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IT  PRKFACC. 

na,  that  to  know  what  the  laws  of  our  country  have  forbidden, 
and  the  deplorable  consequences  to  which  a  wilful  disobe- 
dience may  expose  us,  is  matter  of  universal  concern."  The 
observations  here  quoted,^  of  this  learned  Commentator,  l^pply 
with  equal  force  to  our  civil  rights,  the  preservation  of  which 
ff  ready  depends  upon  a  due  and  competent  knowledge  of  the 
hws. 

Having  thtis  briefly  endeavoured  to  sh^w  how  necessary  lo 
our  safety,  as  well  as  important  to  our  interests  it  is,  that  we 
should  obtain  aknowledge  ofthel^^s  of  our  country,  we  ^hall 
proceed  to  state  the  plan  of  this  Work.  We  have  to  observe, 
that  its  object  is  not,  neither  does  it  pretend,  to  make  us  com- 
plete masters  of  the  science  of  the  law,  for  that  would  be  utterly 
unpossible  in  a  work  of  this  compass :  but  its  principal  aim  is, 
to  furnish  the  reader,  in  a  concise  form,  and  in  a  familiar 
style,  with  a  knowledge  of  those  laws  and  statutes  which  more 
particularly  concern  him  in  his  ordinary  affairs.  It  has  at- 
tempted to  sketch  an  outline  of  the  constitution,  and  has  en- 
deavoured to  shew  the  supremacy  of  the  law,  its  functions,  and 
the  form  and  practice  of  the  courts  estabiishe4  for  its  admi- 
nistration. In  the  arrangement  and  distribution  of  materials 
for  the  Work,  the  principal  object  has  been  to  collect  and  com- 
press under  each  subject,  all  the  laws  and  statutes  relative  to 
it :  by  which  means  the  scattered  information,  which  is  only  to 
be  found  by  constant  reference  to  books,  and  at  a  great  exr 
pence  in  their  purchase,  is  exhibited  under  one  view,  am]  under 
its  proper  head  and  title;  and,  in  order  to  render  the  Work 
Ftill  more  useful,  the  laws  which  concern  some  of  the  principal 
branches  of  trade,  manufactures,  and  commerce,  which  may 
not  be  found  embodied  in  it,  are  given  under  distinct  heads. 
By  this  m^ans  we  have  endeavoured  to  comprise  within  its 
pages  all  the  legal  information  which  its  varied  and  miiltifa- 
riousxontents  would  seem  to  require. 

To  this  Edition  is  now  added  a  Supplement,  containing 
the  Insurance  Laws,  the  Laws  of  Excise  and  Customs,  the 
•  Assessed  Taxes,  and  the  Stamp  Duties;  besides  such  acts 
of  parliament  as  have  passed  since  the  first  appearance  of  the 
Work,  and  which  cannot  well  be  incorporated  in  it.  This 
addition  to  its  contents,  we  hope,  will  render  the  Work  stil| 
more  acceptable  to  the  reader. 
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B 


INTRODUCTION. 

0/  the  Laws  of  England. 

EFORE  wc  enter  upon  the  subject  of  the  following  Work,  it 
may  be  necessary  to  take  a  short  and  concise  view  of  the 
Law  op  England,  in  which  we  shall  endeavour,  from  the 
learned  Commentaries  of  Blackstone,  to  shew  the  principles  out 
of  which  it  has  sprung.  This  information  will,  we  trust,  clear  up 
the  obscurity  in  which  many  of  our  laws  and  early  customs  are 
involved,  and  will  better  enable  the  reader  to  understand  the  reason 
upon  which  they  are  founded,  and  without  which  information  the 
sohject  would  appear  dark  and  obscure  to  him. 

The  law  of  England  is,  according  to  Blackstone,  divided  into 
two  kinds :  the  lex  non  scripta,  the  unwritten,  or  common  law ; 
and  the  lex  scripta,  the  written,  or  statute  4aw. 

When  we  speak  of  the  leges  non  script^^  or  unwritten  laws,  says 
this  learned  author,  we  would  not  oe  understood  as  if  all  those 
laws  were  at  present  merely  oral,  or  communicated  from  former 
ages  to  the  present  solely  by  word  of  mouth.  But  they  are  so 
styled,  because  their  original  institution  and  authority  are  uot  set 
down  in  writing,  as  acts  of  parliament  are,  but  they  receive  their 
binding  power,  and  the  force  of  laws,  by  long  and  immemorial 
usage,  and  by  their  universal  reception  throughout  the  kingdom. 

The  iex  non  scripta,  or  common  law,  is  properly  distinguish- 
able into  three  kinds :  1 .  General  customs^  which  are  the  univer- 
sal rule  of  the  whole  kingdom,  and  form  the  common  law  in  Its 
stricter  and  more  usual  signification.  2.  Particular  customs, 
v^'hich  for  the  most  part  affect  only  the  inhabitants  of  particular 
districts.  3.  Certain  particular  customs,  which  by  custom  are 
adopted  and  used  by  particular  courts. 

I .  As  to  pensral  customs,  or  ^the  common  law  properly  so 
called ;  this  is  that  law,  by  which  proceedings  and  determinations 
in  the  courts  of  justice  are  guided.  By  it  also  is  sctiicd  the 
course  in  which  lands  descend  by  inheritance;  the  rA&oncr  and 
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form  of  acquiring  and  transferring  property ;  the  solemnities  and 
obligation  of  conti^cts;  the  rules  of  expouotding  wills,  deeds,  and 
acts  of  parliament;  and  an  infinite  number  of  minute  particulars, 
ivhich  diffuse  themselves  as^  extensively  as  the  ordinary  distri^ 
bution  of  common  justice  requires.  Thus/  for  example,  by  the 
common  law,  the  eldest  son  alone  is  heir  to  his  ancestor ;  property 
is  acquired  and  transferred  by  writing ;  a  d^ed  is  of  no  validity, 
unless  sealed  and  delivered  ;  wills  are  construed  more  favourably, 
and  deeds  more  strictly ;  money  lent  upon  bond  is  recoverable  by 
action  of  debt ;  the  breaking  the  public  peace  is  an  offence,  and 
punishable  by  fine  and  imprisonment :  all  these  are  doctrines  that 
are  not  set  down  in  any  written  statute  or  ordinance,  but  depend 
merely  upon  immemonal  usage,  or  upon  the  common  law,  for 
their  support. 

But  here  a  question  arises.  How  are  these  customs  to  be  known? 
and  by  whom  is  their  validity  to  be  determined  ?  The  answer  is. 
By  the  judges  in  the  several  courts  of  law.  They  are  t#  decide 
in  all  cases  of  doubt,  and  aije  bound  by  an  oath  to  decide  ac- 
cording to  the  law  of  the  land.  And  these  judicial  decisions 
are  the  principal  and  most  authoritative  evidence  that  can  be 
given  of  the  existence  of  such  a  custom  as  shall  form  a  part  of  the 
common  law.  - 

II.  The  second  branch  of  the  unwritten,  or  common  law  of 
England,  are  particular  customs,  or  laws  which  affect  the  inhabit- 
ants of  particular  districts.  Such  is  the  custom  of  gavelkind  in 
Kent  and  some  other  parts  of  the  kingdom,  which  oidaius,  among 
other  things,  that  not  the  eldest  son  onlv  of  the  father  shall 
succeed  to  his  inheritance,  but  all  the  sons  alike ;  and  that,  though 
the  ancestor  be  attainted  and  banged,  yet  the  heir  shall  succeed 
to  his  estatie,  without  any  escheat  to  the  lord.  Such  is  the 
custom  that  prevails  in  divers  ancient  boroughs,  and  therefore  « 
called  borough  english,  that  the  youngest  son  shall  inherit  the 
estate  in  preference  to  all  his  elder  brothers.*  Such  is  the  cus- 
tom in  other  boroughs,  that  a  widow  shall  be  entitled,  for  her 
dower,  to  all  her  husband's  lands  ;  whereas  at  the  common  law, 
she  shall  be  endowed  of  one  third  part  only.  Such  also  are  the 
special  and  particular  customs  of  manors,  of  which  every  one  has 
more  or  less,  and  which  bind  all  the  copyhold  and  customary 
tenants  that  hold  of  the  said  manors.  Such  likewise  is  the  custom 
of  holding  divers  inferior  courts,  with  power  of  trying  causes,  in 
cities  and  trading  towns ;  the  right  of  holding  which,  when  no 
royal  grant  can  be  shewn,  depends  entirely  upon  immemorial  and 
established  usage.  Such,  lastly,  are  many  particular  customs 
within  the  city  of  London,  with  regard  to  trade,  apprentices, 
widows,  orphans,  and  a  variety  of  other  matters.  All  these  are 
contrary  to  the  general  law  of  the  land,  and  are  good  only  by 
special  usage.    To  this  head  may  be  referred  the  custom  of  mer- 

*  The  reason  of  this  is  said  to  be,  that,  during  the  fendal  times,  the  lord 
claimed  the  privilege  of  sleeping  the  first  night  with  his  vassal's  bride  ;  so  that 
the  lands  descended  to  Uie  youngest,  from  the  sttpiK>sed  illegitimacy  of  the  eldest. 
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duats,  or  Im  mercai&ria;  which,  however  different  from  the 
geaeral  rales  of  the  common  law,  is  yet  ingrafted  into  it,  and  made 
a  part  of  it. 

With  regard  to  the  establishment  of  customs;  before  a  custom 
can  be  pleaded  in  court,  it  must  be  proved ;  we  will  therefore  coa^ 
sides  the  rules  of  proof. 

As  to  gaveUciiid  and  hwmgh  tnglUk,  the  law  takes  particular 
notice  ofUiem ;  and  there  is  no  occasion  to  prove  that  snch  cus^ 
tons  actually  exist,  but  only  that  the  lands  m  question  are  sub- 
ject thereto.  All  <^her  private  customs  must  be  particularly 
pleaded ;  and  as  well  the  existence  of  such  custmns  must  be  shevm, 
as  that  the  thing  in  dispute  is  withm  the  custom  alleged. 
-  The  cutioms  of  X«Muum  .differ  from  all  others  in  point  of  trial ; 
for  if  the  existence  of  the  custc^m  be  brought  in  question,  it  shall 
not  be  tried  by  a  jury,  but  by  certificate  m>m  the  lord  mayor  and 
aldermen,  by  the  mouth  of  the  recorder ;  unless  it  be  such  a  cus- 
tom as  the  cwporation  is  itself  interested  in,  as  a  right  of  taking- 
toll,  &e*  for  then  the  law  permi^  them  not  to  certify  on  their  own 
behalf. 

When  a  custom  is  actually  proved  to  exbt,  the  next  inquiry  is 
into  the  kgality  of  it ;  for  if  it  b  not  a  ffood  custom,  it  ought  to 
be  no  longer  used :  Malus  usu$  abolenaut  e$t,  is  an  establidied 
maxim  of  the  law.  To  make  a  particular  custom  good,  the  follow- 
ing are  necessary  requisites : — 

1.  That  it  hath  been  M9ed  t&  hng,  that  the  memory  of  man 
runneth  not  to  the  contrary*  So  that  if  any  one  can  shew  die  be* 
ginning  of  it  within  legal  memonr,  that  b,  within  any  time  since 
the  first  year  of  the  reign  of  Richard  I.  it  is  not  a  good  custom. 

2.  It  must  have  been  eontiuMed^  Anjr  interruption  would  cause 
a  temporary  ceasing :  the  revival  gives  it  a  aew  beginning,  which 
will  be  within  time  of  memory,  and  thereupon  the  custom  vrill  be 
void.  But  this  must  be  understood  with  regard  to  an  interruption 
of  the  right;  for  an  interruption  of  the  possession  only,  for  ten 
or  twenty  years,  will  not  destroy  the  custom.  As  if  the  inhabit- 
ants of  a  parish  have  a  customary  right  of  watering  their  cattle 
at  a  certam  pool,  the  custom  is  not  destroyed,  though  they  do 
not  use  it  for  ten  years;  it  only  becomes  more  difficult  to  prove : 
but  if  the  right  be  any  how  discontinued  for  a  day,  the  custom  is 
quite  at  aa  end. 

3.  It  must  have  been  peaceable^  and  acquiesced  in ;  not  subject 
to  contention  and  dispute.  For  as  customs  owe  their  original  to 
common  consent,  their  being  immemorially  disputed,  either  at  law 
or  otherwise,  is  a  proof  that  such  consent  was  wanting. 

4.  Customs  must  be  reasontible ;  or  rather,  taken  negatively, 
they  must  not  be  unreasonable.  Upon  which  account  a  custom 
may  be  g4>od,  though  the  particular  reason  of  it  cannot  be  as- 
signed. Thus,  a  custom  in  a  parish,  that  no  man  shall  put  his 
b^EMts  into  the  common  till  the  3d  of  October,  would  be  good ; 
and  yet  it  would  be  hard  to  shew  the  reason  why  that  day  in  par- 
ticular is  fixed  Upon,  rather  than  the  day  before  or  after.    But  a 
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castoaip  tkalno  cattle  shall  be  put  in  till  the  lord  of  the  manor  has. 
first  put  ill  Im,  is  unreasonaUe,  and  therefore  bad;  for  perad- 
venture  the  lord  will  never  put  in.his»  and  then  the  tenants  will 
lose  all  their  profits, 

5.  Customs  ought  to  be  crrtetn;  A  custom,  that  lands  shall 
descend  to  the  most  worthy  of  the  owner^s  blood»  is  void ;  for  how . 
shall  this  worth  be  determined  ?  But  a  custom  to  descend  to  the 
next  male  of  the  blood,  exclusive  of  females,  is  certam,  and  there- 
fore good.  A  cust<Mn  to  pay  two-pende  an  acre  in  lieu  of  tithes 
b  good :  but  to  pay  sometimes  two-pence  and  sometimes  three^* 
paK)e,  as  the  occupier  of  the  land  pleases,  is  bad,  for  its  uncer- 
tainty. Yet  a  custom  to  pav  a  year's  improved  value  for  a  fine 
on  a  copyhold  estate  is  good,  though  the  value  is  a  thing  uncer- 
tain ;  for  the  value  may  at  any  time  be  ascertained ;  and  the 
maxim  of  the  law  is.  Id  cerium  at,  fuod  certum  reddi  potest. 

6.  Customs,  though  established  by  consent,  must  be  (when 
established)  compulwry  ;  and  not  left  to  the  option  of  every  man, 
whether  he.  will  use  them  or  no.  Therefore  a  custom,  that  all 
the  inhabitants  shall  be  rated  toward  the  maintenance  of  a  bridge, 
will  be  good:  but  a  custom,  that  every  man  is  to  contribute 
thereto  at  his  own  pleasure,  is  idle  and  absurd,  and  indeed  no 
custom  at  all. 

7.  Lastly,  customs  must  foe  eansUient  with  each  other;  one 
custom  cannot  be  set  up  in  opposition  to  another.  For  if  both 
are  really  customs,  then  both  are  of  equal  autiauity,  and  both 
established  by  mutual  consent;  which  to  say  ot  contradictory 
customs,  is  absurd. 

III.  The  third  branch  of  the  k£e$  nm  $eripta  are  those  pecu- 
liar laws,  which  by  custom  are  aoopted  and  used  only  in  certain 
peculiar  courts  and  jurisdictions,  viz.  the  ctvtf  and  eamm  laws. 

There  are  four  species  of  courts,  in  which  the  civil  and  canon 
laws  are  permitted  (under  different  restrictions)  to  be  used :  1 .  The 
ecdesiastical  courts ;  2,  The  military  courts ;  3.  The  courts  of 
admiralty ;  4.  The  courts  of  the  two  universities.  In  all,  their 
reception  in  general,  and  the  different  degrees  of  that  reception, 
are  grounded  entirely  upon  custom,  corroborated  in  the  latter 
instance  by  act  of  parliament  ratifying  those  charters  which  con- 
firm the  customary  law  of  the  universities.  The  courts  of  common 
law  have  the  superintendency  over  these  courts,  to  keep  them 
within  their  jurisdictions.  The  common  law  has  also  reserved  to 
itself  the  exposition  of  all  such  acts  of  parliament  as  concern  either 
the  extent  of  these  courts  or  the  matters  depending  before  them ; 
and  therefore  if  these  courts  either  refuse  to  allow  these  acts  of 
parliament,  or  will  expound  them  in  any  other  sense  than  what  the 
common  law  puts  upon  them,  the  king's  courts  at  Westminster  will 
grant  prohibitions  to  restrain  and  controul  them.  And,  finally,  an 
appeal  lies  from  all  these  courts  to  the  king,  in  the  last  resort ; 
which  proves  that  the  jurisdiction  exercised,  in  them  is  derived 
from  the  crown  of  England,  and  not  from  any  foreign  potentate, 
or  intrinsic  authority  of  their  own. 
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Letvs  next  proceed  to  the  le^e$  ierfpta,  or  written  laws 
of  the  kingdom.  These  consist  m  statutes,  or  atts  of  parliament, 
which  are  either  gemral  or  spechlj  public  or  private.  Of  a 
pMie  act  the  cooits  of  law  ate  hound  to  take  notice  judicially 
tod  es  officio,  without  the  statute  being  particularly  pleaded. 
Special,  or  prhaie  acls»  are  rather  exceptions  than  rules,  being 
those  which  only  operate  upon  particular  persons  and  private 
concerns ;  and  of  these  the  Judges  are  not  bound  to  take  notice, 
naless  they  be  formally  pleaded.  Thus,  to  shew  the  distinction, 
the  IS^J&z.  c.lO.  to  prevent  spiritual  persons  from  making 
leases  for  longer  teriifs  than  twenty-one  years,  or  three  lives,  is  a 
public  act,  it  being  a  rtkle  prescribed  to  the  whole  body  of  spiritual 
persons  in  the  nation :  but  an  act  to  enable  the  bishop  of  Chester 
to  make  a  lease  to  A.B.  for  sixty  years,  is  an  exception  to  this 
rule ;  it  concerns  only  the  parties  and  the  bishop's  successors,  and 
is  therefore  a  private  act. 

Statutes,  also,  are  either  declaratory  of  the  common  law,  or 
remedial  of  some  defects  therein.  I}eclaratorv,  where  the  old 
cvstom  of  the  kingdom  is  almost  fallen  into  disuse,  or  become 
disputable ;  in  which  case  parliament  has  thought  proper,  in  per^ 
petamm  rei  testuaanium,  and  for  avoiding  all  doubts  and  difficul- 
ties, to  declare  what  the  common  law  is  and  ever  hath  been. 
Thus,  the  Statute  of  Treasons,  25  Edw.III.  c.2.  doth  notmaJKe 
any  new  species  of  treason  ;  but  only,  for  the  bepeiit  of  the  sub« 
ject,  declares  and  enumerates  those  several  kinds  of  offence 
which  before  were  treason  at  the  common  law.  Remedial  sta-f 
totes  are  those  which  are  made  to .  supply  such  defects,  and 
abridge  such  supc^rfluities,  in  the  common  law,  as  arise  either  from 
the  general  imperfection  of  all  human  laws,  from  change  of  time 
and  circumstances,  from  the  mistakes  of  judges,  or  from  any  other 
canse.  And  this  being  done  either  by  enlarging  the  common 
law  where  it  was  too  narrow  and  circumscribed,  or  by  restraining 
it  where  it  was  too  lax  and  luxuriant,  hath  occasioned  another 
subordinate  division  of  remedial  acts  of  parliament  into  enlarging 
aad  restraining  statutes. 

With  regard  to  the  construction  of  acts  of  parliament,  there 
are  three  points  to  be  considered — ^the  old  law,  the  mischief,  and 
the  remedy ;  that  is,  how  the  common  law  stood  at  the  making  of 
the  act ;  what  the  mischief  was,  for  which  the  common  law  did 
not  provide ;  and  what  remedy  the  parliament  hath  provided  to 
pure  this  mischief.  And -it  is  the  businestf  of  the  judges  so  to 
construe  the  act,  as  to  suppress  the  mischief,  and  advance  the 
remedy.  A  statute  which  treats  of  things  or  persons  of  an  inferior 
rank  cannot,  by  -any  general  words,  be  extended  to  those  of  a  sur 
pcrior.  Thus,  a  statute  tr^ting  of*'  deans,  prebendaries,  parsons, 
vicars,  and  others  having  spiritual  promotion,'*  is  held  not  to  ex- 
tend to  bishops  though  they  have  spirituaJ  promotion ;  deans 
hcipg  the  highest  persons  named,  and  bishops  being  of  a  still 
bif^  order.  Penal  statutes  must  be  construed  strictly:  but 
sUtotes  against  frauds  are  to  be  liberally  and  beneficiafiy  ex- 
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pounded.  This  may  seem  a  contradiction ;  most  statutes  against 
frauds  being  in  their  consequences  penal.  But  this  difference  is 
here  to  be  ^en :  where  the  statute  acts  upon  the  offender,  and 
inflicts  a  penalty,  as  the  pillory  or  a  fine,  it  Is  then  to  be  taken 
strictly ;  but  when  the  statute  acts  upon  the  offence,  by  setting 
aside  the  fraudulent  transaction,  here  it  is  to  be  construed  libe* 
rally.  One  part  of*  the  statute  must  be  so  construed  by  another, 
that  the  whole  may  (if  possible)  stand :  but  a  saving  totally  repug- 
nant to  the  body  of  the  act  is  void.  Where  the  common  law  and 
a  statute  differ,  the  common  law  gives  place  to  the  statute ;  and 
an  old  statute  gives  place  to  a  new  one :  and  this  upon  a  general 
principle  of  universal  law,  that  Lege$  posteriares  priores  amira^ 
rias  abrogant.  But  if  a  statute  that  repeals  another  be  itself 
repealed  afterwards,  the  first  statute  is  hereby  revived,  without 
any  formal  words  for  that  purpose.  Acts  of  parliament  derogatory 
from  the  power  of  subsequent  parliaments  bind  not.  Thus,  the 
llHen.  VII.  c.  1.  which  directs  that  nt>  person,  for  assist- 
ing a  king  de  facto,  shall  be  attsunted  of  treason  by  act  of  parlia* 
ment  or  otherwise,  is  held  to  be  good  only  as  to  common  prose- 
cutions for  high  treason,'  but  will  not  restrain  or  clog  any  parlia- 
mentary attainder.  Lastly,  acts  of  parliament  that  are  impossible 
to  be  performed  are  of  no  validity;  and  if  there  arise  out  of  them 
bilaterally  any  absurd  consequences,  manifestly  contradictory  tq 
common  reaso^i,  they  are,  with  regard  to  those  collateral  conse- 
quences, void.  But  when  the  words  of  a  statute  are  of  doubtful 
signification,  general  usage  may  be  called  in  to  explain  them. 

These-  are  the  several  grounds  of  the  laws  of  England ;  over 
and  above  which,  equity  is  also  frequently  called  in  to  assist,  to 
moderate,  and  to  explain  them.  We  shall  therefore  only  add^ 
that  there  are  also  peculiar  courts  of  equity  established  for  the 
benefit  of  the  subject ;  to  detect  latent  A^uds  and  concealments, 
which  the  process  of  the  courts  of  law  is  not  adapted  to  reach ; 
to  enforce  the  execution  of  such  matters  of  trust  and  oonfidencel 
^  are  binding  in  conscience,  though  not  cognizable  in  a  court  of 
law ;  to  deliver  from  such  dangers  as  are  owing  to  misfortune  or 
oversight ;  and  to  give  a  more  specific  relief,  and  more  adapted  to 
the  circumstances  of  the  case,  than  can -always  be  obtained  by 
the  generality  of  the  rules  of  the  positive  or  common  law.  This 
is  the  business  of  the  courts  of  equity,  which,  however,  are  only 
conversant  in  matters  of  property,  for  the  freedom  of  the  consti- 
tution will  not  permit  that  in  criminal  cases  a  power  should  be 
lodged  in  any  judge  to  construe  the  law  otherwise  than  according 
to  me  letter.  This  caution,  while  it  protects  the  common  liberty, 
can  never  bear  hard  upon  individuals.  A  man  cannot  suffer 
more  punishment  than  the  law  assigns,  but  he  may  suffer  less. 
The  law  cannot  be  strained  by  partiality  to  inflict  a  penalty 
beyond  what  the  letter  will  warrant:  but,  in  cases  where  the 
letter  induces  any  apparent  hardship,  the  crown  has  the  power  to 
pardon. 
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BOOK  I. 

:  OP  CIVIL  INJURIES,  AND  THEIR  REMEDIES. 


JL  HE  objects  of  the  laws  of  England  are  defined  by  Blackstone  to 
be,  the  enforoement  of  right,  and  the  prohibition  of  wrong ;  and  he 
treats  of  them  under  the  following  divisions:  1.  The  Rights  of 
Persons ;  2.  The  RighU  of  Things ;  3.  Private  Wrongs ;  4.  Pub- 
lic Wronffs.  We  shall  not,  however,  exactly  follow  the  order  he 
has  laid  down,  but  shall  proceed  to  the  consideration  of  Private 
Wrongs,  or  Civil  Injuries,  with  the  means  of  redressing 
them ;  first  premising,  that  all  civil  injuries  are  of  two  kinds :  the 
one  without  force  or  violence,  as  slander,  or  breach  of  contract ;  the 
other  with  force  and  violence,  as  assaults,  batteries,  false  imprison- 
ment: which  latter  partake  somewhat  of  the  criminal  kind,  being 
attended  with  a  violation  of  the  peace ;  for  which,  in  strictness  of 
law,  a  fine  ought  to  be  paid  to  the  king,  as  well  as  satisfaction 
made  to  the  injured  party. 


CHAPTER  I. 
Of  Aisault  and  Battery. 


All  injuries  affecting  the  personal  security  of  incjividuals  are 
directed  either  against  their  lives,  their  limbs,  their  bodies,  or  their 
reputations.  As  to  those  injuries  which  affect  the  U/e  of  man, 
we  shall  reserve  them  for  a  distinct  consideration,  beinj^  one  of 
the  most  atrocious  species  of  crime.  The  two  next,  viz.  those 
affecting  the  Hmbs  and  bodies  of  individuals,  we  shall  consider  in 
one  and  the  same  view,  and  make  them  the  subject  of  the  present 
chapter.     These  injuries  may  be  committed — 

1.  By  threats  and  menaces  of  bodily  hurt,  through  fear  of  which 
a  man*s  business  is  interrupted.  The  remedy  for  thb  is  in  pecu- 
niary damages,  to  be  recovered  by  action  of  trespass  rt  et  armis: 
this  being  an  inchoate,  though  not  absolute  violence. 

2.  By  assault ;  which  is  an  attempt  or  offer  to  beat  another,  with-* 
out  touching  him ;  as  by  holding  up  one's  fist  at  himln  a  menacing 
manner  i  striking  at  another  with  a  cane  or  stick,  though  the  party 
miss  his  aim ;  presenting  a  gun,  when  loaded,  at  a  person ;  draw- 
ing a  sword  or  bayonet ;  throwing  a  bottle  or  glass,  with  intent 
to  wound  or  strike.  All  these  denote  at  the  time  an  intention  6f 
doing  an  injury,  and  are  each  considered  as  an  inchoate  violence, 
amounting  consid^raUjr  higher  than  bare  threats ;  and  therefore^ 
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though  no  actual  suffering  is  proved,  yet  the  party  injured  may 
have  redress  by  action  of  trespass  91  et  armis,  wherein  he  shaU 
recover  damages,  as  a  compensation  for  the  injury. 

3.  By  battery ;  which  is  the  unlawful  beating  of  another.  The 
least  touching  of  another*s  person  wilfully,  or  in  anger,  is  a  battery  ; 
every  man's  person  being  sacred,  and  no  other  having  a  right  to 
meddle  with  it  in  an^  the  slightest  manner.  But  Imtterv  is  in 
some  cases  justifiable,  or  lawful :  as  where  one  who  hath  authority, 
a  parent  or  master,  gives  moderate  correction  to  his  child,  \m 
scholar,  or  his  apprentice.  So  also,  on  the  principle  of  self  de- 
fence, if  one  strike  me  first,  or  even  only  assault  me,  I  may  strike 
in  my  own  defence;  and  if  sued  for  it,  may  pleaid  son  assault 
demesne,  or  that  it  was  the  plaintiff's  own  original  assault  that 
occasioned  it.  So  likewise,  in  defence  of  my  goods  or  possessions, 
if  a  man  endeavour  to  deprive  me  of  them,  I  may  justify  laying 
hands  upon  him  to  prevent  him ;  and  in  case  he  persist  with  vio- 
lence, I  may  proceed  to  beat  him  away.  Thus,  too,  in  the  exer- 
cise of  an  office,  as  that  of  churchwarden  or  beadle,  a  man  may 
lay  hands  upon  another  to  turn  him  out  of  the  church,  and  prevent 
his  disturbing  the  congregation ;  and,  if  sued  for  this  or  the  like 
battery,  he  may  set  forth  the  whole  case,  and  plead  that  he  laid 
hands  upon  him  gently,  moUiter  mamts  imposuit,  for  this  purpose. 
On  account  of  these  causes  of  justification,  battery  is  defined  to 
be  the  unlawful  beating  of  another ;  for  which  the  remedy  is,  as 
for  assault,  by  action  of  trespass  vt  el  armis  ;  wherein  the  jury  will 
give  adequate  damages. 

4.  By  wounding:  which  consists  in  giving  another  some  dan- 
gerous hurt ;  and  is  only  an  aggravated  species  of  battery. 

5.  By  mayhem;  which  is  au  injury  still  more  atrocious,  and 
consists  in  violently  depriving  another  of  the  use  of  a  member 
proper  for  his  defence  in  fight.  This  is  a  battery,  attended^  with 
this  aggravating  circumstance,  that  thereby  tlie  party  injured 
is  for  ever  disabled  from  making  so  good  a  defence  against  luture 
external  injuries,  as  heotherwise  might  have  done.  Among  these 
defensive  members  are  reckoned  not  only  arms  and  legs,  but  a 
finger,  an  eye,  and  a  fore-tooth,  and  also  some  others.  But  the 
loss  of  one  of  the  jaw-teeth,  the  ear,  or  the  nose,  is  no  mayhem 
at  common  law ;  as  they  can  be  of  no  use  in  fighting.  The  same 
remedial  action  of  trespass  vt  et  armis  lies  also  to  recover  da- 
mages for  this  injury.  If  the  ear  be  cut  off,  treble  damages  are 
given  by  37  Hen.  VUI.  c.  U.  though  this  is  not  mayhem  al  com- 
mon law. 

Besides  these  remedies,  the.  43  Geo.  III.  c.  58.  enacts,  if  any 
}>erson  shall  wilfully  and  maliciously  stab  or  cut  any  of  his 
majesty's  subjects,  with  intent  to  murder,  maim,  dishgure,  or 
d  mble  him,  or  to  do  him  some  grievous  bodily  harm,  or  with  in^ 
t:;nt  to  resist  or  prevent  the  apprehension  and  detainer  of  the  per- 
•  >n  so  stabbing  or  cutting,  or  of  any  of  his  accomplices,  for 
ofiences  for  which  they  might  be  lawtuUy  apprehended,  he,  his 
counselloni,  aiders,  and  abettors,  shall  be  guilty  of  felony  without 
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Imefit  of  clergy :  provided,  that  if  such  acts  of  stabbing  or  cutting 
were  amunitted  under  circumstances,  that,  if  death  should  ensue^ 
the  same  would  not  in  law  amount  to  the  crime  of  murder,  then  the 
person  so  indicted  shall  be  acquitted.  This  act  also  extends  the  pe- 
nalties to  those  who  are  guilty  of  maliciously  shooting  at  another. 


CHAPTER  11. 
0/ Slander. 


Slander  is  a  civil  injury  which  arises  by  any  thing  which 
affects  a  man*s  reputation  or  good  name,  and  for  which  an  action 
of  damages  wiU  lie,  as  by  malicious,  scandalous,  and  slanderous 
words,  tending  to  his  damage  and  derogation.  As,  if  one  man 
maliciously  and  falsely  utter  any  slander  or  .false  tale  of  another, 
which,  if  true,  would  be  punishable  by  law ;  as  to  say,  that  a  man 
has  poisoned  or  murdered  another,  or  is  perjured ;  or  which  may 
exclude  him  from  society,  by  charging  him  with  having  a  contagious 
disorder,  as  the  leprosy,  the  plague,  the  lues  venerea ;  or  which  may 
impair  his  trade,  profession,  or  livelihood,  as  to  call  a  tradesman 
a  bankrupt,  a  physician  a  quack,  a  lawyer  a  knave. 

Words  Spoken  in  dterogation  of  a  peer,,  a 'judge,  or  other  great 
officer  of  the  crown,  which  are  called  icandaium  magnatum,  are 
hdd  to  be  still  more  heinous ;  and  though  they  be, such  as  would 
■ot  be  actionable  in  the  case  of  a  common  person,  yet  in  this  case 
they  amount  to  an  atrocious  injury.  Words  also  tending  to  scan- 
dahze  a  magistrate,  or  a  person  in  a  public  trust,  are  deemed  more 
criminal  than  in  the  case  of  a  private  man.  And  it  is  now  held, 
that  for  the  scandalous  words  in  all  the  cases  we  have  mentioned, 
an  l^;tion  on  the  case  may  be  had,  even  before  the  injury^has  been 
snstained,  and  upon  the  mere  probability  that  it  might  have  hap- 
pened. 

In  order  to  sustain  this  action,  it  is  essentially  necessary  that 
the  words  should  contain  an  imputation  which,  if  true,  would 
subject  the  party  calumniated  to  the  penalties  of  the  criminal  law. 
But  an  im'putation  of  the  mere  defect  or  want  of  moral  virtue,  or 
moral  duties  or  obligations,  is  nqt  sufficient.  To  call  a  man  a  thief, 
unless  it  be  intended  to  impute  felony  to  him,  is  not  actionable. 
Hence,  where  that  expression  is  accompanied  with  other  words, 
which  clearly  denote  that  the  speaker  did  not  intend  to  impute 
fekmy  to  the  party  charged,  no  action  will  lie. 

With  regard  to  words  that  do  not  thus  apparently,  and  upon 
the  &ce  of  them,  import  such  defamation  as  will  of  course  be 
iajwious,  it  is  necessary  that  the  plaintiff  should  aver  some  par- 
tinUar  damage  to  have  happened,  which  is  called  laying  his 
action  with  a  per  quod.  As,  if  I  say  that  such  a  clergyman  is 
a  bistaid,  he  cannot  for  this  bring  any  action  against  me,  unless 
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be  can  shew  some  special  loss  liy  it ;  in  which  case  he  may  brin^ 
his  action  against  me,  for  saying  he  was  a  bastard,  per  quod  1^ 
lost  the  presentation  to  such  a  living.  In  like  manner,  to  slander  - 
another  man's  title,  by  spreading  such  injurious  reports  as,  if  true, 
would  deprive  him  of  his  estate  (as  to  call  the  issue  in  tail,  or  one 
who  hath  land  by  descent,  a  bastard),  is  actionable,  provided  any 
special  damage  accrue  to  the  proprietor  thereby ;  as  if  he  lose  an 
opportunity  of  selling  the  land. 

Scandalous  words,  whether  spoken  before  a  man*s  face,  or 
behind  his  back,  by  way  of  affirmation  or  report,  in  jest  or  earnest, 
whether  sober  or  drunk,  &c,  are  actionable;  and  so  they  are, 
whether  the  words  be  spoken  directly  or  indirectly,  or  obliquely ; 
and  though  they  are  pronounced  in  any  foreign  language,  if  under- 
stood :  but  where  they  can  have  a  double  interpretation,  they  shall 
be  taken  in  the  mildest  sense,  that  no  action  shall  lie. 

If  one  say,  that  another  said  a  third  person  did  a  certain 
scandalous  thing,  such  third  person  may  have  his  action  of  slander 
against  the  first  man,  with  an  averment  that  the  second  never  said 
so,  whereby  the  first  is  the  author  of  the  scandal.  In  case  th<^ 
slander  proceed  from  a  man's  wife,  the  husband  and  wife  must 
be  sued  for  it,  and  not  she  alone.  And  for  any  scandal  against  the 
wife,  he  and  she  are  to  bring  the  action ;  but  for  words  against 
b<Hh  a  man  and  hb  wife,  the  husband  may  prosecute  one  action 
for  hb  slander,  and  he  and  his  wife .  may  afterwards'  sue  another 
action  for  her's. 

Mere  scurrility,  or  opprobrious  words,  which  neither  in  them<« 
selves  import,  nor  are  in  fact  attended  with  any  ii\jurious  effects, 
will  not  support  an  action.  So,  scandals  which  concern  matters 
merely  spiritual,  as  to  call  a  man  hei*etic  or  adulterer,  are  cogni- 
sable onlv  in  the  ecclesiastical  court ;  unless  any  temporal  damage 
ensue,  which  may  be  a  foundation  for  a  per  quod.  Words  of 
heat  and  passion,  as  to  call  a  man  rogue  and  rascal,  productive 
of  no  ill  consequence,  and  not  of  any  of  the  dangerous  species 
before  mentioned  are  not  actionable.  Neither  tfre  words  spoken 
in  a  friendly  manner,  as  by  way  of  advice,  admonition,  or  concern, 
without  any  tincture  or  circumstance  of  ill-will ;  for,  in  both  these 
cases,  they  are  not  maliciously  spoken,  which  is  part  of  the  defi- 
nition of  slander.  Neither  are  any  reflecting  words-  made  use  of 
by  counsel  in  legal  proceedings,  and  pertinent  to  the  cause  in  hand^ 
a  sufficient  cause  of  action  for  slander. 

When  the  words  are  utterly  uncertain,  no  inuendo  or  averment 
can  make  them  good :  and  tor  these  actions  the  defendant  may 
plead  the  general  issue.  Not  guilty ;  or,  if  the  plaintiff  declare  on 
some  of  the  words  only,  when  altogether  they  are  not  actionablci^ 
the  defendant  may  set  them  forth  at  lar^e  as  he  spoke  them,  and 
traverse  or  justify  the  whole,  &c.  Also  if  the  defendant  can  make 
proof  of  the  words,  he  may  plead  special  justification ;  but  if  the 
ple^  h^  not  made  good,  the  dama|;es  will  be  greatly  aggravated. 
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CHAPTER  111. 


0/  Libet. 


X HERB  is  another  species  of  civil  injuries  which  affect  a  man'if 
reputation,  and  that  is,  by  printed  or  written  libels,  pictures,  signs, 
and  the  like,  by  nChich  means  a  person  is  exposed  to  public  hatred, 
contempt,  and  ridicule.  The  direct  tendency  of  libels  is  a  breach 
of  the  public  peace,  by  stirring  up  the  objects  of  them  to  revenge, 
or  perhaps  to  bloodshed.  *- 

The  communication  of  a  libel  to  any  one  person  is  a  publication 
in  the  eye  of  the  law;  and  therefore,  the  sending  an  abusive 
private  letter  to  a  man  is  as  much  a  libel  as  if  it  were  openly 
printed,  for  it  equally  tends  to  a  breach  of  the  peace.  For  the 
same  reason,  it  is  immaterial,  with  respect  to  the  essence  of  a  libel, 
whether  the  matter  of  it  be  true  or  false,  since  the  provocation, 
and  not  the  falsity,  is  the  thing  to  be  punished  criminally ;  though, 
doubtless,  the  flEilsehood  of  it  may  aggravate  its  guilt,  and  enhance 
its  punishment.  In  a  civil  action,  however,  a  libel  must  appear 
to  be  false,  as  well  as  scandalous ;  for  if  the  charge  be  true,  the 
plaintiff  has  received  no  private  injury,  and  has  no  ground  to  de- 
mand a  compensation  for  himself,  whatever  offence  it  may  be 
against  the  public  peace :  and  therefore,  upon  a  civil  action,  the 
troth  of  the  accusation  may  be  pleaded  in4)ar  cf  the  suit.  But, 
in  a  criminal  prosecution,  the  tendency  which  all  libels  have  to 
create  animosities,  and  to  disturb  the  public  peace,  is  the  whole 
that  the  law  considers :  and  therefore,  in  such  prosecutions,  the 
only  points  to  be  inquired  into  are,  first,  the  making  or  publishing 
of  the  book  or  writing;  and,  secondly,  whether  the  matter  be 
criminal :  and  if  both  these  points  be  against  the  defendant,  the 
offence  against  the  public  is  complete.  The  punishment  of  libel- 
lers,  for  either  makmg,  repeating,  printing,  or  publishing  a  libel, 
is  fine,  and  such  other  punishment  as  the  court  in  its  discretion 
shall  inflict ;  regarding  the  quantity  of  the  offence,  and  the  quality 
of  the  offender. 

It  has  been  held,  that  the  truth  of  a  libel  is  no  justification  in 
a  criminal  prosecution,  yet,  in  many  instances,  it  is  considered  as 
an  extenuation  of  the  offence ;  and  the  Court  of  King's  Bench  has 
laid  down  this  general  rule,  viz.  that  it  will  not  grant  an  informa- 
tion for  a  Kbel,  unless  the  prosecutor  who  applies  for  it  make  an 
aflSdavit,  asserting  directly  and  pointedly  that  he  is  innocent  of  the 
dnrge  imputed  to  him.  But  this  rule  may  be  dispensed  with,  if  the 
person  libelled  reside  abroad,  or  if  the  imputations  of  the  libel  are 
general  and  indefinite,  or  if  it  is  a  charge  against  the  prosecutor 
for  hogtiage  which  he  has  held  in  parliament. 


Digiti 


zed  by  Google 


Id  LibeL,  [book  j. 

This  species  6f  defamation,  dz.  libel»  is  usually  termed  written 
scandal,  and  is  considered  the  more  offensive,  inasmuch  as  it  is 
presumed  to  have  been  entered  upon  with  coolness  and  deliberation, 
and  is  propagated  wider  than  any  other  scandal. 

The  important  distinctioii  between  libels  and  words  spoken 
was  fully  established  in  the  case  Villars  v.  Mousely.  As  there  is 
a  difference  between  the  malignity  and  injurious  consequences  of 
slanderous  words  spoken  or  writt^,  many  words,  which  if  spoken 
would  not  be  actionable,  are  actionable  if  uttered  in  the  way  of 
libel.  In  the  above  case  it  was  decided,  that  whatever  readers 
a  man  ridiculous,  or  lowers  him  in  the  esteem  and  opinion  of  the 
world  amounts  to  a  libel ;  though  the  same  expression,  if  spoken, 
would  not  have  been  defamation.  Hence  the  word  swindUr^  i^ 
spoken  of  another  (unless  it  be  spoken  in  relation  to  his  trade  or 
business),  is  not  actionable :  but  if  it  be  published  in  the  way  of 
libel,  it  is  so.  Also,  the  publication  of  a  letter,  containing  some 
verses  in  which  the  plaintiff  was  called  an  itchy  old  toad,  was 
deemed  a  libel. 

The  publication  of  a  letter,  in  which  the  plaintiff  was  stated  to 
be  **  one  of  the  most  infernal  villains  that  ever  disgraced  human  ^ 
nature,*'  has  been  held  to  be  actionable,  without  proof  of  special 
damage. 

It  is  no  libel  where  a  writing  inveighs  against  mankind  in  gene- 
ral, or  against  a  particular  order  of  men;  it  must  descend  to 
particulars  and  individuals. 

Defamation  by  libel,  as  by  scandalous  writing.  Sec,  is  actionable ; 
and  printing  or  writing  may  be  libellous,  though  the  scandal  be  not 
charged  in  direct  terms,  but  ironically,  or  though  there  be  only 
the  first  and  last  letter 4>f  the  name,  if  the  jury  will  find  it  to  point 
at  a  particular  person :  and  the  person  who  is  the  author  or  con- 
triver, and  the  procurer  and  publisher  of  a  libel,  knowing  it  to 
be  such,  are  all  punishable;  as  are  booksellers,  &c.  who  sell 
libels,  although  they  know  not  the  contents  thereof.  And  the 
sale  of  a  libel  by  a  servant  in  the  shop  is  pi-imd  facie  evidence 
of  publication  in  a  prosecution  against  the  master ;  and  is  sufficient. 
for  conviction,  unless  contradicted  by  contrary  evidence,  shewing, 
that  he  was  not  privy,  nor  in  any  degree  assenting  to  it. 

It  had  frequently  been  determined  by  the  Court  of  King's  Bench, 
that  the  only  questions  for  the  consideration  of  the  jury  in  crimi- 
nal prosecutions  for  libels  were,  the  fact  of  publication,  and  the 
truth  of  the  inuendoes,  that  is,  the  truth  of  the  meaning  aAd  sense 
of  the  passages  of  the  libel,  as  stated  and  averred  in  the  record ; 
and  that  the  judge  or  court  alone  were  competent  to  determine 
whether  the  subject  of  the  publication  was  or  was  not  a  libel. 
(See  the  case  of  the  Dean  of  St.  Asaph,  3  T.R.  428:)  But  the 
legality  of  this  doctrine  having  been  much  controverted,  the 
32  Geo.  III.  C.60.  commonly  called  Mr.  Fox's  bill,  was  passed^ 
entitled,  "  An  act  to  remove  doubts  respecting  the  functions  of 
juries  in  cases  of  libels;"  which  declares  and  enacts,  that,  on 
every  trial  of  an  indictment  or  information  for  a  libel>  the  jury 
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may  gi?e  a  general  verdict  of  Guilty,  or  Not  Oiiilty,  upoa  thd. 
whole  matter  in  i9sue»  and  shall  not  be  required  pr  directed  by  the 
judge  to  find  the  defendant  guilty  i^ereiy  on  the  proof  of  Ui^ 
pobiication  of  the  paper  charged  to  be  a  libel,  and  of  the  sense 
ascribed  to  it  on  the  record.  But  the  statute  provides,  that  4he 
judge  may  give  his  opinion  to  the  jury  respecting  the  matter  in 
issae,  and  the  jury  may,  at  their  discretion,  as  in  other  cases,  find, 
a  special  verdict ;  and  the  defendant^  if  convicted,  may  move  the 
court,  as  before  the  statute,  in  arrest  of  judgment. 

A  general  reflection  on  the  government  has  been  deemed  libel- 
lous, though  no  particular  person  has  been  reflected  upon;  and, 
the  writing  against  the  known  law  and  religion  of  the  country,  for 
the  purpose  of  bringing  them  into  contempt,  is  clearly  a  libelt 

A  comment  upon  a  literary  production,  exposing  its  follies  and 
errors,  and  holding  up  the  author  to  ridicule,  will  npt  be  deemed 
a  libel,  provided  such  comment  do  not  exceed  the  limits  of  fair 
aad  candid  criticism,  by  attacking  the  character  of  the  writer  un- 
coflnected  with  hb  work.  For  if  a  person,  under  pretence  qf 
criticising  a  literary  work,  defame  the  private  character  of  the 
author,  and,  insteaa  of  writing  in  the  spirit,  and  for  the  puq>ose 
of  fair  and  candid  discussion,  travel  into  coilateral  matter,  and 
introduce  facts  not  stated  in  the  work,  accompanied  with  in- 
jurious comments  upon  them,  sMch  person  is  a  libeller^  and  liabUf 
to  an  action. 

Printing  or  writing  may  be  libellous,  though  the  scandal  be  i)Ot; 
directly  charged,  but  obliquely  and  ironicalW. 

It  has  been  held,  that  it  is  not  competent  for  a  man  charged  with 
a  Ubel  to  urge  that  one  similar  to  that  for  which  he  is  prosecuted, 
was  published  on  a  former  occasion  by  other  persons,  who  were 
never  prosecuted. 

In  the  making  of  libeb,  if  one  man  dictate,  and  another  write, 
both  are  deemed  ffuilty. 

It  has  been  laid  down  by  great  legal  authorities,  that  truth  is 
no  justification  for  a  libel;  and  a  very  learned  writer  seems  to 
doabt  wKether  such  a  plea  would  now  be  admitted  by  the  oourts, 
if  the  accusation  in  the  libel  did  not  amount  to  an  'indictid>le 
offence.  But  this  doctrine  may  be  questioned  ;  and  it  is  highly 
probable,  that  in  an  action  for  libel,  if  specific  instances  can  be 
stated  on  the  record^  and  proved  by  evidence,  so  as  to  support  the 
general  charge  of  the  libel,  the  courts  would  determine  them  to  he 
a  sufl^ient  justification  of  the  defendant.  But  the  chief  ^excel- 
lence of  the  ?ivil  action  for  libel  consists  in  the  opportunity' it 
affords  the  person  traduced  of  vindicating  his  innocence,  as  wett 
as  receiving  a  reparation  for  the  injnry  sustained. 

If  an  action  be  brought  for  a  libel  written  in  a  foreign  laagnage, 
the  original  with. the  translation  must  be  stated  in  the  declaration. 

By  the  60  Geo.  III.  c.  8.  §  1.  in  any  verdict,  or  judgment  by^ 
default,  had  against  any  person  for  jcomposing,  printing,  or  pub- 
lishing any  blasphemous  libel,  or  any  seditious  libel  tending  to 
bring  into  hatred  and  contempt  fhe  person  «f  his  majesty,  his  Mra 
or  successors,  or  the  regent,  or  the  government  and  censtkutioB 
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6f  the  United  kifagiidm  as  by  law  establisfaedy  or  either  house  of 
(mrliamenty  o^  to  excite  his  majesty's  subjects  to  attempt  the  al- 
teration of  an^  matter  in  church  or  state  as  by  law  established, 
otherwise  thali  by  lawful  means,  the  judge  or  court  may  order  the 
seizure  of  all  copies  of  the  libel ;  and  the  officers  ^re  empowered 
to  enter  by  force,  in  the  day-time,  any  pi%mises  containhig  any 
copies  of  the  same. 

But  in  due  judgment  shall  be  arrested,  or  if,  aftet  judgment 
shall  have  been  entered,  the  same  shall  be  reversed  upon  writ  of 
error^  all  copies  so  seized  shall  be  forthwith  returned,  free  of  all 
charge  knd  expence,  asd  without  the  payment  of  any  fees.    %  2. 

By  the  third  section,  the  same  provisions  are  made  to  extend  to 
the  justiciary  court  of  Scotland. 

Persons  found  guilty  a  second  time  of  printing  or  publishing 
blasphemous  ok  seditious  libels  afe  liable  to  be  banished  from  ail 
parts  of  his  majesty's  dominions  for  any  term  of  years  the  court 
shall  think  fit,  besides  being  subject  to  the  same  punishment  as  may 
be  inflicted  in  cases  of  high  misdemeanor.    §  4. 

And  any  person  being  found  in  any  part  6f  his  majesty's  domi- 
nions forty  days  after  sentence  of  banishment  passed,  shall  be 
transported  for  aAy  time  not  exceeding  fourteen  years.    §  6. 

By  the  10th  clause  it  is  provided,  that  this  act  shall  not  alter  the 
law  or  practice  of  Scotland  regarding  the  punishment  of  persons 
convicted  of  composing*  printing,  publishing,  or  circulating  any 
blasphemous  or  seditious  libeL 


CHAPTER  IV. 


Of  Malicious  Prosecutions. 

ANOTHER  injury  affecting  the  persons  of  individuals  is  by  pre* 
ferring  malicious  indictments  or  prosecutions  against  them.  For 
this  the  law  has  provided  an  adequate  remedy  in  damages;  either 
by  an  action  of  conspiracy,  which  must  be  brought  against  two 
persons  at  the  least ;  or,  which  b  the  most  usual  way,  by  a  special 
action  on  the  case  for  a  false  and  malicious  prosecution.  But  it 
is  not  actionable,  where  a  cWil  action  is  brought  against  a  man, 
though  there  is  no  ground  for  it ;  because  it  is  a  claim  of  right. 
For  suing  a  man  in  the  ecclesiastical  court  for  matters  not 
cognisable  there,  an  action  will  lie;  and  for  prosecuting  an  in- 
dictment falsely  it  will  lie,  though  the  indictment  were  bad,  or 
not  found  by  the  grand  jury.  And  in  all  cases,  it  is  necessary  to 
prove  that  the  prosecution  i^as  instituted  from  malice,  and  with^ 
out  any  probable  cmise,  and  that  the  plaintiff  sustained  an  injury 
by  the  malicious  prosecution,  either  in  his  person  bV  imprison- 
ment, his  reputation  by  the  scandal,  or  in  his  property  l^  the 
expence.  It  has  also  been  held,  that  an  action  will  lie  for 
maliciously  holding  a  party  to  bail,  efther  where  there  is  not  any 
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dcbldwe,  or  where  the  party  b  held  to  bail  for  a  larger  iom  ihao 
IB  reaify  <loe. 

In  the  case  Bishop  r.  Rice,  at  the  Hereford  assizes,  March  2&th, 
3834,  Bfr.  Jostace  Park  said,  that  in  order  to  support  an  action  for 
■alicioos  prosecution  two. circumstances  must  concur — malice,. and 
want  of  pirobable  cause ;  neither  of  which  alone  would  ^uffice :  for 
if  a  prosecutor  were  actuated  by  the  most  diabolical  malice,  and 
yet  had  reasonable  grounds  to  wiurraut  him,  he  was  uot  liable ; 
neither  was  he,  if  he  had  no  sufficient  grounds,  and  yet  acted  fairly, 
and  without  improper  motives.  It  was  qot  necessary,  however,  for 
the  complainant  to  prove  malice  by  express  words  or  threats;  but 
the  jury  would  infer  it  from  the  total  want  of  probable  cause,  if  they 
considered  the  charge  so  groundless,  that  it  must  baye  be^n  mai-, 
hdous.  The  existence  or  non-exi«tence  of  probable  cause  was  a 
question  of  law  for  the  judge ;  but  it  was  a  question  arising  op 
£uts  which  |he  jury  were  to  investigate. 

An  action  wiU  also  lie  for.  maliciously  suing  out  a  commission  of 
bankruptcy  against  a  person,  which  i$  afterwards  superseded. 

Ajid  it  may  be  obaeryed  generally,  that  the  action  on  the  omc 
for  a  malicioos  prosecution  varies  in  its  form  as  the  circumstances 
of  each  particular  grievance  may  require.  Whi^tever  engines  of 
the  law  malice  may  employ  to  injure  individuals,  whether  in  the 
sbape  of  indictment  or  information^  which  (charge  a  party  with 
criaies  injurious. to  his  fame  and  reputation,  ^d  tend  to  deprive 
him  of  his  liberty ;  or,  in  short,  whether  such  ipalice  is  shewn  by 
malicious  arrests,  or  by  exbibiting  groundless  accusations ;  thi^ 
action  on  the  case  will  always  afford  an  adequate  remedy. 

In  an  action  for  a  malicious  prosecution,  where  the  plaintiff  has 
been  indicted  for  a  felony,  it  is  necessary  to  produce  a  copy  of  the 
record  granted  by  the  court  before  which  he  was  aoqnitted ;  but  it 
is  otherwise  in  misdemeanors,  where  the  action  may  be  sustained 
hy  the  produotioD  of  the  original  record  of  the  acquittal. 


CHAPTER  V, 

Of  FoIh  ImfniiontnetU. 

Thb  next  ii^ury  to  the  persons  of  individuals  which  we  are  to 
consider,  is  that  of  fajse  imprisonment. 

To  constitute  ^is  injury,  there  are  two  points  requisite: — 
1.  The  detfcntion  pf  the  per3on ;  and,  2.  The  unlawfulness  of  such 
dcteatioo,  E^very  confinement  of  the  person  is  an  imprisonment, 
wh^ber  it  be  in  a  commpn  prison,  or  in  a  private  house,  or  in  the 
itscks,  or  even  by  forcibly  detaining  one  in  the  public  streets. 
Ualawful  or  false  iosprisonment  consists  m  such  confinement  or 
(teteation  without  sufficient  authority :  lawful  authority  may  arise 
«ilkcr  (rom  some  process  from  the  courta  of  justice ;  or  from  some 
warrant  frooi  a  legal  officer,  having  power  to  cominit  under  hb 
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band  and  seal,  and  expressing  the  cause  of  such  commlttBent :  or 
from  such  other  special  cause,  warranted  from  the  neceisity  of 
the  thing,  either  by  common  law,  or  act  of  parliament ;  such  as 
the  arresting  of  a  felon  by  a  private  person  .without  warrant,  the 
impressing  of  mariners  for  the  public  service,  or  the  apprehending 
of  waggoners  for  misbehaviour  in  the  public  highways.  False 
imprisonment  may  arise  by  executing  a  lawful  warrant  or  process 
at  an  anlawful  time,  as  on  a  Sunday ;  for  the  statute  hath  de- 
clared, that  8uch  service  or  process  shall  be  void. 

The  means  of  removing  the  injury  of  false  impri^nmentls  b^  the 
writ  of  habeas  corpus,  the  most  celebrated  writ  in  the  English  laws, 
and  of  which  there  are  various  kinds  made  use  of  by  the  courts  at 
Westminster,  for  removing  prisoners  frori  one  court  into  another,  for 
the  more  easy  administration  of  justice.  Such  is  the  habeas  carpus 
adrespondendumt  when  a  man  hath  a  cause  of  action  against  One 
who  is  confined  by  the  process  of  some  inferior  court,  in  order  to 
remove  the  prisoner,  and  charge  him  with  this  new  actioa  in  the 
court- above.  Such  is  that  ad  satisfaciendum,  when  a  prisoner 
hath  judgment  asainst  him  in  an  action;  and  the  plamtiff  b 
desirous  to  bring  him  up  to  some  superior  court  to  charge  him 
with  process  of  execution .  Such  also  are  those  of  ad  prosequendum^ 
testificandum,  deliberandum,  &c.  which  issue  when  it  is  necessary 
to  remove  a  prisoner,  in  order  to  prosecute  or  bear  testimony  in 
any  court,  or  to  be  tried  in  the  proper  jurisdiction  wherein  the 
fact  vms  committed.  Such  is,  lastly,  tl^e  common  writ  of  ad  faciem- 
dium  et  recipiendum,  which  issues  out  of  the  courts  at  Westmin* 
ster  Hall,  when  a  person  is  sued  in  some  inferior  jurisdiction,  and 
IS  desirous  to'  remove  the  action  into  the  superior  cdurts ;  com- 
manding the  inferior  judges  to  produce  the  body  of  the  defendant^ 
together  with  the  day  and  cause  of  his  caption  and  detainer, 
w^nce  the  writ  is  frequently  denominated  an  habeas  corpus  cum 
causd,  to  do  and  receive  whatsoever  the  king's  court  shall  consider 
in  that  behalf.  This  is  a  writ  grantable  of  common  right  without 
any  motion  in  court ;  and  it  instantly  supersedes  all  proceedings 
in  the  court  below.  But,  in  order  to  prevent  the  surreptitious 
discharge  Of  prisoners,  it  is  ordered  by  1  &  2  W.  &  M.  c.  13. 
that  no  habeas  corpus  shall  issue  to  remove  any  prisoner  out  of  any 
gaol,  unless  signed  by  some  judge  of  theF  court  out  of  which  it  is 
awarded.  And  by  11  Geo.  III.  c.  70.  no  cause  under  the  value  of 
ten  pounds  shall  be  removed  by  habeas  corpus  or  otherwise  into 
any  superior  couH;,  unless  the  defendant  removing  the  same  shall 
give  special  bail  for  payment  of  the  bill  and  costs. 

But  the  great  and  efficacious  writ,  in  all  manner  of  iUegal  con- 
finement, is  that  of  habeas  corpus  ad  subjiciendusri:  directed  toUie 
person  detaining  another,  and  commanding  him  to  produce  the 
body  of  the  priso<ier,  vrith  the  day  and  cause  of  his  caption  and 
detention,  aa  faciendum,  subjiciendum,  et  recipiendum,  to  do» 
submit  to,  and  receive  whatsoever  the  judge  or  court  awarding  such 
writ  shall  consider  in  that  behalf. 

|n  the  King's  Bench  and  Common  Pleas,  it  is  necessary  to  apply 
fcr  tkis  writ  by  motion  to  the  court,  as  in  the  case  of  aH  other 
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prerogatm  write  (cfriiorurt,  prohibition^  mandamuit  &e.)  which^ 
not  mme  as  of  mere  course,  without  Qhewing  soiQe  probable  cause 
wlij  the  extraordinary  poller  of  the  crown  is  called  in  to  the  p^y*s 
asiistance.  On  ^e  other  hand,  if  a  probable  ground  be  shewn^ 
that  the  party  is  imprisoned  without  jjust  cau^e,  and  thereiorcflfif||ti 
i  ng^t  to  be  deUvered,  th^  writ  of  habeas  earpu$  is  then  a  wnt  of 
r^;ht,  ''which  may  not  be  denied,  but  ought  to  be  granted  tq 
etery  man  that  is  committed,  or  detained  in  pnson,  or  otherwise 
restrained,  though  it  be  by  the  command  of  the  king,  the  privy 
eouncil,  or  any  <^er." 

By  66  Geo.  III.  c.  90.  it  is  prqvided,  that  where  any  person  shall 
be  coafined  (otherwise  than  for  some  criminal  matter,  and  except 
persons  imprisoned  for  debt,  or  by  process  in  any  civil  suit)  wit^« 
m  EagUnd,  Wales,  or  Berwick-npon^Tweed,  or  the  bles  of  Jersey, 
Gocnuey,  or  Man,  it  shall  be  lawful  for  one  of  the  barons  of  the 
exeheqner,  as  well  as  for  any  one  of  the  justices  of  one  bench  oc 
the  other,  in  England  or  Ireland,  to  award  in  vacation  time,  a 
writ  of  kaieas  corpus  ad  smkficiendum,  to  be  directed  to  the  person 
in  whose  custody  the  person  so  confined  shall  be,  returnable  im- 
mediate before  the  person  awarding  the  same,  or  any  other  judge 
of  the  court.    §1. 

If  the  person  to  whom  any  writ  of  habeas  corpus  shall  be  di« 
rected,  shall  wilfully  neglect  or  refuse  to  make  a  return,  he  shall 
he  guilty  of  a  contempt  of  court,  and  may  be  bound  over  to  answer 
sadb  contempt  in  the  ensuing  term :  but  if  the  writ  shall  be  awarded 
ao  late  in  the  vacation,  that  obedience  thereto  cannot  be  convenient- 
ly paid  during  such  vacation,  the  same  may  be  made  returnable 
in  court  at  a  day  certain  in  the  next  term ;  also,  if  the  writ  shall  be 
twarded  by  the  Court  of  King's  Bench,  Common  Pleas,  or  Exche- 
foer  (which  last  court  shall  have  like  power  to  award  such  writs), 
hoi  so  late  that,  in  the  judgment  of  the  court,  obedience  thereto 
cannot  be  conveniently  paid  during  such  term,  the  same  shall,  at 
the  discretion  of  the  court,  be  made  returnable  at  a  day  certain  in 
the  then  next  vacation,  before  any  justice  or  baron  of  the  same 
court,  who  shall  proceed  thereupon,  in  such  manner  as  by  this  act 
is  directed  concerning  writs  issuing  during  the  vacation.    §  2. 

In  all  cases,  although  the  return  shall  be  good  and  sufficient  in 
law,  it  shall  be  lawful  for  the  justice  or  baron  to  proceed  to  ex- 
amine into  the  truth  of  the  facts  set  forth  in  such  return ;  and  if 
it  shall  appear  doubtful  to  him  whether  the  material  facts  set  forth 
m  the  said  return  be  true  or  not,  he  may  let  to  bail  the  person  so 
coafined,  upon  his  entering  into  recognixance  with  one  or  more 
safeties,  or,  in  case  of  infancy  or  coverture,  or  other  disability, 
npoa  secarity  by  recognizance,  in  a  reasonable  sum,  to  appear  m 
court  upon  a  day  certam  in  the  term  following,  and  so  ttom  day 
to  day  as  the  court  shall  require,  and  to  abide  such  order  as  ii 
shaUmake.    f3. 

The  like  proceeding  may  be  had  in  the  court  for  controverting 
the  tmtb  of  the  return,  although  such  writ  shall  be  awarded  by  the 
c*«it  itsdf,  or  be  returnable  therdn.    §  4. 

Arvrit  of  hahsoi  corpus^  according  to  this  act,  may  run  into  any 
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county  palatine^  or  cinqae-port,  or  other  privileged  place,  within 
EoglanOy  Wales,  Berwick-upon-Tweed,  Jersey,  Guernsey,  and 
Man,  and  also  into  any  port,  harbour,  road,  creek,  or  bay,  upon 
the  coast  of  England  or  Wales,  although  the  same  should  lie  out 
of  the  body  of  any  county ;  and  if  in  Ireland,  the  same  may  run 
into  any  port,  harbour,  road,  creek,  or  bay,  although  the  same 
should  not  be  in  the  body  of  any  county.    §  5. 

By  the  31  Car.  |I.  c.  2.  (the  Habeas  iCorpus  Act)  it  is  enacted—* 

1.  That,  on  complaint  and  request  in  writing  by  or  on  behalf 
of  any  perspn  committed^  and  charged  with  any  crime,  (unless 
committed  for  treason  or  felony,  expressed  in  the  warrant,  or 
as  accessary,  or  on  suspicion  of  being  accessary  before  the  fact 
to  any  petit  treason  or  felony ;  or  upon  suspicion  of  such  petit 
treason  or  felony,  plainly  expressed  in  the  warrant ;  or  unless  he 
is  convicted  or  charged  in  execution  by  legal  process),  the  lord 
chancellor,  or  any  of  the  twelve  judges  in  vacation,  upon  viewing 
a  copy  of  the  warrant,  or  affidavit  that  a  copy  is  denied,  shall 
(unless  the  party  have  neglected  for  two  terms  to  apply  to  any 
court  for  his  enlargement)  award  a  hahtmi  corpuM  for  such  pri- 
soner, returnable  immediately  before  himself  or  any  other  oi  the 
judges ;  and,  upon  the  return  made,  shall  discharge  the  party,  if 
bailable,  upon  giving  security  to  appear  and  answer  to  the  accu- 
sation in  the  proper  court  of  judicature. 

2.  That  such  writs  shall  be  indorsed,  as  granted  in  pursuance 
of  this  act,  and  signed  by  the  person  awarding  them.  • 

3.  That  the  writ  shall  be  returned,  and  the  prisoner  brought  up 
within  a  limited  time,  according  to  the  distance^  not  exceeding  in 
any  case  twenty  days. 

4.  That  officers  and  keepers  neglecting  to  make  doe  returns,  or 
not  delivering  to  the  prisoner  or  his  agent,  within  six  hours  after 
demand,  a  copy  of  the  warrant  of  cpmmitment,  or  shifting  'the 
custody  of  a  prisoner  from  one  to  another  (without  sufficient  rea- 
son or  authority  specified  in  the  act),  shall  for  the  first  offence 
forfeit  100/.  and  for  the  second  offence  200/.  to  the  party  grieved, 
and  be  disabled  to  hold  his  ofiice. 

5.  That,  no  person,  once  delivered  by  habeas  eorpuSf  shall  be 
recommitted  for  the  same  offence,  on  penalty  of  dOO/. 

6.  That  every  .person  committed  for  treason  or  felony  shall 
(if  he  require  it)  the  first  week  of  the  next  term,  or  the  first  day  of 
the  next  session  of  oyer  and  terminer,  be  indicted  in  that  term 
or  session,  or  else  admitted  to  bail ;  unless  the  king's  witnesses 
cannot  be  produced  at  that  time ;  and,  if  acquitt^,  or  if  not 
indicted  and  tried  in  the  second  term  or  session,  he  shall  be  dis- 
charged from  his  imprisonment  for  such  imputed  offence.  "But 
that  no  person,  after  the  assises  shall  be  open  for  the  county  in 
which  he  is  detained,  shall  be  removed  by  habeas  carpus  till  after 
the  assizes  are  ended,  but  shall  be  left  to  the  justice  of  the  judges 
of  assise. 

7.  That  any  such  prisoner  may  move  for  and  obtain  h»  habeas 
corpus,  as  well  out  of  the  Chancery  or  Excheouer,  as  out  of  the 
King's  Bench   or^  Common  Pleas ;   and  the  lord  chancellor  or 


Digiti 


zed  by  Google 


BOOK  I.]  Fuhe  Imprisonment.  23 

judges  denying  the  same,  on  sight  of  the  warrant,  or  oath  that  the 
same  is  refused,  forfeit  severally  to  the  party  grieved  the  sum 
of  500/. 

8.  That  this  writ  of  habeas  corpus  shall  run  into  the  counties 
palatine,  cinaue  ports,  and  other  privileged  places,  and  the  islands 
of  Jersey  and  Guernsey. 

0.  That  no  inhabitant  fti  England  (except  persons  contracting, 
or  convicts  praying  to  be  transported ;  or  having  committed  some 
capitd  offence  in  the  place  to  which  they  are  sent)  shall  be  sent 
pfBoner  to  Scotland,  Ireland,  lersev,  Guernsey,  or  any  places^  bev 
yond  the  seas,  within  or  without  the  king's  dotninions ;  on  pain  that 
^  party  committing,  his  advisers,  aiders,  and  assistants,  shall  for- 
feit to  the  party  grieved  a  sum  not  less  than  500/.  to  be  recovered 
with  treble  costs ;  shall  be  disabled  to  bear  any  office  of  trust  or 
profit ;  shall  incur  the  penalties  oi  framunirt ;  and  shall  be  inca- 
pable of  the  king's  pardon^ 

This  important  statute  extends  (We  may  observe)  only  to  the  case 
of  commitments  for  stich  criminal  chargeB  as  cad  produce  no  incon- 
venience to  public  justice  by  a  temporary  enlargement  of  the  pri- 
soner; all  other  cases  of  unjust  imprisonment  being  left  to  the 
habeas  corpus  at  common  law.  But  even  upon  writs  at  the  common 
law  it  is  now  expected  by  the  court,  agreeable  to  ancient  prece- 
dents and  the  spirit  of  the  act  of  parliament,  that  the  writ  should 
be  immediately  obeyed,  without  waiting  for  any  alias  or  plurksi 
otherwise  an  attachment  will  issue.  By  which  admirable  regula- 
tions, judicial  as  well  as  parliamentary,  the  remedy  is  now  com- 
plete for  removing  the  injury  of  unjust  and  Illegal  confinement. 

Besides  the  efficacy  of  the  writ  of  habeas  corpus  in  liberatiiig  the 
sabject  firom  illegal  confinement  in  a  public  prison,  it  also  extends 
its  influence  to  remove  every  unjust  restraint  of  personal  freedom 
in  private  life,  though  imposed  by  a  husbandor  a  father;  but  when 
women  or  infants  are  brought  before  the  court  by  a  habeas  corpus, 
the  court  will  only  set  them  free  from  an  unmerited  or  unreason- 
able confinement,  and  will  not  determine  the  validity  of  a  marriage, 
or  the  right  of  the  guardianship,  but  will  leave  them  at  liberty  to 
choose  where  they  will  go ;  and  if  there  be  any  reason  to  apprehend 
that  they  will  be  seized  in  returning  from  the  court,  they  will  be 
sent  home  under  the  protection  of  an  officer.  Bdt  if  a  child  be  too 
yonng  to  have  any  discretion  of  its  own,  then  the  court  will  deliver 
it  into  the  custody  of  its  parent,  or  the  person  who  appears  to  be 
its  legal  guardian. 

If  an  equivocal  return  be  made  to  a  habeas  corpus,  the  court  will 
iaunediately  grant  an  attachment. 

The  satisfactory  remedy  for  this  injury  of  false  imprisonment  is 
by  an  action  of  trespass  vi  ei  armis,  usually  called  an  action  of  false 
iaprisonment ;  which  is  generally,  and  almost  unavoidably,  accom- 
panied with  a  charge  of  assault  and  battery  also ;  and  therein  the 
party  shall  recover  damages  for  the  injury  he  has  received ;  and 
also  the  defendant  is,  as  for  all  other  injuries  committed  with  forQe, 
or  ft  et  armis,  liable  to  pay  a  fine  to  the  king  for  the  violation  of 
^  poMic  peace. 
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CHAPTER  VI. 
Of  Abduction  and  AduUtry. 

xIatino  oiNitidered  the  iiyuries  which  affect  individuab  in  their 
own  pcarsonsy  and  ihewn  the  different  remedies  for  th^m,,  we  are 
next  to  treat  of  those  which  may  affect  them  in  their  relationship 
to  others,  and  for  which  the  law  has  provided  an  adequate 
remedy :  and,  first,  with  regard  to  husband  and  wife.  The  injur  . 
rial  that  may  be  offered  to  a  person  considered  as  a  husbaipd  art 
principdily  these:  ahdueium^  or  taking  away  his  wife;  adulttry^ 
or  cnminal  conversation  with  her;  and  iiaimg,  or  otherwise 
abusing  her^ 

1.  As  to  the  first  sort,  abduction,  or  taking  her  away>  this  may 
either  be  by  fraud  and  persuasion,  or  open  violence,  though  the 
law  ill  both  cases  supposes  force  and  restraint,  the  wife  having 
no  power  to  consent,  and  therefore  gives  a  remedy  by  writ  of 
ravuk,  or  action  of  trespass  vi  et  armis.  Thb  actipn  lay  at  the 
common  law ;  and  thereby  the  husband  may  recover,  not  the  pos* 
session  of  his  wife,  but  damages  for  taking  her  away;  and  by 
Westqi..  1.  3  £dw«  I.  c.  13.  the  offender  may  also  be  impri^oned 
two  years,  and  be  fined  at  the  pleasure  of  the  king.  Both 
the  kmg  and  the  husband  may  have  this  action ;  and  the  hqsband 
is  alsQ  entitled  to  recover  damages,  in  an  action  on  the  case  against 
such  as  persuade  and  entice  the  wife  to  live  sepi^rate  from  him 
without  sufficient  cause. 

2.  Adultery,  or  criminal  conversation  with  a  man's  wife,  thouffh 
it  b,  as  a  public  crime,  left  by  the  laws  to  the  coercion  of  the 
spiritual  courts,  yet,  considered  as  a  civil  injury,  the  law  gives  a 
satbfaction  to  the  husband  for  it  by  action  of  trespass  vi  et  amm 
against  the  adulterer,  wherein  the  damages  recovered  are  usually 
very  large  and  exemplary.  This  crime  was  severely  punbhed  by 
the  ancient  law  of  the  land ;  but  at  the  present  day  it  belongs  to 
the  ecclesiastical*  courts.  Several  attempts,  indeed,  have  been 
made  to  bring  it  within  the  pale  of  criminal  jurisdiction,  but  with- 
out effect :  and  it  is  therefore  considered  by  the  temporal  hurts' 
merely  as  a  ciril  injury. 

A  variety  of  circumstances  concur  in  regulating  the  quantum  of 
damages  in  actions  of  Crim,  Con. ;  such  as  the  rank  and  quality  oC 
the  plaintiff,  the  condition  of  the  defendant,  and  hb  being  a 
friend,  relation,  or  dependent  of  the  plaintiff;  the  seduction 
or  otherwise  of  the  wife,  founded  on  her  previous  behaviour  and 
character ;  and  the  husband's  obligation,  by  settlement  or  other- 
wise, to  provide  for  those  children  which  he  cannot  but  suspect  to 
be  spurious.  And  in  thb  case,  and  upon  indictment  for  poly- 
gamy, a  marriage  in  fact  must  be  proved,  though  generally  in 
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odier  cisesy  reputation  and  oobabitation  are  suflb^ent  evidence  of 
marriage.  * 

In  mitigation  of  damages,  evidence  may  be  offered  that  the 
kubaad  carried  on  a  criminal  correspondence  with  other  women, 
IB  an  open,  notorious,  and  undisguised  manner;  or  that  he 
treated  his  wife  harshly  and  unkindly ;  or  that  they  did  not  live 
liectiottately  together. 

A  husband  cannot  maintain  an  action,  if  he  live  entirely  sepa- 
ntfed  from  his  wife  in  consequence  of  a  mutual  agreement ;  for  the 
^  or  foundation  of  the  action  is  held  to  consist  in  the  husband's 
KMs  of  the  comfort  and  society  of  his  wife.^ 

3.  The  third  injury  we  have  now  to  treat  of  is  that  of  beating  a 
Baa's  wife,  or  otherwise  ill-using  her ;  for  which,  if  it  be  a  trom- 
son  assault,  battery,  or  imprisonment,  the  law  gives  the  usual 
remedy  to  recover  damages  by  action  of  trespass  vi  ei  armis,  which 
mast  be  brought  in  the  name  of  the  husband  and  mfejaintlj!^:  but 
if  the  beating  or  other  mal -treatment  be  very  enormous,  so  that 
thereby  the  husband  is  deprived  for  any  time  of  the  company  and 
asnstance  of  his  wife,  the  law  then  gives  him  a  separate  remedy 
by  an  aetiod  of  trespass,  in  the  nature  of  an  action  upon  the  case, 
for  this  ill-usage. 

An  injury  may  be  offered  to  a  person  considered  in  the  relation 
of  a  p«r€»/,  by  abduction,  or  taking  his  children  away:  and  this  is 
remediable  by  a  writ  of  ravishment,  or  action  of  trespass  vi  et  armis, 
m  the  aame  manner  as  the  husband  may  have  it  on  account  of  the 
abdaction  of  his  wife. 

Of  a  similar  nature  to  the  last  is  the  relation  of  guardian  and 
ward:  and  the  like  actions,  mutafia  mutandis,  as  are  given  to 
fubers,  the  guardian  also  has  for  recovery  of  damages,  when  his 
ward  is  stolen  or  ravished  away  from  him. 


CHAPTER  VII. 


Of  Seduction. 

IK  DO  case  whatever  of  seduction,  unless  a  woman  has  bad  a  pro- 
mise of  marriage,  can  she  herself  obtain  any  reparation  for  the  in* 
jarj  she  has  sustained  from  her  seducer.  And  even  where  her 
weakness  and  credulity  have  been  imposed  upon  by  the  most  solemn 
promises  of  marriage,  unless  they  have  been  overheard  or  made  in 
writing,  she  cannot  recover  any  compensation,  being  incapable  of 
givii|  evidence  in  her  own  cause. 

Nor  can  a  parent  maintain  an  action  in  the  temporal  courts, 
but  by  proving,  that,  from  the  consequence  of  the  seduction,  his 
dangatCT  is  less  able  to  assist  him  as  a  servant,  or  that  the  seducer, 
in  the  pursuit  of  his  daughter,  was  a  trespasser  upon  his  premises* 
Henee  no  action  can  be  maintained  for  the  seduction  of  a  daughter, 
wldch  is  not  attended  with  a  loss  of  service,  or  an  injury  to  pro- 
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perty.  Therefore,  hi  that  action  for  feduotioD  which  is  in  moat 
general  use,  viz.  a  per  quodserviiium  amisit,  the  father  must  prove 
that  his  daughter,  when  seduced,  actually  assisted  in  some  degree, 
however  inconstdeiitble,  in  the  housewifery  of  his  family ;  and  that 
she  has  been  rendered  less  serviceable  to  him  by  her  pregnancy. 
Or,  the  action  would  probably  be  sustained  upon  the  evidence  of  a 
consumption,  or  any  other  disorder  contracted  by  the  daughter  in 
consequence  of  her  seduction. 

It  is  immaterial  what  is  the  age  of  the  daughter ;  but  it  is  neces- 
sary that  at  the  time  of  the  seduction  she  should  be  living  in,  or  be 
considered  part  of  her  father's  family. 

In  this  action,  as  the  daughter  does  not  necessarily  receive  any 
part  of  the  damages  recovered,  she  is  a  competent  witness,  and  is 
generally  produced  to  prove  the  fact  of  the  seduction.  But  in 
such  cases,  as  in  actions  for  adultery,  the  damages  are  estimated 
from  the  rank  and  siti^fition  of  the  parent,  or  from  the  degree  of 
aifiiction  which,  under  all  circumstances,  he  may  be  supposed  to 
suffer. 

This  action  may  be  brought  by  a  grandfather,  brother,  uncle, 
aunt,  or  any  relation  under  the  protection  of  whom,  m  ioco  pa* 
rentiSp  a  woman  resides;  especially  if  the  case  be  such  that  she- 
can  bring  no  action  herself. 

.  Another  action  for  seduction  is  a  common  action  for  trespass,  ■ 
which  may  be  brought  when  the  seducer  has  illegally  entered  the 
father  s  house ;  in  which  action  the  debauching  his  cfaughter  may 
be  stated  and  proved  as  an  aggravation  of  the  trespass.  Or, 
where  the  seducer  carries  off  the  daughter  from  her  father's  house, 
an  action  might  be  brought  for  enticing  away  his  servant. 


CHAPTER  Vlll. 


0/  Disiress  and  Replevin. 

A,  DISTRESS,  in  law,  is  the  taking  of  a  personal  chattel  out  of  the 
possession  of  the  wrong-doer  into  the  custody  of  the  party  injured, 
to  procure  a  satisfaction  for  the  wrong  coiiimitted. 

The  most  usual  injury  for  which  a  distress  may  be  taken  is 
that  of  noopayment  of  rent.  A  distress  may  be  taken  for  any  • 
kind  of  rent  in  arrcar;  the  detaining  whereof  beyond  the  day  of 
payment  is  an  injury  to  him  who  is  entitled  to  receive  it.— For 
neglecting  to  do  suit  to  the  lord's  court,  or  other  personal  service, 
the  lord  may  distrain  of  common  right.— For  amercements  in  a 
court'leet,  a  distress  may  be  had  of  common  right ;  but  not  for 
amercement  in  a  court-baron,  without  a  special  prescription  to 
warrant  it. — Another  injury  for  which  distress  may  be  taken  is, 
where  a  man  finds  beasts  of  a  stranger  wandering  in  his  grounds 
damage-feasant,  that  is,  doiug  him  h\ui  or  damage,  by  treading 
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down  Ms  grasB,  or  the  like ;  in  which  case  the  owoer  of  the  soil 
may  4ialraiii  them,  till  satisfaction  be  made  him  for  the  injury,— 
Lastly,  for  ^several  duties  and  penalties  inflicted  by  special  acts  of 
parliament  (as  for  assessments  made  by  commissioners  of  sewers, 
or  for  the  relief  of  the  poor),  remedy  by  distress  and  sale  is  given. 

As  to  the  things  which  may  be  distrained,  or  taken  in  distress, 
we  may  lay  it  down  as  a  general  rule,  that  all  chattels  personal  are 
liaide  to  be  distrained,  unless  particularly  prptected  or  exempted, 
laitead,  therefore,  of  mention  ins  what  things  are  distrainable,  it 
will  be  eaner  to  recount  those  which  are  not  so,  with  the  reasons 
of  their  particular  exemptions.     And, 

1.  As  every  thing  which  is  distrained  is  presumed  to  be  the 
property  of  the  wrong-doer,  it  will  follow  that  such  things  wherehi 
DO  man  can  have  an  absolute  and' valuable  property  (as  dogs,  cats, 
labbits,  and  all  animals  /er€e  natuta)  cannot  be  distrained,  yet 
if  deer,  which  are  ferct  naturct,  are  kept  in  a  private  inclosure,  for 
the  purpose  of  sale  or  profit,  this  so  lieir  changes  their  nature,  by 
reducing  diem  to  a  kind  of  stock  or  merchandize,  that  they  may  be 
distrained  for  rent. 

d.  Whatever  is  in  the  present  use  or  occupation  of  ai)y  man  is 
for  the  time  privileged  and  protected  from  any  distress ;  as  an.  axe 
with  whidh  a  man  is  cutting  wood,  or  a  horse  while  a  man  is  riding 
hrai.  But  horses  drawing  a  cart  may  (cart  and  all)  be  distrained 
for  rent^arrear ;  and  abo  if  a  horse,  though  a  man  be  riding  him, 
be  taken  damage-feasani,  or  trespassing  in  another*s  ground,  the 
horse  (notwithstanding  his  rider)  may  be  distrained,  and  led  away 
to  the  pound.* 

8.  Valuable  things  in  the  way  of  trade  are  not  liable  to  dis- 
tress ;  as  a  horse  standing  in  a  smith's  shop  to  be  shoed,  or  in  a 
common  inn  ;  or  cloth  at  a  tailor's  house ;  or  corn  sent  to  a  mill, 
or  a  market.  ,  For  all  these  are  protected  and  privileged,  for  the 
benefit  of  trade,  and  are  supposed,  in  common  presumptioa,  not 
to  belong  to  the  owner  of  the  house,  but  to  his  customers.t  But, 
generally  speaking,  whatever  goods  and  chattels  the  landlord  finds 
upon  the  premises,  whether  they  in  fact  belong  to  a  tenant  or  a 
stranger,  are  distrainable  bv  him  for  rent ;  for  otherwise  a  door 
wouki  be  open  to  infinite  frauds  upon  the  landlord;  and  the 
stranger  has  his  remedy  over  by  action  on  the  case  against  the 
tenant,  if  by  the  tenant's  default  the  chattels  are  distrained,  so 
that  he  cannot  tender  them  when  called  upon.  With  regard  to  a 
stranger's  beasts  which  are  found  on  the  tenant's  land,  the  follow- 
ing distinctions  are  however  taken.  If  they  are  put  in  by  consent^ 
of  the  owoer  of  the  beasts,  they  are  distrainable  immediately  after^ 
wards  for  rent  arrears  by  the  landlord.  So  also,  if  a  stranger's 
cattle  break  the  fences,  and  commit  a  trespass  by  coming  on  the 

*  This  is  said  on  the  aatbority  of  1  Sid,  440.  But  per  Hargraye  '*  the  opinion 
was  extra-judicial,  and  may  be  questioned,"  (sec  Co.  LU,  47.  a.  n*  12 ;  and  it 
has  unce  been  overruled,  in  the  case  of  Storey  v,  Robinson,  6  Term  Rep»  138. 

t  This  privilege,  however,  does  not  extend  to  horses  or  carriages  at  Ubprty, 
or  cattle  agisting.     Francis  v.Wyatt,  3  Burr,  1498. 
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body  they  are  distrainable  immediately  by  the  leaior  for  his  tenant's 
rent,  as  a  punishment  to  the  owner  of  the  beasts  for  the  wrongs 
committed  through  his  negligence.  But  if  the  lands  were  not 
sofficieotly  fenc^  so  as  to  keep  out  cattle,  the  landlord  cannot 
distrain  Uiem  till  they  have  been  levant  ei  ceuckmni  on  the 
land,  that  is,  have  been  long  enough  there  to  have  lain  down  and 
rose  up  to  feed,  which  in  general  is  held  to  be  one  night  at  least; 
and  then  the  law  presumes  that  the  owner  may  have  notice 
whither  his  cattle  have  strayed,  and  it  is  his  own  negligence  not  to 
have  taken  them  away.  Yet  if  the  lessor,  or  his  tenant,  were 
bound  to  repair  the  fences,  and  did.  not,  and  thereby  the  cattle, 
escaped  into  their  grounds  without  the  negligence  or  default  of 
their  owner ;  in  this  case,  though  the  cattle  may  have  been  kwtmi 
et  cauehant,  yet  they  are  not  distrainable  for  rent,  till  actual 
notice  is  given  to  the  owner  that  they  are  there,  and  he  neglects 
to  remove  them. 

4.  There  are  also  other  things  privileged  by  the  ancient 
cofaimon  law ;  as  a  man's  tools  and  utensils  of  his  trade,  the  axe 
of  a  carpenter,  the  books  of  a  scholar,  and  the  like.  So  beasts 
of  the  plough,  and  sheep,  are  privileged  from  distresses  at  common 
law ;  while  dead  goods,  or  other  sorts  of  beasts,  which  Bracton 
ealb  catalla  otiosa,  may  be  distrained.  But,  as  beasts  of  the 
plough  may  be  taken  in  execution  for  debt,  so  they  may  be.  for 
distress  by  statute,  which  partakes  of  the  nature  of  execution. 
And  perhaps  the  true  reason  why  these  and  the  tools  of  a  man's 
trade  were  privileged  dt  the  common  law,  was  because  the  distress 
was  then  merely  intended  to  compel  the  payment  of  the  rent,  and 
not  as  a  satisfaction  for  its  nonpayment ;  and  therefore  to  deprive 
the  pariy  of  the  instruments  and  means  of  paying  it,  would  coun- 
teract the  very  end  of  the  distress.  But,  by  modern  decisioa8» 
these  are  held  to  be  dbtrainable  for  rent,  provided  no.  other  suffi- 
cient distress  is  to  be  had.  (See  Gorton  v.  Faulkner,  4  T.R.  665.) 
And  in  all  cases  are  thev  distrainable  for  poor's  rates. 

6.  Nothing  shall  be  distrained  for  rent,  which  may  not  be  ren- 
dered again  in  as  good  a  plight  as  when  it  was  distrained ;  for 
which  reason,  milk,  fruit,  and  the  like,  cannot  be  distrained ;  a 
distress  at  common  law  being  only  in  the  nature  pf  a  pledge  or 
security,  to  be  restored  in  the  same  plight  when  the  debt  is  paid. 
So,  anciently,  sheaves  or  shocks  of  corn  could  not  be  distrained  ; 
because  some  danger  must  needs  accrue  in  their  removal';  but  a 
cart  loaded  with  corn  might,  as  that  could  be  safely  restored  # 
But  now,  by  2  W.  &  M .  c.  5.  corn  in  sheaves  or  shocks,  or  loose 
in  the  straw,  or  hay  in  barns  or  ricks,  or  otherwise,  may  be  dis- 
trained, as  well  as  other  chattels. 

6.  Lastly,  things  fixed  to  the  freehold  may  not  be  distrained ; 
Hs  cauldrons,  windows,  doors,  and  chimney-pieces,  for  they  savour 
of  the  realty.  For  this  reason,  also,  corn  growing  could  not  be 
distrained  till  the  11  Geo.  II.  c.  Id.  empowered  landlords  to  dis- 
train corn,  grass,  or  other  products  of  the  earth,  and  to  cut  and, 
gather  them  when  ripe. 
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Let  us  next  coofiider,  how  distresses  mav  be  taken,  disposed  of, 
or  avoided :  and»  io  pointing  out  the  methods  of  distraining,  we 
sluil  in  general  suppose  the  distress  to  be  made  for  rent ;  and 
nonrfc,  where  neees«Btry,  the  differences  between  such  distress  and 
one  taken  for  other  causes* 

In  tile  first  place,  then,  all  distresses  must  be  made  by  day, 
(but  not  until  after  the  day  on  which  the  rent  becomes  due,  for  if 
the  rent  be  paid  on  any  part  of  that  day,  whilst  a  man  cain  see  to 
count  nuHiey,  the  paymait  is  good) ;  unless  in  the  case  of  damage 
ftatamtf  an  exception  being  there  allowed,  lest  the  beasts  should 
escape  before  they  are  taken.  And  when  aperson  intends  to  make 
a  digress,  he  must,  bt  himself  or  hb  bailiff,  enter  on  the  demised 
premises ;  formerly,  during  the  continuance  of  the  lease ;  but  now 
if  the  tenant  hold  over,  the  landlord  may  distrain  within  six 
months  after  the  determination  of  the  lease,  provided  his  own  title 
or  interest,  as  well  as  the  tenant's  possession,  continue  at  the  time 
of  the  dintoess. 

If  the  lessor  do  not  find  sufiicient  distress  on  the  premises, 
ivnnerly^  he  could  resort  nowhere  else ;  but  now  the  landlord  may 
distrain  any  goods  of  his  tenant,  carri^  off  the  premises  clandes- 
tinely, wherever  he  find^  them,  within  thirty  days  after,  unless 
they  have  been  haH&  fide  sold  for  a  valuable  consideration ;  and 
all  persons  privy  to,  or  assisting  in  such  fraudulent  conveyance, 
forfeit  double  the  vedue  to  the  landlord. 

The  landlord  may  also"  distrain  the  beasts  of  his  tenant  feeding 
upon  any  common  or  wastes  appendant  or  appurtenant  to  the 
demised  premises.  And  he  may,  by  the  assistance  of  the  peace- 
ottoer  of  the  parish,  break  open,  in  the  day  time,  any  place  whi- 
ther the  goods  have  been  fraudulently  removed  and  locked  up  to 
prevent  a  distress ;  oath  being  first  made,  in  case  it  be  a  dwelling- 
house, 'of  a  reasonable  ground  to  suspect  that  such  goods  are  con« 
cealed  therein.    " 

Where  a  man  is  entitled  to  distrain  for  an  entire  duty,  he  ought 
to  distrain  for  the  whole  at  once ;  and  not  for  part  at  one  time, 
and  part  at  another.  But  if  he  distrain  for  the  whole,  and  there 
he  not  soAcient  00  the  premises,  or  he  happen  to  mistake  in  the 
valne  of  the  thing  distrained,  and  so  take  an  insufficient  (^stress, 
be  may  take  a  second  distress  to  complete  his  remedy. 

Distresses  must  be  proportioned  to  the  thing  distnuned  for. 
By  the  statute  of  Marlbridge,  52  Hen.  III.  c.  4.  if  any  man  take 
a  great  or  unreasonable  distress  for  rent-arrear,  he  shall  be  heavily 
UMTced  for  the  same.  As  if  the  landlord  distrain  two  oxen  for 
twelve-pence  rent,  the  taking  of  both  is  an  unreasonable  distress : 
bot  if  there  were  no  other  distress  nearer  Uie  value  to  be  found, 
be  might  reasonably  have  distrained  one  of  them ;  but  for  homage, 
fealty,  or  suit  and  service,  as  abo  for  parliamentary  wages,  it  is 
stid  that  no  distress  can  be  excessive ;  lor  as  these  distresses  can- 
not be  sold,  the  owner,  upon  making  satisfaction,  may  have  his 
chattels  ag^in.  The  remedy  for  excessive  distress  is  by  a  special 
sction  on  the  statute  of  Marlbridge ;  for  an  action  of  trespuas  is 
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not  maintainable  upon  tbi9  account,  it  being  no  injury  at  the 
common  law. 

Distress  must  not  be  made  after  tender  of  payment :  for  if  the 
llMidlord  should  come  to  distrain  the  goods  of  his  tenant  for  rent 
due,  the  tenant  may,  before  the  distress,  tender  the  arrears ;  and  if 
a  distress  be  taken  after  that,  it  is  wrong.  If  the  landlord  have  dis- 
trained, and  the  tenant  before  the  impounding  thereof  should  ten-> 
der  .the  arreajrs,  the  landlord  ought  to  deliver  the  distress ;  and  if 
he  do  not,  the  detainer  is  unlawful.  Even  so  it  is  for  a  distress  for 
datmage feasant :  the  tender  of  amends  before  the  distress  makei 
the  distress  unlawful ;  and  after  the  di9tress,  if  before  the  impound** 
ing,  the  detainer  b  unlawful.  But  in  this  case,  though  the  ownec 
should  tender  ^ufficieot  amends,  he  cannot  take  his  b^t  out  of  the 
pound,  if  the  amends  be  refused ;  but  he  must  replevy :  and  should 
it  be  found  at  the  trial,  that  the  amends  were  not  su^icient,  the  per* 
sons  on  whom  they  trespassed  shall  have  damages ;  if  the  amends 
offered  were  sufficient,  the  owner  of  the  bea^^t  shall  have  damages* 

When  the  distress  is  taken,  the  next  consideration  is  the  dispo- 
sal of  it.  For  which  purpose,  the  things  distrained  must  in  the 
first  place  be  carried  to  some  pound,  and  there  impounded  by  the 
taker.  But  in  their  way  thither,  they  may  be  rescued  by  the 
owner,  in  case  the  distress  was  taken  without  cause,  or  contrary  to 
law;  as,  if  no  rent  be  due,  if  they  were  taken  upon  the  highway^ 
or  the  like ;  in  these  cases  the  tenant  may  lawfully  make  rescue. 
But  if  they  once  be  impounded,  even  though  taken  without  any 
cause,  the  owner  may  not  break  the  pound,  and  take  them  out; 
for  they  are  then  in  the  custody  of  the  law. 

A  pound  (parcus,  which  signifies  any  iuclosure)  is  either  pound 
overt,  that  is,  open  over-head,  or  pound  conrt^  that  is,  close.  By 
the  1  <&  2  W.  <:^  M.  c,  12.  no  distress  of  cattle  cau  be  driven  out  of 
the  hundred  where  it  is  taken,  unless  to  a  pound  overt  within  the 
same  shire,  and  within  three  miles  of  the  place  where  it  was 
taken.  This  is  for  the  benefit  of  the  tenants,  that  they  may  know 
where  to  find  and  replevy  the  distress. 

By  the  56  Geo.  III.  c.50.  to  regulate  the  sale  of  fanning  stock 
taken  in  execution,  it  is  enacted,  thatno  sheriff  or  other  officer  shall, 
by  virtue  of  any  process,  carry  off,  or  sell,  or  dispose  of,  for  the 
purpose  of  being  carried  off*  from  any  lands  let  to  farm,  any  straw 
threshed  or  un threshed,  or  any  straw  of  crops  growing,  or  any 
chaff,  colder,  or  any  turnips,  or  any  manure,  compost,  ashes,  or 
sea-weed,  in  anv  case  whatsoever;  nor  any  hay,  grass  or  grasses, 
i^hether  natural  or  artificial,  nor  any  tares  or  vetches,  nor  any 
roots  or  vegetables,  being  the  produce  of  such  lands,  in  any  case 
where,  according  to  any  covenant  or  written  agreement  entered 
into  for  the  benefit  of  the  landlord,  such  hay,  grass  or  grasses, 
tares  and  vetches,  roots  or  vegetables,  ought  not  to  be  taken  off 
from  such  lands,  or  which,  by  the  tenor  of  such  covenants,  ought 
to  be  used  thereon,  and  of  which  such  sheriff  or  officer  shall  have 
received  a  written  notice  before  sale.     §  1. 

The  tenant  shall>  oo  having  kaowledge  of  such  process,  give  a 
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wiiitai  sotiee  to  the  sheriff  or  officer  of  such  covenants^  and  also  of 
the  mune  aad  residence  of  the  landlord ;  and  such  sheriff  or  officei' 
ihaU  forthwith,  and  before  sale,  send  a  notice  bj  the  general  post 
to  the  laadiord,  and  also  to  the  known  steward  or  agent  of  such 
landlord,  stating  the  fact  of  possession  having  been  taken ;  and  . 
such  sheriff  or  officer  shall,  in  all  cases  of  the  absence  or  silence  of 
such  landlord  or  his  agent,  postpone  the  sale  until  the  latest  day* 
he  lawfully  can.    ^  2. 

Bat  the  sheriff  or  offieec  may  dispose  of  an^  crops  hereinbefore' 
mentioned,  to  any  person  whoshall  agree  in  writing  to  use  the  same 
oa  such  lands,  in  such  manner  as  shall  accord  with  the  custom  of 
the  country ;  and  in  cases  where  any  covenant  or  agreement  shall* 
be  shewn,  then  according  to  such  covenant ;  and  after  such  sale, 
so  qtmlified,  it  shall  be  lawful  for  such  persons  to  use  all  such  ne- 
cessary bams,  stables,  buildings,  outhouses,  yards,  and  fields,  for 
the  purpose  of  consuming  such  crops,  as  such  sheriff  or  officer 
shall  allot  to  them  ibr  that  purpose,  and  which  such  tenant  would 
have  been  entitled  to  have  used  for  the  like  purpose.  §  3. 
.  And  such  sheriff  or  officer  shall,  on  the  request  of  any  landlord^ 
aggrieved  by  any  breach  of  such  agreement,  permit  such  landlord  to 
bring  any  action  in  the  name  of  such  sheriff  or  officer,  for  the  re-  * 
covery  of  damages,  such  landlord  having  indemnified  such  sheriff  or 
officer  against  costs.     §  4.  . 

Such  sheriff  or  officer  shall,  before  sale,  make  due  inquiry 
within  the  parish,  as  to  the  name  and  residence  of  the  land- 
lord.   ^6.       . 

And  in  all  cases  where  any  purchaser  shall  have  entered  into  any 
agreement  with  such  sheriff  or  officer,  it  shall  not  be  lawful  for 
the  landlord  to  distrain  for  rent  on  any  com,  hay,  straw,  or  other 
prodnccy  severed  from  the  soil,  and  sold,  subject  to  such  agree- 
nient,  by  such  sheriff  or  officer ;  nor  on  any  turnips,  whether  drawn 
or  growing*,  if  sold  according  to  this  act ;  nor  on  any  horses,  sheep, 
or  other  cattle,  nor  on  any  beasts  whatsoever,  nor  on  any  waggons, 
cacts,  or  other  implements  of  husbandry,  which  any  person  shall 
emi^y  or  use  for  the  purpose  of  threshing  out,  carrying,  or  con- 
suming aiiY  such  produce,  under  this  act,  and  the  agreement  between 
the  sheriff  or  officer  and  the  purchasers  of  such  produce.     §  6. 

No  sheriff  or  officer  shall  sell  any  clover,  rye-grass,  or  any  arti- 
ficial grass  whatsoever,  newly  sown,  and  growing  under  any  crop 
of  standing  com.    §  7. 

Bat  this  act  shall  not  extend  to  any  straw,  turnips,  or  other 
articles,  which  the  tenant  may  remove  from  the  farm  consistently 
with  some  contract  in  writing.     §  8. 

Where  any  action  shall  be  brought  against  such  sheriff  or  offi- 
cer, BO  plaintiff  shall  be  entitled  to  recover  any  damages,  unless  it 
be  proved  that  the  breach  or  omission  was  wilful.     §  0. 

No  sheriff  or  under-sheriff,  nor  any  of  thei^  deputies,  agents, 
bailiffs,  or  servants,  nor  any  persons  who  shall  purchase  any  hay,  ' 
straw,  chaffj  turnips,  grasses,  or  other  produce  before  mentioned, 
under  this  act,  shall  be  deemed  to  be  a  trespasser  by  reason  of  com- 
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iiig  upon  or  remaioing  in  possession  of  any  barns  or  other  baiidingSy 
yards,  or  fields,  for  the  purpose  of  threshing  out  or  consuming  any 
straw,  hay,  turnips,  or  other  produce  under  this  act,  or  for  doing 
any  thing  necessary,  though  such  acts  shall  have  been  done  after 
the  return  of  the  process.    §  10. 

No  assignee  of  any  bankrupt,  or  any  insolvent  debtor*s  estate* 
nor  any  assignee  under  any  bill  of  sale,  nor  any  purchaser  of  the 
goods,  chattels,  stock,  or  crop  of  any  person  engaged  in  husbaMlry. 
on  any  lands  let  to  farm,  shall  take,  use,  or  dispose  of  any  matters 
as  aforesaid,  in  any  other  manner  than  such  bankrupt,  insolvent 
debtor,  or  person  employed  in  husbandry,  ought  to  have  taken, 
used,  or  disposed  of  the  same.    §  1 1. 

By  the  11  Geo.  II.  c.  19.  which  was  made  for  the  benefit  of 
landloros,  any  person  distraining  for  rent  may  turn  any  part  of 
the  premises  upon  which  a  distress  is  taken  into  a  pound  fro  kic 
fnct  for  securing  of  such  distress. 

If  a  live  dbtress  of  animals  be  impounded  in  a  common  pound 
overt,  the  owner  must  take  notice  of  it  at  his  peril ;  but  if  in  any 
ntdal  pound  overt,  so  constituted  for  Uiis  particular  purpose^ 
the  dbtrainor  must  give  notice  to  the  owner :  and  in  both  these 
cases,  the  owner,  ami  not  the  distrainor,  is  bound  to  provide  the 
beasts  with  food  and  necessaries.  But  if  they  are  put  in  a  pound 
covert,  as  in  a  stable,  or  the  like,  the  landlord  or  distrainor  must 
fted  and  sustain  theni. 

A  dbtress  of  household  goods,  or  oUier  dead  chattels,  which 
are  liable  to  be  stolen,  or  damaged  by  the  weather,  ought  to  be 
impounded  in  a  pound  covert ;  eke  the  distrainor  must  answer  for 
the  consequences. 

If  a  person  distrain  beasts  fov  damage-feaiant,  and  as  he  drives 
them  towards  the  pounds  they  enter  into  theowner*s  house,  and  he 
withhold  them  there,  and  ¥rill  not  re-deliver  them  upon  demand^ 
this  detainer  is  a  rescous  in  law.  And  by  the  common  law,  if  a 
man  break  the  pound,  or  the  lock  of  it,  he  b  deemed  guilty  of  a 
breach  of  the  peace,  and  the  party  who  distrained  may  take  the 
goods  again  wherever  he  shall  find  them,  and  again  impound  them  ^ 
and  by  2  W.  c.  5.  on  any  pound  breach  or  tescous  of  goods  dis- 
trained for  rent,  the  party  aggrieved  shall,  in  a  special  action  upon 
the  case,  recover  treble  damages  and  costs  against  the  defendant, 
or  against  the  owner  of  the  goods,  if  they  are  afterwards  found  to 
have  come  to  his  use  or  possession. 

When  impounded,  the  goods  were  formerly  considered  only  in 
the  nature  of  a  pledge  or  security  to  compel  the  performance  of 
satisfaction ;  and  upon  this  account  it  hath  been  held,  that  the 
distrainor  is  not  at  liberty  to  work  or  use  a  distrained  beast.  And 
thus  the  law  sti^  continues  with  regard  to  beasts  taken  dam&ge- 
feasant,  and  dbtresses'  for  suit  of  services ;  which  must  remain 
impounded  till  the  owner  make  satisfaction,  or  contests  the  right 
of  distraining  by  replevying  the  chattels. 

And  it  has  been  held,  that  even  a  cow  may  not  be  milked :  for 
hough  the  cow  be  the  better  for  this,  yet  he  who  took  the  distress 
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ought  not  to  do  good  to  the  owner  without  his  consent,  and  per-^ 
haps  the  owner  would  have  come  before  any  damage  came  by  this 
to  the  cow ;  and  if  it  perish  by  this,  he  who  took  the  distress  may 
distrain  again ;  or  if  the  distress  die  in  the  pound  without  any 
faalt  in  the  distrainor,  he  who  made  the  distress  may  distrain 
again. 

In  all  cases  of  distress  for  rent,  if  the  tenant  or  owner  do  not, 
within  five  days  after  the  distress  is  taken,  and  notice  of  the  cause 
tho-eof  givei)  him,  replevy  the  same  with  sufficient  security,  the 
distrainor,  with  the  sheriff  or  constable,  shall  cause  the  same  to  be 
appraised  by  two  sworn  appraisers,  and  sejl  the  same  towards 
satisfiu^tion  of  the  rent  and  charges,  rendering  the  overplus  (if  any) 
to  the  owner  himself. 

The  many  particulars  attending  the  taking  of  a  distress  used 
ibnnerly  to  make  it  a  hazardous  kind  of  proceeding ;  for  if  any 
ooe  irregularity  were  committed,  it  vitiated  the  whole,  and  made 
the  distrainors  trespassers  ab  initio.  But  now,  b^  the  11  Geo.  II. 
C.49.  it  is  provided,  that,  for  any  unlawful  act  done,  the  whole 
shall  not  be  unlawful,  or  the  parties  trespassers  ab  initio,  but  that 
the  party  agg^eved  shall  only  have  an  action  for  the  real  damage 
sustained ;  and  not  even  that,  if  tender  of  amends  be  made  before 
any  action  is  brought. 

If  a  tenant  fraudulently  convey  away  his  property  for  the  pur- 
pose of  preventing  liis  landlord  from  distraining,  it  is  lawful  for 
the  landlord,  or  any  person  lawfully  empowered,  within  thirty 
days,  to  seize  such  goods  (wherever  they  are  to  be  found)  as  a 
diatress  for  the  rent,  and  to  sell  and  dispose  of  them,  as  if  the 
goods  had  been  distrained  upon  the  premises ;  provided,  however, 
that  if  the  goods  have  been  bcn&fide  sold  to  any  person  not  privy 
to  the  fraud,  they  shall  not  be  liable  to  be  distrained. 

And  if  any  tenant  shall  fraudulently  remove  his  goods,  or  if 
any  person  shall  knowingly  assist  him  in  conveying  away  his 
goods,  or  any  part  thereof,  or  in  concealing  the  same,  every  person 
80  offending  shall  forfeit  to  the  landlord  double  the  value  of  the 
goods,  to  be  recovered  by  action  of  debt  in  any  of  his  maje9ty's 
courts  of  record. 

And  where  the  goods  so  fraudulently  carried  off  shall  not 
exceed  the  value  of  50/.  any  two  justices  of  the  peace,  upon  proof 
had,  may  adj  udge  the  offenders  to  pay  double  the  vahie  of  the  gooda 
to  the  Umdlord ;  and,  in  default  of  payment,  may  levy  the  same 
by  distress ;  and,  for  want  of  distress,  the  offenders  may  be  com^ 
mitted  to  the  house  of  correction,  to  be  kept  to  hard  labour  for 
BIX  months,  unless  the  money  be  sooner  paid. 

If  any  tenant  at  rack  rent,  or  where  the  rent  reserved  shall  be 
fuU  three-fourths  of  the  yearly  value  of  the  demised  premises,  who 
shall  be  in  arrear  for  one  year,  shall  desert  the  premises,  and  not 
leave  sufficient  distress,  two  justices  of  the  peace  may,  at.  the 
request  of  the  landlord,  go  upon  and  view  the  same,  and  affix  on 
^  most  c9nspicuou9  part  notice  in  writing  what  day  they  wilt 
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return  to  take  a  second  view  (which  day  must  be  foarteen  days 
afterwards  at  the  least) ;  and  if  the  tenant  do  not  then  appear 
and  pay  the  rent,  or  there  shall  not  be  sufficient  distress  on  the 
premises,  the  justices  may  then  put  the  landlord  in  possession,, 
and  the  lease  shall  from  thence  be  void.  And  by  the  57  Geo.  III. 
c.  52.  the  time  of  the  arrears  due  is  altered  from  one  year  to  half 
a  year. 

In  order  to  prevent  excessive  and  ruinous  charges  in  the  execu- 
tion of  distresses  for  small  rents,  it  is  enacted  by  the  57  Geo.  III. 
c.  93.  that  no  broker,  in  levying  a  distress  under  20/.  shall  take 
more  than  the  foUqwing  sums  under  the  penalty  of  treble  the 
amount  of  the  moneys  so  unlawfully  taken :  viz.  For  levying  the 
distress,  3«.     Man  in  possession,  per  day,  2s.  6d.     Appraisement, 
whether  by  one  broker  or  more,  sixpence  in  the  pound  on  the  value 
of  the  goods.     Stamps,  the  lawful  amount  thereof.     All  expenced  ^ 
of  advertisements  (it  any  such),  10«.     Catalogues,  sale  and  com-  ' 
mission,  and  delivery  of  goods,  one  shilling  in  the  pound  on  the 
net  produce  of  the  sale.     And  the  broker  is  required  to  give  a  copy, 
of  his  charges  to  the  person  distrained  upon. 

It  may  be  necessary  to  observe,  that  if  a  landlord  enter  a  house, 
and  seize  upon  a  part  of  the  goods  as  a  distress  in  the  name  of  M 
the  goods  of  the  house,  that  will  be  a  good  seizure  of  all. 

2.  Replevin  is  grounded  upon  a  distress,  and  is  a  re-deliverance 
of  it,  that  the  thing  dbtrained  may  remain  with  the  first  possessor, 
on  security  being  given  by  him  to  try  the  right  with  the  distrainor, 
and  answer  the  same  at  law :  and  if  he  do  not  pursue  his  action » 
or  it  be  adjudged  against  him,  then  he  that  took  the  distress  shall 
have  it  again,  by  the  writ  returno  habendo. 

By  the  statute  of  Marlbridge,  the  sheriff  is  bound,  immediately 
upon  application  being  made  to  him,  to  replevy  goods  taken  in  dis-^ 
tress.  And  by  I  P.  <&  M.  c.  12.  the  sherifi'  shall,  at  his  first 
county-day,  or  in  two  months  after  he  has  received  his  patent  of 
office,  appoint  four  deputies  at  least,  dwelling  not  above  twelve 
miles  from  one  another,  to  mrdie  replevin,  on  pain  of  5/.  for  every 
month  that  he  neglects  such  appointment.  Upon  application 
therefore,  either  to  the  sheriff,  or  one  of  his  deputies,  security  is 
to  be  given,  that  the  party  replevying  will  pursue  his  action  against 
the  distrainor :  and  that,  if  the  right  be  determined  against  him; 
he  will  return  the  distress  again. 

Besides  this,  the  11  Geo.  II.  c.  19.  requires  that  the  officer 
granting  a  replevin  on  a  distress  for  rent  shall  take  a  bond  with 
two  sureties  in  a  sum  of  double  the  value  of  the  goods  distrained, 
conditioned  to  prosecute  the  suit  with  effect  and  without  delay» 
and  for  return  of  the  goods ;  which  bond  shall  be  assigned  to  the 
avowant,  or  person  making  cognizance,  on  request  made  to  the 
officer ;  and,  if  forfeited,  may  be  used  in  the  name  of  the  assignee. 
The  sheriff,  on  receiving  sfich  security,  is  immediately,  by  his 
officers,  to  cause  the  chattels  taken  in-  distress  to  be  restored  into 
the  possession  of  the  party'  distrained  upon ;  unless  the  distrainor 
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ckima  property  in  tke  ^oods  so  taken.  For  if,  by  this  meiliod  of 
distress*  the  distrainor  happen  to  come  again  into  possession  of 
liis  own  property  in  goods  which  before  he  had  lost,  the  law 
allows  him  to  keep  them,  without  any  reference  to  the  manner  by 
which  he  thus  has  regained  possession ;  being  a  kind  of  personal 
remits.  lf»  therefore,  the  distrainor  c^aim  any  such  property, 
the  party  replevying  must  sue  out  a  writ  Ue  proprietaie  probanda, 
ia  which  the  sheriff  is  to  try,  by  an  inquest,  in  whom  the  pro-, 
perty  previous  to  the  distress  subsisted ;  and  if  it  be  found  to 
be  in  the  distrainor,  the  sheiiff  can  proceed  no  farther,  but  must 
return  the  claim  of  property  to  the  Court  of  King*s  Bench  or 
Common  Pleas,  to  be  there  farther  prosecuted. 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial)  the 
sheriff's  inquest  determine  it  against  the  distrainor ;  then  the  sheriff 
is  to  replevy  the  goods,  in  case  they  are  found  within  his  county. 
But  if  the  distress  be  carried  out  of  the  county,  or  concealed,  then 
the  sheriff  may  return,  that  the  goods,  or  beasts,  are  eloigned,  car-^ 
ried  to  a  distance,  to  places  to  him  unknown :  and  thereupon  the 
party  replevying  shall  have  a  writ  of  capias  in  withernam  in  vetita 
(or,  more  properly,  repetito)  namio;  a  term  which  signifies  a 
second  or  reciprocal  dbtress,  in  lieu  of  the  first,  which  was  eloigned. 
It  is  therefore  a  command  to  the  sheriff  to  take  other  goods  of  the 
distrainor  in  lieu  of  the  distress  formerly  taken  and  eloigned,  or 
withheld  from  the  owner.  So  that  there  is  now  distress  against 
distress ;  one  being  taken  to  answer  the  other,  by  way  of  reprisal, 
and  as  a  punishment  for  the  illegal  behaviour  of  the  original  di8<- 
trainor.  For  which  reason  goods  taken .  in  withernam  cannot  be 
replevied,  till  the  original  distress  is  forthcoming. 

But  in  common  cases,  the  goods  are  delivered  back  to  the 
party  replevying,  who  is  then  bound  to  bring  his  action  of  replevin ; 
which  may  be  prosecuted  in  the  county  court,  be  the  distress  of 
what  value  it  may.  But  either  party  may  remove  it  to  the  supe^ 
rior  courts  of  King's  Bench  or  Common  Pleas,  by  writ  of  recordari 
or  pone;  the  plaintiff  at  pleasure,  the  defendant  upon  reasonable 
cause :  and  also,  if  in  the  course  of  proceeding  any  right  of  free- 
hold come  in  question,  the  sheriff  can  proceed  no  farther ;  so  that 
it  is  usual  to  carry  it  up  in  the  first  instance  to  the  courts  of  West- 
mioster-hall. 

Upon  this  action  brought,  and  declaration  delivered,  the  dist 
trainor,  who  is  now  the  defendant,  makes  av<wry,  that  is,  he  avows 
taking  a  distress  in  his  own  right,  or  the  right  of  his  wife,  and 
sets  forth  the  reason  of  it,  as  for  rent-arrear,  damage  done,  or  other 
cause;  or  else,  if  he  justifies  in  another's  right  as  his  bailiff  or 
servant,  he  is  said  to  make  cognizance,  that  is,  he  acknowledgesthe 
taking,  but  insists  that  such  taking  was  legal,  as  he  acted  by  the 
amunand  of  one  who  had  a  right  to  distrain :  and  on  the  truth  and 
legal  merits  of  this  avowry  or  cognizance  the  cause  is  determined^ 
If  it  be  determined  for  the  plaintiff, -m.  that  the  distress  was 
VTongfiilly  taken,  he  has  already  got  his  goods  back  into  his  own 
possession^  and  shall  keep  them,  and  moreover  recover  damages. 


Digiti 


zed  by  Google 


36  Distress  and  Replevin.  [book  u 

But  if.  the  defendant  prevail,  by  the  default  or  nonsuit  of  the 
plaintiff,  then  he  shall  have  a  writ  de  returno  habendo^  whereby 
the  goods  or  chattels  (which  were  distrained,  and  then  replevied) 
are  returned  again  into  his  custody,  to  be  sold  or  otherwise  dis* 
posed  of,  as  if  no  replevin  had  been  made. 

The  statute  of  West.  2.  o.  2.  restrains  the  plaintiff,  when  non- 
suited,  from  suing  out  any  fresh  replevin ;  but  allows  him  a 
judicial  writ,  issuing  out  of  the  original  record,  and  called  a  writ 
of  second  deliverance,  in  order  to  have  the  same  distress  again 
delivered  to  him,  on  giving  the  like  security  as  before.  And  if 
the  plaintiff  be  a  second  time  nonsuit,  or  if  the  defendant  have 
judgment  upon  verdict  or  demurrer  in  the  first  replevin,  he  shall 
have  a  writ  of  return  in*eptevisable :  after  which  nowrit  of  second 
deliverance  shall  be  allowed.  But  in  case  of  a  distress  for  rent-* 
arrear,  the  writ  of  second  deliverance  is  in  effect  taken  away  by 
the  17  Car.  II.  c.  7.  which  directs,  that  if  the  plaintiff  be  non- 
suit before  issue  joined,  then  upon  suggestion  made  on  the  record 
in  nature  of  an  avowry  or  cognizance  (or  if  judgment  be  given 
against  him  on  demurrer,  then  without  any  such  suggestion),  the 
defendant  may  have  a  writ  to  inquire  into  the  value  of  the  distress 
by  a  jury,  and  shall  recover  the  amount  of  it  in  dcmiages,  if  less 
than  the  arrear  of  rent ;  or  if  more,  then  so  much  as  shall  be  equal 
to  such  arrear,  with  costs ;  or  if  the  nonsuit  be  after  issue  joined, 
or  if  a  verdict  be  against  the  plaintiff,  then  the  jury  impanelled 
to  try  the  cause  sh^l  assess  such  arrears  for  the  defendant :  and 
if  (in  any  of  these  cas^s)  the  distress  be  insufficient  to  answer  the 
arrears  distrained  for,  the  defendant  may  take  a  farther  distress  or 
distresses.  But  otherwise,  if,  pending  a  replevin  for  a  former 
distress,  a  man  distrain  again  for  the  same  rent  or  service,  then  the 
party  is  not  driven  to  his  action  of  replevin,  but  shall  have  a  writ 
pt*  recaplion^  and  recover  damages  for  the  defendant's  (the  re-dis^ 
irfiiuor's)  contempt  of  the  process  of  the  law.     . 


CHAPTER  IX. 

Of  Detinue  i—oj  Trover  and  Conversion. 

\Ve  proceed  now  to  the  consideration  of  other  remedies  which 
^he  law  has  supplied  for  the  violation  of  the  rights  of  property  ] 
and,  first,  of  the  action  of  detinue. 

The  action  of  detinue  lies  for  the  recovery  of  goods  and  chattels 
lent  and  delivered  to  a  man  to  keep,  or  to  deliver  to  another  person^ 
^ho  refuses  to  deliver  them,  and  detains  them  in  his  custoc^. 

It  lies  also  for  any  thing  certain  and  valuable,  wherein  one 
pay  have  a  right  of  property  j  as,  for  cattle,  cloth,  boiiseliokt 
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goods,  plate,  jewels,  bass  of  money  sealed,  or  chests  of  money 
locked,  stacks  of  corn.  Toads  of  wood^  &c.  but  not  for  money  out 
of  a  bag,  or  com  out  of  a  sack,  because  they  cannot  be  distin- 
guished from  another  man's  corn  or  money. 

The  thing  detained  must  be  once  in  the  possession  of  the  de- 
fendant ;  ¥^ch  is  not  to  be  altered  by  act  of  law,  aa  seieure  in 
cieci»tion,  &c. ;  and  the  natnre  of  the  thing  must  continue  with- 
out alteration,  to  entitle  to  this  action ;  so  that  if  leather  be  made 
into  shoes,  or  timber  be  used  in  building,  this  action  will  not  lie. 
In  case  of  delivery  of  goods,  if  a  person  to  whom  a  thing  is  delivered 
die,  an  action  of  detinue  may  be  brought  against  his  executors,  or 
against  any  person  to  whom  the  same  comes ;  as  if  things  be  deli- 
vered to  be  kept,  whether  by  the  party,  or  his  father,  ancestor,  &c* 
he  may  bring  this  action,  if  detamed. 

If  one  lend  me  a  horse,  or  such  like  thing,  he  must  have  the  very 
thing  restored,  or  an  action  of  detinue  lies  against  me ;  thougn 
where  goods  are  delivered  by  way  of  loan,  as  if  one  lend  another 
money,  com,  or  the  like,  he  cannot  expect  the  same  thing  again, 
bat  the  same  in  specie  and  quantity.  Grantees  of  goods,  and  per- 
9008  to  whom  they  are  to  be  delivered  over,  &c,  shall  have  action 
of  detinue:  and  if  a  man  bargain  and  sell  goods,  upon  condition 
to  he  void  on  payment  of  money  at  a  day,  if  he  pay  it,  he  may 
have  an  action  of  detinue  for  the  goods. 

A  general  action  of  detinue  lies  against  any  one  that  finds  a  man*8 
goods :  though  if  I  deliver  any  thing  to  a  person  to  re*deliver  to 
me,  and  he  lose  it,  and  another  find  the  thing,  and  driver  it 
to  one  who  has  a  right  to  the  same,  no  action  will  lie  against  me. 
But  where  any  goods  are  delivered  to  a  man,  and  he  delivers  them 
to  another,  this  action  will  be  had  against  the  second  person ;  and 
if  he  deliver  the  goods  to  a  party  having  a  right  thereto,  he  is 
answerable. 

If  a  person  receive  goods  of  me  for  my  use,  I  may  take  my  goods 
again  without  request;  or  if  they  be  left  or  delivered  to  deliver  to 
another  man,  before  they  are  delivered  I  may  countermand  the 
authority,  and  require  the  goods  again ;  and  may  bring  an  action, 
or  take  the  goods  where  I  find  them. 

In  this  action  of  detinue,  it  is  necessary  to  ascertain  the  thing 
detained,  in  such  a  manner  as  that  it  may  be  specifically  known 
and  recovered.  In  order,  therefore,  to  ground  an  action  of  detinue, 
which  is  only  for  the  detaining,  these  points  are  necessary :  1 .  That 
the  defendant  came  lawfully  into  possession  of  the  goods,  as  either 
by  delivery  to  him,  or  finding  them ;  2.  That  the  plaintiff  have  a 
property ;  8.  That  the  goods  themselves  be  of  some  value ;  and, 
4.. That  they  be  ascertained  in  point  of  identity.  Upon  this  the 
jury,  if  they  find  for  the  plaintiff,  assess  the  respective  values  of 
the  several  parcels  detained,  and  also  damages  for  the  detention. 
And  the  judgment  is  conditional,  that  the  plaintiff  recover  the  said 
goods,  or  (if  they  cannot  be  had)  their  respective  values,  and  also 
the  damages  for  detaining  them. 
But  there  is  one  disadvantage  which  attends  this  action ;  pU. 
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that  the  defendaiit  is  herein  permitted  to  wage  his  liaw,  that  is,  to 
exculpate  himself,  by  oi^th,  and  thereby  defeat  theplaintififof  his 
remedy ;  which  privilege  is  grounded  on  the  confidence  originally 
reposed  in  the  bailee  by  the  bailor,  in  the  borrower  by  the  lender^ 
and  the  like ;  from  whence  arose  a  strong  presumptive  evidence* 
that  in  the  plaintiff's  own  opinion  the  defendant  was  worthy  of 
credit.  And  for  this  reason  the  action  itself  is  much  disused,  and 
has  given  place  to  the  action  of  trover. 

The  action  of  troner  and  conversion  is  a  special  action  of  the 
case,  and  lies  against  a  man  who,  having  found  goods,  refuses  to 
deliver  them  to  the  owner:  or,  if  any  one  have  in  his  possession 
goods  delivered  to  him,  and  he  uses  or  sells  them  without  the 
owner's  consent,  this  is  a  conversion  for  which  an  action  of  trover 
may  1>e  brought ;  also,  if  he  do  not  actually  convert  them,  but  re- 
fuses to  deliver  them  up. 

An  action  of  trover  also  may  be  brought  for  goods  detained  t 
for  the  party  shall  have  his  goods  delivered,  if  they  may  be  had, 
or  damages  to  the  value  for  the  detaining  and  conversion  of  them. 
After  the  goods  are  demanded,  if  the  person  having  them  denies 
the  delivery  thereof,  this  action  lies ;  and  a'denial  to  deliver  is  a 
conversion  in  law :  also  trespass  or  trover  lies  for  the  same  thing ; 
and  the  alleging  the  conversion  of  the  goods  in  trespass,  is  to  ag- 
gravate damages.  If  where  a  bond,  &c,  is  detained^  the  money  be 
received  thereon,  action  of  account  lies  against  the  receiver. 

For  any  live  goods  or  things  inanimate,  an  action  of  trover 
will  lie ;  and  a  plaintiff  may  choose  to  have  his  action  of  trover 
against  the  first  finder  of  the  goods>  or  any  other  who  gets  them 
afterwards.  And  an  executor  may  bring  an  action  of  trover  for 
the  goods  of  the  testator.  If,  either  by  finding  or  delivery  of 
goods,  the  defendant  ha\ie  a  lawful  possession,  there  must  be  a 
demand  and  refusal  to  make  the  conversion ;  but  if  the  possession 
were  tortuous,  as  if  the  defendant  take  away  my  hat,  6cc,  the  very 
taking  is  a  sufiicient  proof,  of  a  conversion,  without  any  thing 
farther. 

This  action  also  lies  for  goods,  although. they  come  into  the 
possession  of  the  plaintiff  before  the  action  brought,  which  doth 
not  satisfy  fOr  the  detainer,  or  purge  the  wrong.  In  case  a  person 
take  the  horse  of  another,  and  ride  him,  and  then  deliver  the  same 
to  the  party,  he  may,  notwithstanding,  have  his  action,  it  being  a 
conversion,  and  rendelivery  is  no  bar.  But  where  a  defendant  ge- 
nerally tenders  the  goods,  if  the  plaintiff  refuse  to  receive  them, 
that  will  go  in  mitigation  of  damages. 

If  a  man  find  go^s,  he  ought  not  to  abuse  or  use  theni;  for 
therein  lies  the  offence  to  found  this  action,  the  point  of  which  is 
the  conversion.  In  this  case,  the  party  finding  b  to  deliver  them 
on  demand,  ^c.  though  he  may  answer,  that  he  knows  not  whe- 
ther the  plaintiff  is  the  true  owner.  But  ivhere  goods  lost  are  found 
in  the  hands  of  another,  if  he  bought  them  in  open  Mr  or  market^ 
this  alters  the  property,  and  the  plaintiff  cannot  recover  then| 
from  hitn. 
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Id  actioB  of  trover,  if  a  conversion  cannot  be  proved,  then  proof 
is  to  be  had  of  a  demand  made  of  the  thing  before  the  action 
brought,  and  that  it  was  not  delivered ;  and  the  property  of  the 
plaintiff  must  be  proved,  before  the  goods  came  to  the  defendant's 
hands. 

The  fact  of  the  finding,  or  trover,  is  immaterial :  for  the  plain^ 
tiff  needs  only  to  surest  (as  words  of  form)  that  he  lost  such 
goods,  and  that  the  defendant  found  them ;  and  if  he  prove  that 
the  goods  are  his  property,  and  that  the  defendant  had  them  in 
his  possession,  it  b  sufficient.  But  a  conversion  must  be  fully 
proved ;  and  then  in  this  action  the  plaintiff  shall  recover  da^ 
mages  equal  to  the  value  of  the  thing  converted,  but  not  the 
thing  itself ;  which  nothing  will  recover  but  an  action  of  detinue 
or  rq)levin. 


CHAPTER  X. 


'  Of  Debts,  Covenants^  and  Promises. 

\Ve  shall  now  consider  the  injuries  and  their  remedies,  which 
happen  against  those  rights  of  property  that  are  founded  upon 
and  arise  from  contracts,  either  express  or  implied.  These  includa 
^ree  distinct  .species  x  debts,  covenants,  and  promises.- 

The  legal  acceptation  of  debt  is,  a  sum  of  money  due  by  cer-r 
'  tain  and  express  agreement ;  as,  by  a  bond  for  a  determinate  sum ; 
a  bill,  or  note ;  a  special  bargain ;  or  a  rent  reserved  on  a  lease ; 
where  the  quantity  is  fix^  and  specific,  and  does  not  depend  upon 
aay  subsequent  valuation  to  settle  it.  The  nonpayment  of  these 
is  an  injury,  for  which  the  proper  remedy  is  by  action  of  debt  to 
compel  the  performance  of  the  contract,  and  recover  the  specific 
ram  due.  So  also,  if  I  verbally  agree  to  pay  a  man  a  certain 
price  (at  a  certain  panselof -goods,  -and  iiul  in  the  performance^ 
as  action  of  debt  lies  against  me ;  for  this  -hr-slso  tf^^detenninate 
contract :  but  if  I  agree  for  no  settled  price,  I  am  not  liable  to  an 
sction  of  debt,  but  a  special  action  on  the  case,  according  to  the 
nature  of  my  contract.  And,  indeed,  actions  of  debt  are  now 
seldom  brought  but  upon  special  contracts  under  seal,  whereim 
the  sum  due  is  clearly  and  precisely  expressed  :  for,  in  case  of  such 
u  action  upon  a  simple  contract,  the  plaintiff  labours  under  two 
difficulties.  First,  the  defendant  has  nere  the  same  advantage  as 
iaan  action  of  detinue,  that  of  waging  his  law,  or  purging  himself 
<»f  the  debt  by  oath,  if  he  think  proper.  Secondly,  in  an  action 
of  debt  the  plaintiff  must  prove  the  whole  debt  he  claims,  or  re- 
cover nothing  at  all.  For  the  debt  is  one  single  cause  of  action^ 
fiud  and  determined ;   and  which,  therefore,  \£  the  proof  vary 
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from  the  claim,  cannot  be  looked  upon  as  Uie  same  contract 
whereof  the  performance  is  sued  for.  If,  therefore,  I  bring  aii. 
action  of  debt  for  30/.  I  am  not  at  liberty  to  prove  a  debt  of  20/. 
and  recover  a  verdict  thereon ;  any  more  than  if  I  bring  an  action 
of  detinue  for  a  horse,  I  can  thereby  recover  an  ox :  for  I  fail  in 
the  proof  of  that  contract,  which  my  action  or  complaint  has 
alleged  to  be  specific,  express,  and  determinate.* 

But  in  an  action  on  the  case,  or  what  is  cdled  an  indehitaUu 
aismnpntt  which  is  not  brought  to  compel  a  specific  performance 
of  the  contract,  but  to  recover  damages  for  its  non-performance, 
the  implied  oisumpsit,  and  conseauently  the  damages  for  the 
breach  of  it,  are  in  their  nature  indeterminate,  and  will  therefore 
adapt  and  proportion  themselves  to  the  truth  of  the  case  which 
shall  be  proved,  without  being  confined  to  the  precise  demand 
stated  in  the  declaration.  For  if  any  debt  be  proved,  however 
less  than  the  sum  demanded,  the  law  will  raise  a  promise /yro  tanto, 
and  the  damages  will  of  course  be  proportioned  to  the  actual  debt. 
So  that  I  may  declare  that  the  defendant,  being  indebted  to  me  in 
30/.  undertook  or  promised  to  pay  it,  but  failed;  and  lay  my 
damages  arising  firom  such  failure  at  what  sum  I  please :  and  the 
jury  will,  according  to  thfe  nature  of  my  proof,  allow  either  the 
whole  in  damages,  or  any  inferior  sum.  And  even  in  actions  of 
debt  where  the  contract  is  proved  oc  admitted,  if  the  defendant 
can  shew  that  he  has  discharged  any  part  of  it,  the  plaintiff  shall 
recover  the  residue. 

2.  A  covenant  also,  contained  in  a  deed,  to  do  a  direct  act,  or  to 
omit  oime,  is  another  species  of  express  contracts,  the  breach  of 
which  is  &  civil  injury;  As  if  a  man  covenant  to  be  at  York  by 
such  a  day,  or  not  to  exercise  a  trade  in  a  particular  place,  and  is 
not  at  York  at  the  time  appointed,  or  carries  on  his  trade  in  the  < 
place  forbidden,  these  are  direct  breaches  of  his  covenant.  The 
remedy  for  this  is  by  a  writ  of  covenant ;  which  directs  the  sherifiT 
to  command  the  defendant,  generally,  to  keep  his  covenant  with 
the  plaintiff,  (without  specifying  the  nature  of  the  covenant),  or 
shew  good  cause  to  the  contrai;y :  and  if  he  continue  refractory, 
or  the  covenant  is  already  so  broken  that  it  cannot  now  be  speci- 
fically performed^  then  the  subsequent  proceedings  set  forth  with 
precision  the  covenant,  the  breach,  and  the  loss  which  has  hap- 
pened thereby ;  whereupon  the  jury  will  give  damages  in  propor- 
tion to  the  iivjury  sustained  by  the  plaintiff. 

A  covenant  must  be  to  do  what  is  lawful  and  possible,  or  it  ¥rill 
not  be  binding ;  and  in  such  case,  where  there  is  any  agreement 
under  hand  and  seal,  action  of  covenant  may  be  brought  on  it :  and 
if  one  b  party  to  a  deed*  his  agreement  to  pay  amounts  to  a  cove 
nant. 

Upon  a  bond  action  of  covenant  lies,  it  proving  an  agreement ; 
and  if  a  person  covenant  to  pay  another  a  certain  sum  of  money 

*  But  it  IB  now  determined,  that  in  an  action  of  debt  upon  a  simple  contract^ 
the  plaintiff  may  recover  a  less  sum  tban  is  stated  in  his  writ  or  declaration. 
1  Hen.  BL 249$   2BL  Rep.  122L 
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at  a  daj»  though  he  may  bring  action  of  debt  for  it,  yet  may  writ 
of  eovenant  be  had  at  his  election ;  but  when  only  a  hand  is  to  & 
writiDg,  and  not  a  seal,  this  action  will  not  lie,  but  an  action  of  the 
case  upon  breach  of  the  agreement. 

If  a  man  covenant  with  one  to  pajf  him  money  for  time  to  come, 
aad  the  covenantee  die  before  the  day,  his  executors  or  adminis* 
trators  shall  have  an  action  of  covenant  for  the  money,  and  recover 
the  same:  also,  in  everv  case  where  a  testator  is  bound  by  a  cove« 
naoti  the  executor  shall  be  liable,  if  it  be  not  determined  by  the 
testator's  death.  Not  only  parties  to  deeds,  but  their  executors 
and  administrators,  may  take  advantage  of  covenants :  but  there 
may  be  an  agreement  and  covenant  only  to  be  performed  by  the 
parties  themselves. 

In  deeds  and  articles  of  covenants  sometimes  a  clause  for  per- 
fiorBance,  with  a  penalty,  is  inserted ;  and  at  other  times,  and 
more  frequently,  bonds  are  given  for  the  performance,  with  a 
sufficient  penalty,  separate  from  the  deed ;  which  last  being  sued, 
the  jury  must  find  the  penalty ;  but  on  covenant,  the  damages  ortly. 
Aad  commonly  the  partv  damnified  in  this  action  can  recover 
■othing  but  damages  lor  the  breach ;  except  in  real  actions. 

Where  it  is  agreed  that  one  man  shall  pay  100/.  to  another  for 
bads  in  such  a  place,  this  is  a  mutual  real  covenant,  and  action  of 
covenant  lies,  if  the  other  party  refuse  to  Convey^  6cc.  Aud  when 
corenants  are  distinct  and  mutual,  several  actions  may  be  brought 
against  the  parties:  but  if  there  be  mutual  covenants,  and  the  one 
not  to  be  performed  before  a  covenant  precedent,  there  the  cove-* 
naQt  is  not  suable  till  the  other  is  performed. 

If  a  person  covenant  expressly  to  repair  a  house,  and  it  be  burnt 
down  by  lightning  or  any  other  accident ;  yet  he  ought  to  repair 
it,  or  action  of  covenant  lies  against  him :  for  it  was  in  his  power 
to  have  guarded  against  it  in  his  contract  by  exception,  &c. 
though  a  tenant  b  not  so  bound  by  covenant  in  hiw.  Bnt  where 
the  use  of  a  thing  is  demised,  and  it  runs  to  decay,  so  that  the 
bssee  or  tenant  caanot  have  the  benefit  of  it ;  for  this  no  action  of 
covenant  lies  for  the  lessee;  and  if  the  lease,  ^c.  be  not  good, 
there  can  be  no  covenant,  nor  any  breach. 

If  a  man  make  a  lease  of  lands  for  years,  and  then  turn  out 
the  lessee,  he  shall  have  covenant  against  the  lessor,  though^  there 
be  no  express  covenant  in  the  deed :  but  in  case  a  stranger  enter 
beibre  euch  lessee,  the  lessee  shall  not  have  an  action  of  covenant 
upon  this  ouster,  because  he  was  never  a  lessee  in  privity  to  have 
the  action :  yet  a  stranger  to  the  deed  may  not  take  advantage  of 
a  covenant. 

A  covenant  for  the  lessee  to  enjoy  against  all  men  extends  not 
to  tortuous  acts  and  entries,  &c.  for  which  the  lessee  hath  hb 
proper  remedy  against  the  aggressors.  If  a  person  covenant  in  a 
deed,  that  he  hath  a  good  right  to  ^rant,  &c.  and  he  have  no  right,, 
it  is  a  breach  of  covenant  for  which  action  of  covenant  lies :  and 
where  a  man  by  his  own  act  disables  himself  to  perform  a  eote- 
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niLDt,  it  is  a  breach  thereof:  and  no  duty  or  cause  of  action  arises  , 
upon  any  covenant,  till  it  be  broken. 

On  covenants  in  general,  if  the  plaintiff  have  judgment  in  an 
action  for  one  breach,  and  afterwards  the  covenantor  break  his 
covenant  again,  a  new  action  may  be  brought ;  and  so  for  every 
breach ;  or  in  covenants  perpetual,  upon  a  new  breach,  a  scire 
facias  may  be  had  on  the  former  judgment,  and  the  plaintiff  need 
not  bring  any  new  writ  of  covenant. 

8.  A  promise  may  ^e  considered  as  a  verbal  covenant,  And  wants 
nothing  but  the  solemnity  of  writing  and  sealing  to  make  it  abso- 
lutely the  same.  If,  therefore,  it  be  to  do  any  explicit  act,  it  is  an 
express  contract,  as  much  as  any  covenant ;  and  the  breach  of  it 
is  an  equal  injury.  The  remedy  indeed  is  not  exactly  the  same ; 
since,  instead  of  an  action  of  covenant,  there  only  lies  an  action 
upon  the  case,  for  what  is  called  the  assumpsit ,  or  undertaking  of 
the  defen'dant,  the  failure  of  performing  which  is  the  wrong'  or 
injury  done  to  the  pliEiintiff,  the  damages  whereof  a  jury  are  to 
estimate  and  settle.  As,  if  a  builder  promise,  undertake^  or  as- 
sume to  build  and  cover  a  house  within  a  time  limited,  and  fail  to 
do  it ;  an  action  on  the  case  will  lie  against  the  builder  for  this 
breach  of  hb  express  promise,  undertaking,  or  assumpsit.  So  also 
in  the  case  before-mentioned,  of  a  debt  by  simple  contract,  if  the 
debtor  promise  to  pay  it,  and  do  not,  this  breach  of  promise  en- 
titles the  creditor  to  his  action  on  the  case,  instead  of  being  driven 
to  an  action  of  debt.  Thus  likewise  a  promissory  note,  or  note  of 
hand  not  under  seal,  to  pay  money  at  a  day  certain,  is  an  express 
assumpsit:  and  the  payee  at  common'law,  and  by  custom  and  act 
of  parliament  the  indorsee,  may  recover  the  value  of  the  note  in 
damages,  if  it  remain  unpaid. 

Some  agreements  indeed,  though  never  so  expressly  made,  are 
deemed  of  so  important  a  nature,  that  they  ought  not  to  rest  on 
verbal  promise  only,  which  cannot  be  proved  but  by  the  memory 
(which  sometimes  will  induce  the  perjury)  of  witnesses.  To  pre- 
vent which,  the  Statute  of  Frauds  and  Perjuries.  (29  Car.  II.  c.  3.) 
enacts,  that  in  the  five  following  cases.no  verbal  promises  shall  be 
sufficient  to  ground  an  action  upon,  but  at  the  least -some  note  or 
memorandum  of  it  shall  be  made  iii  writing,  and  signed  by  the 
party  to  be  charged  therewith :  1 .  Where  an  executor  or  adminis- 
trator promises  to  answer  damages  out  of  his  own  estate.  2.  Where 
a  man  undertakes  to  answer  for  the  debt,  default,  or  miscarriage 
of  another.  3*  Where  any  agreement  is  made  upon  consideration 
of  marriage.  4.  Where  any  contract  or  sale  is  made  of  lands, 
tenements,  hereditaments,  or  any  interest  therein.  5.  And,  lastly, 
where  there  is  any  agreement,  that  is  not  to  be  performed  within  a 
year  from  the  making  thereof.  In  all  these  cases  a  meire  verbal 
assumpsit  is  void. 

Jhese  provbions  in  the  statute  have  produced  many  decbions, 
both  in  the  courts  of  law  and  equity. 

It  b  determined,  that  if  two  persons  go  to.a  shop,  and  one  orders 
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goods,  and  the  other  saya,  ''  If  he  do  not  pay,  I  will ;  or,  I  will 
.  see  yon  paid  ;'*  he  is  not  bound,  unless  his  engagement  is  reduced 
ioto  writing.  In  all  such  cases  the  question  is,  Who  is  the  buyer, 
or  to  whom  is  the  credit  given?  and  who  is  the  surety?  and  that 
question,  from  all  the  circumstances,  must  be  ascertained  by  the 
jury ;  for  if  the  person  for  whose  use  the  goods  are  furnished  be 
lithle  at  all,  any  promise  by  a  third  person  to  discharge  the  debt 
must  be  in  writing,  otherwise  it  is  void ;  and,  in  ascertaining 
the  fact,  whether  the  party  promising  intended  only  to  come  in 
aid  of  the  liability  of  the  person  on  whose  account  he  promised, 
or  to  become  himself  immediately  responsible,  the  court  will  not 
ooly  pay  attention  to  the  expression  used,  but  to  the  particular 
situation,  circumstances,  and  general  responsibility  of  the  party 
promising.  , 

The  principal  point  in  cases  of  this  kind  is,  whether,  or  not,  the 
party  who  is  to  be  benefited  by  the  promise  is  liable  at  all.  If 
there  is  no  liability,  there  is  nothing  to  which  the  promise  can  be 
collateral,  or  in  relation  to  which  it  can  be  regarded  as  an  under- 
taking to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person.  It  must  therefore,  without  such  liability  in  a  third  per- 
son, be  an  original  undertaking  in  the  party  promising,  and  will 
subject  him  to  the  payment;  the  case  being  out  of  the  Statute  of 
Frauds  altogether,  and  of  course  no  written  evidence  of  the  promise 
is  necessary. 

The  distinction  between  the  collateral  and  the  original  promise 
b  exemplified  by  Lord  Chief  Justice  Holt,  in  the  case  of  Watkin 
V.  Perkins.  If,  says  hb  lordship,  A  promise  B«  being  a  surgeon, 
that  if  he  will  cure  D  of  a  wound,  he  will  see  him  paid ;  this  is 
only  a  promise  to  pay  if  D  do  not,  and  therefore  it  ought  to  be  in 
writing,  to  be  within  the  Statute  of  Frauds.  But  if  A  promise  in 
such  a  case,  that  he  will  be  B*s  paymaster,  whatever  he  shall  de- 
serve, it  is  immediately  the  debt  of  A,  and  he  is  liable  without  writ- 
ing. In  the  case  first  put,  it  is  clear  that  B  will  have  a  double  re- 
medy;  jn  the  second,  the  credit  would  be  considered  wholly  given 
to  (he  express  promisor.  And  even  if  by  subsequent  circumstances 
D  should  render  himself  liable,  such  liability,  not  having  existed 
or  come  into  existence  at  the  time  of  the  promise,  would  not  have 
any  effect  in  varying  the  predicament  of  the  first  promiser ;  whose 
promise  would  still  be  good  without  writing.  Again,  if  A  promise 
B,  that  in  consideration  of  his  doing  a  particular  act,  C  would  pay. 
him  such  a  sum,  or  that  if  C  do  not  pay  him  such  sum,  he  (A)  will 
pay  the  same,  that  is  no  collateral  promise,  unless  C  is  privy  to  the 
contract,  and  recognized  himself  as  debtor  also ;  but  otherwise  A 
is  the  sole  debtor,  and  the  statute  is  out  of  the  case. 

Mutual  promises  to  marry  need  not  be  in  writing,  for  the 
itatute  relates  only  to  agreements  made  in  consideration  of  the 
marriage. 

A  lease  not  exceeding  three  ytars  from  the  making  thereof,  and 
in  which  the  rent  reserved  amounts  to  two-thirds  of  the  improved 
value,  is  good  without  writing;    but  all  other  parole  leases  or 
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agreements  for  any  interest  in  lands  have  the  effect  of  estates  at 
will  only. 

'  All  declarations  of  trust,  except  such  as  result  by  implication  of 
law»  must  be  made  in  writing. 

If  a  prombe  depend  upon  a  contingency,  which  may  or  may  not 
fell  within  a  year»  it  is  not  within  the  statute :  as,  a  promise  to  pay 
a  sum  of  money  upon  a  death  or  marriage,  or  upon  the  return  of  a 
ship,  or  to  leave  a  legacy,  by  will,  is  good  by  parole ;  for  such  a 
promise  may  by  possibility  be  performed  within  the  year.  But  even 
a  written  undertaking,  to  pay  the  debt  of  another  is  void,  unless  a 
good  consideration  appear  in  the  writing ;  and  the  consideration 
(if  any)  cannot  be  proved  by  parole  evidence.  - 

If  a  growing  crop  be  purchased  without  writing,  the  agreement 
before  part  execution  may  be  put  an  end  to  by  parole  notice. 

In  the  first  and  third  sections  of  the  Statute  of  Frauds,  the  con- 
tracts must  be  signed  by  the  party,  or  his  agent  authorized  bt^ 
uftiting ;  but  the  agreements  specified  in  the  fourth  section  must 
be  signed  by  the  party,  or  some  one  by  him  lawfully  authorized  ; 
and  the  words  bj^  writing  are  there  omitted.  And  Lord  Redesdale 
hi^  said  upon  this,  that  at  all  times  (as  well  before  the  act  as 
since)  it  was  necessary  to  have  an  authority  in  writing  for  creating 
or  passing  any  estate  in  land  for  another ;  it  was  otherwise  as  to 
contracts  which  passed  no  estate.  Therefore  an  agent  authorized 
by  parole  may  make  such  a  written  agreement  for  his  principal,  as 
will  be  sufiicient  for  a  court  of  equity  to  decree  a  specific  perform- 
ance of.        * 

A  court  of  equity  will  decree  a  specific  performance  of  a  verbal 
contract,  when  it  is  confessed  by  a  defendant  in  his  answer,  or  when 
there  has  been  a  part  performance  of  it,  as  by  payment  of  part  of 
the  consideration  money,  or  by  entering  and  expending  money  upon 
the  estate ;  for  such  acts  preclude  the  party  from  denying  the  ex- 
istence of  the  contract,  and  prove  that  there  can  be  no  fraud  or 
perjury  in  obtaining  the  execution  of  it.  But  Lord  Eldon  seems 
to  think,  that  a  specific  performance  cannot  be  decreed,  if  the  de- 
fendant in  his  answer  admit  a  parole  agreement,  and  at  the  same 
t^me  insist  upon  the  benefit  of  the  statute. 

If  one  party  only  sign  an  agreement,  he  is  bound  by  it ;  and  if 
an  agreement  be  by  parole,  but  it  is  agreed  it  shall  be  reduced  into 
writing,  and  this  is  prevented  by  the  fraud  of  one  of  the  parties, 
performance  of  it  will  be  decreed. 
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CHAPTER  X!- 

Of  Assumpsit. 

An  asmmpsii  is  an  implied  cqntract^  by  which  one  naii  is  boaod 
to  do  justice  to  another,  upon  the  principle  of  natural  reason,  and 
the  just  constmction  of  law*    Thus^ 

1.  If  I  employ  a  person  to  transact  any  business*  or  perfom 
any  work  for  m^,  the  law  implies  that  I  undertook  or  assumed  to 
pay  him  so  much  as  his  labour  deserved.  And  if  1  n^lect  to  make 
him  amends,  he  has  a  remedy  for  this  iiyury  by  bringing  bis  action 
on  the  case,  upon  this  implied  attt$mp$ii  ;  wherein  he  is  at  liberty 
to  suggest  that  I  promised  to  pay  him  so  much  as  he  reasonably 
deserved,  and  then  to  aver  that  his  trouble  was  really  worth  such 
a  particular  sum,  which  the  defendant  has  omitted  to  pay.  Thb 
is  called  an  assumpsit  on  a  quantum  meruit. 

2.  There  is  also  an  implied  asmo*psit  on  a  ^^iiltiiii  vaUb^i, 
which  is  very  similar  to  the  former,  being  only  where  one  takes  up 
goods  or  wares  of  a  tradesman,  without  expressly  agreeing  for  the 
price.  There  the  law  concludes,  that  both  parties  did  intentionally 
agree  that  the  real  value  of  the  goods  ^ould  be  paid ;  and  an 
action  on  the  case  may  be  brought  accordingly,  if  the  vendee  re- 
vise to  pay  that  value. 

3.  A  third  species  of  implied  assumpsUs  is,  when  one  has  had 
and  received  money  belonging  to  another  without  any  valuable 
consideration  given  on  the  receiver's  part ;  for  the  law  construes 
this  to  be  money  had  and  received  for  the.  use  of  the  own^r  only, 
and  implies  that  the  person  so  receiving  promised  and  undertook 
to  acconut  for  it  to  the  owner.  And  if  be  unjustly  detain  it»  an 
iM^on  on  the  case  lies  against  him,  for  which  he  will  recover 
damages.  This  is  a  very  extensive  and  beneficial  remedy^  appli- 
cable to  almost  every  case  where  the  defendant  has  received  money 
which  es  €tquo  et  bono  he  ought  to  refund.  It  lies  for  money  paid 
by  mistake,  or  on  a  consideration  which  happens  to  fail,  or  through 
imposition,  extortion,  or  oppression,  or  where  auy  undue  advautage 
is  taken  of  the  plaintift^s  situation. 

4.  Where  a  person  has  laid  out  and  expended  his  own  money 
for  the  use  of  another  at  his  request,  the  law  implies  a  promise  of 
repayment,  and  an  action  will  lie  on  this  assumpsit. 

If  a  surety  in  a  bond  pay  the  debt  of  a  principal,  he  may 
recover  it  back  from  the  principal  in  an  action  o(  assumpsit^  for  se 
much  money  paid  in  advance  to  his  use.  Yet  in  ancient  times  this 
action  could  not  be  maintained  :  and  it  is  said,  that  the  first  case 
of  the  kind,  in  which  the  plaintiff  succeeded,  was  tried  before 
Mr.  Justice  Gould,  at  Dorchester.  But  this  is  perfectly  consistent 
with  the  equitable  principles  of  an  assumpsit. 
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5.  Likewiie»  fifthly,  upon  a  stated  account  between  two  mer- 
cbants  or  other  persons,  the  law  implies  that  he  against  whom  the 
balance  appears  has  engaged  to  pay  it  to  the  other^  though  there 
be  not  any  actual  promise.  And  from  thi6  implication  it  is  fre- 
quent for  actions  on  the  case  to  be  brought,  declaring  that  the 
plaintiff  and  defendant  had  settled  their  accounts  together,  insimui 
eompmtaaeni  (which  gives  name  to  this  species  oi  assumpsit),  and 
that  the  defendant  engaged  to  pay  the  plaintiff  the  balance,  but  has 
sblce  neglected  to  do  it.  But  if  no  account  have  been  made  up, 
then  the  legal  remedy  is  by  bringing  a  writ  of  account,  de  compulo  : 
commanding  the  defendant  to  render  a  just  account  to  the  plain- 
tiff, or  shew  the  court  good  cause  to  the  contrary.  In  this  action, 
if  Uie  plaintiff  succeed,  there  are  two  judgments :  the  first  is,  that 
the  derendant  do  account  (quod  computet)  before  auditors  ap-' 
pointed  by  the  court ;  and  when  such  account  is  finished,  theu 
the  second  judgment  is,  that  he  de  pay  the  plaintiff  so  much 
as  he  is  found  in  arrear.  This  action,  by  the  old  common  law,  lay 
only  against  the  parties  themselves,  and  not  their  executors; 
because  matters  of  account  rested  solely  in  their  own  knowledge. 
But  this  defect,  after  many  fruitless  attempts  in  parliament,  was 
at  last  remedied  by  the  4  Ann.  c.16.  which,  gives  an  action  of 
account  against  the  executors  and  administrators.  But,  however, 
it  is  found  by  experience,  that  the  most  ready  and  effectual  way 
to  settle  these  matters  of  account  is  by  bill  in  a  court  of  equity, 
where  a  discovery  may  be  had  on  the  defendant's  oath,  without 
relying  merely  on  the  evidence  which  the  plaintiff  may  be  able  to 
produce.  Wherefore  actions  of  account,  to  compel  a  roan  to  bring 
in  and  settle  his  accounts,  are  now  very  seldom  used;  though^ 
when  an  account  is  once  stated,  nothing  is  more  common  than  an 
action  upon  the  implied  assumpsit  to  pay  the  balance. 

6.  The  last  clasis  of  contracts  implied  by  reason  and  just  con- 
struction of  law  arises  upon  this  supposition,  that  every  one  who 
undertakes  any  office,  employment,  trust,  or  duty,  contracts  with 
those  who  employ  or  entrust  him  to  perform  it  with  integrity,  dili- 
gence, and  skill.  And  if,  by  his  want  of  either  of  those  qualities, 
any  injury  accrue  to  individuals,  they  have  therefore  their  remedy 
and  damages  by  a  special  action  on  the  case.  A  few  instances  will 
fully  illustrate  this  matter  :— 

If  an  officer  of  the  public  be  guilty  of  neglect  of  duty,  or  a  palpa- 
ble breach  of  it,  of  nonfeasance,  or  of  misfeasance ;  as,  if  the 
sheriff  do  not  execute  a  writ  sent  to  him,  or  if  he  wilfully  make 
a  false  return  thereto ;  in  both  these  cases  the  party  aggrieved 
shall  have  an  action  on  the  case. 

If  a  sheriff  or  gaoler  suffer  a  prisoner  who  is  taken  upon  mesne 
process  (that  is,  during  the  pendency  of  a  suit)  to  escape,  he  is 
liable  to  an  action  on  the  case.  But  if,  after  judgment,  a  gaoler 
or  a  sheriff  permit  a  debtor  to  escape  who  is  charged  in  execu- 
tion for  a  certain  sum,  the  debt  immediately  becomes  hjs  own, 
and  he  is  compellable  by  actibn  of  debt,  being  for  a  sum  liquidated 
and  ascertained,  to  satisfy  the  creditor  hb  whole  demand  ;  which 
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doctrine  U  grpunded  on  the  equity  of  the  statute  of  Westm.  2, 
13  £dw.  I.  c.  11.  and  1  Ric.  II.  c.  12. 

An  advocate  or  attorney  ivho  betrays  the  cause  of  his  client,  or 
being  retained  neglects  to  appear  at  the  trial,  by  which  the  cause 
miscarries,  is  liable  to  an  action  on  the  case,  for  a  repi^ration  to 
his  injured  client.^ 

Th^e  is  also  in  law  always  an  implied  contract,  with  a  common 
innkeeper,  to  secure  his  guest's  goods  in  his  inn ;  with  a  common 
carrier,  or  bargemaster,  to  be  answerable  for  the  goods  he  carries ; 
with  a  common  farrier,  that  he  shoes  a  horse  well,  without  laming 
bim ;  with  a  common  tailor,  or  other  workman,  Uiat  he  performs 
his  business  in  a  workmanlike  manner ;  in  which  if  thev  fail,  an 
action  on  the  case  lies  to  recover  damages  for  such  breach  of  their 
general  undertaking. 

But  if  I  employ  a  person  to  transact  any  of  these  concerns,  whose 
common  profession  or  business  it  is  not,  the  law  implies  no  such 
general  undertaking ;  but,  in  order  to  charge  him  with  damages, 
a  special  agreement  b  required.  Also,  if  an  innkeeper  or  other 
victualler  bang  out  a  sign,  and  open  his  house  for  travellers,  it  is 
an  implied  engagement  to  entertain  all  persons  who  travel  that 
way;  and  upon  this  universal  atsumpsit  an  action  on  the  case  will 
lie  against  him  for  damages,  if  he  without  good  reason  refuse  to 
admit  a  traveller. 

If  any  one  cheat  me  with  false  cards  or  dice,  or  by  false  weights 
and  measures,  or  by  selling  me  one  commodity  for  another,  an 
action  on  the  case  also  lies  against  him  for  damages,  upon  the 
contract  which  the  law  always  implies,  that  every  transaction  is 
fair  and  honesU 

lu  contracts  likewise  for  sales,  it  is  constantly  understood  that 
the  seller  undertakes  that  the  commodity  he  sells  is  his  o^ ;  and 
if  it  prove  otherwise,  an  action  on  the  case  lies  against  him,  to 
exact  damages  for  this  deceit.  In  contracts  for  provisions,  it  is 
always  implied  that  they  are  wholesome ;  and  if  mey  be  not,  the 
same  remedy  may  be  had.  Also,  if  he  that  sells  any  thing  do 
upon  the  sale  warrant  it  to  be  good,  the  law  annexes  a  tacit  con- 
tract to  his  warranty,  that  if  it  be  not  so,  he  shall  make  compen- 
sation to  the  buyer ;  else  it  is  an  injury  to  good  faith,  for  which 
an  action  on  the  case  will  lie  to  recover  damages.  The  warranty 
must  be  vpan  the  tale ;  for  if  it  be  made  after,  and  not  at  the 
time  of  the  sale,  it  is  a  void  warranty,  for  it  is  then  made  without 
any  consideration ;  neither  does  the  buyer  then  take  the  goods  upon 
the  credit  of  the  vendor.  Also,  the  warranty  can  only  reach  to 
things  in  being  at  the  time  of  the  warranty  made,  and  not  to  things 
in  futuro :  as,  that  a  horse  is  sound  at  the  time  of  buying  him,  not 
that  he  will  be  sound  two  years  hence. 

^  Itbat  been  decided  at  Nisi  Priu$,  tbat  no  action  can  be  maintained  against  an 
*^7xmte  (or  ignorance,  miwondnct,  or  for  neglecting  to  appear  at  tbe  trial,  by 
^f^ith  the  cauae  baa  miicarried^  Tbe  client  mast  rely  only  upon  bis  advocate's 
^uaour.  Peakt,  N,P,  96, 122.  But,  in  sucb  cases,  if  compbuntberoadetotba 
c<i*nt  in  wbicb  th&adrocatc  practises,  it  can  censure  bim,  order  bim  to  pay  tbt 
<v*^  or  perhaps  disbar  bim. 
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But  if  the  vendor  knew  the  goods  to  be  unsound^  and  have  used 
any  art  to  disguise  them,  or  if  they  be  in  any  shape  different  frdm 
what  he  represents  them  to  be  to  the  buyer,  this  artifice  shall  be 
equivalent  to  an  eipress  warranty,  and  the  vendor  is  answerable 
for  their  goodness, 

A  general  warranty  will  not  extend  to  guard  against  defects  that 
are  plainly  and  obviously  the  object  of  one*s  senses ;  as,  if  a  horse 
be  warranted  perfect,  and  wants  either  a  tail  or  an  ear;  unless  the 
buyer  in  this  case  be  blind.  But  if  cloth  be  warranted  to  be  of  suck 
a  length,  when  it  is  not,  there  an  actioid  on  the  case  lies  for  da^ 
mages;  for  that  cannot  be  discerned  by  sight,  bnt  only  by  a  ooUar 
teral  proof,  the  measuring  it.  Also,  if  a  horse  be  warranted  sounds 
and  he  wants  the  sight  of  an  eye,  though  this  seems  to  be  the  ob^ 
ject  of  one's  senses,  yet  as  the  discernment  of  such  defects  is  fre* 
quently  matter  of  skill,  it  hath  been  held  that  an  action  on  the  case 
lies  to  recover  damages  for  this  imposition. 

Besides  the  special  action  on  the  case,  there  is  also  a  peculiar 
remedy,  entitled  an  action  of  deceit,  to  give  damages  in  some  par^ 
ticular  ca>es  of  fraud,  and  principally  where  one  roan  does  any 
thing  in  the  name  of  another  by  which  be  is  deceived  or  injured ; 
as,  if  one  bring  an  action  in  another's  name,  and  then  suffer  a  non-* 
suit^  whereby*the  plaintiff  becomes  liable  to  costs;  or  where  one 
obtains  or  suffers  a  fraudulent  recoverv  of  lands,  (eflements,  or 
chattels,  to  the  prejudice  of  him  that  hath  rights  M,  when  by 
collusion  the  attorney  of  the  tenant  makes  default  in  a  real  action, 
or  where  the  shertfi^^retums  that  the  tenant  was  silbitsoded,  when 
he  was  not  so,  and  in  either  case  he  loses  the  land,  the  writ  of 
deceit  lies  against  the  demandant,  and  also  the  attorney,  ot  the 
sheriff  and  officers,  to  annul  the  former  proceedings,  and  re- 
cover back  the  land.  It  also  Iks  in  the  cases  of  warranty  before 
mentioned,  and  other  personal  injurieseonmitted  contrary  to  good 
iaith  and  honesty.  But  an  action  on  the  case  fw  damages,  in  na- 
ture of  a  writ  of  deceit,  is  more  usually  brovgbt  upon  these  occa* 
sions  :  and,  indeed,  it  is  the  only  remedy  for  a  lord  of  a  manor, 
in  or  out  of  ancient  deoMsne,  to  reserve  a  6fie  or  recovery  had  in 
the  king's  courts  of  lands  lying  within  bis  jurisdiction ;  which 
would  otherwise  be  thereby  turned  into  frank  fee<  And  this  inay 
be  brought  bj  the  lord  against  the  parties  and  cesiuf  qui  ust  of 
such  fine  or  recovery ;  and  thereby  he  shall  obtain  judgment,  not 
only  for  damages  (which  are  usually  remitted),  but  also  to  recover 
his  court  and  jurisdiction  over  the  lands,  and  to  anmil  the  former 
proceedings. 
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CHAPTER  Xir. 

0/ Ouster. 

\Vs  now  come  to  consider  the  kguries  oommitted  against  that 
species  of  property  denominated  real.  These  injuries  are  of  six 
sorts:  m.  1.  Ouster;  2.  Trespass;  3.  Noisaace;  4.  Waste; 
5.  Subtraction;  6.  Disturbance. 

OpsTBR,  or  dispossession,  is  a  wrong  or  injury  that  carries  with 
it  the  amotion  of  possession :  for  thereby  the  wrong-doer  gets  into 
the  actual  occupation  of  the  land  or  hereditament,  and  obliges 
him  that  hath  a  right  to  seek  his  Iq^  remedy,  in  order  to  gain 
possession,  and  damages  for  the  ii^nr  sustained.  And  suoh 
ouster,  or  dispossession,  may  eith^  be  or  the  freeMd  or  of  dbct- 
teli  real, 

OuUrr  ^f  ike  freehold  is  efleoted  by  one  of  the  foUowiog  me- 
thods: 1.  Abatement;  2.  Intrusion;  9.  Disseisin-;  4.  Disconti^ 
nuance;  5.  Deforcement. 

1.  Attabatewunt  is  where  a  man  dies  seised  of  an  iidierttanoe^ 
and,  before  the  heir  or  devisee  enters,  a  stranger  who  has  no 
right  makes  entry,  and  gels  possession  of  the  freeboid,  this  entry 
of  him  is  csMed  an  abatement,  and  he  himself  is  denominated  an 
abator. 

%  The  seeond  species  of  injury  by  ouster,  or  amotion  of  pos-* 
session  from  the  freehold,  is  by  mhtuion :  which  is  the  entry  of  a 
stranger,  after  a  particular  estate  of  freehold  is  determined,  before 
him  IB  remainder  or  reversion;  and  it  happens  where  a  tenant 
for  a  term  of  life  dies,  seised  of  certain  lands  and  tenements,  and 
a  stranger  enters  thereon,  after  such  death  of  the  tenant,  and 
before  any  entry  of  him  in  remainder  or  reversion.  This  entry 
and  interposition  of  the  stranger  differs  from  an  abatement  in  this — 
that  an  abatement  is  dlways  to  the  prejudice  of  the  heir,  or  imme* 
diale  devisee ;  an  intrusion  is  always  to  the  prejudice  of  him  in 
remaindet  or  reversion.  For  example;  if  A  die  seised  of  lands 
in  lee-simple,  and,  before  the  entry  of  B  his  heir,  C  eater  thereon^ 
this  is  an  abatement ;  but  if  A  be  tenant  for  life,  with  remainder 
to  B  in  fee-simple,  and,  after  the  death  of  A,  C  enters,  this  is  an 
intrnsion.  Also,  if  A  be  tenant  for  life  in  lease  from  B,  <Mr  bis 
ancestors,  or  be  tenant  by  the  courtesy,  or  in  dower,  the  reversion  • 
bemg  vested  in  B ;  and,  after  the  death  of  A,  C  enters,  and  keeps 
B  out  of  possession ;  this  is  likewise  an  intrusion.  So  that  an  in- 
trnsion is  always  immediately  consequent  upon  the  determination 
^  a  particular  estate ;  an  abatement  b  always  consequent  upon 
the  descent  or  devise  of  an  estate  in  fee-simple.  And  in  either 
case  the  injury  is  equally  great  to  him  whose  possession  is  defeated 
^  this  unlawfttl  occupancy. 
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8.  The  third  species  of  injury  by  ouster,  or  privation  of  the 
freehold,  is  by  dhstiiin.  Disseisin  is  a  wrong  putting  out  of 
him  that  is  seised  of  the  freehold.  It  may  be  effected  either  in 
corporeal  inheritances,  or  in  incorporeal.  Disseisin  of  things  cor- 
poreal, as  of  houses,  lands,  &c.  must  be  by  entry  and  actual  dis- 
possession of  the  freehold :  as,  if  a  man  enter  either  by  force  or 
fraud  into  the  house  of  another,  and  turn,  or  at  least  keep  him  or 
his  servants  out  of  possession.  Disseisin  of  incorporeal  heredita- 
ments cannot  be  an  actual  dispossession ;  for  the  subject  itselfis 
neither  capable  of  actual  bodily  possession,  nor  dispos^ssiou ;  but 
it  depends  on  their  respective  natures,  and  variois  kinds  {  being 
in  general  nothing  more  than  a  disturbance  of  the  owner  in  the 
means  of  coming  at  or  enjoying  them. 

These  three  species  of  injury,  abatement,  intrusion,  and  disseisin, 
are  such  wherein  the  entry  of  the  tenant  ab  inilio,  as  well  as  the 
continuance  of  his  possession  ai^erwards,  is  unlawful.  But  the 
two  remaining  species  are  where  the  entry  of  the  tenant  was  at  first 
lawful,  but  the  wrong  consists  in  the  detaining  of  possession  after- 
wards. 

4.  Such  is  the  injury  of  disamtinuance ;  which  happens  when 
he  who  hath  an  estate-tail,  makes  a  larger  estate  of  the  lands  than 
by  law  he  is  entitled  to  do ;  in  which  case  the  estate  is  good  so 
far  as  his  power  extends  who  made  it,  but  no  farther.  As  if 
teaant  in  tail  make  a  feoffment  in  fee-simple,  or  for  the  life  of  the 
feoffee  or  in  tail ;  all  which  are  beyond  his  power  to  make,  for  that 
by  the  common  law  extends  no  farther  than  to  make  a  lease  for  hia 
own  life :  in  such  case  the  entrance  o(  the  feoffee  is  lawful  during 
the  life  of  the  feoffer ;  but  it  he  retain  the  possession  after  the  death 
of  the  feoffer,  it  is  an  injury,  which  is  termed  a  discontinuance  ; 
the  ancient  legal  estate,  which  ought  to  have  survived  to  the  heir 
in  tail,  being  gone^  or  at  least  suspended,  and  for  a  while  discoa* 
tinned. 

5.  The  fifth  and  last  species  of  injuries  by  ouster  and  privation 
of  the  freehold,  where  the  entry  of  the  present  tenant  or  possessor 
was  originally  lawful,  but  his  detainer  is  now  become  unlawful,  is 
that  by  df/orctmeni.  This,  in  its  most  extensive  sense,  is  nomtn 
geueraiissimum^  a  much  larger  and  more  comprehensive  expres- 
sion than  any  of  the  former ;  signifying  the  holding  of  any  lands 
or  tenements  to  which  another  person  hath  a  right.  So  that  this 
ittdndes  as  well  an  abatement,  an  intrusion,  a  disseisin,  or  a  dis- 
continuance, as  any  other  species  of  wrong  whatsoever,  whereby 
he  that  hath  right  to  the  freehold  is  kept  out  of  possession.  But, 
as  contradistinguished  from  the  former,  it  is  only  such  a  detainer 
of  the  freehold  from  him  that  hath  the  right  of  property,  but 
never  had  any  possession  under  that  right,  as  falls  within  none  of 
the  injuries  which  we  have  before  explained.  As  in  case  where  a 
lord  has  a  seiguory,  and  lands  escheat  to  him  propter  dc/ecfrnm 
ianguinis,  but  the  seisin  of  the  lands  is  withheld  from  him :  here 
the  injury  is  not  abaiement,  for  the  right  vests  not  in  the  lord  as 
heir  or  devisee ;  nor  is  it  intrusion,  for  it  vests  not  iu  him  who 
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Mh  the  rematoder  or  reversion ;  nor  b  it  a  disaeisin,  for  the  lord 
was  never  seised ;  nor  does  it  at  all  bear  the  nature  of  any  species 
pfduconiimuBHee:  but*  being  neither  of  these  four,  it  is  therefore 
a  deforcement. 

If  a  man  marry  a  woman,  and  during  the  coverture  is  seised  of 
lands,  and  aliene,  and  die;  is  disseised  and  die;  or  die  in 
possession;  and  the  alienee,  disseisor,  or  heir,  enter  on  the  tene- 
menia,  and  do  not  assign  the  widow  her  dower ;  this  is  also  a 
deforcement  to  the  widow,  by  withholding  lands  to  which  she  hath 
aright. 

In  like  manner,  if  a  man  lease  lands  to  another  for  a  term  of  years, 
or  for  the  life  of  a  third  person,  and  the  term  expire  by  surrender^ 
efflux  of  timf ,  or  death  of  the  cf  f /icy  qui  vie ;  and  the  lessee,  or 
any  stranger,  who  was  at  the  expiration  of  the  term,  in  possession, 
bold  over,  and  refuse  to  deliver  the  possession  to  him  in  renminder 
»or  reversion ;  this  is  also  a  deforeement. 

I>eforcements  may  also  arise  upon  a  breach  of  a  condition  in 
law :  as,  if  a  woman  give  lands  to  a  man  by  deed,  to  the  intent 
that  he  marry  her,  and  he  will  not,  when  thereunto  required,  but 
continues  to  hold  the  lands ;  this  is  such  a  fraud  on  the  man*s  part, 
that  the  law  will  not  allow  it  to  divest  the  woman's  right  of  poiraeS'- 
:sion,  though,  his  entry  being  lawful,  it  does  divest  the. actual 
possession,  and  thereby  becomes  a  deforcement. 

Deforcements  may  also  be  grounded  on  the.  disability  of  the 
party  deforced :  as,  if  an  infant  make  an  alienation  of  his  Jaoda, 
and  the  alienee  enter  and  keep  possession ;  now,  as  the  alienation 
is  voidable,  this  possession  as  against  the  infant  (or,  in  case  of  his 
decease,  as  against  his  heir)  is  after  avoidance  wrongful,  and 
therefore  a  deforcement.  The  same  hap^pens,  when  one  of  non- 
aane  memory  alienes  his  lands  or  tenements,  and  the  atienee  enters 
aid  holds  possession ;  this  also  may  be  a  deforcement. 

Another  species  of  deforcement  is,  where  two  persons  have  the 
same  title  to  land,  and  one  of  them  enters  and  keeps  possession 
against  the  other :  as,  where  the  ancestor  dies  seised  of  an  estate 
m  fee-simple,  which  descends  to  two  sisters  as  coparceners,  and 
one  of  them  enters  before  the  other,  and  will  not  suffer  her  sister 
to  enter  and  enjoy  her  moiety ;  this  is  also  a  deforcement. 

Deforcement  may  also  be  grounded  on  the  non-perfonaance  of  a 
covenant, real:  as,  if  a  man  seised  of  Jands  covenant  to  convey 
them  to  another,  and  neglect  or  refuse  so  to  do,  but  continues 
possession  against  him ;  Uiis  possesion,  being  wrongful,  is  a  de- 
forcement: whence,  in  levying  a  fine  of  lands,  the  persons  against 
.whom  the  fictitious  action  is  brought,  upon  a  supposed  breiu:h  of 
covenant,  is  called  the  de/orciani.  And,  lastly,  by  way  of 
asalogy^  keeping  a  man  by  any  means  out  of  a  freehold  office  is 
construed  to  be  a  deforcement;  thoug)i,  being  an  incorporeal 
hereditament,  the  deforciant  has  no  corporeal  possession.  So  that 
whatever  injury,  in.  withholding  the  possession  of  a  freehold,  is 
« act  included  finder  one  of  the  four  former  heads,  is  comprised 
under  this  of  deforcement. 
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The  several  speckf^  and  degrees  of  injiify  by  ouster  being  ibin 
defined,  the  next  eonsideration  is  the  remedy ;  which  is,  nniversally, 
the  resiiiiiiion  or  delivery  fffponesiian  to  the  right  owner,  and,||itt 
some  ctises,  damages  also  for  the  unjust  amotion.  The  methods 
whereby  these  remedies,  or  either  <^  them,  may  be  obtained  are 
farioos : —  • 

1.  The  first  is  the  extra-judicial  and  summary  one  of  etUrv  br 
the  legal  owner,  when  another  person,  who  hath  no  right,  hath 
prrriously  taken  possession  of  lands  (ind  tenements.  In  this  case 
the  party  entitled  may  make  a  formal,  but  peaceable  entry  thereon, 
declaring  that  thereby  he  takes  possession;  or  he  may  enter  on 
any  part  of  it  in  the  same  county,  declaring  it  to  be  in  the  name 
of  the  whole :  but  if  it  lie  in  different  counties,  he  musi  make  dif*^ 
^eni  entries.  Also,  if  there  be  iwo  disseisors,  the  par^  diflseised 
must  make  his  entry  on  both ;  or  if  one  disseisor  have  conveyed  the 
lands  with  livery  to  two  distinct  feoffees,  entiy  must  be  nrade  on 
both:  for  as  their  seisin  is  distinct,  so  also  must  be  the  act  which 
divests  that  seisin. 

If  the  claimalnt  be  deterred  from  entering  by  menaces  or  bodily 
fear^  he  may  make  ckUm,  as  near  to'  the  estate  as  he  can,  with 
the  like  forms  and  solemnities ;  which  claim  is  in  force  for  only 
a  year  and  a  day.  And  this  claim,  if  it  be  repeated  once  in  the 
space  of  every  year  and  day  (which  is  called  eoniinuai  elaim),  has 
the  same  effect  with,  and  in  all  respects  amounts  to,  a  legal 
entry. 

This  remedy  by  entry  takes  place  in  three  only  of  the  fire 
species  of  ouster,  vtz.  abatement,  intrusion,  and  disseisin:  for,  as 
in  these  the  original  entry  of  the  \vrong-doer  was  unlawftil,  they 
•may  therefore  be  remedied  by  the  mere  entry  of  htm  who  hath 
rights  ,Bttt  upon  a  discontinuance  or  defbrcement,  the  owner  of 
the  estate  cannot  enter,  but  is  driven  to  his  action :  for  herein  the 
original  entry  being  lawful,  and  thereby  an  apparent  right  of  pos- 
session being  gained,  the  law  will  not  suffer  that  right  to  be  over- 
thrown by  the  mere  act  or  entry  of  the  claimant.  Yet  a  man  may 
enter  on  his  tenant  by  sufferance :  for  such  tenant  hath  no  free- 
hold, but  only  a  bare  possession ;  which  may  be  dented,  Hke  a 
tenancy  at  will»  by  the  mere  entry  of  the  owner.  But  if  the 
owner  think  it  more  expedient  to  suppose  or  admit  such  tenant 
to  have  gained  a  tortuous  freehold,  he  is  then  remediable  by  writ 
of  entry. 

On  the  other  hand,  in  case  of  abatement,  intrusion,  or  dissemo, 
where  entries  are  generally  lawful,  this  right  of  entry  may  be  toiled, 
that  is,  taken  away  by  descent.  Descents,  which  tiwe  away  entries^ 
are  when  any  one,  seised  by  any  means  whatsoever  of  the  inherit- 
ance of  a  corporeal  hereditament,  dies,  whereby  the  sanse  descends 
to  his  heir :  in  this  case,  however  feeble  the  right  of  the  anoesfeor 
might  be^  the  entry  of  any  other  person  who  claims  title  to  the 
freehold  is  taken  away ;  and  he  cannot  recover  possession  against 
4he  heir  by  this  summary  method,  but  is  driven  to  his  action  to 
gain  a  legal  seisin  of  the  estate. 
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So  that  in  general  it  appean,  that  no  man  can  recover  posses- 
sioB  by  mere  entry  oq  lands  which  another  hath  by  descent.  Yet 
this  role  hath  some  exceptions,  wherein  those  reasons  cease  upon 
whidi  the  general  doctrine  is  grounded,  especially  if  the  claimaut 
vere  under  any  legal  disabilities  during  the  life  of  the  ancestor, 
either  of  infancy,  coverture,  imprisonment,  insanity,  or  being  out 
of  the  realm;  in  all  which  cases  there  is  no  neglect  or  iaciSsi  in 
the  claimant,  and  therefore  no  descent  will  bar  or  take  away  his 
entry.  And  this  title  of  taking  away  entries  bv  descent  is  still 
£utfaer  narrowed  by  the  82  Hen.  VIII.  c.  22.  which  enacts,  that 
if  any  person  disseise  or  turn  another  out  of  possession,  no  descent 
to  the  heir  of  the  disseisor  shall  take  away  the  entry  of  him 
that  haJh  a  right  to  the  land,  unless  the  disseisor  had  peace- 
able possession  five  Years  next  after  the  disseisin.  But  the  statute 
extends  not  to  any  feoffee  or  donee  of  the  disseisor,  mediate  or 
immediate.  On  the  other  hand,  it  is  enacted  by  the  Statute  of 
Limitations,  (21  Jac.  1.  c.  10.)  that  no  entry  shall  be  made  by  any 
man  upon  lands,  unless  within  twenty  years  after  his  right  shall 
accrue.  And  l^  the  4  &  5  Ann.  c.  10.  no  entry  shall  be  of  force 
to  satisfy  the  said  Statute  of  Limitations,  or  to  avoid  a  fine  levied 
of  lands,  unless  an  action  be  thereupon  commenced  within  one  year 
afier,  and  prosecuted  with  effect. 

2.  Thus  far  of  remedies,  where  the  tenant  or  occupier  of  the 
land  hath  gained  only  a  mere  poiittntm,  and  no  apparent  shadow 
of  right.  Next  follow  another  class,  which  are  in  use  where  the 
tide  of  the  tenant  or  occupier  is  advanced  one  step  nearer  to  per- 
fection, 90  that  he  hath  in  him  not  only  a  bare  possession,  wnich 
may  be  destroyed  by  a  bare  entry,  but  also  an  apparent  right  of 
possession,  which  cannot  be  removed  but  by  oitlerly  course  of 
law;  in  the  process  of  which  it  must  be  shewn,  that  although  he 
hath  at  present  possession,  and  therefore  hath  the  presumptive 
right,  yet  there  is  a  right  of  possession  superior  to  his,  residing  in 
him  who  brings  the  action. 

These  remedies  are  either  by  a  writ  of  entry  or  an  assize, 
which  are  actions  merely  pcseeuery;  serving  only  to  regain  that 
possession,  whereof  the  demandant  (that  is,  he  who  sues  for  the 
land)  or  his  ancestors  have  been  unjustly  deprived  by  the  tenant 
or  possessor  of  the  freehold,  or  those  uncler  whom  he  claims. 
They  decide  nothing  with  respect  to  the  right  of  property:  only 
restoring  the  demandant  to  that  state  or  situation  in  which  he  was 
(or  by  law  ought  to  have  been)  before  the  dispossession  committed* 
Bat  this  without  any  prejudice  to  the  right  of  ownership ;  for  if 
the  dispossessor  have  any  legal  claim,  he  may  afterwards  exert  it, 
notwithstanding  a  recovery  against  him  in  these  possessory  actions. 
Only  the  law  vnil  not  sutfer  him  to  be  his  own  judse,  and  either 
ttke  or  maintain  possession  of  the  lands,  until  he  bath  recovered 
them  by  legal  means ;  rather  presuming  the  right  to  have  accom- 
panied t^e  ancient  seisin,  than  16  reside  in  one  who  has  no  such 
cridence  in  hb  favour. 
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CHAPTER  XIIL 


0/  Ejectment. 


Having  considered  the  several  species  of  injury  by  dbposscssion 
or  ouster  oi  the  freehold,  Mre  now  come  to  that  of  dispossession 
of  chattels  real,  that  is,  by  amoving  the  possession  of  the  tenant 
from  an  estate  by  statute  merchant,  statute  staple,  recognizance 
in  the  nature  of  it,  or  elegit ^  or  from  an  estate  for  years. 

I.  Ouster,  or  amotion  of  possession /rom  estates  held  by  ttatute, 
recognizance,  or  elegit,  is  only  liable  to  happen  by  a  species  of 
disseisin,  or  turning  out  of  the  legal  proprietor  before  bis  estate 
is  determined,  by  raising  the  sum  for  which  it  is  given  him  in 
pledge.  And  for  such  ouster,  though  the  estate  be  merely  a 
chattel  interest,  the  owner  shall  have  the  same  remedy  as  for  an 
injury  to  a  freehold,  viz.  by  assize  of  novel  disseisin, 

II.  As  for  ouster,  or  amotion  of  possession  from  an  estate  for 
years ;  this  happens  only  by  a  like  kind  of  disseisin,  ejection,  or 
turning  out  of  the  tenant  from  the  occupation  of  the  land  during 
the  continuance  of  his  term.  For  this  injury  the  law  has  provided 
him  with  two  remedies,  according  to  the  circumstances  and  situa- 
tion of  the  wrong-doer :  the  writ  of  ejectione  ^rma,  which  lies 
against  any  one,  the  lessor,  reversioner,  remainder-man,  or  any 
stranger,  who  is  himself  tlie  wrong-doer,  and  has  committed  the 
injury  complained  of;  and  the  writ  of  quare  cjecit  infra  terminum, 
which  lies  not  against  the  wrong-doer  or  ejector  himself,  but  his 
feoffee,  or  other  person  claimiug  under  him.  These  w[e  mixed 
actions,  somewhat  between  real  and  personal ;  for  therein  are  two 
things  recovered,  as  well  restitution  of  the  term  of  years,  as 
damages  for  the  ouster  or  wrong. 

1 .  A  writ  of  ejectione  firnuB,  or  action  of  trespass  in  efectmtmi, 
lies  where  lands  or  tenements  are  let  for  a  term  oi  years,  and  after* 
wards  the  lessor,  reversioner,  remainder-man,  or  any  stranger, 
ejects  or  ousts  the  lessee  of  his  term.     In  this  case  he  shall  have 

'  his  writ  of  ejection,  to  call  the  defendant  to  answer  for  entering  on 
the  lands  so  demised  to  the  plaintiff*  for  a  term  that  is  not  yet  ex- 
pired, and  ejecting  him.  And  by  this  writ  the  plaintiff  shall  reco- 
ver back  his  term,  or  the  remainder  of  it,  with  damages. 

The  better  to  apprehend  whereby  this  end  is  effected,  we  must 
recollect  that  the  remedv  by  ejectment  is  in  its  original  an  action 

.'  brought  by  one  who  hath  a  lease  for  years,  to  repair  the  injury 
done  him  by  dispossession.  In  order,  therefore,  to  convert  it  into 
a  method  of  trying  titles  to  the  freehold,  it  is  first  necessary  that 
the  claimant  take  possession  of  the  lands  to  empower  him  to 
constitute  a  lease  for  years,  that  he  may  be  capable  of  receiving  this 
injury  of  dispossession.     When  therefore  a  person  who  hath  right  of 
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entry  into  laiida^  determines  to  acquire  that  poiseasion  which  is. 
wrongfully  withheld  by  the  present  tenant,  he  makes  (as  by  law 
he  may)  a  formal  entry  on  the  premises ;  and,  being  so  in  the 
pofsessioQ  of  the  soil,  he  there,  upon  the  land,  seals  aod  delivers 
a  lease  for  years  to  some  third  person,  or  lessee ;  and,  having  thus 
gifen  him  entry,  leaves  him  in  possession  of  the  premises.  This 
lessee  is  te  stay  upon  the  land,  till  the  prior  tenant,  or  he  who  had 
the  previous  possession,  enters  thereon  afresh,  and  ousts  him  ;  ^r 
till  some  other  person  (either  by  accident  or  by  agreement  before- 
hand) comes  upon  the  land,  and  turns  him  out  or  ejects  him.  For 
this  injury  the  lessee  is  entitled  to  his  action  of  ejectment  against 
the  tenant,  or  this  casual  ejector,  whichever  it  was  that  ousted  him, 
to  recover  back  his  term  and  damages.  But  where  this  action  is 
'  brought  against  such  a  casual  ejector  as  is  before  mentioned,  and 
not  against  the  very  tenant  in  possession,  the  court  will  not  suffer 
the  tenant  to  lose  his  possession  without  an  opportunity  to  defend 
it.  Wherefore  it  is  a  standing  rule,  that  no  plaintiff  shall  proceed 
in  ejectment  to  recover  lands  against  a  casual  ejector,  without 
notice  given  to  the  tenant  in  possession  (if  any  there  be),  and 
making  him  a  defendant  if  he  pleases.  And  in  order  to  maintain 
the  action,  the  plaintiff  must,  in  ease  of  any  defence,  make  out 
four  points  before  the  court;  viz.  title,  lease,  entty,  ^nd  ouster » 
First,  he  must  shew  a  good  title  in  his  lessor,  which  brings  the 
matter  of  right  entirely  before  the  court ;  then,  that  the  lessor, 
bdng  seised  or  possessed  by  virtue  of  such  titl^,  did  make  him  the 
lease  for  the  present  term ;  thirdly,  that  he,  the  lessee,  or  plaintiff, 
did  enter,  or  take  possession,  in  consequence  of  such  lease ;  and 
then,  lastl  V,  that  the  defendant  ousted  or  ejected  him.  Whereupon 
he  shall  have  judgment  to  recover  his  term  and  damages ;  and 
shall,  in  consequence,  have  a  writ  0/  possession,  which  the  sheriff 
is  to  execute  by  delivering  him  the  undisturbed  and  peaceable 
possession  of  his  term. 

This  was  the  regular  method  of  bringing  an  action  ofejectment, 
in  which  the  title  of  (he  lessor  comes  collaterally  and  incidentally 
hdbre  the  court,  in  order  to  shew  the  injury  done  to  the  lessee  by 
this  ouster.  This  method  must  still  be  continued  in  due  form  and 
strictness,  save  only  as  to  the  notice  to  the  tenant,  whenever  the 
possession  is  vacant,  or  there  is  no  actual  occupant  of  the  premises ; 
and  also  in  some  other  cases.  But  as  much  trouble  and  formality 
were  found  to  attend  the  actual  making  of  the  lease,  entry,  and 
ouster,  a  new  and  more  easy  method  of  trying  titles  by  writ  of 
^ectmeot  is  now  practised.  This  entirely  depends  upon  a  string 
of  legal  Mictions :  no  actual  lease  is  made,  no  actual  entry  by  the 
plaintiff,  no  actual  ouster  by  the  defendant ;  but  all  are  merely 
ideal,  for  the  sole  purpose  of  trying  the  title.  To  this  end, 
in  the  proceedings,  a  lease  for  a  term  of  years  is  stated  to  have 
been  made  by  him  who  claims  title  to  the  plaintiff  who  brings 
the  action,  as  by  T.B.  to  A.B. ;  which  plaintiff  ought  to  be  8ome 
real  person,  and  not  merely  an  ideal  fictitious  one  who  hath  no 
existence,  as  b  frequently,  though  unwarrantably,  practised ;  it  iu 


Digiti 


zed  by  Google 


56'  EjeetmenU  [book  i. 

riso  stated,  that  A.B.  the  lessee  entered,  aiid  that  the  defendant' 
CD.  who  is  called  the  easttal ejector,  ousted  him ;  for  which  ouster 
he  faring  thb  action.  As  soon  as  this  action  is  brought,  and  the 
complaint  fully  stated  in  the  dedaration,  CD.  the  casual  ejector, 
or  defendant,  sends  a  written  notice  to  the  tenant  in  possession  of 
the  lands,  as  E^F.  informing  him  of  the  action  brought  by  A.B. 
and  transmittinr  him  a  copy  of  the  declaration :  withai  assuring 
hitnthat  he,  CD.  the  defendant,  has  no  title  at  all  to  the  premises, 
and  shall  make  no  defence;  and  therefore  advising  the  tenant  to 
appear  in  court,  and  defend  his  own  title ;  otherwise  he,  the  casual 
ejector,  win  suffer  judgment  to  be  had  against  him,  and  thereby 
the  actual  tenant  E.F.  will  inevitably  be  turned  out  of  possession. 
On  receipt  of  diis  friendly  caution,  if  the  tenant  in  possession  do 
not  within  a  limited  time  apply  to  the  court  to  be  admitted  a  de- 
fendant in  the  ^tead  of  CD.  he  is  supposed  to  have  no  right  at 
all ;  and  upon  judgment  being  had  against  CD.  the  casual  ejec- 
tor, E.F.  the  real  tenant  will  be  turned  out  of  possession  by  the 
sheriff. 

But  if  the  tenant  in  possession  applies  to  be  made  a  defendant, 
it  is  allowed  him  upon  mis  condition ;  that  he  enter  into  a  rule  of 
court  to  confess,  at  the  trial  of  the  cause,  three  of  the  four  requi- 
sites for  the  maintenance  of  the  plaintiff's  action,  vh.  the  lease  of 
T.B.  the  lessor,  the  entty  of  A.B.  the  plaintiff,  and  his  ouster  by 
E.F.  himself,  now  made  the  defendant  instead  of  CD. :  which 
requisites  being  whollj  fictitious,  should  the  defendant  put  the 
plaintiff  to  prove  them,  he  must  of  course  be  nonsuited  for  want 
of  evidence ;  but  by  such  stipulated  confession  of  lease,  entry, 
and  ouster,  the  trial  will  now  stand  upon  the  merits  of  the  titU 
only.  This  done,  the  declaration  is  altered,  by  inserting  the 
name  of  E.F.  instead  of  CD.  and  the  cause  goes  down  to  trial 
under  the  name  of  A.B.  (the  plaintiff),  on  the  demise  of  T.B. 
(the  lessor),  against  E.F.  (the  new  defendant).  And  therein  the 
lessor  of  the  plaintiff  is  bound  to  make  out  a  clear  title,  other- 
wise his  fictitious  lessee  cannot  obtain  judgment  to  have  pos- 
session of  the  land  for  the  term  supposed  to  be  granted.  But  if 
the  lessor  make  out  his  title  in  a  satisfactory  manner,  then  judg- 
ment and  a  writ  of  possession  shall  go  for  A.B.  the  nominal 
plaintiff,  who  by  this  trial  has  proved  the  right  of  T.B.  his  sup- 
posed lessor. 

To  prevent  fraudulent  recoveries  of  the  possession,  by  coMu&non 
with  the  tenant  of  the  land,  all  tenants  are  obliged  by  the 
1 1  Geo.  II.  c.  ID.  on  pain  of  forfeiting  three  years'  rent,  to  gi've 
n5tice  to  their  landlords,  when  served  with  any  declaration  in 
ejectment:  and  any  landlord  may,  by  leave  of  the  court,  be  made 
a  co-defendant  to  the  action,  in  case  the  tenant  himself  appear  to 
it ;  or  if  he  make  default,  though  judgment  must  be  then  signed 
against  the  casual  ejector,  ^et  execution  shall  be  stayed,  in  c^ase 
the 'landlord  applies  to  be  made  a  defendant,  and  enters  into  the 
common  rule. 

But  if  the  new  defendants,  whether  landlord  or  tenant,  or  both. 
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after  eoteriDg  into  the  comt^on  rule,  f^  ta  appe^  at  th^  trial,  aa^ 
to  coniess  lease,  entry,  and  ouster,  the  plaiatiflf  A.B.  must  indeed 
be  there  Boasuitedi  for  want  of  proving  thos«  requisites;  hutjudg- 
nent  will  in  the  end  he  entered  against  the  casual  ejector^  CD. 
for  the  condkiow  on  wh^:h  E.  F.  or  his  landlord  was  admitted  a 
defendant*  in  hrokep>  and  therefore  the  plaintiff  is  put  again  in  the 
iMP^siUiiltion  a$  if  he  never  had  appeared  at  all  i  the  condequence 
ol"  which  wouM  have  heeQi  that  judgment  would  have  been  entered 
for  the  plaintiff,  and  the  sheriff*  b  j  virtue  of  a  writ  for  that  purpose^ 
wmdd  Vave  turned  out  £.  F.  and  delivered  possiession  to  A*  B. 
TV  same  process  therefore  as  would  have  been  had*  provided  np 
conditional  rule  had  been  ever  made>  must  now  be  pursued  as  soon 
•s  the  condition  is  broken. 

Where  an  ejectment  is  defended  mei^y  to  continue  the  possoi^- 
tion  of  the  premises^  and  no  defence  is  made  at  the  trial,  the  praoh 
tiee  is^  for  the  cfyer  of  the  court,  first,  to  call  the  defendant  to  coa^ 
less  lease,  entry^  and  ouater,  and  then  the  plaintiff^  as  in  other  cnam 
af  npnsuitSi  to  c<Mne  forth»  or  he  will  lose  his  writ  of  nUipriw* 

Thoi^  in  this  case  the  judgment  be  given  against  the  casui^l 
ejector,  yet  the  costs  are  taxed  as  in  other  cases ;  and  if  the  re^l 
defeiMlaiit  r«^i9e  to  pay  themi  the  court  will  grant  an  attachment 

In  tike  i^anneri  if  th^i^e  be.  a  verdict  for  ^e  defendant^  or  the 
VoniiBai  plaintiff  be  nonsuited  without  the  default  of  the  defen<i- 
aat^  the  defendant  must  tax  his  costs,  and  sue  out  a  writ  of  exe- 
cution against  the  nominal  plaintiff;  and  if,  upon  serving  thie 
lefsour  of  the  plaintiff  with  this  writ,  and  a  copy  of  the  rule  to  coi^- 
feat  lease,  entry,  and  ouster,  the  lessor  of  the  plaintiff  do  not  pay 
tk^  oo0t0>  the  court  will  grant  an  attachment  against  him. 

{a  ejectment,  the  unsuccessful  party  may  re-try  the  same  ques- 
tion as  often  as  he  pleases,  without  the  leave  of  the  court ;  for  by 
making  a  fresh  demise  to  another  nominal  character,  it  becomes 
the  action  of  a  new  plajntiff  upon  another  rightj  and  Uie  courts  of 
bm  cannot  any  farther  prevent  this  repetition  of  the  action,  than 
kj  ordering  the  proceedings  in  one  ejectinent  to  be  stayed  tiU  the 
eoitB  of  a.fonner  ejectmenti  though  brought  in  another  court,  be 
discharged. 

9«t  a  e^iurt  of  equity^  in  some'  instances,  where  then  have  been 
ieveral  trials  in  ejectment  for  the  same  premises,  and  the  title  was 
entirely  legal,  has  granted  a  perpetual  injunction. 

The  damages  recovered  in  these  actions,  though  formerly  their 
011^  intent,  are  now  usually  (since  the  title  has  been  considerefl 
•s  the  principal  question)  very  small  and  inadequate ;  amounting 
MWaenly  to  one  shilling,  or  some  other  trivial  sum.  In  order 
therefore  to  ooBgplete  the  remedy,  when  the  possession  has  bee|i 
lang  detained  £lom  him  that  had  the  right  to  it,  an  action  of  tres- 
fmiA  alfo  Ue«»  9^^er  a  recovery  in  ejectment,  to  recover  the  mesne 
Mefits  whioh  the  tenant  in  possessioii  has  wrongfullv  received^ 
which  action  n|i^  be  brought  in  the  name  of  either  the  nominal 
pteis^  in  the  ejectment,  or  his  lessor,  against  the  tenant  in  foi^ 
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session ;  whether  he  be  made  party  to  the  ejectment,  or  ^ffer 
judgment  to  go  by  de&ult.  In  thb  case  the  judgment  in  eject" 
ment  is  conclusive  evidence  against  the  defendant  for  all  profits 
•which  have  accrued  since  the  date  of  the  demise  stated  in  the 
•former  declaration  of  the  plaintiff :  but  if  the  plaintiff  sue  fox  any 
antecedent  profits,  the  defendant  may  make  a  new  defence ;  and 
he  may  also  plead  the  Statute  of  Limitations,  and  by  that  means 
protect  himself  firom  the  payment  of  ail  mesne  profits,  except  those 
•which  have  accrued  during  the  last  six  years. 

But  a  writ  of  ejectment  is  not  an  adequate  means  to  try  the 
title  of  all  estates ;  for  on  those  things  whereon  an  entry  cannot 
in  fact  be  made,  no  entry  shall  be  supposed  by  any  fiction  of  the 
parties.  Therefore  an  ejectment  will  not  lie  of  an  advowson, 
a  rent,  a  common,  or  other  incorporeal  hereditaments ;  except  for 
'tithes  in  the  hands  of  lay  appropriators,  by  the  express  purview 
of  the  32  Hen.  VIII.  c.7.  which  doctrine  hath  since  been  ex- 
tended by  analogy  to  tithes  in  the  hands  of  the  clergy ;  nor  will  it 
lie  in  such  cases  where  the  entry  of  him  that  hath  right  is  taken 
away  by  descent,  discontinuance^  twenty  yeiyrs  dispossession,  or 
otherwise. 

This  action  of  ejectment  is  however  rendered  a  very  ea^  and 
expeditious  remedy  to  landlords  whose  tenants  are  in  arrear ; 
for  by  the  4  Geo.  II.  c.  28.  it  is  enacted,  that  every  landlord, 
who  hath  by  his  lease  a  right  of  re-entry  in  case  of  nonpayment 
of  rent,  wheb  half  a  year*s  rent  b  due,  and  no  sufficient 
distress  is  to  be  had,  may  serve  a  declaration  in  ejectment 
on  his  tenant,  or  fix  the  same  on  some  notorious  part  of  the 
premises,  which  shall  be  valid  without  any  formal  re-entry  or 
previous  demand  of  rent.  And  a  recovery  in  such  ejectment  shall 
be  final  and  conclusive,  both  in  law  and  equity,  unless  the  rent 
and  all  costs  be  paid  or  tendered  within  six  calendar  months  after- 
wards. 

Ejectment  must  be  brought  for  a  thing  that  is  certain ;  as  of 
the  manor  of  A,  and  so  many  messuages,  cottages,  acres  of  arable 
land,  meadow,  &c.  with  the  appurtenances  in  the  parish  oi^  &c. 
For  the  natnre  of  the  land  must  be  set  forth,  and  be  distinguished » 
how  much  of  one  sort,  and  how  much  of  another.  If  a  persoa 
bring  ejectment  of  an  acre  of  land  in  two  parishes,  and  the  whole 
is  In  one,  he  shall  recover ;  so  where  an  ejectment  is  of  an  acre  of 
land  in  A,  and  part  of  it  lies  in  B,  he  may  recover  for  siich  part  as 
lies  in  A.  And  if  a  man  have  title  to  a  fourth  part  only,  and  he 
brine  his  action  for  the  whole,  he  sbc^L  recover  his  fourth  part  of 
the  lands. 

In  ejectment  for  nonpayment  of  rent,  proceedings  have  been 
orderMl  to  be  stayed  on  payment  of  the  rent  and  costs,  and  a 
new  lease  to  be  made  at  the  defendant's  charge.  In  cases  between 
landlord  and  tenant,  when  half  a  year's  rent  is  due  from  any 
tenant,  the  landlord  may,  without  formal  demand  or  re-entry,  serve 
a  declardction  in  ejectment  against  the  tenant,  or  affix  it  on  the 
door  of  the  demised  premises,  &c. ;  and,  proving  the  rent  due. 
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and  no  Bufficicnt  distress,  shall  have  judgmeift  to  recover  the 
lands ;  bat,  upon  Ihe  tenant^s  paying  his  rent  in  arrears  with  the> 
costs,  the  proceedings  in  ejectment  to  cease  :  and  the  tenant  may 
file  a  bill  in  eqnity  to  be  relieved  in  six  months,  &c.  and  thereon 
shall  hold  the  premises  according  to  the  lease,  wHhottt  a  new 
ooe« 


CHAPTER  XIV  • 


0/  Tre$pas9* 


Trespass,  in  its  largest  and  most  extensive  sense,  signifies  any 
transgression  or  offence  against  the  law  of  nature,  of  society,  or  of 
the  country  in  which  we  Uve ;  whether  it  relate  to  a  man*s  person 
or  hb  'property.  Therefore,  beating  another  is  a  trespass ;  for 
which  an  action  of  trespass  vt  et  armis  in  assault  and  battery  will 
lie;  taking  or  detaining  a  man*s goods  are  respectively  trespasses, 
for  which  an  action  of  trespass  rt  tt  armh,  or  on  the  case  in  tro- 
ver and  conversion,  is  given  by  the  law :  so  also  non-performance 
of  premises  or  undertakings  is  a  trespass,  upon  which  an  action  of 
trespass  on  the  case  in  assumpsit  is  grounded :  and,  in  general, 
any  misfeasance,  or  act  of  one  mim^  whereby  another  is  injuriously 
treated  or  damnified,  is  a  transgression  or  trespass  in  its  largest 
sense,  for  which  an  action  of  trespass  vi  et  armis  will  lie ;  but  if 
the  injury  be  only  consequential,  a  special  action  of  trespass  on 
the  case  may  be  brought. 

The  distinctions  between  actions  of  trespass  rt  et  armis  for  an 
inunediate  injury,  and  actions  of  trespass  on  the  case  for  a.  con- 
sequential damage,  are  frequently  very  delicate.  , 

In  a  case  where  w  aption  of  trespass  vi  et  armis  was  brought 
against  the  defendant  for  throwing  a  lighted  squib  in  a  public 
market,  which  fell  upon  a  stall,  the  owner  of  which,  to  defend 
himself  and  his  goods,  took  it  up,  and  threw  it  to  aiH>ther  part  of 
the  market,  where  it  struck  the  plaintiff,  and  put  out  his  eye  ;  the 
question  was  much  discussed,  whether  the  person  iiyured  ought 
to  have  brought  an  action  of  trespass  vi  et  armis^  or  au  action 
upon  the  case ;  and  one  of  the  four  judges  strenuously  contended 
that  it  ought  to  have  been  an  aqtion  upon  the  case.  But  the 
question  was  more  properly  this,  viz.  Whether  an  action  of  tres- 
pass rt  et  armis  lay  against  the  original  or  the  intermediate 
thrower ;  or  whether  the  act  of  the  seeond  thrower  was  involun- 
tary (which  seems  to  have  been  the  opinion  of  the  jury),^  or  wilful 
and  mischievous ;  and  if  so,  whether  he  alone  ought  to  have  beev 
answerable  (ox  the  consequences  ? 
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In  the  case  of  Leame  v.  Bray,  it  was  decid^«  that  if  one  nmn 
drive  a  carriage,  being  on  the  wrong  side  of  the  road,  against  ano- 
ther carriage,  though  unint^ntionfdly,  the  actiop  ongfat  to  b^  tres- 
pass ti  €t  armis ;  and  the  court  declared  generally,  that  if  the 
i»|urious  aot  be  the  immediate  result  ^ftte  force  originally  applied 
by  the  defendant,  and  the  plaintiff  be  ii\jured  by  it,  it  is  the  sub- 
ject of  an  action  of  trespass  vi  et  armi$t  by  all  the  ^ases  bpth  an^ 
pient  and  modem. 

Every  unwarrantable  ei^try  oi^  another  man's  land,  by  breaking 
his  close,  is  a  trespass.  For  every  man*s  land  is,  in  the  eye  of  the 
law,  inclosed  and  set  apart  from  his  neighbour's ;  and  that  either 
by  a  visible  and  material  fence,  as  one  ^eld  is  divided  from  anor 
ther  by  a  hedge ;  or  by  an  ideai  invisible  boundary,  existing  only 
in  the  contemplation  of  law,  as  when  one  man's  land  adjoins  to 
another's  in  the  same  field.  And  every  such  entry  or  breach  of  a 
man's  clos^  carries  necessarily  along  with  it  some  damage  of 
other. 

One  must  have  a  property  (either  absolute  or  tempoirar^)  in  thv 
soil,  and  actual  possession  by  entry,  to  be  able  to  maintain  an 
action  of  trespass ;  or,  at  least,  it  is  requisite  that  the  party  have 
a  lease  and  possession  of  the  vesture  and  herbage  of  t^e  land. 
Thus,  if  a  meadow  be  divided  annually  among  the  parishioners  by 
lot,  then,  after  each  person^s  several  portion  is  allotted,  they  may 
be  respectively  capable  of  maintaining  an  action  for  the  breach  of 
their  several  closes ;  for  they  have  a4  exclusive  interest  and  Aree- 
liokl  therein  for  the  time. 

But,  befbre  entry  and  actual  possession,  one  cannot  maintain 
an  action  of  trespass,  though  he  have  the  freehold  in  law.  Aii4 
therefore  an  heir  befbre  entry  cannot  have  this  action  against  an 
abator  (  though  a  disseisee  miffht  have  it  against  the  disseisor,  foh 
the  injury  done  by  the  dijjseisin  itself,  at  which  time  the  plain- 
tiff was  seised  of  the  land ;  but  he  cannot  have  it  for  any  act  done 
after  the  disseisin,  until  he  hath  gained  possession  by  re-entry^ 
and  then  he  may  well  maintain  it  for  the  iptermediate  damage 
done. 

By  the  6  Ann.  c.  16.  if  a  guardian  or  trustee  for  any  infant, 
a  husband  seised  jtirf  uxorh^  or  a  person  haviuj?  any  estate  or  in- 
terest determinable  upon  a  life  or  lives,  shall^  after  the  determina-. 
tiou  of  their  respective  interests,  hold  over  and  continue  in  posses- 
sion of  the  lands  or  tenements,  without  the  consent  of  the  person 
entitled  thereto,  they  are  adjudged  to  be  trespassers ;  and  any  re^ 
▼ersioner  pr  remidnder-man,  expectant  on  any  life-estate,  may 
once  in  every  year,  by  motion  to  the  Court  of  Chancery,  procure 
the  cettuy  ipn  tie  to  be  produced  by  the  tenant  of  the  land,  or  may 
enter  thereon  in  case  of  his  refusal  or  wiifid  neglect. 

And  by  the  4  Geo.  II.  c.  28.  and  1 1  Geo.  II.  c.  19.  in  case^ 
after  the  determination  of  any  term  of  life,  lives,  or  years,  any 
person  shall  wilfully  hold  over  the  same,  the  lessor  or  reversioner 
18  entitled  to  recover  by  action  of  debt,  either  at  the  rate  of  double 
ffae  annua!  value  of  the  premises,  in  qase  he  himself  hath  de-: 
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masded  and  given  notice  in  writing  to  the  tenant,  to  deliver  the 
possession ;  or  else  double  the  usual  rent,  in  case  the  notice  of 
quitting  proceeds  from  the  tenant  himself,  having  polnrer  to  de- 
tennine  his  lease,  and  be  afterwards  neglect  to  carry  that  notice 
into  execution. 

A  man  is  answerable  for  not  only  his  own  trespass,  but  that  of 
his  cattle  also ;  for  if,  by  his  negligent  keeping,  they  stray  upon 
the  land  of  another,  and  they  there  tread  down  his  neighbour's 
herbage,  and  spoil  his  corn  or  nis  trees,  this  is  a  trespass  for  which 
the  owner  must  answer  in  damages.  And  the  law  gives  ^st  party 
injared  a  double  remedy  in  this  case ;  by  permitting  him  to  diidrain 
the  cattle  thus  dmnagt  fedsant  or  doing  damage,  till  th^  owner 
diall  maHe  him  satisfaction ;  Or  else  by  leaviqg  hhn  to  ^  com- 
mon remedy  by  action. 

In  some  cases  trespass  is  justifiable :  as  if  a  man  come  on  Smo- 
ther's land  or  house  to  demand  or  pay  money,  there  payable  i  or 
to  execute,  in  a  legal  manner,  the  process  of'^the  law. 

Also  a  man  may  justify  entering  into  an  inn  or  public  house, 
without  the  leave  of  the  owner  first  specially  asked ;  because  when 
a  nan  professes  the  keeping  sncb  inn  or  public  house,  he  thereby 
gives  a  general  licence  to  any  person  to  enter  his  doors,  A  land- 
lord may  justify  entering  to  distrain  for  rent ;  a  commoner,  to 
attend  his  cattle  commoning  on  anotfaer*s  land ;  and  a  reversioner,, 
to  see  if  any  waste  be  committed  on  the  estate. 

Also  it  hath  been  said,  that  by  the  common  law  and  cuistom  bf 
^gland,  the  poor  are  allo^^  to  enter  and  glean  upon  another's, 
ground  after  the  harvest,  without  being  guilty  of  trespass.  But 
two  actions  of  trespass  have  been  brought  in  the  Common  Pleas 
against  gleaners,  with  an  intent  to  try  the  general  questioto,  whe- 
^er  such  a  right  existed :  in  the  first,  the  aefendant  pleaded  that 
he,  being  a  poor,  necessitous,  and  indigent  person,  entered  the 
plaintiff's  dose  to  glean ;  in  the  second,  the  defendant's  plea  was 
as  before^  with  the  addition  that  he  wias  an  inhabitant  legally  set- 
tled within  the  parish :  to  the  plea  in  each  case  there  was  a  gene- 
ral demurrer^  Mr.  J.  Gould  delivered  a  learned  judgment  in  mvour 
of  gleaning;  bnt  the  other  three  judges  were  clearly  of  opinion, 
that  this  claim  had  no  foundation  ip  law ;  that  the  only  authority 
to  sopport  it  vraa  an  extra-judicial  dictum  of  Lord  Hde ;  that  it 
was  a  practice  incompatible  with  the  exclusive  enjoyment  of  pro- 
perty, and  was  productive  of  vagrancy,  and  many  misdiievous 
consequences. 

In  like  manner  the  commmi  law  warranto  the  hunting  of 
rairenous  beasts  of  prey,  as  badgets  and  foxes,  in  another  man's 
farad :  and  it  has  been  determined,  that  it  is  lawful  to  follow  a 
fox  with  horses  and  hounds  over  another's  grounds,  provided  no 
Bipre  damage  is  done  than  is  necessary  for  Uie  d^tniction  of  the 
aaimal. 

But  in  cases  where  a  man  misdemeans  himself,  or  makes  an  ill 
ise  of  the  authority  with  which  the  law  entrusts  htm,  he  shall  be 
tcoMmted  a  trespasser  -at  is^itio":  as  if  one  coiadt  into  a  tavern^ 
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and  will  not  go  out  in  a  reasonable  time,  but  tarries  there  all  pight, 
contrary  to  Uie  inclfnations  of  the  owner ;  this  wrongful  act  e^all 
affect  and  have  relation  back  even  to  his  first  entry,  and  make  the 
whole  a  trespass. 

But  a  mere  nonfeasance,  as  not  paying  for  the  wine  he  calls 
for,  will  not  make  him  a  trespasser ;  for  this  b  only  a  breach  of 
contract,  for  which  the  tavemer  shall  have  an  action  of  debt  or  ai- 
fumpnt  against  him. 

So  if  a  landlord  distrained  for  rent,  and  wilfully  killed  the  dis- 
tress, this  by  the  common  law  made  him  a  trespasser  ab  initio: 
and  sp  indeed  would  any  other  irregularity  have  done,  till  the 
11  Geo.  11.  c.  19.  which  enacts,  that  no  subsequent  irregularity 
of  the  landlord  shall  make  his  first  entry  a  trespass ;  but  the  party 
injured  shall  have  a  special  action  of  trespass,  or  on  the  case, 
for.  th^  real  specific  injury  sustained,  unless  tender  of  amends 
hath  been  (nade.  But  still  if  a  reversioner,  who  enters  on  pretence 
of  seeing  waste,  break  the  house,  or  stay  there  all  night;  or 
if  the  commoner,  who  comes  to  tend  hb  cattle,  cut  down  a  tree ; 
in  these  and  similar  cases,  the  law  judges  that  he  entered  for  • 
this  unlawful  purpose,  and  therefore,  as  the  act  which  demon- 
strates such  his  purpose  is  a  trespass,  he  ^hall  be  deemed  a  tres- . 
passer  ab  initio. 

So  also,  in  the  case  of  hunting  the  fox  or  the  badger,  a  man  can- 
not justify  breaking  the  soil,  and  digging  him  out  of  the  earth :  for 
though  the  law  warrants  the  hunting  of  such  i^oxiou?  animals  for 
the  public  good,  yet  it  is  held  that  such  things  must  be  done  in* 
an,  ordinary  and  usual  manner ;  therefore,  as  there  is  an  ordinary 
course  to  kill  them,  viz.  by  hunting,  the  court  held  that  the  digging 
for  them  was  unlawful. 

In  order  to  prevent  trifling  and  vexatious  actions  of  trespass, 
as  well  as  other  personal  actions,  it  is  enacted  by  the  ^'d  J^liz, 
C.6.  and  22<&  23  Car.  II.  c.9.  §  136.  that  where  the  jiinr  who 
try  an  action  of  trespass  give  less  damages  than,  forty  sliiUings, 
the  plaintiff  shall  be  allowed  no  more  costs  than  damages; 
unless  the  judge  shall  certify  under  his  hand,  that  the  freehold 
or  title  of  the  land  came  chiefly  in  question.  But  this  rule  uow 
admits  of  two  exceptions  more,  which  have  been  made  by 
subsequent  statutes.  One  is  by  the  8  &  9  W.  III.  c.  II.  which 
enacts,  that  in  all  actions  of  trespass,  wherein  it  shall  appear 
that  the  trespass  was  wilful  and  malicious,  and  it  be  so  cer- 
tified by  the  judge,  the  plaintiff  shall  recover  full  costs.  The, 
ot^er  exception  is  by  the  4  <&  5  W.  &  M.  c.23.  which  gives  full 
costs  against  any  inferior  tradesman,  apprentice,  or  other  dis^ 
solute  person,  who  is  convicted  of  a  trespass  ip  hawking,  hunt- 
ing, fishing,  or  fowling,  upon  another^s  land.  Upon  this  statute  1( 
has  been  adjudged,  that  if  a  person^  be  an  inferior  tradesman,  as 
a  clothier  for  instance,  it  matters  not  what  qualification  he  may 
have  in  point  of  estate;  but  if  he  is  guilty  of  such  trespass,  he 
shall  be  liable  to  pay  full  costs.  The  persons  described  in  the 
4  df  5  W.  &  M.  q.  23.  are  subject  to  pay  full  co5ts,  though  the. 
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damages  are  under  40«.  without  any  certificate  from  the  judge,  or 
previous  notice  of  the  party.  The  words  inferior  tradesman  are 
so  vague,  that  the  court  of  Common  Pleas  were  divided  in  opinion, 
whether  a  person  who  was  a  surgeon  and  apothecary  came  under 
that  description. 

It  has  been  decided,  that  a  gentleman's  huntsman  is  not  a 
dissolute  person  under  this  act.  And  where  the  plaintiff  states 
tiie  defendant  in  his  declaration  to  be  a  dissolute  person  or  other 
person  mentioned  in  the  act,  if  he  should  not  prove  him  so  at  the 
trial,  8ti|l  he  may  recover  a  verdict  as  in  a  common  action  of 
trespass. 


CHAPTER  XV. 


Of  NmMonceM, 

AAr  B  now  come  to  the  subject  of  Nuisances.  A  nuisance  sig- 
<  aifiesany  thing  that  worketh  hurt,  inconvenience*  or  damage.  Nui- 
aancet  ar^  of  .two  kinds;  public  or  common,  which  affect. the 
public^  and  are  an  annoyance  to  all  the  king's  subjects ;  and  private, 
iHiich  may  be  defined,  any  thing  done  to  the  hurt  or  annoyance  of 
,  the  lands,  tenements,  or  hereditaments  of  another. 

With  regard  to  such  nuisances  as  are  of  a  public  nature,  and 
.therefore  indictable,  they  will  fall  under  another  division  of  our 
woriE.  At  present  we  shall  consider  the  latter  description  of 
noisances. 

If  a  man  build  a  house  so  near  to  mine,  that  his  roof  overhangs 
my  roof,  and  Uirows  the  water  off  his  roof  upon  mine ;  this  is  a 
nuisance^  for  which  an  action  will  lie.  Likewise  to  erect  a  house 
or  other  building  so  near  to  mine,  that  it  obstructs  my  ancient 
lights  and  windows,  is  a  nuisance.  But  in  this  latter  case  it  is 
necessary  that  the  windows  be  ancient,  that  is,  have  subsisted  there 
a  kmg  time  without  interruption ;  otherwise  there  is  no  injury  done. 
For  he  hath  as  much  right  to  build  a  new  edifice  upon  his  ground, 
a«  I  have  upon  mine;  since  every  man  may  erect  \ihat  he  pleases 
upon  the  upright  pr  perpendicular  of  hb  own  soil,  so  as  not  to 
prejudice  what  has  long  been  enjoyed  by  another ;  and  it  was  my 
folfy  to  build  so  near  another*s  ground. 

Also,  if  a  person  keq>  his  hogs,  or  other  nobome  animals,  so  near 
the  house  of  another,  that  the  stench  of  them  inconmiodes  him,  and 
makes  the  air  unwholesome ;  thb  is  an  mjurious  nubance,  as  it 
tqMi*  to  deprive  him  of  the  use  and  ];^nefit  of  hb  house. 

A  like  injury  b,  if  one*s  neighbour  set  up  and  exercbe  any 
ofilnsive  trade,  as  a. tanner's,  a  tallow-chandler's,  or  the  like ;  for 
though  tbese  are  lawful  and  necessary  trades,  yet  they  should  be 
exercised  in  reipote  places ;  thb  therefore  b  an  actionable  nui- 
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iULDce.  '  So  that  die  auisaaces  which  affisct  a  man's  dwelUng  ma^  fate 
reduced  to  these  three :  1«  Overhanguig  it ;  2.  Stopping  ancient 
lights  I  aad^  3.  Corrupting  the  air  With  noisome  smells. 

So  also  it  wiU  be  a  nuisan^  if  lifie  be  made  uncomfortable  by  the 
apprehension  of  danger ;  it  has  therefore  been  held  to  be  a  nuisance, 
a  mi94e9ieai»#r>  to  keep  great  quantities  of  gunpowder  near 
dweUiK-houses* 

But  depriving  one  of  a  tne^e  matter  of  pleasure,  as  of  a  fiiie 
pio^pect,  by  Imildinp^  a  waU,  or  the  like;  this^  as  it  abridges 
nothaig  really  convenient  or  necessary,  is  no  injury  to  the  sufrerer^ 
and  is  therefore  not  an  actionable  nuisance. 

As  to  nuisance  to  one*s  lands :  if  one  erect  a  smelting-house  for 
lead  so  near  the  land  of  another,  that  the  vapour  and  smoke  kills 
his  com  and  grass,  and  damages  his  cattle  therein,  this  is  held  to 
be  a  nuisance.  And  by  consequence  it  follows,  that  if  one  do  any 
other  act,  in  itself  lawful,  which  yet  being  done  in  that  place 
necessarily  tends  to  the  damage  of  another*s  property^  it  is  a  nui- 
sance :  for  it  b  incumbent  on  him  to  find  some  other  place  to  do 
that  act  where  it  will  be  less  offensive.  So  also,  if  my  neighbour 
ought  to  pcQiQX  a  ditch,  and  dp  not,  whereby  my  land  is  overflowed, 
this  is  an  actionable  nuisance. 

It  is  a  nuisance  to  stop  or  divert  water  that  uses  to  run  Co 
another's  meadow  or  mill ;  to  corrupt  or  poison  a  watercourse, 
by  erecting  a  dye-house  or  a  lime-pit,  for  the  use  of  trade,  in  the 
npper  part  of  the  stream ;  or,  in  short,  to  do  any  act  therein,  that 
in  its  consequences  must  necessary  tend  to  the  prejudice  of  one*8 
neighbour.  ' 

Also,  if  I  have  a  way  annexed  to  my  estate  across  another*s  land, 
and  he  obstructs  me  in  the  use  of  it,  either  by  totally  stopping  it, 
or  putting  logs  across  it,  or  ploughing  over  it,  it  b  a  nuisance :  for, 
in  the  first  case,  1  cannot  enioy  my  right  at  all ;  and  in  the  latter, 
I  cannot  eiyoy  it  so  commodiously  as  I  ought.  ^ 

Also,  if  I  am  entitled  to  hold  a  fair  or  market,  and  another 
person  sets  up  a  fair  or  market  so  near  mine,  that  he  does  me  a 
prejudice,  it  is  a  nuisance  to  the  freehold  which  I  have  in  my 
market  or  fair.  But,  in  order  to  make  this  out  to  be  a  nuisance, 
it  b  necessary,  1 .  That  my  market  or  fair  be  the  dder,  otherwise 
the  nuisance  lies  at  my  own  door.  2.  That  the  market  be  erected 
within  the  third  part  of  twenty  miles  from  mine ;  so  that  if  the 
new  market  be  not  within  seven  miles  of  the  old  one,  it  is  no  nui  < 
sance :  for  it  b  held  reasonable  that  every  man  should  have  a  mar-' 
ket  within  o^e  third  of  a  day's  journey  Irom  his  own  home ;  that, 
^e  day  being  divided  into  three  parts,  he  may  spend  one  part  in 
going,  another  in  returning,  and  a  third  in  transacting  his  neces- 
sary business  there. 

If  such  market  ctr  fair  be  on  the  same  day  with  mine,  it  is  primd 
fade  a  nuisance  to  mine,  cmd  there  needs  no  proof  of  it,  but  the 
law  will  intend  it  to  be  so :  but  if  it  be  on  any  otiier  day,  it  tMy  be 
a  nuisance ;  though  whether  it  if  so  or  not,  cannot  be  intended  c^ 
presumed,  but  I  must  make  proof  of  it  to  the  jury. 
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If  a  ferry  be  Erected  on  a  river  so  near  another  ancient  ferry  as 
to  draw  away  its  custom*  it  is  a  nuisance  to  the  owner  of  the  old 
one.  For  where  there  is  a  ferry  by  prescription,  the  owner  is 
bound  to  keep  it  always  in  repair  aud  readiness ;  it  would  be 
therefore  extremely  hard,  if  a  new  ferW  were  suffered  to  share  his 
profits,  which  does  not  also  share  his  burden. 

We  are  next  to  consider  the  remedies  the  law  has  provided 
against  nuisances.  And  first,  no  action  will  lie  for  a  public  or 
common  noisancci  but  an  indictment  only ;  and  no  person,  natural 
or  corporate,  can  have  an  action  for  a  public  nuisance,  or  punislr 
it.  Yet  this  rule  admits  of  one  exception  ;  where  a  private  person 
suffers  some  extraordinary  damage,  beyond  the  rest  of  the  king's 
sabjeots,  by  a  public  nuisance;  in  which  case  he  shall  have  a 
private  satisfaction  by  action.  As  if,  by  means  of  a  ditch  dug 
acroA  a  pablic  way,  which  is  a  common  nuisance,  a  man  or  his 
horse  Suffer  any  injury  by  falling  therein ;  there,  for  this  particular 
damage,  which  is  not  common  to  others^  the  party  shall  have  hiv 
action.  '  . 

Also,  if  a  man  havey  of  his  own  accord,  abated  ot  removed  a 
Doisance,  he  is  entitled  to  no  action.  For  he  had  choice  of  tWo 
remedies ;  either  without  suit;  by  abating  it  himself  by  his  own 
ad,  or  by  suit,  in  which  he  may  both  recover  damages,  and 
remove  it  by  the  aid  of  the  law ;  but  having  made  his  election  of 
one  remedy,  he  is  totally  precluded  from  the  other.    . 

The  remedy  by  suit  is  principally  by  an  action  on  the  ca^  for 
damages:  in  which  the  party  injured  shall  only  recover  a  satis- 
faction for  the  injury  sustained,  but  cannot  thereby  remove  the 
nuisanfce.  fint  every  continuance  of  a  nuisance  is  held  to  be  a  fresh 
one ;  and  therefore  a  fresh  action  will  lie. 

By  1  d:  2  Geo.  lY.  c.  41.  which  recites,  that  great  inconvenience 
has  arisen  from  the  improper  construction  as  well  as  negligent  use 
of  furnaces  employed  in  the  working  of  engines  by  steam,  and 
whereas  by  law  every  such  nuisance,  being  of  a  pnblic  nature,  is 
abateable  as  such  by  indictment,  but  the  expence  attending  the 
prosecution  has  deterred  parties  suffering  thereby  from  seeking 
the  remedy  given  by  law,  it  is  enacted,  that  it  shall  and  may  be 
lawful  for  the  court,  in  case  of  conviction  on  any  such  indictment, 
to  award  such  costs  as  shall  be  deemed  proper  and  reasonable  to 
the  prosecutor,'  to  be  paid  by  the  party  convicted.     §  1. 

And  if  it  shall  appear  that  the  grievance  may  be  remedied  by 
altering  the  construction  of  the  furnace,  it  shall  be  lawful  to  the 
court,  without  the  consent  of  the  prosecutor,  to  make  such  order 
as  shall  be  thought  expedient  for  preventing  the  nubance  in 
fotttre,  before  passing  final  sentence  upon  the  defendant  or 
defendants  so  convicted.     §  2. 

These  provisions  not  to  extend  to  any  furnaces  of  steam  engines 
erected  solely  for  the  purpose  of  working  mines,  or  employed 
solely  in  the  smelting  of  ores  and  minerals,  or  in  the  manufacturing 
of  the  produce  of  such  ores  or  minerals  on  or  immediately  ad« 
joiniag  the  premises  where  they  are  raised.    §  d» 
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of'estoyers,  if  he  choose  so  to  consider  it;  for  whidi  be  has  his 
rem^y  to  recover  possession  i^id  damages  by  assise,  if  entitled  to 
a  freehold  in  such  common ;  but  if  he  have  only  a  chattel  interest, 
then  he  can  only  recover  dafinages  by  an  action  on  the  case  for  this 
waste  and  dest|?uction  of  the  woods  out  of  which  his  estovers  were 
to  issue. 

But  the  most  usual  and  important  interest  that  is  hiut  by  this 
commission  of  waste  is  that  of  hjm  who  hath  the  remainder  or 
reversion  of  the  inheritance  after  a  particiUar  estate  for  Kfe  or 
years  in  being.  Here,  if  the  particular  tenant  (be.  it  the  tenant  in 
dower  or  courtesy,  who  was  answerable  for  waste  at  the  com« 
mon  law,  or  the  lessee  for  life  or  years,  who  was  first  made  liable 
by  the  Statutes  of  Maflbjridge  and  of  Gloucester)  commit  or  suffer 
any  Waste,  it  19  a  manifest  injury  to  him  that  has  the  inheritance^ 
as  it  tends  to  mangle  and  dismember  it  of  its  most  desirably  inci« 
dents  and  ornaments,  among  which  timber  and  houses  may  justly 
be  reckoned  the  principal.  To  him  therefore  in  remainder  ok 
reverMon,  to  whom  the  mheritance  appertains  in  expectancy,  th^ 
law  hath  given  an  adequate  reined v :  but  he  who*  haih  thb  re- 
mainder for  life  only  is  not  entitled  to  sue  for  waste,  since  his 
interest  may  never  perhaps  come  into  possession,  and  then  he  hatl| 
suffered  no  injury. 

Yet  a  parson,  vtcar,  archdeacon,  preb^idary,  and  the  like,  whp 
are  seised  in  right  of-their^hoffchesof  any  remainder  or  reversion, 
may  have  an  action  of  waste ;  for  they,  in  many  cases,  have,  for 
the  benefit  of  the  church  and  of  the  successor,  a  fe^-siaiple 
qualified. 

'  No  person  is  entitled  to  an  action  ^f  waste  against  a  tenant  fqc 
life,  but  he  who  has  the  immediate  estate  of  inheritance  in  remain- 
der i>r  reversion,  expectant  upon  the  estate  for  life.  If  between 
the  estate  of  the  tenant  for  life  who  commits  waste,  and  the  sub- 
sequent estate  of  inheritance,  there  be  interposed  an  estate  of  free- 
hold to  any  person  in  eiire,  then,  during  the  contaiuauce  of  such 
interposed  estate,  the  action  of  waste  is  suspended;  and  if  the 
first  tenant  for  life  die  during  the  continuance  of  such  interposed 
estate,  the  action  is  gone  for  ever. 

The  redress  for  the  injury  of  waste  is  of  two  kinds ;  preventive, 
and  corrective :  the  former  of  which  is  by  writ  of  estrepementi  the 
latter  by  that  of  waste. 

But,  besides  this  preventive  redress  at  common  law,  the-  Court 
of  Chancery,  upon  bill  exhibited  therein,  complaining  of  waste 
and  destruction,  will  grant  an  injunction  in  order  to  stay  waste, 
until  the  defendant  shall  have  put  in  his  answer,  and  the  court  shall 
thereupon  make  further  order ;  which  is  now  become  the  most  usual 
Vay  of  preventing  waste. 

A  writ  of  wtule  is  an  action  partly  founded  upon  the  com- 
mon law,  and  partly  upon  the  Statute  of  Gloucester ;  and  may  be 
brought  by  him  who  bath  the  immediate  estate  of  inheritance  in 
reversion  or  remainder,  against  the  tenant  for  life,  tenant  in 
doWer,  tenant  by  the  courtesy,  or  tenant  for  years.    This  action  is 
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also  maiolaioable  in  parsuance  of  West.  2.  by  one  tenant  in 
oomBon  of  the  inheritance  against  another,  who  makes  waste  in 
the  estate  only  in  common.  The  equity  of  which  statute  ex- 
teods  to  joint  tenants,  but  not  to  coparceners ;  because,  by  the  old 
lur,  coparcenera  might  make  partition,  whenever  either  of  them 
thought  proper,  and  thereby  prevent  future  waste ;  but^tenants  in 
oommon  and  joint  tenants  could  not ;  and  therefore  the  statute  gave 
them  this  remedy,  compelling  the  defendant  either  to  make  parti- 
tion, tfnd  take  the  place  wasted  to  his  own  share,  or  to  give  secu- 
rity not^  commit  any  farther  waste.  But  these  tenants  in  common 
•iBd  joint  tenants  are  not  liable  to  th^  penalties  of  the  Statute  of 
Gloucester,  which  extends  only  to  such  as  have  life  estates,  and 
do  waste  to  the  prejudice  of  the  inheritance.  The  waste,  however, 
most  be  something  considerable ;  for  if  it  amount  only  to  twelve- 
pence,  or  some  such  petty  sum,  the  plaintiff  shall  not  recover  in 
an  action  of  waste. 

The  action  of  waste  is  a  mixed  action ;  partly  real,  so  far  as  it 

recovers  land ;  and  partly  personal,  so  far  as  it  recovers  damages ; 

for  it  is  brought  for  both  those  purposes :  and  if  the  waste  be 

proved,  the  plaintiff  shall  recover  the  thing  or  place  wasted,  a9d 

'  also  treble  damages,  bv  the  Statute  of  Gloucester. 

When  the  waste  and  damages  are  ascertained,  either  by  con- 
fession, verdict,  or  inquiry  of  the  sheriff,  judgment  is  given,  in 
pursuance  of  the  Statute  of  Gloucester,  e.  5.  that  the  plaintiff  shall 
recover  the  place  wasted :  for  wbich  he  has  immediately  a  writ  of 
mttn,  prorided  the  particular  estate  be  still  subsisting  (for  if  it  he 
expired,  there  can  be  no  forfeiture  of  the  land),  and  also  that  the 
plaintiff  shall  recover  treble  damages,  assessed  bv  the  jur^ ;  which 
he  must  obtain  in  the  same  manner  as  all  other  damages  in  actions 
personal  and  mixed  are  obtained,  whether  the  particular  estate  be 
expired,  or  still  in  being, 

Subtraction  happens  when  any  person  who  owes  any  suit, 
doty,  custom,  or  ^rvice  to  another,  withdraws  or  neglects  to  per- 
form it.  It  differs  from  a  disseisin,  in  that  this  is  committed  with- 
oot  any  denial  of  the  right,  consisting  merely  of  non-performance ; 
that  strikes  at  the  very  title  of  the  party  injured,  and  amounts  to 
so  ouster,  or  actual  dispossessioq.. 

Fealty,  suit  of  court,  and  rent,  are  duties  and  services  usually 
issaiog  and  arising  ratione  tenurat  being  the  conditions  upon 
which  the  ancient  lords  granted  out  their  lands  to  their  feuda- 
tories :  whereby  it  was  stipulated,  that  they  and  their  heirs  should 
take  the  oath  of  fealty  or  fidelity  to  their  lord,  which  was  the 
feodal  bond,  or  communi:  vinculum  between  lord  and  tenant; 
that  they  should  do  suit,  or  duly  attend  and  follow  the  lord*s 
courts,  and  there  from  time  to  time  give  their  assistance,  by 
serving  on  juries,  either  to  decide  the  property  of  Cheir  neighbours 
in  the  court  bafon,  or  correct  their  misdemeanors  in  the  court-Ieet ; 
aod,  lastly,  that  they  should  yield  to  the  lord  certain  annual  stated 
Mums,  in  military  attendance,  in  provisions,  in  arms,  in  matters 
<>f  ornament  or  pleasure,  in  rustic  employments  or  prxdial  labour. 
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0r  (ivbich  is  intUr  omnium)  in  moaey^  whidk  will  provide  all  tbe 
rest:  ail  whieh  are  comprised  aoder  the  one  general  name  of 
reditui,  retura,  or  rent.  And  the  sabtraction  or  noa-observance 
of  any  of  these  conditions,  by  neglecting  to  swear  £ealty,  to  do 
suit  of  court,  or  to  render  the  rent  or  service  reserved,  is  an  injnry 
io  tbe  freehold  of  the  lord,  by  diminishing  and  depreciating  the 
lalue  of  his  sieigiiory. 

Tbe  general  remedy  for  all  these  is  by  dtMlren,  and  it  is  the 
only  remedy  at  the  common  law  for  the  two  first  of  them.  And 
although,  in  all  ca^es,  distress  must  be  moderate,  yet  for  fealty  or 
suit  of  court  no  distress  can  be  unreasonable,  immoderate,  or  too 
large :  for  this  b  the  only  remedy  to  whieh  the  party  aggrieved  is 
entitled,  and  therefore  it  ought  to  be  such  as  is  sumciently  eon- 
pulsory ;  and,  be  it  of  what  value  it  will^  there  is  no  harm  done, 
especially  as  it  cannot  be  sold  or  made  away  with,  but  must  be  re^ 
stored  immediately  on  satisfaction  made.  A  .distress  of  this  na^ 
ture,  that  has  no  bounds  with  regard  to  its  quantity,  and  may  be 
repeated  from  time  to  time,  until  the  stubbornness  of  the  party  is 
conquered,  is  called  a  distreni  infimilt. 

There  are  other  remedies  for  subtraction  of  rents  or  services ; 
but  tbe  most  usual  is  by  action  of  debt.  Thi9  is  the  most  usual  * 
remedy,  when  recourse  is  had  to  any  action  at  all  for  the  recovery 
•f  pecuniary  rents,  to  which  species  of  render  almost  aUl  free 
services  are  now  reduced,  since  the  abolition  of  the  military 
tenures.  But  for  a  freehold  rent,  reserved  on  «  lease  for  life,  &c:. 
no  action  of  debt  lay  by  the  common  law,  during  the  continuance 
of  the  freehold  out  of  which  it  issued ;  for  the  law  would  not  snf* 
fer  a  .re;al  injury  to  be  remedied  by  an  action  that  was  merely  per- 
sonal. However,  by  the  8  Ana.  c.l4.  and  5  Geo.  III.  c.  17'  action 
of  debt  may  now  be  brought  at  any  time  io  recover  such  freehold 
rents. 


CHAPTER  XVn. 


Of  Disturbance. 


JLIiSTURBANCB  is  a  wron|^  done  to  some  inccMrporeal  heredita- 
ment, by  hindering  or  disquieting  the  owners  in  their  regular  and 
lawful  enjoyment  of  it.  This  injury  is  of  five  sorts :— I .  Disturb- 
ance of  fr^mchises;  2.  Disturbance  of  common;  3.  Disturbance 
of  ways ;  4.  Disturbance  of  tenure ;  5.  Disturbance  of  patron- 
age. 

Disturbance  of  franchisis  happeps^  whei»  a  man  has  the 
franchise  of  holdiijg  a  court  leet^  of  keeping  a  fair  or  marfcejt,  ^ht 
free-warren,  of  talcing;  toll,  of  seizing  waifs  ox  estrays,  or»  in  shorty 
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any  other  apeGief  of  franchise  whatsoever^  and  he  is  disturbed  or 
iDcommoded  in  the  lawful  exercise  thereof.  The  remedy  for  these 
iDJuries  is  by  a  special  action  on  the  case. 

The  disturbance  of  eo^yion  is^  where  any  a(et  is  donei  by 
which  the  right  of  another  to  his  common  is  incommoded  or  dimi- 
nisbed.  This  may  happen^  in  the  first  place^  where  one  who  hath 
DO  right  of  common  puts  his  cattle  into  the  land,  and  thereby 
robs  the  cattle  of  the  commoners  of  their  respective  shares  of  the 
pasture.  Or  if  one  who  bath  a  right  of  common  put  in  cattle 
which  are  not  commonable,  as  hogs  and  goats.  But  the  lord  of  the 
soil  may  (by  custom  or  prescription,  but  not  without)  put  a 
stranger's  cattle  into  the  common ;  and  also,  by  a  like  prescriptioik 
for  common  appurtenant,  cattle  that  are  not  commonable  may  be 
put  into  the  common^  The  lord  also  of  the  soil  may  justify 
making  burrows  therein,  and  putting  in  rabbits,  so  as  they  do  not 
iocrease  to  so  large  a  number  as  totally  to  destroy  the  common. 
But  in  general,  in  case  the  beasts  of  a  stranger,  or  the  uncom- 
mooable  cattle  of  a  commoner,  be  found  upon  the  land,  the  lord 
or  any  of  the  commoners  may  distrain  them  damage /easani :  or 
the  commoner  may  bring  an  action  on  the  case  16  recover  damages, 
provided  the  injury  done  be  any  thing  considerable,  so  that  he 
may  lay  his  action  with  a  per  quod,  or  allege  that  thereby  he 
was  deprived  of  his  common.  But  for  a  trivial  trespass  the  com- 
moner has  no  action ;  but  the  lord  of  the  soil  only,  for  the  entry 
and  trespass  committecL 

Another  disturbance  of  common  is  by  surcharging  it ;  or  putting 
more  cattle  therein  than  the  pasture  and  herbi^e  will  sustain,  or 
theparty  hath  a  right  to  do. 

The  usual  remedies  for  surcharging  the  common  are,  either  by 
distraining  so  many  of  the  beasts  as  are  above  the  number  allowed, 
or  else  by  an  action  of  trespass ;  both  which  may  be  had  by  the 
lord ;  or,  lastly,  by  a  special  action  on  the  case  tor  damages,  id 
which  an^  co^nmoner  may  be  plaintiff. 

There  is  yet  another  aisturbance  of  common,  when  the  owner 
of  the  land,  or  other  person,  so  incloses  it,  or  otherwise  obstructs 
it,  that  the  commoner  is  precluded  from  enjoying  the  benefit  to 
vhich  he  is  by  law  entitled.  This  may  be  done  either  by  erecting 
fences,  or  bv  driving  the  cattle  off  the  land,  or  by  ploughing  up 
the  soil  of  the  common.  Or  it  may  be  done  by  erecting  a  warren 
therein,  and  stocking  it  with  rabbits  in  such  quantities,  that  they 
devour  the  whole  herbage,  and  thereby  destroy  the  common.  For 
this  injury  an  action  will  lie  against  the  owner. 

Another  species  of  disturbance,  that  o(  watfg,  is  veiy  similar  in 
its  nature  to  the  last ;  it  principally  happening,  when  a  person, 
who  hath  a  right  to  a  way  over  another's  grounds  by  grant  or 
prescription,  is  obstructed  by  inclosures  or  other  obstacles,  or  by 
ploughing  across  it ;  by  which  means  he  cannot  enjoy  his  right  of 
way,  or  at  least  not  in  so  commodious  a  manner  as  he  might  have 
done.  If  this  be  a  way  annexed  to  his  estate,  and  the  obstruction 
^  made  by  the  tenant  of  the  land,  this  brings  it  to  another  species 
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of  injury ;  for  it  is  then  a  nuisMtice.  But  if  tbe  rig;ht  of  way 
thus  obstruicted  by  the  tenadt  be  oply  in  gro$s  (that  is,  annexeH 
to  a  man's  person,  and  unconnected  with  any  lands  or  tenements), 
ot  if  the  obstruction  erf  a  way  belonging  to  a  house  or  land  be 
made  by  a  stranger,  it  is  then  in  either  case  merely  a  disturbance : 
for  the  obstruction  of  a  way  in  gross  is  no  detriment  to  any  lands 
or  tenements,  and  therefore  does  not  faH  under  the  legil  notion 
bf  a  nuisance;  and  the  obstruction  of  it  by  a  stranger  can  never 
tend  to  put  the  right  of  way  in  dispute  *  the.  remedy  therefore 
for  these  disturbances  is  not  bjr  assise  or  any  real  action,  but 
by  the  universal  remedy  of  action  on  the  case  to  recover  da- 
mag^. 

Disturbance  of  tenure  is  the  breaking  the  connexion  between 
landlord  and  tenant.  So  that  if  there  be  a  tenant  at  will  of  any 
lands  or  tenements,  and  a  stranger,  either  by  menaces  or  threats, 
or  by  unlawful  distresses,  or  by  fraud  and  circumvention,  or  other 
means,  contrive  to  drive  them  away,  or  inveigle  him  to  leave  his 
tenancy,  this  the  law  construes  a  wrong  and  injury  to  the  landlord, 
and  gives  him  a  reparation  in  damages,  by  a  special  actioii  on  the 
case; 

Disturbance  of  pattonage  is  an  hindrance'  or  obstruction  of  a 
patron  to  present  his  clerk  to  a  benefice. 

Disturbers  of  a  right  of  advowson  may  b^  three  persons ;  the 

E'  seudo-patron,  his  derk,  and  the  ordinary :  the  pretetided  patron, 
y  presenting  to  a  church  to  which  he  has  no  right ;  the  clerk,  by 
demanding  or  obtaining  institution ;  and  the  ordinary,  by  refusing 
to  ^mit  the  real  patron's  clerk,  or  admitting  the  clerk  6f  the  pre- 
tender. For  these  disturbances  the  law  (besides  the  vrrit  of  right 
bf  aShoioiofi,  ^hicfa  is  a  final  and  conclusive  remedy)  hath  given 
the  patron  two  inferior  possessory  actions  for  his  relief;  an  assize 
of  darrein  presentment ,  dnd  a  writ  of  quare  impedii :  in  which 
the  patron  is  always  the  plaintiffi  and  not  the  clerk.  The  assize 
of  darrein  presentment  is  now  totally  disused,  a  quare  impedit 
being  a  more  general,  and  therefore  a  more  usual  actiotf :  fot  the 
assize  of  darrein  presentment  lies  only  where  a  man  h'as  an  adtow- 
son  by  descent  from  his  ancestors ;  but  the  writ  6f  quare  impedii 
is  equally  remediable  whether  a  man  claims  title  by  descent  or  by 
purchase. 

We  proceed,  therefore,  to  inquire  into  the  nattrre  of  d  writ  of 
quare  impedit,  now  the  only  action  used  in  disturbance  of  patron- 
age ;  and  shall  first  premise  the  usual  proceedings  previous  to  the 
bringing  of  the  writ; 

Upon  the  vacancy  of  a  living,  the  patron  is  bound  to  present 
within  six  calendar  months,  otherwise  it  will  lapse  to  the  bishop. 
But  if  the  presentation  be  matle  within  that  time,  the  bishop  is 
bound  to  admit  and  institute  the  clerk,  if  found  sufiioient;  unless 
the  church  be  full,  or  there  be  notice  of  any  litigation.  For  if 
any  opposition  be  intended,  it  is  usual  for  each  party  to  enter  a 
caveat  with  the  bishop,  to  prevent  bis  institution  of  the  antagornist's 
clerk  «^ 
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An  institution  after  a  euwat  entered  is  void  by  the  ecdesiaitical 
kw:  but  this  the  temporal  courts  pay  no  regard  to,  and  look  upoik 
a  esersl  as  a  mere  nuUity.  But  if  two  presentations  be  offerea  to 
the  bishop  upon  the  same  avoidancei.  tne  church  is  then  said  to 
become  UUgiout ;  and  if  nothing  farther  be  doncg  the  bishop  may 
Mispend  the  admission  of  either,  and  suffer  a  lapse  to  iuctir.  Yet ' 
if  toe  patron  or  clerk  on  either  side  request  him  to  award  a/ict 
ptironaiui,  he  is  bound  to  do  it. 

A  ius  potronatm  is  a  conmiission  from  the  bishop,  directed 
QMiaiiy  to  his  chancellor  and  others  of  cempMent  learning;  who 
are  to  summon  a  jury,  6f  six  clergymen  and  six  laylnen^  to  inquire 
into  and  examine  who  is  the  rightful  patron ;  and  if,  upon  such 
inquiry  made,  and  certificate  thereof  returned  to  the  commissioners, 
he  admits  and  institutes  the  clerk  of  that  patron  whom  they  retinm 
as  the  true  one,  the  bishop  secures  himself  at  all  events  fnnn  being 
a  disturber. 

The  clerk  refused  by  the  bishop  may  also  have  a  remedy  against 
him  in  the  spiritual  court,  denominated  duplex  quertla;  which 
is  a  complaint  in  the  nature  of  an  appeal  from  th^  ordinary  to  his 
next  immediate  superior,  as  from  a  bishop  to  the  archbishop,  or 
from  an  archbbhop  to  the  delegates;  and  if  the  superior  court 
adjudge  the  cause  of  refusal  to  be  insufficient,  it  will  grant  insti- 
tution to  the  appeUa&t. 

Thus  far  matters  may  go  on  in  the  mere  ecclesiastical  course  \ 
but  in  contested  presentations  they  seldom  go  so  far ;  for,  upoil 
the  first  delay  or  refusal  of  the  bishop  to  admit  his  clerk,  the 
patron  usually  brings  his  writ  of  quare  impcdit  against  the  bishop, 
£»r  the  temporal  injury  xlone  to  his  property  in  disturbing  li'un  in 
his  presentation.  And  if  the  delay  arise  from  the  bishop  alone» 
as  upon  pretence  of  incapacity,  or  the  like,  then  he  only  is  named 
in  the  writ :  but  if  there  be  another  presentation  act  up,  then  the 
pretended  patron  and  his  clerk  are  also  joined  in  the  action ;  or  it 
may  be  brought  against  the  patron  and  clerk,  leaving  out  th^ 
bittiop;  or  against  the  patron  only.  But  it  is  most  advisable 
to  bring  it  against  all  three :  for  if  the  bishop  be  left  out,  and  the 
rait  be  not  determined  till  the  six  months  are  past,  the  bishop  is 
entitled  to  present  by  lapse ;  for  he  is  not  party  to  the  suit :  but 
if  he  be  named,  no  lapse  can  possibly  accrue  till  the  right  is 
determined. 

If  the  patron  be  left  out,  and  the  writ  be  brought  only  against 
the  bishop  and  the  clerk,  the  suit  is  of  no  effect,  and  the  writ 
shall  abate ;  for  the  right  of  the  patron  is  the  principal  question  ill 
the  cause. 

If  the  clerk  be  l^ft  out,,  and  have  received  institution  before  the 
action  brought  (as  is  sometimes  the  case),  the  patron  by  this  suit 
may  recover  his  right  of  patronage,  but  not  the  present  turn ;  for 
be  cannot  have  judgment  to  remove  the  clerk,  unless  he  be  made 
a  defendant,  and  party  to  th^  suit,  to  hear  what. he  can  allege 
against  it.  For  which  reason  it  is  Uie  safer  way  to  insert  all  three 
inthewrit« 
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The  writ  of  qumrt  impedit  commands  the  disturbers,  the 
.^shop,  the  pseudo-patron,  and  his  clerk,  to  permit  the  plamtiff 
io  present  a  proper  person  (without  i^cifying  the  particular  clerk) 
40  suck  a.  va(»int  church,  which  pertains  to  his  patronage,  and 
which  the  defendants  (as  he  alleges)  do  obstruct ;  and  unless  they 
so  do,  then  that  they  appear  in  court  to  shew  the  reason  why  they 
Jiinder  him« 

Immediately  on  the  suing  out  of  the  quare  impedii,  if  the  plain-> 
liff  suspect  that  the  bishop  will  admit  the  defendant's  or  any 
oilier  clerk  pending  the  suit,  he  may  have  a  prohibitory  writ, 
called  a  ne  admittas;  which  recites  the  contention  begun  in  the 
ling*s  courts,  and  forbids  the  bishop  to  admit  any  clerk  what* 
loever  till  such  contention  be  determined.  And  if  the  bbhop 
do,  after  the  receipt  of  this  writ,  admit  any  person,  even  though 
the  patron's  right  may  have  been  found  in  a  jure  pairanatus,  then 
the  plaintiff,  after  he  has  obtained  judgment  in  the  quare  impedit, 
may  remove  the  incumbent,  if  the  clerk  of  a  stranger,  by  writ  of 
tcire  facias ;  and  shall  have  a  special  action  against  the  bishop, 
called  a  quare  incumbravit,  to  recover  the  presentation,  and  also 
satisfaction  in  damages  for  the  injury  done  him  by  encumbering 
the  church  with  a  clerk  pending  the  suit,  and  after  the  ne  admittas 
received. 

But  if  the  bishop  have  encumbered  the  church  by  instituting 
the  derk  before  the  ne  admitta$  issued,  no  quare  incumbravit  lies  ; 
for  Uie  bishop  hath  no  legal  notice,  till  the  writ  of  ne  admittas  be 
served  upon  him.  The  patron  is  therefore  left  to  his  quare  impedit 
merely. 

Besides  these  possessory  actions,  there  may  also  be  had  a  writ 
of  right  of  advowson,  which  resembles  other  writs  of  right;  the 
only  distinguishing  advantage  now  attending  it  being,  that  it  is 
more  conclusive  than  a  quare  impedit,  since  to  an  action  of  quare 
impedit  a  recovery  had  in  a  writ  of  right  may  be  pleaded  in 
bar. 

There  is  no  limitation  with  regard  to  the  time  within  which  any 
actions  touching  advowsons  are  to  be  brought,  at  least  none 
later  than  the  times  of  Richard  I.  and  Henry  III. ;  for  by  the  I  M. 
St.  2.  C.4.  the  Statute  of  Limitations  (32  Hen.  VIII.  c.2.)  is  de- 
clared not  to  extend  to  any  writ  of  right  of  advowson,  quare  impedit, 
or  assize  of  darrein  presentment,  or  jut  paironaius. 

The  presentation  to  such  benefices  as  belong  to  Roman  Catholic 
patrona  is  vested  in  and  secured  to  the  two  universities.  And  by 
'  the  12  Ann.  st.  2.  c.  14.  §  4.  a  new  method  of  proceeding  is  pro- 
vided ;  viz,  that  besides  the  writs  of  quare  impedit,  which  the 
universities  as  patrons  are  entitled  to  bring,  they  or  their  clerks 
may  be  at  liberty  to  file  a  bill  in  equity  against  any  person  pre- 
senting to  such  livings  and  disturbing  their  right  of  patronage,  or 
his  cestui/  qui  trust,  or  any  other  person  whom  they  have  cause  to 
suspect,  in  order  to  compel  a  dfficovery  of  any  secret  trusts,  for 
the  benefit  of  Papists,  in  evasion  of  those  laws  whereby  thb  right 
of  advowson  is  vested  in  those  learned  bodies ;  and  also,  by  the 
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11  Geo.  II.  c.  17.  to  compel  a  discovery  whether  any  grant  or 
oonveyance,  said  to  be  made  of  soch  advowson,  were  made  b^n^i 
JUU  to  a  Protestant  purdiaser,  for  the  benefit  of  Protestants,  and 
for  a  full  consideration;  without  which  reaalsites  every  such 
grant  and  conveyance  of  any  advowson  or  avoiaance  is  absolutely 
null  and  void. 

When  a  derk  is  once  in  possession  of  his  benefice,  the  law  gives 
him  the  same  possessory  remedies  to  recover  his  glebe,  his  rents, 
his  tithes,  and  other  ecclesiastical  dues,  by  writ  of  entry,  assise, 
ejectment,  debt,  or  trespass,  (as  the  case  may  happen)  which  it 
fiimishes  to  the  owners  of  lay  property. 


CHAPTER  XVIII. 
Of  the  Original  Writ. 

Maying  gone  through  the  several  species^of  civil  injuries,  or 
private  wrongs,  committed  against  the  persons  and  property  of 
mdividuals,  and  pointed  out  the  different  remedies  for  them ;  we 
shall  now  shew  the  manner  in  which  those  remedies  are  pursued 
in  the  courts  of  law  and  equity;  and  shall  then  give  sonlie  account 
of  the  courts  themselves,  in  which  their  different  authorities  aad 
jurisdictions  will  be  pointed  out. 

In  treating  of  remedies  by  action  at  common  law,  we  shall  coa- 
fine  ourselves  to  the  modem  practice ;  and,  as  the  most  natural 
and  perspicuous  way  of  considering  the  subject,  ^all  pursue  it 
in  the  order  and  method  wherein  the  proceedings  themseivep 
follow  each  other.  The  general  and  orderly  parts  of  a  suit  are 
these:  1.  The  original  writ;  2.  The  process;.  3.  The  pleadings; 
4.  The  issue,  or  demurrer;  6.  The  trial;  6.  The  judgment,  and 
its  incid^ts ;  7-  The  proceedings  in  nature  of  appeus ;  8.  The 
execution. 

First,  then  of  the  Original  Writ,  which  is  the  beginning  or 
foundation  of  an  action.  When  a  person  hath  received  an  injury, 
he  is  to  consider  what  redress  the  law  has  given  for  it ;  and  there 
spon  is  to  make  application  or  suit  to  the  crown,  for  that  parti- 
cular specifie  remedy  which  he  is  determined  to  pursue.  As,  for 
money  due  on  bond,  an  action  of  debt ;  for  goods  detained  without 
force,  an  action  of  detinue  or  trover;  or,  if  taken  by  force,  an 
action  of  trespass  vi  ei  armit ;  or,  to  try  the  title  of  lands,  a  writ 
(f  entry 9  or  action  of  trespass  in  ejectment:  oti  for  any  conse- 
quentiai  injury  received,  a  special  action  cm  the  case.  To  this 
end  he  is  to  sue -out  an  original  writ  from  the  Court  of  Chancery ; 
which  la  a  mandatory  letter  from  the  king,  in  parchment,  sealed 
with  the  great  seal,   and  directed  to  the  sheriff  of  the  county 
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wherein  the  lAjiirr  is  oominitted,  requiril^^  him  to  command  the 
party  accused,  either  to  do  JHstiee  to  the  complainant,  or  else  to 
appear  in  court,  and  answer  the  accusation  against  him.  What-* 
ever  the  sheriff  doetf  in  pursuance  of  this  writ,  he  must  retwm  cr 
certify  to  the  Court  of  Conunon  Pleas,  together  with  the  writ 
itself;  whidi  is  the  foundation  of  the  jurisdiction  of  this  courts 
being  the  king's  warrant  for  the  judges,  to  proceed  to  the  deter- 
mination of  the  cause. 

^  Original  writs  are  either  opHonai  or  peremptory ;  or,  they  are 
either  a  prwpe,  or  ^^nfeeerit  te  $eeurum. 

The  praetpe  is  the  alternative,  cpmmandinff  the  defoidant  ta  do 
the  thing  required,  or  shew  the  reason  whererore  he  hath  not  done 
it.  The  use  of  this  writ  is  where  something  certain  is  demanded 
by  the  plaintiff,  which  it  is  incumbent  on  the  defendant  himself 
to  perform ;  as,  to  restore  the  possession  of  land,  to  pay  a  certain 
liquidated  debt,  to  perform  a  specific  covenant,  to  render  ai 
account,  and  the  like :  in  all  which  cases^  the  writ  is  drawn  up  iii 
the  form  of  a  pracipe^  or  command,  to  do  thus,  or  shew  cause  to 
the  contrary,  giving  the  defendant  his  choice,  to  redress  the  injury^ 
or  stand  the  suit. 

The  other  species  of  original  writ  is  called  Ksifeeerit  fesecurum, 
from  the  words  of  th6  writ ;  which  directs  the  sheriff  to  cause 
the  defendfint  to  appear  in  court,  without  any  option  given  him, 
provided  the  plaintiff  gives  the  sheriff  security  effectually  to  pro- 
secute his  clami.  This  writ  is  in  use,  where  nothing  is  specifically 
demanded*  but  only  a  satisfaction  in  general ;  to  obtain  which, 
and  minister  complete  redress,  the  intervention  of  some  judicature 
is  necessary.  Such  are  writs  of  trespass,  or  on  the  case,  wherein 
no  debt  or  other  specific  thing  is  sued  for  in  certain,  but  only 
damages  to  be  assessed  by  a  jury.  For  this  end  the  defendant  is 
immediately  called  upon  to  appe^  in  court,  provided  the  pUiintiM 
gives  ffood  security  ot  prosecuting  his  claim. 

BoUi  species  of  writs  are  ittie'd^  or  witnessed,  in  the  king's  own 
name — **  Witness  ourself  at  Westminster/'  or  wherever  the  chan- 
cery may  be  h^eld. 

The  security  here  spoken  of,  to  be  given  by  the  plaintiff  for  pro- 
secuting his -claim,  is  common  to  both  writs,  though  it  gives  deno- 
mination only  to  the  latter.  The  whole  of  it  is  at  present  become 
a  mere  matter  of  form,  and  John  Doe  and  Richard  Roe  are  ilwaya 
returned  as  the  standing  pledges  for  this  purpose. 

The  dav  on  which  the  defendant  is  oraercMi  to  appear  in  conrt, 
and  on  which  the  sheriff  is  to  bring  in  the  ^t,  and  report  how 
far  he  has  obeyed  it,  b  called  the  return  of  the  writ ;  it  being 
then  returned  by  him  to  the  king's  justices  at  Westminster.  And 
it  is  always  made  returnable  at  the  distance  of  at  least  fifteen  days 
from  the  date  or  tesle^  that  the  defendant  may  have  time  to 
come  up  to  Westminster,  even  from  the  most  remote  parts  of  the 
kingdomy  and  upon  some  day  in  one  of  the  four  terms  in  which 
the  court  sits  for  the  dispatch  of.  business. 

There  are  in  each  of  these  terms  stated  days  called  days  in  bank^ 
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tlial  b,  days  ef  appearance  in  the  court  of  Common^  Bench.  •'  They 
are  generailr  at  the  distance  of  ahont  a  week  from  each  other.  On 
fome  one  of  these  days  in  bank  all  original  writs  must  be  made  Te- 
tamable ;  and  therefore  they  are  generally  called  the  returns  of 
that  term. 

The  first  return  in  every  term  is»  properly  speaking,  the  first 
day  in  that  term ;  as,  for  instance,  the  octave  of  St.  Hilary,  or  the 
eighth  day  inclusive  after  the  feast  of  that  saint;  which  falling  on 
the  19th  of  January,  the  octave  therefore,  or  first  day  of  Hilary 
term,  is  the  20th  of  January.  And  thereon  the  court  sits  to  take 
i$t0ign$t  or  excuses,  for  such  as  do  not  appear  according  to  the 
summons  of  the  writ ;  wherefore  thb  is  usttally  called  the  etsoign 
imf  of  the  term.  But  on  every  return-day  in  the  term,  the  person 
summoned  has  three  days  of  grace  beyond  the  day  named  in  th^ 
writ,  in  which  to  make  his  appearance ;  and  if  he  appear  on  the 
fourth  day  inclusive,  it  is  suifacient.  And  therefore,  at  the  begin- 
ning of  each  term,  the  court  does  not  usually  sit  for  the  dispatch 
of  Inisiness  tiU  the/imr/A,  or  appearance  day ;  as,  in  Hilary  term,  on 
the  23d  of  January ;  and  in  Trinity  term,  not  till  tht  Jifth  day,  the 
fourth  happening  on  the  great  Popish  festival  of  Corpus  Christi ; 
which  days  are  Uierefore  called  and  set  down  in  the  almanacks  as 
the  first  days  in  the  term :  and  the  court  also  sits  till  the  quarto  die 
foii^  or  appearance  day  of  the  last  jeturn,  which  is  therefore  the 
ladofeadiof  thepn^ 


CHAPTER  XIX. 


Qf  Process, 


Fhs  next  step  for  carrying  on  the  suit  is  called  the  Process  ; 
being  the  means  of  compelling  the  defendant  to  appear  in  court. 
This  is  sometimes  called  original  process,  being  founded  upon  the 
original  writ ;  and  also  to  distinguish  it  from  mesne  or  intermediate 
process,  which  issues  pending  the  suit  upon  some  collateral  inter- 
locatory  matter^  as  to  summon  juries,  witnesses,  and  the  like. 
Mesne  process  is  also  som^imes  put  in  contradistinction  to  Jinal 
process,  or  process  ofexecuiion  ;  and  then  it  signifies  all  such  pro- 
cess as  intervenes  between  the  beginning  and  die  end  of  a  suit. 

Ei4  process,  as  we  are  now  to  consider  it,  b  the  method  taken . 
W  the  law  to  compd  a  compliance  with  the  original  writ,  of  which 
me  primary  step  m  by  giving  the  party  notice  to  ob^  it.  This 
■oticc  is  given  upon  al)  real  pracipes^  and  also  upon  idl  personal^ 
writs  for  injuries  not  against  the  peace,  by  summons;  which  is  a 
vmiiag  to  appear  in  court  at  the  return  of  the  original  writ,  given 
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to  the  defendant  by  two  ef  the  sheriff's  messengers  called  mmmon" 
er$,  either  in  person  or  left  at  his  house. 

If  the  defendant  disobey  this  verbal  monition^  the  next  (process  is 
by  writ  of  aitachmeni.  This  is  a  writ  issuing  not  out  of  Chancery^ 
but  out  of  the  Court  of  Common  Pleas,  being  grounded  on  the  non- 
appearance of  the  defendant  at  the  return  of  the  original  writ ;  and 
thereby  the  sheriff  is  commanded  to  attach  him,  by  taking  gage, 
that  is,  certain  of  his  goods,  which  he  shall  forfeit  ii  he  do  not  ap- 
pear;  or  by  making  him  And  safe  pkdges,  or  sureties,  who  shall  be 
amerced  in  case  of  his  non-appearance. 

If,  after  attachment,  the  defendant  neglect  to  appear,  he  not  only 
forfeits  his  security,  but  is  moreover  to  be  farther  compelled  by 
¥fTit of  dUtrir^aSy  or  distress  infinite:  which  is  a  subsequent  pro- 
cess, commaAding  the  sheriff  to  restrain  the  defendant  from  tiin^ 
to  time,  and  contiiiuali;^  afterwards,  by  taking  his  goods  and  the 
profits  of  his  lands,  which  are  called  issues,  and  which  by  tho  com- 
mon law  he  forfeits  to  the  king,  if  he  do  not  appear.  But  now  the 
issues  may  be  sold,  if  the  court  shall  so  direct,  in  order  to  defray 
the  reasonable  costs  of  the  plaintiff* 

If  therefore  the  defendant,  being  summoned  or  attached^  make 
default,  and  neglect  to  appear ;  or  if  the  sheriff  return  a  nihif,  or 
that  the  defendant  hath  nothing  whereby  he  may  be  summoqed, 
attached,  <^  distrained,  the  ctqfias  now  usually  issues ;  being  a 
writ  commanding  the  sheriff  to  take  the  body  of  the  defend  ant,,  if 
he  may  be  found  within  his  bailiwick  or  county,  and  him  safely  to 
keep,  so  that  he  may  have  him  in  court  on  the  day  of  return,  to 
answer  to  the  plaintiff  of  a  plea  of  debt,  or  trespass,  <S^c.  as  the 
case  may  be. 

This  IS  the  regular  and  orderly  method  of  process.  But  it  is  now 
usual,  in  practice,  to  sue  out  the  capias  in  the  first  instance,  upon  a 
supposed  return  of  the  sheriff ;  especially  if  it  be  suspected  that  tho 
defendant,  upon  notice  of  the  action,  will  abscond  ;  and  afterwards 
a  fictitious  original  is  drawn  up,  if  the  party  is  called  upon  so  to 
do,  with  a  proper  Veturn  thereupon,  in  order  to  give  the  proceed- 
ings a  colour  of  regularity. 

When  this  capias  is  delivered  to  the  sheriff,  he  by  his  under^ 
sheriff  grants  a  warrant  to  his  inferior  officers,  or  bailiffs,  to  execute 
it  on  the  defendant.  And  if  the  sheriff  of  the  county  in  which  the 
injury  is  supposed  to  be  committed,  and  the  action  is  laid,  cannot 
find  the  defendant  in  his  jurisdiction,  he  returns,  that  he  is  not 
found,  lion  est  inventus,  in  his  bailiwick ;  whereupon  another  writ 
issues,  called  a  testatum  capias,  directed  to  the  sheriffof  the  county 
where  the  defendant  is  supposed  to  rei^ide,  reciting  Uie  former  writ» 
and  that  it  is  testified  testatum  est,  that  the  defendant  lurks  or  wan- 
ders in  his  bailiwick,  wherefore  he  is  commanded  to  take  him,  ais  in 
the  former  capias. 

But  where  a  defendant  absconds,  and  the  plaintiff  would  pro- 
ceed to  an  outlawry  against  him,  an  original  writ  must  then,  he 
sued  out  regularly,  and  after  that  a  capias.  And  if  the  sheriiF 
cannot  find  the  defendant  upon  the  first  writ  of  capias,  and  return 
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t  RMi  «fi  imoiniuit  there  issues  oat  an  alhi  writ»  and  after  that 
hfhtaits^  to  the  same  effect  as  the  former;  only  after  these  words, 
'*  We  oomamand  you/'  this  clause  is  inserted*  **  as  we  have /or- 
wurly^*'  or,  "  as  we  have  afttn  commanded  you/' — "  natt  alias,** 
or  *'  neui  pbtries  pr€eci]nmus.'*  And  if  a  non  est  inventus  be 
letomed  upon  all  of  them,  then  a  writ  of  ex^nt  or  exigi 
fodtLM  may  be  sued  out,  which  requires  the  sheriff  to  cause  the 
defendant  to  be  proclaimed,  required,  or  eiacted,  in  five  county 
coarts  successively,  to  render  himself;  and  if  he  do,  then  to 
take  him,  as  in  a  comas ;  but  if  he  do  not  appear,  and  is  returned 
fmUo  eMa€tus,  he  snail  then  be  outlawed  by  the  coroners  of  the 
county. 

Also,  by  6  Hen.  VIII.  c.4.  and  31  Eliz.  c.3.  whether  the 
defendant  dwell  within  the  same  or  another  county  than  that 
ifherein  the  exigent  is  sued  out,  writ  cf  proclamation  shall  issue 
out  at  the  same  time  with  the  exigent,  commanding  the  sheriff  of 
the  county,  wherein  the  defendant  dwells,  to  make  three  procla- 
mations thereof,  in  places  the  most  notorious,  and  most  likely  to 
come  to  his  knowledge,  a  month  before  the  outlawry  shall  take 
place.  Such  outlawry  is  putting  a  man  out  of  the  protection  of 
the  law,  so  that  he  is  incapable  of  bringing  an  action  for  redress 
of  injuries ;  and  it  is  also  attended  with  a  forfeiture  of  all  his 
goods  and  chattels  to  the  king. 

Buch  b  the  first  process  in  the  Court  of  Common  Pleas. 

In  the  King*s  Bench  they  may  also  (and  frequently  do)  proceed 
in  certain  causes  by  origmal  writ,  with  attachment  and  capias 
thereon,  returnable  not  at  Westminster,  where  the  Common  Pleas 
are  now  fixed  in  consequence  of  Magna  Charta,  but  **  uHeunjue 
Jurimus  in  AngMy  wheresoever  the  king  shall  then  be  in  Eng- 
hmd ;  the  King*s  Bench  being  removable  into  any  part  of  England 
at  the  pleasure  of  the  crown. 

But  the  more  usual  method  of  proceeding  in  the  King's  Bench 
is  without  any  original,  but  by  a  peculiar  species  of  process  enti- 
tled a  bill  of  Middlesex ;  and  therefore  so  entitled,  because  the 
court  now  sits  in  that  county ;  for  if  it  sat  in  Kent,  it  would  then 
htt^biU  of  Kent.  Thcbill  of  Middlesex  (which  was  formerly  al- 
ways founded  on  a  plaint  of  trespass  entered  on  the  records  of  the 
court)  is  a  kind  of  capias  directed  to  the  sheriff  of  that  county, 
and  commanding  him  to  take  the  defendant,  and  have  him  before 
our  lord  the  king  at  Westminster  on  a  day  prefixed,  to  answer  to 
the  plamtiff  of  a  plea  of  trespass.  For  this  accusation  of  trespass 
it  is  that  gives  the  Court  of  King's  Bench  jurisdiction  in  other 
civil  causes ;  since,  when  once  the  defendant  is  taken  into  custody 
of  the  marshal  or  prison-keeper  of  this  court  for  the  supposed 
trespass,  he  being  then  a  prisoner  of  this  court,  may  here  be  pro- 
secuted for  any  other  species  of  injury.  Yet,  in  order  to  found 
this  jurisdiction,  it  is  not  necessary  that  the  defendant  be  actually 
the  marshals  prisoner;  for,  as  soon  as  he  appears,  or  puts  in 
bail  to  the  process,  he  is  deemed  by  so  doing  to  be  in  such  custody 
of  the  marahal  as  will  give  the  court  a  jurisdiction  to  proceed. 
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Thi9  biU  of  Middlesex  must  fyi  serv^  on  the  defendant  by  the 
sheriff,  if  he  find  him  in  that  county:  but  if  he  return  '^fiMi 
est  inventuit'*  then  there  issues  out  a  writ  of  laiiiai  to  the  sheriff 
of  another  county^  as  Berks;  which  is  similar  to  the  testatum 
capias  in  the  Common  Pleas,  and  recites  the  bill  of  Middlesex  and 
the  proceedings  thereon*  and  that  it  is  testified  that  the  defendant 
lurks  and  wanders  about  in  Berks^  and  therefore  commands  the 
sheriff  to  take  him,  and  have  his  body  in  court  on  the  day  of 
the  return. 

But  as  in  the  G>mmon  I^leas  a  testatum  capias  may  be  sued  out 
upon  only  a  supposed,  and  not  an  actual  preceding  capias ;  so  in 
the  King  s  B^ch  a  latitat  b  usually  sued  put  upon  only  a  supposed, 
and  not  an  actual  biU  of  Middlttejt,  So  that#  in  fact,^  a  iatitat 
may^be  called  the  first  process  in  the  Court  of  King's  Bench,  as 
the  testatum  capias  is  in  the  Common  Pleas.  Yet,  as  in  the  Com* 
luon  Pleas,  if  me  defendant  live  in  the  county  wherein  the  action  is 
laid,  a  common  capias  sufiices;  so  in  the  King's  Bench  likewise,  if 
he  live  in  Middlesex,  the  process  must  still  be  by  bill  of  Middlesex 
onlv. 

In  the  Exchequer,  the  first  process  is  by  writ  of  quo  minus,  in 
order  to  give  the  court  a  jurisdiction  over  pleas  between  party 
and  party.  In  which  writ  the  plaintiff  is  alleged  to  be  the  king  a 
farmer  or  debtor,  and  that  the  defendant  hath  done  him  the  in- 
jury complained  of,  quo  minus  sufficiens  ejtistit,  by  which  he  is 
the  less  able  to  pay  the  king  his  rent,  or  debt.  And  upon  tuis 
the  defendant  may  be  arrested,  as  upon  a  capias  from  the  Common 
Pleas,  .      - 

If  the  sheriff  have  found  the  defendant  upon  any  of  the  fonder 
Vrits,  the  capias,  or  latitat,  he  serves  him  with  the  copy  of  the 
writ  or  process,  and  with  notice  in  writing  to  appear  by  hv  at- 
torney in  court  to  defend  this  aation ;  which  in  effect  reduces  it 
to  a  mere  summons.  And  if  the  defendant  think  proper  to 
iappear  upon  this  notice,  his  appearance  b  recorded,  and  he  puts 
in  sureties  for  his  future  attendance  and  obedience ;  whxh  sure- 
ties are  called  common  bail,  being  the  same  two  imaginary  persons, 
that  were  pledges  for  the  plaintiff's  prosecution,  John  Doe  and 
Richard  Roe.  Or,  if  the  defendant  do  not  appear  upon  the 
return  of  the  writ,  or  within  four  (or  in  some  cases  eight)  days 
after,*  the  plaintiff  may  enter  an  appearance  for  him,  as  if  he  had 
already  appeared ;  ^nd  may  file  common  bail  in  the  defendant's 
name,  and  proceed  thereupon  as  if  the  defendant  had  done  it  him* 
self. 

But  if  the  plaintiff  will  make  afiidavit,  that  the  cau^  of  action . 
amounts  to  fifteen  pounds  or  upwards,  or  ten  pounds  upon  bills  or 
notes,  then  he  may  arrest  the  defendant,  and  make  him  puf  in  special 

*  In  all  cases  where  the  defendant  is  serred  with  a  copy  of  the  prooess,  he  has 
eight  days  to  file  common  hail  in  the  King's  Bench,  or  to  enter  a  common 
appearance  in  the  Common  Pleas,  ezclnsirc  of  die  return  day;  and  if  the ' 
last  of  the  eight  days  be  a  Sunday,  he  has  all  the  next  day.    1  Crmsf,  Prm,  4& 
l^srr.  56. 
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h§U.  In  order  to  which  it  is  required  by  the  13  Car.  II.  st.  2.  c.  2. 
that  the  true  cause  of  action  should  be  expressed  in  the  body  of 
the  writ  or  process ;  else  no  security  can  be  taken  in  a  gpreater  sum 
thao  forty. pounds.  The  sum  sworn  to  b^  the  plaintiff  is  marked 
upon  the  back  of  the  writ ;  and  the  sheriff,  or  his  officer  the  bailiff; 
b  then  obliged  actually  to  arrest,  or  take  into  custody,  the  body 
of  the  defendant,  and  having  so  done,  to  return  the  writ  with  a 
^i.corfus  indorsed  thereon. 


ARREST. 

An  arrest  must  be  by  coiporal  seizing,  or  touching  the  defend- 
ant s  body :  afler  which  the  bailiff  may  justify  breaking  open  the 
house  in  which  he  is,  to  take  him ;  otherwise  he  has  no  such  power, 
but  must  watch  hb  opportunity  to  arrest  him.  For  every  man's 
house  is  looked  upon  by  the  law  to  be  his  castle  of  defence  and 
asyhun,  wherein  he  should  suffer  no  violence. 

reers  of  the  realm,  membemof  parliament,  and  corporations,  ard 
privileged  from  arrests,  and  of  course  from  outlawries.  And  against 
them  the  process  to  enforce  an  appearance  must  be  by  summons 
^d  distress  infinite,  instead  of  a  capiat.  Also  clerks,  attorneys, 
and  all  other  persons  attending  courts  of  justice,  (for  attorneys, 
being  officers  of  the  court,  are  always  supposed  to  be  there  attend- 
ing) are  not  liable  to  be  arrested  by  the  ordinary  process  of  th^ 
court,  but  must  be  sued  by  hill  (called  usually  a  bill  of  privilege  J; 
as  being  personally  present  in  court. 

Clergymen  performing  divine  service,  and  not  merely  staying  in^ 
the  church  with  a  fraudulent  design,  are,  for  the  time, '  privileged 
6om  arrests.  Suitors,  witnesses,  and  other  persons  necessarily 
attending  any  courts  of  record  upon  business,  are  not  to  be  arrested 
during  Uieir  actual  attendance,  which  includes  their  Accessary  com- 
mg  and  returning.  And  no  arrest  can  be  made  in  the  king  s  pre- 
sence, nor  within  the  verge  of  his  royal  palace,  nor  in  any  place 
where  the  king's  Justices  are  actually  sitting.  And  las^tly,  no  arrest 
can  be  made,  nor  process  served  upon  a  Sunday,  except  for  trea- 
son, fdony,  or  a  breach  of  the  peace. 

A  bailiff,  before  he  has  made  the  arrest,  cannot  btieak  open  ail 
outer  door  of  a  house;  but  if  he  enter  the  outer  door  peaceably, 
he  m^  then  break  open  the  inner  door,  though  it  be  the  apartment 
of  a  lodger,  if  the  owner  himself  occupies  part  of  the  house.  But 
if  thewhM>le  house  be  let  in  lodgings,  as  each  lodging  is  then  con- 
skiered  a  dwelling-house,  in  virhich  burglary  may  be  stated  to  have 
been  committed,  so  in  that  case  the  door  of  each  apartment  Should 
be  consklered  as  an  outer  door,  which  could  not  be  legally  broken 
open  to  execute  an  arrest.  It  is  not  necessary  that  the  arrest 
should  be  made  by  the  hand  of  the  bailiff,  nor  that  he  should  be 
actually  in  sight ;  tet  where  an  arrest  is  made  by  his  assistant  or 
follower,  the  bailiff  ought  to  be  so  near  as  to  be  considered  as  act- 
ing in  it. 
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BAIL. 

When  the  defendant  is  regulariy  acrestedy  hemust  eithergo to 
prison  for  safe  custody,  or  put  in  special  bail  to  the  sheriff.  For 
the  intent  of  the  arrest  being  only  to  compel  an  appearance  in  court 
al  tiie  return  of  the  writ»  that  purpose  is  equally  answered,  whether 
the  sheriff  detains  his  person,  or  takes  sufficient  security  for  hi$ 
appearance,  called  bail.  The  method  of  putting  in  bail  to  tKe 
sheriff  b  by  entering  into  a  bond  or  obligation,  with  one  or  more 
sureties  (not  fictitious  persons,  as  in  the  former  case  of  common 
bail,  but  real,  substantial,  responsible  bondsmen),  to  insure  the 
defendant's  appearance  at  the  return  of  the  writ ;  which  obliga** 
tion  is  called  the  bail-band. 

The  sheriff,  if  he  please,  may  let  the  defendant  go  without  any 
sureties,  but  that  is  at  his  own  peril ;  for,  after  once  ts^king  him» 
the  sheriff  is  bound  to  keep  him  safely,  so  as  to  be  forthcoming 
in  court,  otherwise  an  action  lies  against  him  for  an  escape.  But, 
on  the  other  hand,  he  is  obliged  to  take  (if  it  be  tendered)  a  puf* 
ficitot  bail-bond ;  and  by  the  12  Geo.  I.  c.  29.  the  sheriff  shall 
take  bail  for  no  other  sum  than  such  as  is  sworn  to  by  the  plaintiff^ 
and  indorsed  on  the  back  of  the  writ. 

Upon  the  return  of  the  writ,  or  within  four  days  after,*  the  de* 
fendant  must  appear  according  to  the  exigency  of  the  writ.  This 
appearance  is  effected  by  putting  in  and  justifying  bail  to  the 
action,  which  is  commonly  called  putting  in  bail  abate.  If  this  be 
not  done,  and  the  bail  that  were  taken  by  the  sheriff  below,  are 
responsible  persons,  the  plaintiff  may  take  an  assignment  from  the 
sheriff  of  the  bail-bond,  and  bring  an  action  thereupon  against  the 
sheriff's  bail.  But  if  the  bail,  so  accepted  by  the  sheriff,  be  insol* 
vent  persons,  the  plaintiff  may  proceed  against  the  sheriff  himself, 
by  calling  upon  him,  first,  to  return  the  writ  (if  not  already  done), 
and  afterwards  to  bring  in  the  body  of  the  defendant.  And  if  the 
sheriff  do  not  then  cause  sufficient  bail  to  be  put  in  and  perfected 
above,  he  will  himself  be  responsible  to  the  plaintiff. 

The  bail  above,  or  bail  to  the  action,  must  be  put  in  either  in 
open  court,  or  before  one  of  the  judges ;  or  else,  in  the  country » 
before  a  commissioner  appointed  for  that  purpose,  which  must  be 
transmitted  to  the  court.  And,  by  57  Geo.  III.  c.  11.  any  one  of 
the  judges  of  the  Court  of  King*s  Bench  is  authorized  to  sit  apaxt 
from  the  other  judges,  in  some  place  in  or  near  to  Westminster 
Hall,  for  the  business  of  adding  and  justifying  special  bail.  These 
bail,  who  must  at  least  be  two  in  number,  must  enter  into  a  re* 
cognisance  in  a  sum  equal  (or  in  some  cases  double)  to  that  which 
the  plaintiff  has  sworn  to ;  whereby  they  do  jointly  and  severally 

*  In  London  and  Middlesex,  ipecial  bail  in  the  King's  Bench  must  be  pot  I  a 
within  four  davs,  exclusive  of  the  return  of  tha  writ ;  in  any  o/her  county,  witkia 
fix  days :  but  if  the  last  day  fall  on  a  Sunday,  it  may-then  be  put  in  on  toe  Mon- 
day following.  In  any  other  countf,  where  the  action  is  brought  in  theConiaoa 
Pleas,  special  bail  may  be  put  in  within  eight  days.    1  Comj^,  Prac,  59. 
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Hdertake,  that  if  the  defendant  be  condemned  in  the  action,  he 
sbftU  pay  the  costs  and  condemnation,  or  render  himself  a  prisoner^ 
or  that  they,  will  pay  it  for  him ;  which  recognisance  w  traoBmitted 
to  the  court  on  a  slip  of  parchment  entitled  a  bail-piece.  And, 
if  except^  to,  the  bail  must  he  perfected,  that  is,  they  must  Jaitl^ 
tlienisdves  in  court,  or  before  tne  commissioner  in  the  country,  by 
swearing  thei^selves  housekeepers,  and  each  of  them  to  be  worth 
tbe  full  sum  for  which  they  are  bail,  after  payment  of  their  debts. 

Special  bail  is  required,  as  of  course,  only  upon  actions  of 
deb^  or  actions  on  the  case  in  trover,  or  for  money  due,  where 
the  plaintiff  can  swear  that  the  cause  of  action  amounts  to  tea 
pounds :  but  in  actions  where  the  damages  are  precarious,  being 
to  be  assessed  ad  libitum  by  a  juir,  as  in  actions. for  words,  eject- 
ment, or  trespass,  it  is  very  seldpm  p9ssible  for  the  plaintiff  to 
swear  to  the  amount  of  his  cause  of  action ;  and  therefore  no 
^pedal  bail  is  taken  thereon,  unless  by  a  judge's  order,  or  the 
particular  directions  of  the  court,  in  some  peculiar  species  of  in- 
juries as  in  cases  of  mayhem,  or  atrocious  battery,  or  upon  such 
^qiecial  circumstances  as  make  it  absolutely  necessary  that  the 
defendant  shall  be  kept  within  the  reach  of  justice. 

Also  in  actions  against  heirs,  executors,  and  administrators,  for 
debts  of  the  deceased,  special  bail  b  not  demandable ;  for  the  action 
13  not  so  properly  against  them  in  person  as  against  the  effects  of 
the  deceased  in  their  possession.  But  special  bail  b  required  ev&k 
of  them  in  actions  for  a  devastavit,  or  wasting  the  goods  of  the 
4eceas^ ;  that  wroug  being  of  their  own  committing. 


CHAPTER  XX, 

Of  Pleadings. 

Plbadingb  are  the  mutual  altercations  between  the  plaintiff  and 
defendant ;  which,  at  present,  are  setMown  and  delivered  into  the 
proper  office  in  writing. 

The  fir^t  of  these  is  the  dtclaration  (narratioj,  or  count,  in 
which  the  plaintiff  sets  forth  his  cause  at  length  ;  being  an  ampli- 
fication or  exposition  of  the  original  writ  upon  which  his  action  is 
founded,  with  the  additional  circumstances  of  time  and  place,  when^ 
and  where  the  injury  was  committed. 

In  actions  where  possession  of  land  is  to  be  recovered,  or  damages 
for  an  actual  trespass,  or  for  waste,  the  plaintiff  must  lay  his 
declaration,  or  declare  his  injury  to  have  happened,  in  the  very 
oounty  and  place  in  which  it  really  did  happen ;  but  for  debt,  deti** 
one,  slander,  and  the  like,  the  plaintiff  may  declare  in  what  county 
he  pleases,  and  then  the  trial  must  be  had  in  that  county  in  which 
the  declaration  is  laid^    Though  if  th^  defef^dant  will  make  afii<p 
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davHy  that  the  cause  of  action  (if  any)  arose  not  in  that,  bat  in' 
another  county,  the  court  will  direct  a  change  of  the  venme,  and 
will  oblige  the  plaintiff  to  declare  in  the  other  county ;  unless  he 
will  undertake  to  give  material  evidence  in  the  first.  But  if  he 
faO'to'produce  at  the  trial  material  evidence  oY  the  cause  of  action 
in  the  county  in  which  he  has  laid  it ;  he  must  be  nonsuited^  though' 
he  might  have  recovered  a  verdict  in  another  county. 

.  It  is  usual,  in  actions  upon  the  case,  to  set  forth  several  cases 
by  different  amnts  in  the  same  declaration  ;  so  that  if  the  plaintiff 
fail  in  the  proof  of  one,  he  may  succeed  in  another.  As,  in  an 
action  on  die  case  upon  an  asswnptit  for  goods  sold  and  delivered, 
.  the  plaintiff  usually  counts  or  declares,  first,  upon  a  settled  and 
agreed  price  between  him  and  the  defendant,  as  that  they  bar- 
gained for  twenty  pounds ;  and,  lest  he  should  fail  in  the  jptoof  of 
this,  he  counts  lileewise  upon  a  quantum  valebant,  that  the  defend- 
ant bought  other  goods,  and  agreed  to  pay  him  so  much  as  they 
were  reasonably  worth,  and  then  avers  that  they  were  worth  other 
twenty  pounds ;  and  so  on  in  three  or  four  different  shapes ;  and . 
at  last  concludes  with  declaring,  that  the  defendant  had  refused  to 
fulfil  any  of  these  agreements,  whereby  he  is  endamaged  to  such 
a  value.  And  if  he  prove  the  case  laid  in  any  one  of.  his  counts, 
he  shall  recover  the  proportionable  damages. 

At  the  end  of  the  declaration  are  added  also  the  plaintiff's  com- 
mon pledges  of  prosecution,  John  Doe  and  Richard  Roe,  which 
are  mere  names  of  form.  If  the  plaintiff  neglect  to  deliver  a 
declaration  for  two  terms  after  the  defendant  appears,  or  be  guilty^ 
pf  other  delays  or  defaults  against  the  rules  of  law  in  any  subse- 
quent stage  of  the  action,  he  is  adjudged  not  to  follow  or  pursue 
his  remedy  as  he  ought  to  do,  and  thereupon  a  fioiunt^  or  non- 
prosequitur,  is  entered,  and  he  is  said  to  be  non-prdd. 

A  retraxit  differs  from  a  nonsuit,  in  that  the  one  is  negative, 
and  the  other  positive :  the  nonsuit  is  a  mere  default  and  neglect 
of  the  plaintiff,  and  therefore  he  is  allowed  to  begin  his  suit  again, 
upon  payment  of  costs;  but  a  retrojcit  is  an  open  ai|d  voluntary 
renunciation  of  his  suit  in  court,  and  by  this  he  for  ever  loses  hit 
action. 

A  disconttnuance  is  somewhat  similar  to  a  nonsuit ;  for  when  a 
plaintiff  leaves  a  chasm  in  the  proceedings  of  his  cause,  as  by  not 
continuing  the  process  regularly  from  day  to  day,  and  time  to  time, 
as  he  ought  to  do,  the  suit  is  discontinued,  and  the  defendant  is' 
no  longer  bound  to  attend;  but  the  plaintiff  must  begin  again,  by 
fsuing  out  a  new  original,  usually  paying  costs  to  the  defendant. 

^  hen  the  plaintiff  hath  stated  his  case  in  the  declaration,  it  is 
incumbent  oii  the  defendant  within  a  reasonable  time  to  make  his 
defence,  and  to  put  in  a  plea ;  else  the  plaintiff  will  at  once  re- 
cover judgment  by  default. 

Before  defence  is  made  at  all,  cognizance  of  the  suit  must  be 
claimed  or  demanded ;  and,  after  defence  made,  the  defendant 
must  put  in  his  plea.  But,  before  he  defends,  if  the  suit  be  com- 
menced by  capias  or  latitat,  withput  any  special  original,  he  is 
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entitled  to  demand  one  ifitparlanee ;  and  niay»  before  he  pleads,* 
have  more  time  granted  by  consent  of  the  court,  to  see  if  he  can* 
end  the  matter  amicably,  ¥rithout  farther  suit,  by  talking  with  the 
plaintiff. 

PLEAS. 

When  4hese  proceedings  are  over,  the  defendant  must  then^put 
in  his  excuse  or  plea.  Pleas  are  of  two  sorts ;  dilatory  pleas,  and^ 
pleas  to  the  action.  Dilatory  pleas  are  such  as  tend  merely  to  de- 
my or  put  off  the  suit,  by  questioning  the  propriety  of  the  remedy, 
nitfaer  than  by  denying  the  injury :  pleas  to  the  action  are  such  as 
dispute  the  very  cause  of  suit.  The  tormer  cannot  be  pleaded  after 
a  general  imparlance,  which  is  an  acknowledgment  of  the  propriety 
of  tiie  action. 

Dilatory  pleM  are — 1.  To  thejurisdiction  of  the  court ;  alleging* 
that  it  ought  not  to  hold  plea  of  this  injury,  it  arising  in  Wales  on 
beyond  sea ;  or  because  the  land  in  question  is  of  an  ancient 
demesne,  and  ought  only  to  be  demanded  in  the  lord*s  court,  &c. 

2.  To  the  diiaUUiy  of  the  plaintiff;  by  reason  whereof  he  19 
incqNd>le  to  commence  or  continue  the  suit ;  as,  that  he  is  an* 
alien,  enemy  outlawed,  excommunicated,  attainted  of  treason  or 
felony,  under  a  pramunk'e,  not  in  rerum  natttrd  (beine  only  a  fie- 
tftious  person),  an  infant,  a  feme  covert,  or  a  monk  professed^* 

3.  In  abatement :  yfhich  abatement  is  either  of  the  writ,  or  the 
count,  for  some  defect  in  one  of  them ;  as,  by  misnaming  the  de- 
fendant, which  is  called  a  misnomer;  giving  him  a  wrong  addition, 
as  eifidre  instead  of  knight ;  or  other  want  of  form  in  any  mate- 
rial respect.  Or,  it  may  be,  that  the  plaintiff  is  dead ;  and  in 
actions  merely  personal,  arising  ex  delicto,  for  wrongs  actually 
done  or  committed  by  the  defendant,  as  trespass,  battery,  and  slan-* 
der,  the  rule  is,  that  actio  personalis  m^tur  cum  persond,  and  it 
never  shall  be  revived  either  by  or  against  the  executors  or  othen 
representatives. 

By  4  &  5  Ann.  c.  16.  no  dilatory  plea  is  to  be  admitted  without 
afficiavit  made  of  the  truth  thereof,  or  some  probable  matter  shewn 
to  the  court  to  induce  them  to  believe  it  true. 

When  these  dilatory  pleas  are  allowed,  the  oause  m  either  dis- 
missed from  that' jurisdiction,  or  the  plaintiff  is  stayed  till  his 
disability  be  removed ;  or  he  is  obliged  to  sue  out  a  new  vmt,  by 
leave  firom  the  court ;  or  to  amend  and  new-frame  his  declaration. 
But  when  they  are  overruled  as  frivolous,  the  defendant  has  judg- 
ment of  respondeat  ouster f  or  to  answer  over  in  some  better  man- 
ner; it  is  then  incumbent  on  him  to  plead. 

Secondly,  a  plea  to  the  action ;  that  is,  to  answer  to  the  merits  of 
the  complaint.     This  is  done  by  confessing  or  denying  it. 

A  confession  of  the  whole  complaint  is  not  very  usual ;  for 
then  the  defendant  would  probably  end  the  matter  sooner,  br  not 
plead  at  all,  but  suffer  judgment  to  go  by  default.  Yet  sometimes, 
after  tender  and  refusal  of  a  debt,  if  the  creditor  harass  his 
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debtor  wttfi  an  actum,  it  then  becomes  neceBsary  for  the  defend* 
ant  to  acknowledge  the  debt,  and  plead  the  tender^  adding  that  he 
has  always  been  ready  and  still  is  ready  to  discharge  it ;  for  a 
tender  by  the  debtor^  and  refusal  by  the  creditor,  will  in  all  cases 
discharge  the  costs,  but  not  the  debt  itself,  though  in  some  |)ar- 
ticulaf  cases  the  creditor  will  totally  lose  his  money.  But  fre- 
quently the  defendant  confesses  one  part  of  the  complaint,  and 
traTerses  or  denies  the  rest;  in  order  to  avoid  the  expence  of 
carrying  that  part  to  a  formal  trial,  which  he  has  no  ground  to 
litigate. 

'  A  species  of  this  sort  of  confession  is  the  payment  of  money 
into  court,  which  is  for  the  most  part  necessary  upon  pleading  a 
tender,  and  is  itself  a  kind  of  tender  to  the  plaintiff,  by  paying 
into  the  hands  of  the' proper  officer  of  the  court  as  much  as  the 
defendant  acknowledges  to  be  due,  together  with  the  costs 
hitiierto  incurred,  in  order  to  prevent  the  expence  of  any  farther 
proceedings.  This  may  be  done  upon  what  is  called  a  molUm  : 
which  is  an  occasional  application  to  the  court  by  the  parties,  or 
their  counsel,  in  order  to  obtain  some  rule  or  order  of  court, 
which  becomes*  necessary  in  the  progress  of  a  cause»  and  is  usually 
gfounded-upon  an'^affidavit,  being  a  voluntary  oath  before  some 
judge  or  officer  of  the  court,  to  evince  the  truth  of  certain  facts 
u^Ott  which  the  motion  is  grounded;  though  no  such  affidavit  is 
necessary  for  payment  of  money  into  court. 

If;  after  the  money  is  paid  in,  the  plaintiff  proceed  in  his  suit^  it 
is  at  his  own  peril ;  for  if  he  do  not  prove  more  due  than  is  so 
paid  into  court,  he  shall  be  nonsuited,  and  pay  the  defendants 
costs ;  but  he  shall  stiU  have  the  money  so  paid  in,  for  that  the 
defendant  has  acknowledged  to  be  his  due.  To  this  head  may 
also  be  referred  the  practice  of  what  is  called  a  setoff:  whereby 
tiie  defendant-  acknowledges  the  justice  of  the  plaintiff's  demand 
on  ihe  one  hand,  but  on  the  other  sets  up  a  demand  of  hb  own» 
to  counterbalance  that  of  the  plaintiff,  either  in  the  whole  or  va 
puii  as,  if  the  plaintiff  sue  for  ten  pounds  due  on  a  note  of  hand » 
the  defendant  may  set  off  nine  pounds  due  to  himself  for  merchan- 
dise sold  to  the  plaintiff;  and  in  case  he  plead  such  set-off,  must 
pay  the  remaining  balance  into  court. 

Pleas  that  totally  deny  the  cause  of  complaint,  are  either  the 
general  issue,  or  a  special  plea  in  bar. 

The  general  ttttif,  or  general  plea,  is  what  traverses,  thwarts, 
and  denies  at  once  the  whole  declaration,  without  offering  any 
special  matter  whereby  to  evade  it.  As  in  trespass,  either  vi  ct 
eurmii,  or  on  the  case,  not  guilty ;  in  debt  upon  contract,  he  owes 
nothing ;  in  debt  on  bond,  it  is  not  his  deed ;  on  an  asgumpsitp  he 
made  no  such  promise ;  or  in  real  actions,  no  wrong  done,  no 
disseisin.  And  in  writ  of  right,  the  mise  or  issue  is,  that  the  te* 
nant  has  more  right  to  hold  than  the  demandant  has  to  demand* 
These  pleas  are  called  the  general  issue ;  by  which  13  meant  a  fact 
affirmed  on  one  side,  and  denied  on  the  other. 
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SftdaipUoi  are  various^  according  to  the  drcumstancefi  of  .tiie 
defendant  s  case.  As»  in  real  actions,  a  general  release  m  a  fine,* 
both  of  which  may  destroy  and  bar  the  plaintiff's  title*-  Or,  in 
personal  actions,  an  accord,  arbitration,  conditions  performed^ 
BOD-age  of  the  defendant,  or  some  other  fact  which  preeludes  the: 
|»Iaintiff  from  his  action.     • 

A  juMtification  is  likewise  a  special  plea  in  bar ;  as,  in '  aetions 
•f  assault  and  battery,  that  it  was  the  plaintiff's  ovm  original  as^ 
suit ;  in  trespass,  that  the  defendant  did  the  thing  complained  of 
in  right  of  some  office  which  warranted  him  so  to  do ;  or,  in  an 
action  of  slander,  that  the  plaintiff  is  really  as  bad  a  man  as  the 
defendant  said  he  was.  <         , 


STATUTE   OP  LIMITATIOK8. 

Also,  a  man  may  plead  the  Statute  of  Limitation  in  bar.  This, 
by  the  32  Hen.  VIII.  c.  2.  in  a  writ  of  right,  is  nxty  years;  in 
assizes,  writs  of  entry,  or  other  possessory  actions  rcaJ,  of  the 
seisin  of  one*s  ancestors  in  lands,  and  either  of  their  seisin  or 
ooe*s  own  in  rents,  suits,  and  services,  Jiftif  years;  and  in  actions 
real,  for  lands,  grounded  upon  oue*s  own  seism  or  possession,  sad^ 
possession  must  have  been  within  thirty  years.  By  the  1  Mar* 
st  2.  c.  5.  this  limitation  does  not  extend  to  any  suit  for  advow- 
SODS.  But  by  the  21  Jac.  I.  c.  2.  a  time  of  limitation  was  extended 
to  the  case  of  the  king,  viz.  sixty  years  precedent  to.  19  Feb.  1628; 
hat  this  becoming  ineffectual  by  efflux  of  time,  the  same  date  of 
limitation  was  fixed  by  the  9  Geo.  III.  c.  16.  to  commence,  and 
be  reckoned  backwards,  from  the  time  of  bringing,  any  suit,  or 
odier  process,  to  recover  the  thing  in  question  ;  so  th|tt  a  posses-' 
aion  for  sixty  years  is  now  a  bar  even  against  the  prerogative. 

By  anoth^  statute,  21  Jac.  I.  c.  16.  twenty  years  is  the  tiB»e  of 
limitotion  in  any  writ  of  formedon ;  and,  by  a  consequence^  twenty 
years  b  also  the  limitation  in  every  act  of  ejectment :  for  no 
ejectment  can  be  brought,  unless  where  the  lessor  of  the  plaintiff 
b  entitled  to  enter  on  the  lands ;  and  by  the  21  Jac.  L  c.  S6<  no 
entry  can  be  made  by  any  one,  unless  within  twenty  years  after  his 
right  shall  accrue. 

Also,  all  actions  of  trespass,  or  otherwise,  detinue,  trover,  re^ 
plevin,  account  and  ease  (except  upon  account  between  meiw 
chants),  debt  on  simple  contract,  or  for  arrears  of  rent,  are 
limited  by  the  statute  last-mentioned  to  Mix  years  after  the  cauae 
of  action  commenced:  and  actions  of  assault,  menace,  battery^ 
aavhem,  and  impi;isonment,  mast  be  brought  within  fawr  years, 
tod  actions  for  words  within  tw^  years,  after  the  ii^wry  ooflfr- 
mitted. 

And  by  the  31  Eliz.  c.  5.  all  suits,  JndictmentSK  and  infoiv 
mations,  upon  any  penal  statutes,  where  any  forfeiture  is  to  the 
crown  alone,  shall  be  sued  within  two  years ;  and  where  the  for- 
feiture is  to  a  subject,  or  to  the.  crown  and  a  suttiect,  within  one 
jear  after  the  offence  committed,  unless  where  any  other  time 
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is  speciallv  liuuted  by  the  jitatute.  Lastly*  by  the  10  W.  III.  c.  14. 
no.writ  of  error,  scire /aciass  or  other  suit,  shall  be  brought  to 
reverse  any  judgment,  fine,  or  recovery,  ior  error,  unless  it  be 
prosecuted  within  twenty  years.*  If  therefore, .  in  any  suit,  the 
cause  of  action  happened  earlier  than  the  period  expressly  limited 
by  law,  the  defendant  may  plead  the  statute  of  limitation  in  bar ; 
as,  upon  an  assumpiit,  or  promise  to  pay  money  to  the  plaintiflf, 
the  defendant  may  plead,  he  made  no  suqh  prombe  within  six 
years;  which  is  an  effectual  bar  to  the  action. 

The  statute  of  limitation  makes  an  exception  for  all  persons  who 
shall  be  under  age,  feme-coverts,  non  compotes  mentis,  in  prison,  or 
abroad,  when  the  cause  of  action  accrues;,  and  the  limitations  of 
the  statute  shall  only  commence  from  the  time  when  their  respec- 
tive impediments  or  disabilities  were  removed.  But  if  one  only 
of  a  number  of  partners  live  abroad,  they  must  bring  their  action 
within  six  years  after  the  cause  of  it  accrued.  And  wher^  a 
partner  has  been  g\iilty  of  any  fraud  in. his  dealings  or  accounts; 
the  voufts  of  law  and  equity  have  determined  that  he  shall  only 
protect  himself  by.  the  Statute  of  Limitations  from  the  time  his 
fraud  is  discovered. 

.  Any  acknowledgment  of  the  existence  of  the  debt,  however 
slight,  will  take  it  out  of  the  statute,  and  the  limitation  will  then 
run  from  that  time:  and  where  an  expression  is  ambiguous,. it 
shall  be  left  to  the  consideration  of  the  jury,  whether  it  amounts* 
or.  not,  to  such  acknowledgment.  Where  Uiere  are  two  or  more 
drawers  of  a  joint  and  several  promissory  note,  the  acknowledg- 
ment of  any  one  may  be  given  in  evidence  in  a  separate  action 
against  another,  and  will  defeat  the  effect  of  the  statute. 

An  estoppel  is  likewise  a  special  plea .  in  bar ;  which  happens 
where  a  man  hath  done  some  act,  or  executed  some  deed,  which 
estops  or  precludes  him  from  averring  any  thing  to  the  contrary. 
As  if  a  {tenant  for  years  (who  h^  no  freehold)  levy  a  fine  to  ano- 
ther person ;  though  this  is  void  as  to  strangers,  yet  it  shall  work 
as  an  estoppel  to  the  coffnizor;  for  if  he  afterwards  bring  an 
action  to  recover  these  lands,  and  his  fine  is  pleaded  against  him, 
jie  shall  thereby  be  estopped  from  saying  that  he  had  no  freehold 
at  the  time,  and  therefore  was  incapable  of  levying  it. 

Speoal  pleas  are  v^nally  in  the .  afiirmative,  sometimes  in  the 
jiegatiye;  but  they  always  advance  some  new  fact  not  mentioned 
in  the  declaration ;  and  then  they  must  be  averred  to  be  true  in  the 
common  form,  "  And  this  he  is  ready  to  verify." 

When. the  plea,  of  the  defendant  is  thus  put  in,  if  it  do  not 
amount  to  an  issue,  or  total  contradiction  of  the  declaration,  but 
.only  evade  it,  the  plaintiff  may  plead  again,  and  reply  to  the 

*  No  statnte  has  fixed  any  Umitatioii  to  a  bond  or  specialty :  bnt  wliere  no 
interest  has  been  paid  upon  a  bond,  and  no  demand  proved  thereon  for  twenty- 
years,  the  judges  recommend  it  to  the  jury  to  presume  that  it  is  discharged,  and 
to  find  a  verdict  for  the  defendant  2  T.A.  270.  Lord  Ellenborough  has  de- 
clared, that  after  a  lapse  of  twenty  years,  a  bond  will  be  presumed  to  be  satis- 
fied ;  but  there  must  either  be  a  lapse  of  twenty  years,  or  a  less  time  coupled 
with  seme  circumstance  to  strengthen  the  presumptiun.    Camp,  N.P.  29. 
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ddndaot's  plea :  either  traversing  it,  that  is,  totally  denying  it ; 
as  if,  on  an  action  of  debt  upon  bond,  the  defendant  pleads,  that 
be  paid  the  money  when  due  ;  here  the  plaintiff  in  his  replication 
may  totally  traverse  the  plea,  by  denying  that  the  defendant  paid 
it;  or,  he  may  allege  new  matter  in  contradiction  to  the  defend- 
ant's plea ;  as,  when  the  defendant  pleads  no  award  made,  the 
pltintiff  may  reply,  and  set  forth  an  actual  award,  and  assign  a 
tireach ;  or,  the  replipation  may  confess  and  avoid  the  plea,  by 
mne  new  matter  or  distinction,  consistent  with  the  plaintiff's 
ibniier  declaratioB. 

To  the  replication  the  defendant  may  rejoin,  or  put  in  an  an<«; 
sver  called  a  rejoinder.  The  plainttfi'  may  answer  the  rejoinder 
bj  9L  tur-rejoinder ;  up<m  which  the  defendant  may  rekui;  and 
tlie  plaintiff  may  answer  him  by  a  sur-rehuiter. 

la  any  stage  of  the  pleadings,  when  either  side  advances  or 
sfirms  aay  new  matter,  he  usually  avers  it  to  be  true,  V  And  this 
he  is  ready  to  verify."  On  the  other  hand,  when  either  side  tra- 
vefMs  or  denies  the  facts  pleaded  by  his  antagonist,  he  Qsually- 
tenders  an  issue,  as  it  is  called ;  the  language  of  which  is  different, 
according  to. the  party  by  whom  the  issue  is  tendered.  For  if  the 
traverse  or  denial  come  from  the  defendant,  the  issue  is  tendered, 
at  this  manner,  *'  And  of  this  he  puts  himself  upon  the  country,'* 
thereby  submitting  himself  to  the  judgment  of  his  peers  f  but  if 
the  traverse  lie  upon  the  plaintiff,  he  tenders  the  issue,  or  prays 
the  judgment  of  his  peers  against  the  defendant  in  another  form, 
this,  **  And  this  he  prays  may  be  inquired  of  by  the  country." 

But  if  either  side  (as,  for  instance,  the  defendant)  plead  a  spe^ 
cial  negative  plea,  not  traversing  6r  denying  any  tiling  that  was 
hefore  aU^;ed,  but  disclosing  some  new  negative  matter;  as, 
where  the  suit  is  on  a  bond  conditioned  to  perform  an  award,  and 
the  defendant  pleads,  negatively,  that  no  award  was  made ;  he 
tenders  no  issue  upon  this  plea,  because  it  does  not  yet  appear 
whether  the  fact  will  be  disputed,  the  plaintiff  not  having  yet  as- 
iccted  the  existence  of  any  award :  but  when  the  plaintiff*  replies, 
tad  sets  forth  an  actual  specific  award,  if  then  the  defendant 
tttvene  the  replication,  and  deny  the  making  of  any  such  award, 
he  then,  and  not  before,  tenders  an  issue  to  the  plaintiff.  For 
when,  in  the  course  of  pleading,  they  come  to  a  point  which  » 
ifirmed  on  one  side,  and  deni^  on  the  other,  \they  are  then  «aid 
to  be  at  issue ;  all  their  debates  being  at  last'  contracted  into  a 
siBgle  point,  which  must  now  be  determined  either  in  favour  of 
the  plaintiff  or  of  the  defendant. 
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CHAPTER  XXI. 
0/  Isiui^  Demurrer,  and  Trial. 

XSBVik,  being  the  end  of  all  the .  pleadings,  is  the  fourth  part  or 
stage  of  an  action*  and  is  either  upon  matter  of  law»  or  matter  of. 
fact. 

An  tfiMi;  upon  matter  of  law  is  called  a  demurrer:  and  it  con« 
fesses.the  fioLcts  to  be  true,  as  stated  by  the  opposite  party;  but 
denies  that,  by  the  law  arising  upon  those  facts,  any  injury  is  done 
to  the  plaintiff,  or  that  the  defendant  has  made  out  a  legitimate 
excuse :  accordingly,  the  party  which  first  demurs,  rests  or  abides 
upon  the  point  in  question.  As,  if  the  matter  of  the  plaintiff*a 
complaint  or  declaration  be  insufficient  in  law,  as  by  not  assigning^ 
^y  sufficient  trespass,  then  the  defendant  demurs  tb  the  decla- 
ration; if,  on  the  .other  hand,  the  defendant's  excuse  or  plea  be 
tniralid,  the  plaintiff  may  demur  in  law  to  the  plea. 

The  form  of  such  demurrer  is  by  averring  the  declaration  or 
plea,  the  replication  or  rejoinder,  to  be  insufficient  in  law  to  main- 
tain the  action  or  the  defence ;  and  therefore  praying  judgment, 
^r  wa  nt  of  sufficient  matter  alleged . 

An  iiiue  of  fact  is  where  the  fact  only,  and  not  the  law,  is  dis- 
puted. And  when  he  that  denies  or  .traverses  the  fact  pleaded  by 
hb  antagonist  has  tendered  the  issue,  thus,  *'  And  this  he  prays  may 
be  inquired  of  by  the  country;*'  or,  *'  And  of  this  he  puts  him- 
self upon  the  country  ;*'  it  may  immediately  be  subjoined  by  the 
other  party,  **  And  the  said  A.B.  doth  the  like.'*  Which  done, 
the  issue  is  said  to  be  joined. 

-  During  the  whole  of  these  proceedings,  from  the  time  of  the 
defendant's  appearance  in  obedience  to  the  king's  writ,  it  is  neces~- 
sary  that  both  the  parties  be  kept  or  continued  in  court  from  day 
to  day,  till  the  final  dctenniqation  of  the  suit ;  for  the  c*ourt  can 
determine  nothing,  unless  in  the  presence  of  both  the  parties. 
Therefore,  in  the  course  of  plead iug,  if  either  party  neglect  to  put 
in  his  declaration,  plea,  replication,  rejoinder,  and  the  like,  within 
the  times  allotted  by  the  standing  rules  of  the  court,  the  plaintiff, 
if  tb^  omission  be  his,  is  said  to  be  nonsuit,  or  not  to  follow  and 
pursue  bis  complaint,  and  shall  lose  the  benefit  of  his  writ ;  or,  if 
the  negligence  be  on  the  side  of  the  defendant,  judgment  may  be 
had  against  him^  Cor  such  his  default.  And,  after  issue  or  de- 
murrer joined,  as  well  as  in  some  of  the  previous  stages  of  pro- 
ceeding, a  day  is  continually  given  and  entered  upon  the  record, 
for  the  parties  to  appear  on  from  time  to  time.  The  giving  of 
thb  day  is  called  the  continuance,  because  thereby  the  proceedings 
are  conitinued  without  mterruption  from  one  adjournment  to  ano- 
ther.    If  these  continuances  be  omitted,  the  cause  is  thereby 
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discontiiiued,  and  the  defendant  is  discharged  «tiff  die,  for  this 
turn :  for  by  his  appearance  in  court  he  has  obeyed  the  command 
of  the  king's  writ ;  and,  unless  he  be  adjourned  over  to  a  day  certain, 
he  is  no  longer  bound  to  attend  upon  that  summons,  but  he  must 
be  warned  afresh,  and  the  whole  must  begin  de  novo. 
.  Demurrers  are  determined  by  the  judges,  after  hearing  counsel 
on  both  sides ;  and  to  that  end  a  demurrer-book  is  made  up,  con- 
taining all  the  proceedings  a^  length,  which  are  afterwards  entered 
00  record ;  and  copies  thereof,  called  paper- books,  are  delivered  to 
the  judges  to  peruse.  The  record  is  a  history  of  the  most  mate* 
(ial  proceedings  in  the  cause,  entered  on  a  parchmept  roll,  and 
continued  down  to  the  present  time ;  in  which  must  be  stated  the 
original  writ  and  sunuuons,  all  the  pleadings,  the  declaration,  view 
proper  prayed,  the  imparlances,  plea,  replication,  rejoinder,  conti- 
onances,  and  whatever  farther  proceedings  have  been  hail,  all  en- 
tered verbatim  on  the  roll,  and  also  the  issue  or  demurrer,  and  join- 
der therein*. 

When  the  substance  of  the  record  is  complete,  and  copies  are 
delivered  to  the  judges,  the  matter  of  law  upon  which  the  de- 
mnrrer  b  grounded  is,  upon  solemn  argument,  determined  by  the 
court,  and  not  by  any  trial  by  jury  ;  and  judgment  is  thereupon 
accordingly  given.  As,  in  an  action  of  trespass,  if  the  defendant 
in  bis  plea  confess  the  fact,  but  justifies  it  rauiid  venationis,  for 
that  he  was  hunting ;  and  to  this  the  plaintiff  demurs,  that  is,  he 
admits  the  truth  of  his  plea,  but  denies  the  justification  to  be  legal ; 
now,  on  arguing  this  demurrer,  if  the  court  be  of  opinion  that  a 
man  may  not  justify  trespass  in  hunting,  they  will  give  judgment 
for  the  plaintiff;  if  they  think  that  he  n)ay,  then  judffment  is  given 
for  the  defendant.  Thus  is  an  issue  in  law,  or*  demurrer,  dis- 
posed of. 

An  issue  of  fad  takes  up  more  form  and  preparation  to  settle  it ; 
/or  here  the  truth  of  the  matters  alleged  must  be  examined  and 
established  upon  proper  evidence  by  a  jury :  to  which  examination 
of  facts  the  name  of  trial  is  usually  confined. 

THE  JURY. 

The  trial  by  jury,  observes  Sir  William  Blackstone,  hath  been 
used  time  out  of  mind  in  this  nation,  and  seems  to  have  been 
coeval  with  the  first  civil  government  thereof.  Some  authors  have 
endeavoured  to  trace  its  original  up  as  high  as  the  Britons  them- 
selves ;  but  certain  it  is,  that  it  was  in  use  among  the  earliest  Saxon 
colonies. 

Trials  by  juries  in  civil  causes  are  of  two  kinds ;  extraordinary 
and  ordinary.  The  extraordinary  we  shall  only  briefly  hint  at,  and 
confine  ourselves  to  that  which  is  more  usual  and  ordinary. 

The  first  species  of  extraordinary  trial  by  jury  is  that  of  the 
grand  assize.  In  which  a  writ  de  magnd  assiftd  eiigendd  is  directed 
to  the  sheriff,  to  return  four  knights,  who  are  to  elect  and  choote 
twelve  others   to   be  joined  w^th  them  ^   and   these   altogether 
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form  the  grand  assize,  or  great  jury,  which  is  to  try  the  matter  of 
right,  and  must  now  consist  of  sixteen  jurors.* 
•  The  next  species  of  extraordinary  juries  is  that  of  attaint ;  which 
is  a  process  commenced  against  a  former  jury  for  bringing  in  a  &lse 
verdict.  This  jury  is  to  consist  of  twenty-four  of  the  best  paen  in 
the  county,  who  are  called  the  grand  Jury  in  the  attaint,  to  distin- 
guish them  from  the  first  or  petit  jury ;  and  these  are  to  hear  and 
try  the  goodness  of  the  former  verdict. 

The  ordinary  trial  by  jury  is,  where  an  issue  is  joined  upon  a' 
matter  of  fact :  upon  which  the  court  awards  the  writ  of  tenire  faciaa 
upon  the  roll  or  record,  commanding  the  sheriff,  *'  that  he  cause  to 
come  here  on  such  a  day,  twelve  fi^  and  lawful  men,  of  the  body 
of  his  county,  by  whom  the  truth  of  the  matter  may  be  better  known^ 
and  who  are  not  of  kin  to  either  of  the  parties,  to  recognize  the 
trath  of  the  issue  between  them.*'  And  such  writ  is  accordingly 
issued  to  the  sheriff. 

When  the  general  day  of  trial  is  fixed,  the  plaintiff  or  his  attorney 
most  bring  down  the  record  to  the  assizes,  and  enter  it  with  the 
proper  officer,  in  order  to  its  being  called  on  in  course. 

If  it  be  not  so  entered,  it  cannot  be  tried  :  therefore  it  is  in  the 
plaintiff*s  breast  to  delay  any  trial  by  not  carrying  down  the  re^ 
cord ;  unless  the  defendant,  being  fearful  of  such  neglect  in  the 
plaintiff,  and  willing  to  discharge  himself  from  the  action,  will 
himself  undertake  to  bring  on  the  trial ,  giving  proper  notice  to 
the  plaintiff.  Which  proceeding  is  called  the  trial  by  proviso. 
This  practice  hath  begun  to  be  disused  since  the  14  Geo.  II.  c  17. 
which  enacts,  that  if,  after  issue  joined,  the  cause  is  not  carried 
down  to  be  tried  according  to  the  course  of  the  court,  the  plaintiff 
shall  be  esteemed  to  be  nonsuited,  and  judgment  shall  be  given 
for  the  defendant,  as  in  caSe  of  nonsuit.  In  case  the  plaintiff 
intends  to  try  the  cause,  he  is  bound  to  give  the  defendant,  if  he 
live  within  forty  miles  of  London,  eight  days  notice  of  trial ; 
and  if  he  live  at  a  greater  distance,  then  fourteen  days  notice,  in 
order  to  prevent  surprise :  and  if  the  plaintiff  then  change  his 
mind,  and  do  not  countermand  the  notice  six  days  before  the 
trial,  Ike  shall  be  liable  to  pay  costs  to  the  defendant,  for  not  pro* 
eeeding  to  trial.*'t  The  defendant,  however^  or  plaintiff,  may, 
upon  good  cause  shewn  to  the  court  above,  as  upon  the  absence  or 

*  It  seems  not  to  be  ascertuned  that  any  specific  number  above  twelve  is  abso- 
Intely  necessary  to  constitute  tbe  mnd  assize ;  but  it  is  the  usual  course  to 
swear  upon  H  the  four  kiiights  and  twelve  others.     Viner,  Trial  X,  e. 

See  the  proceedings  upon  a  writ  of  right  before  sixteen  recognitors  of  the 
grand  assize,  in  2  WU$,  541. 

^  f  The  statute  only  requires  ten.  days  notice ;  but  at  the  sitting  in  London 
and  Westminster,  the  former  practice  of  fourteen  days  notice  is  still  continued. 
But  in  all  country  causes  ten  days  notice  is  sufficient ;  as,  where  the  oommissioii 
day  is  upon  the  fifteenth  of  any  month,  notice  of  trial  must  be  given  on  or 
before  the  fifth.  impty*$  Prmc,  305.  If  the  defendant  resides  within  fortf 
miles  of  London,  and  the  cause  is  to  be  tried  at  the  sittings  in  London  or 
Westminster,  then  two  days  notice  of  countermand  before  it  is  to  be  tried,  is 
sufficient.    1  Crop,  Prac,  220. 
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sickness  of  a  material  witness,  obtain  lei^ve,  upon  motion,  to  defer 
the  trial  of  the  causie  to  the  next  assizes. 

When  the  cause  is  called  on»  the  record  is  handed  to  the  judge, 
to  peruse  and  observe  the  pleadings,  and  what  issues  the  parties 
are  to  maintiun  and  prove^  while  the  jury  is  called  and  sworn. 

The  jurors  contained  in  the  pannel  are  either  special  or  common 
jurors. 

A  special  jury  were  originally  introduced  in  trials  at  bar,  when 
the  causes  were  of  too  great  nicety  for  the  discussion  of  ordinary 
freeholders ;  or  where  the  sheriff  was  suspected  of  partiality,  though 
Bot  upon  such  apparent  cause  as  to  warrant  an  exception  to  him. 
.  He  is  in  such  cases,  upon  motion  in  court,  and  a  rule  granted  there- 
upon, to  attend  the  prothonotary  or  other  proper  othcer  with  the 
freeholders*  book,  and  the  ofticer  is  to  take  indifferently  forty- 
eight  of  the  principal  freeholders  in  the  presence  of  the  attomevs 
00  both  sides,  who  are  each  of  them  to  strike  off  twelve,  and  the 
remaining  twenty-four  are  returned  upon  the  pannel.  Either  party 
is  entitled,  upon  motion,  to  have  a  special  jury  struck  upon  the 
trial  of  any  issue,  as  well  at  the  assizes  as  at  bar,  he  paying  the 
extraordinary  expence,  unless  the  judge  will  certify  that  the  cause 
required  such  special  jury. 

A  common  jury  is  one  returned  by  the  sheriff  according  to  the 
directions  of  the  3  Geo.  II.  c.  25.  which  appoints,  that  the 
sheriff  or  officers  shall  not  return  a  separate  pannel  for  every 
separate  cause,  as  formerly ;  but  one  and  the  same  pannel  for  every 
cause  to  be  tried  at  the  same  assizes,  containing  not  less  tha^ 
forty  eight,  nor  more  than  seventy-two  jurors ;  and  that  their 
names,  being  written  on  tickets,  shall  be  put  into  a  box  or  glass; 
and  when  each  cause  is  called,  twelve  of  these  persons,  whose 
names  shall  be  first  drawn  out  of  the  box  shall  be  sworn  upon 
the  jury,  unless  abse;it,  challenged,  or  excused ;  or  unless  a  pre- 
vious view  of  the  messuages,  lands,  or  place  in  question,  shall 
have  been  thought  necessary  by  the  court,  in  which  case  six  or 
more  of  the  jurors  returned,  to  be  agreed  on  by  the  parties,  or 
named  by  a  judge  or  other  proper  officer  of  the  court,  shall  be 
appointed  by  special  writ  of  habeas  corpora  or  distringas^  to  have 
the  matters  in  question  shewn  to  them  by  two  persons  named  in 
the  writ;  and  then  such  of  the  jury  as  have  had  the  view,  or  so 
many  of  them  as  appear,  shall  be  sworn  on  the  inqiiest  previous  to 
any  other  jurors. 

By  the  I  &  2  Geo.  IV.  c.46.  the  judges  may  direct  the  sheriff 
to  summon  not  more  than  144  jurors  to  aitend  the  assizes  on  their 
respective  circuits,  and  to  serve  indiscriminately  on  the  civil  and 
criminal  trials ;  which  jurors  are  to  be  divided  into  two  sets,  one 
of  which  is  to  attend  at  the. beginning,  and  the  other  at  the  end  ot 
the  assizes.  And  by  section  2,  the  summonses  are  to  express  for 
the  first  or  second  set  as  the  case  may  be,  and  idso  to  specify  at 
what  time  the  attendance  of  the  juror  w31  be  reauir^. 

As  the  jurors  appear,  when  called,  they  shall  be  sworn,  unless 
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rk0ltenged  by  either  party .    Challenges  are  of  two  sorts ;  challenges 
to  the  array,  and  challenges  to  the  polls. 

ChMUengfi  fo  the  array  are  at  once  an  exception  to  the  whole 
pannel,  in  which  the  jury  are  arrayed  or  set  in  order  by  the  sheriff 
in  his  return :  and  they  may  be  made  upon  account  of  partiality 
or  some  default  in  the  sheriff  or  his  under-ofiicer  who  arraved  the 
panncl*.  And  though  there  be  no  personal  objection  against  the 
sheriff,  yet  if  he  array  the  panncl  at  the  nomination,  or  under  the 
direction  of  either  party,  this  is  good  cause  of  challenge  to  the 
array.  The  array  by  the  ancient  law  may  also  be  challenged,  if 
an  alien  be  party  to  the  suit,  and,  upon  a  rule  obtained  by  hi^ 
motion  to  the  court  for  a  jury  de  medktate  lingua,  such  an  one  be 
not  returned  by  the  sheriff,  pursuant  to  the  28  Edw.  III.  c.  13. 
enforced  by  the  8  Hen.  VIII.  c.  29.  which  enact,  that  where  either 
party  is  an  alien-bom,  the  jury  shall  be  one  half  denizens,  and  the 
^ther  aliens  (if  so  many  be  forthcoming  in  the  place),  for  the  more 
impartial  trial.  But  where  both  parties  are  aliens,  no  partiality  is  to 
be  presumed  to  one  more  than  another;  and  therefore  it  is  enacted, 
that  where  the  issue  is  joined  between  two  aliens  (unless  the  plea 
be  had  before  the  mayor  of  the  staple,  and  thereby  subject  to  the 
restrictions  of  the  27  Edw.  III.  st.  2.  c.8.)  the  jury  shall  all  be 
denizens. 

Chatkngt$  /4?  the  poUi  (in  capita)  are  exceptions  to  particular 
jurors. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges  of  fact) 
are  reduced  to  four  heads  by  Sir  Edw.  Coke;  propter  honorh 
respectum,  propter  defectum,  propter  affectum,  and  propter  de- 
iictum. 

Propter  honorii  re§pectvm ;  as^  if  a  lord  in  parliament  be  im- 
pannelied  on  a  jury,  he  may  be  challenged  by  either  party,  or  he 
may  challenge  himself. 

Propter  defectum ;  as,  if  a  juryman  be  an  alien-bom,  this  is 
defect  of  birth;  if  he  be  a  slave  or  bondman,  this  is  defect  of 
liherty.  But  the  principal  deficiency  is  the  defect  of  estate  suffi- 
cient to  qualify  him  to  be  a  juror.  By  the  4  &  bVf.  &  M.  c.24. 
it  is  raised  to  10/.  per  annum  in  ^gland,  and  61.  in  Wales, 
of  freehold  lands  or  copyhold.  And  by  the  3  Geo.  II.  c.  25.  any 
leaseholder  for  the  term  of  five  hundred  years  absolute,  or  for  any 
term  determinable  upon  life  or  lives,  of  the  clear  yearly  value  of 
20/.  per  annum  over  and  above  the  rent  reserved,  is  qualified  to 
serve  upon  juries.*  When  the  jury  is  one  moiety  of  the  English 
tongue,  and  the  other  of  any  foreign  on^,  no  want  of  lands  shall 

*  Upon  account  of  the  small  number  of  freeholders  in  the  county  of  Middle- 
sex, and  the  frequent  occasion  for  juries  at  Westminster  in  that  county,  it  was 
enacted  by  the  4  Geo.  II.  c.  7.  that  a  leaseholder  for  any  number  of  years,  if  the 
improred  annual  value  of  his  lease  be  501.  above  all  ground-rents  and  other 
reservations,  shall  be  liable  to  serve  upon  juries  for  that  county.  By  the  3  Geo.  IL 
c.25.  persons  ipipannclled  upon  any  jury  within  the  city  of  London  shall  be 
honeeholders.  and  possessed  of  some  estate,  cither  real  or  personal,  of  the  value 
of  100/. 
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be  cause  of  challenge  to  the  alien  ;  for  an  he  is  incapable  to  hold 
any,  this  would  totally  defeat  the  privilege. 

Jurors  may  be  challenged  propter  affectum^  for  suspicion  of  bia» 
9r  partiality.  This  may  be  either  a  ffrimeipal  challenge,  or  to  thei 
Jkwaur.  A  primcipai  challenge  b  such  where  the  cause  assigned 
carries  with  it  primA  facte  evident  marks  of  suspicion  either  oC 
malice  or  favour ;  as,  that  a  juror  is  of  kin  to  either  party,  within, 
the  ninth  degree ;  that  he  has  been  arbitrator  on  either  side ;  that 
he  has  an  interest  in  the  cause ;  that  there  is  an  action  depending, 
between  him  and  the  party ;  tli^t  he  has  taken  money  for  his  ver- 
dict; that  he  has  formerly  been  a  juror  in  the  same  cause;  that 
be  is  the  party's  master,  servant,  counsellor,  steward,  w  attorney, 
or  of  the  same  society  or  corporation  with  him ;  all  these  are 
principal  causes  of  chsulenge,  which,  if  true,  cannot  be  overruled. 
Challenges  to  the  favour  are  where  the  party  hath  no  principal 
challenges,  but  objects  only  some  probable  circumstances  of  sus- 
picion, as  acquaintance,  and  the  like,  the  validity  of  which  must 
be  left  to  the  determination  of  triors^  whose  office  it  is  to  decide 
whether  the  juror  be  favourable  or  unfavourable.  .  The  triors,  in 
case  the  first  man  called  be  challenged,  ;are  two  indifferent  persons 
named  by  the  court ;  and  if  they  try  one  man,  and  findi  him 
indifferent,  he  shall  be  sworn ;  and  then  he  and  the  two  triors,  shall 
try  the  next ;  and  when  another  is  found  indifferent  and  sworn, 
the  two  triors  shall  be  superseded,  and  the  two  first  sworn  on  the 
jaiy  shall  try  the  rest. 

Challenges  propifT  delictum  are  for  some  crime  or  misdemeanor, 
that  affects  the  juror*s  credit,  and  renders  him  infitmous;  as  for  a 
conviction  of  treason,  felony,  perjury,  or  conspiracy ;  or  if  for 
some  infamous  offence  be  hath  received  judgment  of  the  pillory, 
tumbrel,  or  the  like,  or  to  be  branded,  wiiipped,  or  stigmatized  ; 
or  if  he  be  outlawed  or  excommunicated,  or  have  been  attainted 
of  false  verdict,  pr^mtfntrr,  or.  forgery. 

A  juror  may  himself  be  examined  on  oath,  with  regard  to  such 
causes  of  challenge  as  are  not  to  his  dishonour  or  discerdit;  but 
not  with  regard  to  any  crime,  or  any  thing  which  tends  to  hb  dis- 
grace or  disadvantage. 

Besides  these  challenges,  there  are  other  causes  to  be  made  ifse 
of  by  the  jurors  themselves,  which  are  matter  of  exemption  where- 
by their  service  is  excused  or  excluded ;  as  sick  and  decrepit  per- 
sons, persons  not  commorant  in  the  county,  and  men  above  seventy 
years  old,  and  infants  under  twenty-one. 

This  exemption  is  also  extended  by  divers  statutes,  customs, 
and  charters,  to  physicians  and  other  medical  persons,  counsel, 
attorneys,  officers  of  the  courts,  and  the  like;  all  of  whom,  if  im- 
pannelled,  must  shew  their  special  exemption.  Clergymen  are 
also  usually  excused,  out  of  favour  and  respect  of  their  function ; 
but  if  they  are  seised  of  lands  and  tenements,  they  are  in  strictness 
Uabk^to  be  impannelled  in  respect  to  their  lay  fees,  unless  they  be 
in  the  service  of  the  king  or  some  bishop. 
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If.  by  meant  of  challenges,  or  other  cause,  a  su^cient  nuaiber 
of  unexceptionable  jurors  do  not  a|^)ear  at  the  trial,  either  party 
nay  pray  a  tale$.  A  tales  is  a  supply  of  amch  men  as  are  sum- 
moned upon  the  first  pannd,  in  order  to  make  up  the  deficiency. 
Ta/fr,  and  the  like,  was  used  to  be  issued  to  the  sheriff  at  common 
law,  and  must  be  ^1  so  done  tit  a  trial  at  bar,  if  the  jurors  make 
default.  •  But  at  the  assiaes,  or  nui  fn-hu,  the  judge  is  empowered, 
at  the  prayer  of  either  party,  to  award  a  taUi  de  circumsiantibus, 
of. persons  present  in  court,  to  be  joined  to  the  other  jurors  to  try 
the  cause ;  who  are  liable,  however,  to  the  same  challenges  as  the 
principal  jurors. 

When  a  sufHcient  number  of  persons  impannelled  or  talesmen  ap- 
pear, they  are  then  separately  sworn,  well  and  truly  to  try  the  issue 
between  the  parties,  and  a  true  verdict  to  give  according  to  the 
evidence.  ^ 

The  jury  being  sworn,  the  pleadings  are  opened  to  them  by  the 
counsel  for  the  ^aintiff,  who  briefly  mforms  them  what  has  bfeen 
transacted  in  the  court  above,  the  parties,  the  nature  of  the  action, 
the  declaration,  the  plea,  replication,  and  other  proceedings,  and 
lastly,  upon  what  point  the  issue  is  joined.  The  nature  of  the  case, 
and  the  evidence  intended  to  be  produced,  are  next  laid  before  them  ; 
and  when  the  evidence  is  gone  through,  the  counsel  for  the  defendant 
states  his  case,  and  suppc^rts  it  by  evidence :  and  then  the  party 
which  began  is  heard  by  way  of  reply. 

EVIDENCE. 

Evidence,  in  the  trial  by  jury,  is  of  two  kinds;  either  that  whicfar 
b  given  in  proof,  or  that  which  the  jury  may  receive  by  their  onvn 
private  knowledge.  The  former,  or  proofs  (to  which  m  commoa 
speech  the  name  of  evidence  is  usually  confined),  are  either  written 
or  parole,  that  is,  by  word  of  mouth. 

Written  jtroofg,  or  evidence,  are  records,  and  ancient  deeds  of 
thirty  years  standing,  which  prove  themselves  i  but  modem  deeds, 
and  other  writings,  must  be  attested  and  verified  by  parole  evi- 
dence of  witnesses.  And  the  one  general  rule  that  runs  tkroti^h 
all  the  doctrine  of  trials  is  this,  that  the  best  evidence  the  nature 
of  tlie  case  will  admit  of  shall  always  be  required,  if  possible  to  be 
had ;  but  if  not  possiblcf  then  the  best  evidence  that  can  be  had 
shall  be  allowed.  For  if  it  be  found  that  there  is  any  better  evi- 
dence existing  than  is  produced,  the  very  Aot  producing  it  is  a 
presumption  that  it  would  have  detected  some  falsehood  that  at 
'present  is  concealed. 

Thus,  in  order  to  prove  a  lease  for  years,  nothing  else  shall  be 
admitted  but  the  very  deed  of  lease  itself,  if  in  being ;  bnt  if  that 
be  positively  proved  to  be  burnt  or  destro^fed  (not  relying  on  au^ 
loose  negative,  as  that  it  cannot  be  found,  or  the  like,)  then  an 
attested  copy  may  be  produced,  or  parole  evidence  given  of  its 
contents.  *  . 

So,  no  evidence  of  a  discourse  with  another  will  be  admitted 
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botthemaii  kimself  must  be  produced;  yetiii  some  €a3efl.(aff  in 
pmof  oi  any  general  custom^  Or  matter  of  common  traditioB  or 
repute)  the  court  admits  oifAear^tf^  evidence,  or  an  account  of  wha( 
penoBs  deceased  have  declared  in  their  life-time:  but >uch  eyt-> 
dnoe  will  not  be  received  of  any  particular  facts. 

Books  i>f  aecounfe^  or  shop  books,  are  no^  allow^  of  thefnselve^ 
to  be  given  in  evidence  for  the  owner ;  but  a  ser\-ant  lyho  made 
the  entry,,  may  have  recourse  to  Ihfem  to  refresh  his  nlemory :  aod 
if  sach  servant  (who  was  accustomed  to  make  those  entries)  be 
dead,  and  his  han^  be  proved,  the  book  may  be  read  in  evidence ; 
iat  as  tradesmen  are  often  under  the  necessity  of  giving  credit  with- 
OQt  any  note  or  writing,  this  is  therefore,  when  accompanied  with 
such  o^er  collateral  proof  of  fairness  .and  regularity,  the  best  evi- 
dence that  can  then  be  produced.  But  aathis  kind  of  evidence, 
eren  thus  regulated,  would  be  much  too  hard  upon  the  buyer  at 
•oj  long  distance  of  time,  the  7  Jac.  I.  c.  12.  confines  thii$  species 
of  proof  to  such  transactions  as  have  happened  within  one  yeair 
before  the  action  brought;  unless  between  merchant  and  merr 
chant,  in  the  usual  intercourse  of  trade.  For  accounts  of  so 
leceat  a  date,  if  erroneous,  may  more  easily  be  unravelled  and 
sdjnsted. 

WITNESSES. 

With  regard  to  parole  evidence,  or  witnesses:  Uiere  is  a  process 
to  bring  them  in  by  a  writ  of  suhpasna,  which  commands  them, 
lijing  aside  all  pretences  and  excuses,  to  appear  at  the  trial,  on 
pain  of  100/.  to  be  forfeited  to  the  king;  to  which  the  5'£liz. 
C.9.  has  added  a  penalty  of  10/.  to  the  party  aggrieved,  and 
dtmages  equivalent  to  the  loss  sustained  by  want  of  their  evidence. 
Bat  no  witness,  unless  his  reasonable  e^pences  be  tendered  him, 
it  bound  to  appear  at  all ;  nor,  if  he  appear,  is  he  bound  to  give 
eiidence  till  such  charges  are  actually  paid  him;  except  he 
reside  within  the  bills  of  mortality,  and  is  summoned  to  give  ev^- 
deaet  within  the  same. 

All  vritnesses,  of  whatever  religion  or  country,  that  have 
the  use  of  their  reason,  are  to  be  received  and  examined, 
except  such  as  are  in/atiMus,  or  «uch  as  are  interested  in 
the  event  of  the  c^use.  All  others  are  competent  witnesses; 
thoagh  the  jury,  from  other  circumstances,  will  judge  of  their 
mdikUity. 

A  Mahometan  may  be  ^worn  upon  the  Alcoran,  and  a  Gentoo 
according  to  the  custom  of  India,  and  their  evidence  may  be  re- 
ceived even  in  criminal  cases.  But  an  Atheist,  or  a  person  who 
his  no  belief  or  notion  of  a  God,  or  a  future  state  of  rewards  or 
pHQishment,  cannot  be  admitted  as  a  witness. 

Qnakers,  who  refuse  to  take  an  oath  under  any  fojrm,  by  the 
7  &  8  W.  111.  c.  34.  are  permitted,  injudicial  proceedings,  to  make 
ft  solemn  affirmation ;  and  if  such  affirmation,  like  an  oath,  )»c 
^ored  t$i  be  false,  they  are  subject  to  the  penalties  of  perjury. 
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fttt  thli  dl>6ii  not  extend  to  crimiiial  causes;  though  their 
ftffitmatioBs  are  received  in  penal  actions*  as  for  bribery*  See 
Atcheson  v.  Everitt,  Cowp.  312.  where  this  subject  is  largely 
discuss^. 

Infamous  persons  are  such  as  may  be  challenged  as  jurors 
propter  delictum;  and  therefore  cannot  be  admitted  to  give 
evidence. 

Interested  witnesses  may  be  examined  upon  a  voir  dire,  if 
auspected  to  be  secretly  concerned  in  the  event ;  or  their  interest 
may  be  proved  in  court.  Which  last  is  the  only  method  of 
supporting  an  objection  to  the  former  class:  for  no  man  is 
to  be  examined  to  prove  his  own  infamy.  But  a  witness  may 
be  examined  with  regard  to  his  own  in&my,  if  the  confession 
of  it  do  uot  subject  him  to  any  future  punishment ;  as  a  wit- 
ness may  be  asked,  if  he  has  not  stood  in  the  pillory  for 
perjury* 

And  no  counsel,  attorney,  or  other  person^  entrusted  with  the 
secrets  of  the  cause  by  the  party  himself,  can  be  compelled  to  give 
evidence  of  such  conversation  or  matters  of  privacy  as  came  to  his 
knowledge  by  virtue  of  such  trust  and  confidence :  but  he  may 
be  examined  as  to  mere  matters  of  fact,  as  the  execution  of  adeed, 
or  the  like,  which  might  have  come  to  his  knowledge  without  being 
interested  in  the  cause. 

By  the  46  Geo.  HI.  c.  37.  a  witness  cannot  refuse  to  answer 
a  question  relevant  to  the  matter  in  dispute,  the  answeriug  of  which 
has  no  tendency  to  accuse  himself,  or  to  expose  him  to  penalty  or 
iV^rfeiture,  by  reason  only  that  the  answer  to  such  question  may 
establish  or  tend  to  establish  that  he  owes  a  debt,  or  is  subject  to 
a  civil-suit.  •    ■ 

One  witness  (if  credible)  is  sufficient  evidence  to  a  jury  of  any 
single  facts ;  though  the  concurrence  of  two  or  more  corroborates 
the  proof.  Yet  the  law  considers  that  there  are  many  transactions 
to  which  only  one  person  is  privy ;  and  therefore  does  not  always 
demand  the  testimony  of  two. 

Positive  proof  is  always  required,  where  from  the  nature  of  the 
case  it  appears  it  might  possibly,  have  been  had.  But,  next  to 
positive  proof,  cireumstantial  evidence,  or  the  doctrine  of  presump- 
tions,  must  take  place :  for  when  the  fact  itself  cannot  be  demon- 
stratively evinced,  that  which  comes  nearest  to  the  proof  of  the 
fact  is  the  proof  of  such  circumstances  which  either  necessarily  or 
usually  attend  such  facts;  and  these  are  called  presumptions, 
which  are  only  to  be  relied  upon  till  the  contrary  be  actually 
proved.  Violent  presumption  is  many  times  equal  to  full  proof, 
for  there  those  circumstances  appear,  which  necessarily  attend  the 
fact.  As  if  a  landlord  sue  for  rent  due  at  Michaelmas  1754,  and 
the  tenant  cannot  prove  the  payment,  but  produces  an  acquittance 
for  rent  due  at  a  cubseqnent  time,  in  full  of  all  demands,  this  is 
a  violent  presumption  of  his  having  paid  the  former  rent,  and 
is  equivalent  to  full  proof;  for  though  the  actual  payment  is  not 
proved,  yet  the  acquittance  in  full  of  all  demands  is  proved. 
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whieh  could  not  be  without  such  payi&ieBt ;  and  it  therefore  in^ 
duces  60  forcible  a  fMresomption,  that  no  proof  shall  be  admitted 
to  the  contrary. 

Prohibit  preBumptioo,  arising  from  such  circumstances  as 
um^lly  attend  the  fact,  hath  also  its  due  weight :  as  if,  in  a  suit 
hi  rent  d«e  in  1764,  the  tenant  .prove  the  payment  of  the  rent 
due  in  17&5,  this  will  prevail  to  exonerate  the  tenant,  unless  it  be 
clearly  shewn  that  the  rent  of  1754  was  retained  for  some  special 
Rason,  or  that  there  was  some  fraud  or  mistake :  for  otherwise  it 
will  be  presumed  to  have  been  paid  before  that  in  1755,  as  it  is 
saosX  usual  to  receive  first  the  rents  of  longest  standing. 

The  oath  adminbtered  to  the  witness  is  not  only  that  what  he 
deposes  shall  be  true,  but  that  he  shall  also  depose  the  whoh  truth ; 
80  that  he  is  not  to  conceal  any  part  of  what  he  knows,  whether 
ioterrogated  particularly  to  that  point,  or  not.  And  the  evidence 
is  to  be  given  in  open  court,  each  party  having  liberty  to  except  to 
its  competency ;  which  exceptions  are  publicly  stated,  and  by  the 
judge  are  <^nly  and  publicly  allowed  or  disallowed. 

And  if,  either  in  his  directions  or  decisions,  the  judge  mi^-state 
the  kw,  the  counsel  on  either  side  may  require  him  publicly  to 
seal  a  hill  of  excepiiotu,  stating  the  point  wherein  be  is  suppose 
Id  err:  and  this  he  is  obliged  to  seal,  or,  on  refusal,  the  party 
■lay  have  a  compubory  writ  against  him,  commanding  him  to  seal 
it,  if  the  fact  alleged  be  truly  stated.  And  if  he  return  that,  the 
iact  b  untruly  stated,  when  the  case  b  otherwise,  an  action  will 
lie  against  him  for  making  a  false  return. 

This  bill  of  exceptions  is  in  the  nature  of  an  appeal ;  examin- 
able, not  in  the  court  out  of  which  the  record  issues  for  the  trial 
at  ntW  prius,  but  in  the  next  immediate  superior  court,  upon  a 
writ  of  error,  after  judgment  given  in  the  court  below.  But  a 
dtmmrrtr  to  evidence  is  determined  by  the  court  out  of  which  the 
record  b  sent.  This  happens,  where  a  record  or  other  matter  b 
produced  in  evidence,  concerning  the  legal  consequences  of  which 
there  arises  a  doubt  in  law ;  in  which  case  the  adverse  party  may, 
if  he  please,  demur  to  the  whole  evidence;  which  adm^s  the  truth 
of  every  fiact  that  has  been  alleged,  but  deuies  the  sufficiency  of 
them  all,  in  point  of  law,  to  maintain  or  overthrow  the  issue ;  which 
draws  the  question  of  law  from  the  cognizance  of  the  jury,  to  be 
decided  by  the  court. 

Such  evidence  as  the  jury  may  have  in  their  own  consciences, 
by  their  private  knowledge  of  feicts,  has  .as  much  right  to  sway 
their  judgment  as  the  written  or  parole  evidence  which  is  delivered 
io  court ;  and  therefore  if  a  juror  know  any  thing  of  the  matter  in 
issue, 'he  mi^  be  sworn  as  a  witness,  and  give  his  evidence  pub- 
Ucljr  in  court. 

When  the  evidence  is  gone  through  on  both  sides,,  the  judge 
Barns  up  the  whole  to  the  jury ;  who  then  withdraw  from  the  bar 
to  consider  of  their  verdict,  and  they  are  to  be  kept  without  meat, 
drbk,  fire,  or  caqdle,  unless  by  permissioq  of  the  judge,  till  they 
are  all  unanimously  agreed.     And  if  they  eat  or  drink  at  all,  or 
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have  any  eatables  about  thejD»  Ivithout  consent  of  tlie  ccmrt,  and 
before  verdict,  it  is  finable ;  and  if  they  do  bq  at  his  charge  for 
whom  they  afterwards  find,  it  will  set  aside  the  verdict. 

Also,  if  they  speak  with  either  of  the  parties^  or  their  agents^ 
after  they  have  gone  fix)m  the  bar,  or  if  they  receive  any  fresh 
evidence  in  private,  or  if ,  to  prevent  disputes,  they  cast  lots  for 
whom  they'  shall  find,  any  of  these  circumstances  will  entirely 
vitiate  the  verdict. 

And  it  has.  been  held,  that  if  the  jurors  do  not  agree  in  their 
verdict  before  the  judges  are  about  to  leave  the  town,  though  they 
are  not  to  be  threatened  or  imprisoned,  the  judges  are  not  bound- 
to  wait  for  them,  but  may  carry  them  round  the  circuit,  from  town 
to  towuj  until  they  shall  have  agreed  in  their  verdict. 

THE  VERDICT. 

A  verdict,  vere  dictum,  is  either  privy  or  public*  A  privy 
verdict  is  when  the  judge  hath  left  or  adjourned  the  ooort;  and 
the  jury  being  agreed,  in  order  to  be  delivered  from  their  con- 
finement, obtain  leave  to  give  their  verdict  privily  to  the  judge  out 
of  court;  which  privy  verdict  is  of  no  force,  unless  afterwards 
confirmed  by  a  public  verdict  given  openly  in  the  court,  wherein 
the  jury  may,  if  they  please,  vary  from  their  privy  verdict.  Bui 
the  only  effectual  and  legal  verdict  is  the  public  verdict ;  in  which 
they  openly  ^ledare  to  have  tbnnd  the  issue  for  the  plaintiff,  or 
for  the  defendant ;  and  if  for  the  plaintiff,  they  assess  the  da-* 
mages  also. 

When  a  verdict  will  carry  all  the  costs,  and  it  is  doubtful  froin 
the  evidence  for  which  party  it  will  be  given,  it  is  a  common  prac- 
tice for  the  judge  to  recommend,  and  the  parties  to  consent,  that 
a  juror  shall  be  withdrawn :  and  thus  no  verdict  is  given,  and  each 
party  pays  his  own  costs. 

Where  there  is  a  doubt  at  the  trial,  whether  the  evidence  pro- 
duced by  the  plaintiff  is  sufficient  to  support  the  verdict  given  in 
hb  favour 4)y  the  jury,  the  judgie  will  give  leave  to  apply  to  the 
court  above  to  set  aside  the  verdict,  and  to  enter  a  nonsuit ;  but 
if  such  liberty  be  not  reserved  at  the  trial,  the  court  above  con  only 
grant  the  defendant  a  new  trial,  if  they  think  the  plaintiff's  evidence 
insufficient  to  support  his  case. 

Sometimes,  if  there  arise  in  the  case  any  difficult  matter  of  law, 
the  jury,  for  the  sake  of  better  information,  and  to  avoid  the 
danger  of  having  their  verdict  attainted,  will  find  a  special  verdict. 
And  herein  they  state  the  naked  facts,,  as  they  find  them  to  be 
proved,  and  pray  the  advice  of  the  court  thereon;  concluding 
conditionally,  that  if,  upon  the  whole  matter,  the  court  sbaU  be 
of  opinion,  that  the  plaintiff  had  cause  of  action,  they  then  find 
for  the  plaintiff';  if  otherwise,  then  for  the  defendant.  This  is 
entered  at  length  on  the  record,  and  afterwards  argued  and  de- 
termined in  the  court  at  Westminster,  from  whe;ice  the  issue  came 
te  be  tried. 
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Another  method  of  fioding  a  species  of  special  verdict  is^ 
wbeo  die  jury  find  the  verdict  generally  for  the  plaintiff/ but  sub- 
ject nevertheless  to  the  opiuion  of  the  judge  or  the  court  above, 
en  a  special  ease  stated  by  the  counsel  on  both  sides  vrit^  regard 
to  a  matter  of  law ;  which  has  this  advantage  over  a  special  ver- 
diet,  that  it  is  attended  vrith  much  less  expence,  and  obtains  f|. 
mndi  speedier  decision,  the  postea  being  stayed  in  the  lumds  of 
the  officer  of  ittn  prim  till  tne  questk>n  is  determined ;  and  tha 
Terdict  is  then  entered  for  the  plaintiff  or  defendant,  as  the  case 
my  happen. 

But,  as  nothing  appears  upon  the  record  but  the  general  verdict^ 
the  parties  are  precluded  hereby  from  the  benefit  of  a  writ  of 
error,  if  dissatisfied  with  the  judgment  of  the  court  or  judge  upon 
the  point  of  law.  But  in  both  these  instances  the  jury  may,  if 
they  think  proper,  take  upon  themselves  to  determine,  at  their  own 
hazard,  the  complicated  question  of  fact  and  law ;  and,  without 
either  special  verdict  or  special  case,  may  find  a  verdict  absolutelj 
either  for  the  plaintiff  or  defendant. 


CHAPTER  XXIL 

Proceedingi  after  Trial — Judgment^  CosU,  Appeal,  Execution* 

Xp  the  verdict  be  found  for  either  the  plaintiff  or  defendant,  or 
ipecially ;  or  if  the  plaintiff  make  default,  or  be  nonsuit ;  or  what- 
ever is  done  subsequent  to  the  joining  of  issue,  and  awarding  the 
trial ;  it  is  entered  on  record,  and  is  called  a  pestea.  The  sub- 
stance of  which  is,  that  the  said  plaintiff  and  defendant  appeared 
by  their  attom^s  at  the  place  of  trial,  and  a  jury  being  sworn, 
found  such  a  verdict ;  or,  that  the  plaintiff,  aAier  the  jury  sworn, 
made  default,  and  did  not  prosecute  his  suit ;  or  as  the  case  may 
happen.  This  is  added  to  the  roll,  which  is  returned  to  the  court 
from  which  it  was  sent. 

JUDGMENT. 

Next  follows  the  judgment  of  the  court.  Judgment  may,  how- 
ever, for  certain  causes,  be  suspended,  or  finally  arrested;  for  it 
caanot  be  entered  till  the  next  term  after  trial  had,  and  that  upon 
notice  to  the  other  partv.  So  that,  upon  good  cause  shewn,  a  new 
trial  may  be  had;  or  if,  notwithstanding  the  issue  of  fact  be  re- 
gnlariy  decided,  it  appears  that  the  complaint  was  either  not 
sctionable,  or  not  made  with  sufficient  precision  and  accuracy, 
the  party  may  supersede  it,  by  arresting  or  staying  the  judg- 
ment. 
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,  Causes  o(  iuspefuting  the  judgmeiit  by  granting  a  new  trial,  are 
at  present  wholly  extrinsic,  arising  from  matter  foreign^  to  or 
dehors  the  record.  Of  this  sort  are^  want  of  notice  of  trial;  or 
any  flagrant  misbehavionr  of  the  party  towards  the  jury,  which 
may  have  influenced  their  verdict;  or  any  gross  misbehaviour  of 
the  jury  among  themselves ;  also,  if  it  appear  by  the  judge's  re- 
port, certified  by  the  court,  that  the  jury  have  brought  in  a  verdict 
vrithout  or  contrary  to  evidence,  so  that  he  is  reasonably  dissatis- 
fied therewith ;  or  if  they  have  given  exorbitant  damages ;  or  if 
the  judge  himself  have  misdirected  the  jury,  so  that  they  found  an 
unjustifiable  verdict :  for  these,  and  other  reasons,  it  is  the  practice 
of  the  courts  to  award  a  new  trial. 

A  suflicient  ground  must  be  laid  before  the  court,  to  satisfy 
them  that  it  is  necessary  to  have  a  new  trial.  If  the  matter  be 
such  as  did  not  or  could  not  appear  to  the  judge  who  presided  at 
^isi  priuSf  it  is  disclosed  to  the  court  hy -affidavit:  if  it  arise  from 
what  passed  at  the  trial,  it  is  taken  from  the  judge's  notes.  Coun- 
sel are  heard  on  both  sides,  and  the  court  give  their  reasons  at 
large  why  a  new  trial  ought  or  ought  not  to  be  allowed. 
**  A  nc!\v  trial  will  not  be  granted  where  the  verdict  is  small,  nor 
upon  nice  and  formal  objections,  which  do  not  go  to  the  real 
merits.  Nor  in  cases  of  strict  right,  where  the  rigorous  exaction 
of  extreme  legal  justice  is  hardly  reconcilable  to  conscience.  Nor 
is  it  granted  where  the  scales  of  evidence  hang  nearly  equal. 

In  granting  a  new  trial,  the  court  will  lay  the  party  applying 
under  all  such  equitable  terms  as  his  antagonist  shall  desire  and 
mutually  offer  to  comply  with;  such  as  the  discovery  of  some 
facts  upon  oath ;  the  admission  of  others  not  intended  to  be 
litigated;  the  production  of  deeds,  books,  and  pajiers;  the  exa- 
mination of  witnesses  infirm,  or  going  beyond  sea;  and  the  like. 
The  motion  must  be  made  within  the  first  fi>ur  days  of  the  next 
succeeding  term;  within  which  term  it  is  usually  heard  and 
decided. 

^rrf«/«  of  judgment  arise  from  intrinsic  causes,  appearing  upon 
the  face  of  the  record.  Of  this  kind  are,  first,  where  the  decla- 
ration varies  totally  from  the  original  writ ;  as,  where  the  writ  is  in 
debt  or  detinue,  and  the  plaintiff  declares  in  an  action  on  the  case 
for  an  assumpsit.  Also,  where  the  verdict  materially  differs  from 
the  pleadings  and  issue  thereon  :  as  if,  in*  an  action  for  words,  it 
be  laid  in  the  declaration  that  the  defendant  said,  **  the  plaintiff 
is  a  bankrupt;"  and  the  verdict  finds  specially  that  he  said 
**  the  plaintiff  will  be  a  bankrupt.  Or,  thirdly,  if  the  case  laid 
in  the  declaration  be  not  suflicient  in  point  of  law  to  found  an  action 
upon.  And  this  is  an  invariable  rule  with  regard  to  arrests  of 
judgment  upon  matters  of  law,  "  that  whatever  is  alleged  in  arrest 
of  judgment  must  be  such  matter  as  would  upon  demurrer  have 
been  suflicient  to  overturn  the  action  or  plea.''  As  if,  on  an  action 
for  slander  in  calling  the  plaintiff  a  Jew,  the  defendant  deny  the 
words,  and  issue  is  joined  thereon ;  now  if  a  verdict  be  found  ibr 
the  plaintiff,  that  the  words  were  actually  spoken,  whereby  the 
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fret  i&  established,  still  the  defendant  may  inot%  in  arrest  of  judg* 
ment,  that  to  call  a  man  a  Jew  is  not  actionable ;  and  if  the  court 
be  of  that  opinion,  the  judgment  shall  be  arrested.  But  the  rule 
will  not  hold  ^  conversOf  '*  that  every  thing  that  may  be  alleged  as 
cause  of  demurrer  will  be  good  in  arrest  of  judgment ;  for  if  a 
declaration  or  plea*  omit  to  state  some  particular  circumstance, 
without  proving  of  which  at  the  trial  it  is  impossible  to  support 
the  action  or  defence,  this  ombsion  shall  be  aided  by  a  verdict. 
As  if,  in  an  action  of  trespass,  the  declaration  do  not  allege  that 
the  trespass  was  committed  on  any  certain  day ;  or  if  the  defend- 
ant  justify,  by  prescribing  for  a  right  of  common  for  his  cattle,  and 
do  not  plead  that  his  cattle  were  levant  et  couchant  on  the  land ; 
though  either  of  these  defects  might  be  good  cause  to  demur  to  the 
declaration  or  plea,  yet  if  the  adverse  party  omit  to  take  advantage 
of  such  omission  in  due  time,  but  take  issue,  and  have  a  verdict 
against  him,  these  exceptions  cannot,  after  verdict,  be  moved  in 
arrest  of  judgment. 

if,  by  the  misconduct  or  inadvertence  of  counsel,  the  issue  be 
jomedon  a  fact  totally  immaterial,  or  insufficient  to  determine  the 
right,  so  that  the  court  upon  the  finding  cannot  know  for  whom 
judgment  ought  to  be  given ;  as  if,  in  an  action  on  the  case  in 
MtmmpMit  against  an  executor,  he  plead  that  he  himself  (instead 
of  the  testator)  made  no  such  promise;  or  if,  in  an  action  of  debt 
on  bond  conditioned  to  pay  money  on  or  before  a  certain  day,  the 
defendant  plead  payment  on  the  day  (which  issue,  if  foun^  for  the 
plaintiff  would  be  inconclusive,  as  the  money  might  have  been  paid 
before):  in  these  cases  the  court  will,  after  verdict,  award  a 
repUsdtr,  unless  it  appear  from  the  whole  record  that  nothing 
material  can  possibly  be  pleaded  in  any  shape  whatsoever,  and 
then  a  repleader  would  be  fruitless. 

If  judgment  be  not  by  some  of  these  means  arrested  within  the 
first  four  days  of  the  next  term,  it  is  t^en  to  be  entered  on  the  roll 
or  record. 

Judgments  are  of  four  sorts : — First,  Where  the  facts  are  con- 
fessed by  the  parties,  and  the  law  determined  by  the  court ;  as  in 
case  of  judgment  upon  demurrer.  Secondly,  Where  the  law  is 
admitted  by  the  parties,  and  the  facts  disputed ;  as  in  case  of 
judgment  on  a  verdict.  Thirdly,  Where  both  the  fact  and  the  law 
arising  thereon  are  admitted  by  the  defendant ;  which  is  the  ease 
of  judgments  by  confession  or  default.  And  lastly,  Where  the 
plaintiff  is  convinced  that  either  fact  or  law,  or  both,  are  insuf- 
ficient to  support  his  action,  and  therefore  abandons  or  with- 
draws his  prosecution ;  which  is  the  case  in  judgments  upon  a 
nonsuit.  All  these  species  of  judgment  are  either  interlocutory 
or  final. 

/n/er/i^ctt/ory  judgments  are^  such  as  are  giveu  in  the  middle  of 

a  cause,  upon  some  plea,  proceeding,  or  default,  which  is  only 

intermediate,   and  does  not  finally  determine  or  complete  the 

suit. 

But  the  interlocutory  judgments  most  usually  spoken  of  are 
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those  iDdNDptete  jadgments,  whereby  the  tight  of  the  plainiiff  is 
established,  but -the  quantum  of  damages  sustained  oy  htai  is 
not  ascertained ;  which  is  a  matter  that  cannot  ^be  done  with- 
out the  interrention  of  a  jury.  This  can  only  happen  where 
the  plaintiff  recovers ;  for  when  judgment  is  giren  for  the  defendr 
ant,  it  is  always  complete  as  well  as  final.  Ami  thb  happens, 
in  the  first  place,  where  the  defendant  suffers  j«idgment  to  go 
against  him  by  d^ault;  as  if  he  put  in  no  pliesa  at  all  te  the 
plaintiff's  declaration:  by  confession,  where  he  acknowledges 
the  plaintiff's  demand  to  be  just;  or  by  non  sum  inforvudui^ 
when  the  defendant's  attorney  declares  he  has  no  instructions 
•to  say  any  thing  in  answer  to  the  plaintiff,  or  in  defence  of  his 
client ;  which  is  a  species  of  judgment  by  default*  If  these,  or 
any  of  them,  happen  in  an  action  where  the  specific  thing  sued 
for  is  recovered,  as  in  actions  of  debt  for  a  sum  certain,  the 
judgment  is  absolutely  complete*  And  tiierefbre  it  is  usual,  in 
order  to  strengthen  a  creditor's  security,  for. the  debtor  t6  ese»* 
cute  a  warrant  of  attorney  to  some  attorney  named  by  the  credi- 
tor, empowering  him  to  confess  a  judgment  by  either  of  th^ 
ways  just  now  mentioned  in  an  action  of  debt  to  be  brought  by 
the  creditor  against  the  debtor  for  the  specific  sum  due ;  which 
judgment,  when  confessed,  is  absolutely  complete  and  binding: 
provided  the  same  (as  is  also  required  in  all  other  judgments)  be 
regularly  docqueted,  that  is,  abstracted  and  entered  m  a  l>oak-, 
according  to  the  directions  of  the  4  &  5  W.  &  M .  c.  20.  But 
where  damages  are  to  be  recovered,  a  jury  must  be  called  in 
to  assess  them,  unless  the  defendant,  to  save  charges,  wijj  con- 
fess the  whole  damages  laid  in  the  declaration :  otherwbe  the  en^- 
try  of  the  judgment  is,  **  that  the  plaintiff  ought  to  recover  his 
damages  (indefinitely) ;  but  because  the  court  knows  not  what 
damages  the  said  plaintiff  hath  sustained,  therefore  the  sheriff 
is  commanded,  that  by  the  oaths  of  twelve  honest  and  lawful 
men  he  inquire  into  the  said  damages,  and  return  such  inquisi- 
tion into  court."  This  process  is  called  a  writ  of  inquiry ;  in 
the  execution  of  which  the  sheriff  sits  as  judge,  and  tries  by  a 
jury,  subject  to  nearly  the  same  law  and  conditions  as  the  trial 
by}ury  at  nisi  prius,  what  damages  the  plaintiff  has  really  sus- 
tained ;  and  when  their  verdict  is  given,  which  must  assess  $omc 
damages,  the  sheriff  returns  the  inquisition,  which  is  entered  upon 
the  roll,  in  manner  of  a  postea;  and  thereupon  it  is  consi- 
dered, that  the  plaintiff  do  recover  the  exact  sum  of  the  damages 
so  assessed.  In  like  manner,  when  a  demurrer  is  determined 
for  the  plaintiff,  upon  an  action  wherein  damages  are  recovered, 
the  judgment  is  also  incomplete  without  the  aid  of  a  writ  of 
inquiry. 

Final  judgments  are  such  as  at  once  put  an  end  to  the  action, 
by  declaring  that  the  plaintiff  has  either  entitled  himself,  or  has 
not,  to  recover  the  remedy  he  sues  for.  In  which  case,  if  the 
judgment  be  for  the  plaintiff,  it  is  also  considered  that  the  de- 
fendant be  either  amerced,  for  his  wilful  delay  of  ju^ice  in  not 
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inuMdtttfify  obeying  the  kio^B  writ  by  rend^rkig  the  plaintiff  hig 
doe  (  or  be  taken  up,  till  he  my  a  fiiie  to  the  king'  ibr  the^  public 
BuaddBeaQdr  ^bicb  h  eouptecf  with  the  private  injiupy;  in  all  ca^ee 
of  force,  of  fEilsehood  in  denying  his  own  deed,  or  un^itotly  dainP* 
iof  ]M>perty  is  rcfilevin/  or  of  oonleinpt  by  disobeying  the  com- 
mtad  of  die  kang's  writ  or  the  express  pTohibition  of  any  statute. 
BitnoWf  ia  case  of  4;respasSi  ejectment,  assanlt,  and  fttlse  im- 
mseiiinent,  it  i&  provided  that  no  writ  of  €A9£m  shall  is^^ 
one,  nor  any  fine  be  paid,  but  the  pkMntiiF  shall  pay  Us,  9d*  to 
the  proper  oficer,^  and  be  allowed  it  against  the  defendant  aineng 
his  other  costs.    But  if  judgment  be  given  for  the  defendant^  then- 
ia  case  of  fraud  or  deceit  to  the  court,  or  malicious  or  vexatious 
mtof  the  plainti^'  may  also  be  fined ;  but  in  most  cases  it  is  only  ^ 
oonstdeved)  that  he  and  his  pledges  of  prosecuting  -be  (nominidly) 
ameioed  for  his  false  claim,  and  that  the  defendant  may  go  thetcor 
without  a  day,  that  is,  without  any  further  continuanee  or  ad-' 
jouroment. 

COSTS. 

With  regard  to  cbdts,  the  king  (and  any  person  suing  to  his  use) 
ihaQ  neither  pay  nor  receive  costs.  In  two  other  cases  an  exetap- 
tkm  also  lies  from  paying  eosts:  executor^  ahd  administhttbr?, 
when  suing  in  right  of  the  deceased,  shall  pay  none ;  and  paupers, 
who  will  swear  themselves  not  worth  five  pounds,  are  to  have  ori- 
ginal writs  and  subpoenas  gratis,  ^d  counsel  and  attorney  as- 
signed them  without  fee ;  and  are  excused/rom  paying  costs,  when 
ptaintiffs,  but  dhall  suffer  bther  punishment  at  the  discretion  of 
the  iudged.  To  prevent  also  trifling  and  malicious  actions  for 
worm,  lor  assault  and  battery,  and  for  trespass,  it  is  enacted  Iby 
the  43  Ulz.  c.  6.  and  22  &  23  Car.  II.  e.  9.  §  13^.  that  where  the 
jury  who  try  any  of  these  actions  shall  give  less  damages  than  40f . 
the  plaintiff  shaR  be  allowed  no  tnore  costs  than  damages,  unless 
the  judge  shall  certify  under  his  hand,  on  the  back  of  t^e  record, 
that  an  actual  battery  (and  not  an  assault  only)  was  proved,  or 
that  in  a  tilespass  the  freehold  or  title  of  the  land  came  chiefly'  in 
^e^on.  Also  by  tiie  4  &  5  W.  <fe  M.  c.  23.  and  the  8  <&  9  W.  III. 
c.ir.  if  the  trespass  were  committed  in  hunting  or  sporting  by  an 
inferior  tradesman,  or  if  it  appear  to  be  wilfully  and  maliciously 
committed,  the  pkdntiff  shall  have  full  costs,  though  his  damases 
as  assessed  by  the  jury  amount  to  less  than  40f .    (See  page  02.) 

APPBALSa 

Appeab  are  of  different  kinds. 

A  writ  of  attaint ;  which  lies  to  inquire  whether  a  jury  of  twelve 
men  gave  a  false  verdict.  But  the  practice  of  setting  aside  verdicts 
apon  motion,  and  granting  new  trials,  has  superseded  the  use  of 
attaints. 

'  The  writ  of  deceit,  or  action  on  the  case  in  the  nature  of  it,  may 
he  brought  in  the  Court  of  Common  Pleas,  to  reverse  a  judgment 
diere  had  by  fraud  or  collusion  in  a  real  action. 

Bat  the  principal  method  of  redress  for  erroneous  jifdgments  is 
hy  writ  of  error  to  some  superior  court  of  appeal. 
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A  i^t  of  erfor  lies  for  some  supposed  mistake  in  the  proceed- 
ings of  a  court  of  record,  upon  matter  of  Uno  arising  upon  the  face 
of  the  proceedings,  so  that  no  evidence  is  required  to  substantiate 
or  support  it.  .         ' 

If  a  writ  of  error  be  brought  to  reverse  any  judgment  of  an  in- 
ferior court  of  record,  where  the  damages  are  less  than  ten  pounds ; 
or  if  it  be  birougbt  to  reverse  the  judgment  of  :any  superior  court ; 
be  that  brings  Uie  writ,  or  that,  is  plaintiff  in  error,  must  find  sub- 
stantial pledges  of  prosecution  or  bail. 

A  writ  of  error  lies  from  the  inferior  courts  into  the  Kiog's 
Bench,  and  then  from  the  King's  Bench  to  the  House  of  Lords. 
From  proceedings  on  the  law  side  of  the  Exchequer  a  writ  of  error 
lies  into  the  Court  of  Exchequer  Chamber,  and  from  thence  to  the 
House  of  Peers.  From  proceedings  in  the  King's  Bench,  ia  debt, 
detinue,  covenant,  account,  case,  ejectment,  or  trespass,  originally 
begun  therein  by  bill,  (except  where  the  king  is  party)  it  lies  to  the 
Exchequer  Chamber,  and  from  thence  to  the  House  of  Lords. 

But  where  the  proceedings  in  the  King's  Bench  do  not  first 
commence  therein  by  bill,  but  by  original  writ  sued  out  of  Chan- 
cery^ the  writ  of  error  then  lies,  vnthout  any  intermediate  stage  of 
appeal,  directly  to  the  House  of  Lords. 

EXEeUTION. 

If  the  plaintiff  recover  in  an  action  real  or  mixed,  whereby  the 
seisin  or  possession  of  land  is  aiVarded  to  him,  the  writ  of  exe- 
cution is  a  writ  of  seisin  of  a  freehold,  or  a  writ  of  possession  of 
a  chattel  interest.  These  are  writs  directed  to  the  sheriff  of  the 
county,  commanding  him  to  give  actual  possession  to  tKe  plaintiff 
of  the  land ;  in  the  execution  of  which  the  sheriff  may  j\istify 
breaking  open  doors,  if  the  possession  be  not  quietly  delivered. 
But  if  it  be  peaceably  yielded  up,  the  delivery  of  a  twig,  a  turf,  or 
the  ring  of  the  d6or,  in  the  name  of  seisin,  is  sufficient  execution 
of  the  writ. 

Upon  a  presentation  to  a  benefice  recovered  in  a  quare  imp^dit, 
or  assize  of  darrein  presentment,  the  execution  is  by  a  writ  de 
tlaito  admittendo :  directed,  not  to  the  sheriff,  but  to  the  bishop 
or  archbishop,  and  requiring  him  to  admit  and  institute  the  clenc 
of  the  plaintiff. 

Upon  an  assize  of  nuisance,  where  one  part  of  the  judgment  is 
quod  nocumentum  dmoveatur,  a  writ  goes  to  the  sheriff  to  abate  it 
at  the  charge  of  the  party ;  which  likewise  issues  even  in  case  of  an 
indictment. 

Upon  a  replevin,  the  writ  of  execution  is  the  writ  de  retumo 
habendo ;  and  if  the  distress  be  eloigned,  the  defendant  shall  have 
a  capias  in  withernam :  but  on  the  plaintiffs  tendering  the  damages^ 
and  submitting  to  a  fine,  the  process  tft  withernam  shall  be  stayed. 

In  detinue,  after  judgment,  the  plaintiff  shall  have  a  disiring'as, 
to  compel  the  defendant  to  deliver  the  goods,  by  repeated  distresses 
df  his  chattels ;  or  else  &  scire  facias  against  any  third  person  in 
whose  liands  they  may  happen  to  be,  to  shew  cause  why  they  should 
not  be  delive)^ :  and  if  the  defendant  still  continue  obstinat^,^  then 
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(if  the  judgment  have  been  by  default  or  on  demurrer)  the  sheriff 
shall  summon  an  inquest  to  ascertain  the  value  of  the  goods,  and 
the  plaintiff's  damages,  which  (being  either  so  assessed,  or  by  the 
verdict  in  case  of  an  issue)  shadl  be  levied  on  the  person  or  goods  of 
the  defendant. 

Executions  in  actions  where  money  only  is  recovered,  as  a  debt 
or  damages,  and  not  any  specific  chattel,  are  of  five  sorts ;  either 
against  Sie  body  of  the  defendant ;  or  against  his  goods  and  chat- 
tds ;  or  against  his  goods,  and  the  profits  of  his  lands;  o^  against 
his  goods  and  the  possession  of  his  lands ;  or  against  all  three,  his 
body,  lands,  and  goods. 

The  first  of  these  species  of  execution  is  by  writ  of  capiaa  ad 
satitfaciendum  ;  which  lies  to  compel  an  appearance  at  the  begin- 
Drog  of  a  suit.  And  this  cannot  be  sued  out  against  any  but  such 
as  were  liable  to  be  taken  upon  the  former  capiat.  It  doth  not  lie 
against  any  privileged  persons,  peers,  or  members  of  parliament, 
nor  against  executors  and  admmistrators,  nor  against  such  other 
persons  as  could  not  be  originally  held  to  bail. 
'  If  an  action  be  brought  against  a  husband  and  wife  for  the 
debt  of  the  wife  when  sole,  and  the  plaintiff  recover  judgment, 
the  capias  shall  issue  to  take  both  the  husband  and  wife  in  execu- 
-^tioB ;  but  if  the  action,  were  originally  brought  against  herself 
-when  sole,  and  pending  'the  suit  she  many,  the  capiat  shall  be 
awarded  against  her  only.  Yet,  if  judgment  be  recovered  against 
a  husband  and  wife  for  the  contract,  nay,  even  for  the  personal 
ntsbehaviour  of  the  wife  during  her  coverture,  the  capias  shall 
issue  agiunst  the  husband  only. 

Where  both  husband  and  wife  are  arrested  upon  mesne  process, 
the  court  will  discharge  the  wife,  upon  motion  and  proof  of  the 
marriage,  on  common  bail,  unless  it  be  for  a  debt  contracted  since 
her  marriage,  and  she  have  represented  herself  to  be  single ;  in 
which  case  the  court  will  not  assist  her,  but  will  leave  her  to  plead 
her  coverture.  And  where,  after  judgment  against  husband  and 
wife,  they  are  both  rendered  in  discharge  of  bail,  she  shall  be  dis- 
charged; for  they  are  then  in  the  same  situation  as  if  bail  had 
•ever  been  put  in  for  them. 

The  writ  of  capias  ad  satisfaciendum  is  an  execution  of  the 
highest  nature.  By  the  1  Jac.  I.  c.124.  if  the  defendant  die,  while 
charged  in  execution  upon  this  writ,  the  plaintiff  may,  after  his 
death,  sue  out  a  new  execution  against  his  lands,  goods,  or  chattels. 
Tbb  writ  is  directed  to  the  sheriff,  commanding  him  to  take  the 
body  of  the  defendant,  and  have  him  at  Westminster  on  the  day 
therein  named,  to  make  the  plaintiff  satisfaction  for  his  demand. 
And  if  he  do  not  then  make  satisfaction,  he  must  remain  in  cua« 
tody  till  he  does. 

When  a  defendant  is  once  hi  custody  upon  this  process,  and  is 
afterwards  seen  at  large,  it  is  an  escape ;  and-  the  plaintiff  may 
haTe  an  action  against  the  sheriff  for  his  whole  debt.  Escapes  are 
either  voluntary  or  negligent.  Voluntarv  are  such  as  are  by  th^ 
express  consent  of  the  keeper ;  after  which  he  can  ne^wr  retake  his 
^pnsoner  again  (though  the  plaintiff  may  retake  him  at  any  time) 
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-but  the  sfterUf  must  ai&swer  for  the  debt«  Negligent  eseapcvi 
are  hb^  wh^re  the  prisoner  escapes  without  the  keeper's  knowledge 
,pr  consent ;  and  then  upon  fresh  pursuit  the  defendant  may  be 
4^taken,  and  the  sheriff  shall  be  excused^  if  he  have  him  again 
before  an  action  brought  against  him  for  the  escape.  A  rescue  of 
a  pri9oner  m  excctUianp  either  going  to  gaoU  or  in  ga^,  or  a  breach 
„oi  prison,  will  i|ot  excuse  the  sheriff  from  being  guilty  of  and 
answering  for  the  escape. 

4f  a  capiat  adsatkfadendum  be  sued  out,  and  a  nam  eti-imvemlwit 
^jotumed  (hereon^  the  plaint^  may  sue  out  a  process  of  $eifx 
facUu  against  the  bail,  conmianding  them  to  shew  cause  why  he 
i(the  plaintiff)  should  not  have  execution  against  them  for  his  debt 
and  damages ;  and  on  such  writ,  if  the;^  shew  no  sufficient  cause^ 
pr  the  defendant  do  not  surrender  himself  on  the  day  of  the 
return,  or  of  shewing  cause,  the  plaintiff  may  have  judgment 
against  the  bail. 

The  next  species  of  execution  is  against  th^  goods  and  chattels 
of  the  defendant,  and  is  called  a  writ  oi fieri  facias.  This  lies  as 
well  against  privileged  persons,  peers,  &c.  as  other  common  persons, 
and  against  executors  and  administrators,  with  regard  to  the  goods 
of  the  deceased.  The  sheriff  cannot  break  open  any  outer  door 
^  execute  either  this  or  the  former  writ^  but  must  enter  peaceabW, 
and  may  then  break  open  any  inner  door,  in  order  to  take  the  goodf . 
And  he  may  sell  the  goods  and  chattels  (even  an  estate  for  years, 
which  is  a  chattel  real)  of  the  defendant,  till  he  has  raised  enough 
to  satisfy  the  judgment  and  costs ;  first  paying  the  landlord  of  the 
premises,  upon  Which  the  goods  are  found,  the  arrears  of  rent  then 
due,  not  exceeding  one  vear's  rent  in  the  whole.  But  the  landlord 
roust  make  a  demand  of  the  rent  due  before  the  goods  are  removed. 
If  the  sheriff,  in  levying  an  execution,  have  any  doubt  whether  the 
gopds  are  the  property  of  the  defendant,  he  may  summon  a  jury. 

A  third  species  of  execution  is  by  writ  of  Uvori  facias ;  which 
affects  a  man*s  goods  and  the  profits  of  his  lands.  Little  use  is 
now  made  of  this  writ. 

The  fourth  species  b  by  th^  writ  of  elerit ;  which  is  a  judicial 
^t  given  either  upon  a  judgment  for  a  debt  or  damages,  or  upoii 
the  forfeiture  of  a  recognizance  taken  in  the  king*s  court.  By  this 
writ  the  defendant's  goods  and  chattels  are  not  sold,  but  only  ap« 
praised ;  and  all  of  them  (except  oxen  and  beasts  of  the  plough) 
are  delivered  to  the  plaintiff  at  such  reasonable  appraisement  and 
price  in  part  of  satbfaction  of  his  debt.  If  the  goods  be  not  suf- 
ficient, then  the  moiety  or  one  half  of  hb  freehold  lands,  whicii 
he  had  at  the  time  of  the  judgment  given,  whether  held  in  hb  own 
name,  or  by  any  other  in  trust  for  him,  aire  also  to  be  delivered  to 
the  plaintiff,  to  hold  till  out  of  the  rent  and  profits  thereof  the  debt 
.be  levied,  or  till  the  defendant's  interest  be  expired,  as  till  the 
death  of  the  defendant,  if  he  be  tenant  for  life  or  in  tail.  But,  by 
statute,  only  one  half  is  subject  to  execution ;  th^  remainder  being 
left  for  the  landlord  to  dbtrain. 

This  execution  or  seizing  of  lands  by  elegit,  is  of  .so  high  a 
nature,  that  after  it  the  body  of  the  defendant  cannot  b^  taken ; 
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Inl  if  -exoeution  can  only  be  h^  of  the  goods,  because  tfieie  aie 
V9.  lands,  and  such  goods  are  not  sufficient  jfo  pay  the  debt,  a 
ft^ioM  ai  aaiiifaciemum  may  tin^v^  be  bad  after  the  tkgit;  fof 
«iich  elegit  is  in  this  case  no  more  in  effect  t^an  9ijierifacia9.  Sf> 
that  body  and  goods  may  be  taken  in  execution^  or  land  nofl 
|W>d8,;  bnt  not  body  and  land  too^  upon  any  judgment  between 
snbjeqt  aiMl  subjept  in  the  course  of  the  cpmmon  law.  But»  \ 
Upoo  some  prosecutions  given  by  statute ;  as  in  recogaina^otfi 
w  qebta  acluiowledged»  on  statutes  merchant  pr  statutes  staple 
(punuant  to  the  13  £dw.  I.  de  tuercataribue,  and  27  £dw*  MI« 
c  9.)  npon  forfeiture  of  these,  the  body*  lands^  and  goods,  n^ay  a|l 
he  taken  at  once  in  execution,  to  compel  the  payment  ^  the  ctebt. 
The  process  hereon  is  usually  called  an  extent,  because  the  sheri|F 
is  to  cause  the  lands,  &c*  to  be  a(q[Nraised  to  their  fuU  ex^pded 
value,  before  he  delivers  them  to  the  plaintiff,  that  it  may  be  cer- 
tainly known  how  soon  the  debt  will  be  satisfied. 

And  bv  th^  .33  Hen.  VIII,  c.  39.  aU  obligations  made  to  the 
king  shall  have  the  same  force,  and  of  consequence  the  same  re- 
medy to  recover  them,  as  a  statute  staple.  And  his  debt  shall,  in 
suing  out  execution,  be  preferred  to  that  of  every  other  i^reditor 
wbo  nath  not  obtain^  judgment  before  the  king  commenced  h]3 
s«it«  The  kill's  judgment  also  affects  all  lands  which  the  king*s 
debtor  hath  at  or  after  the  time  of  contracting  his  debt,  or  wh^ 
any  of  hi^  oncers  mentioned  i^  the  13  Eliiz.  c  4.  hath  at  or  after 
the  tim^  of  his  entering  on  the  office ;  so  that  if  such  officer  of  the 
ccDwn  aJiene  for  a  valuable  consideration,  the  land  shall  be  liable  to 
the  king*adebt,  even  in  the  hands  of  a  bond  fide  purchaser ;  though 
the  debt  due  to  the  king  was  contracted  by  the  vendor  many  yeam 
after  the  alienation.  But,  between  subject  and  subject,  the 
Statute  of  Frauds  says,  the  judgment  shall  not  bind  the  land  in  the 
hands  of  a  bond  fide  purchaser,  but  only  from  the  day  of  actually 
signing  the  same,  which  is  directed  to  be  punctually  entered  on  the 
record ;  nor  shall  the  writ  of  execution  bind  the  goods  in  the  handfi 
of  a  stranger  or  a  purdiaser,  but  only  fix>m  the  actual  deliverv  of 
the  writ  to  the  sheriff  or  other  officer,  who  is  therefore  ordered  to 
indorse  on  the  back  of  it  the  day  of  his  receiving  the  same. 

By  57  Geo.  III^  c,  177*  to  regulate  extents  in  aid,  it  is  enacted, 
Ihat,  npon  the  issuins  of  every  extent  in  aid,  the  court  shall  cause  the 
amount  of  the  debt  due  to  be  stated  in  the  fiat;  and  in  all  cases  in 
which  the  debt  found  due  to  the  debtor  shall  be  equal  to  or  exceed 
the  debty  the  amount  of  the  debt  so  stated  shall  be  indorsed  upon 
the  writy  which  shall  be  the  authority  tp  the  sheriff,  in  making  his 
le%7;  and  in  all  case9  in  which  the  debt  found  due  to  th$  debtor 
shall  be  of  less  amount  than  the  debt  stated  in  the  fiat,  the  an^ount 
of  such  debt  shall  be  bdorsed  upon  th^  writ,  and  shall  be  authority 
to  the  sheriff,  in  making  his  levy ;  and  the  money  levied  under  every 
such  extent  in  aid  shall  be  paid  over  to  his  majesty's  use,  towards 
satisfaction  of  the  debts  due  to  his  majesty.    ^1. 

In  every  case  in  which  the  sum  produced  by  the  sale  of  any  lands^ 
^mb,  or  chattels,  or  by  the  receipt  of  any  money  %  any  sheriff, 
uitU  be  more  than  jmmcient  to  satisfy  the  i^nonnt  of  the  snm  ^i- 
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vdorsed  upon  the  writ,  such  overplus  shall  be  paid  into  the  exchequer, 
together  with  the  amount  indorsed  upon  the  writ ;  and  the  court 
«hall,  upon  any  summary  appHcationy  make  such  order  for  the  re- 
turn,  disposal,  or  distribution  of  such  surplus,  or  anj  part  thereof^ 
'as  shall  appear  to  be  proper.     §  2. 

Nothing  m  this  act  «hail  afiect,  either  at  law  or  in  equity,  any 
demand  of  the  person  to-whom  such  debt  shall  have  been  due,  when- 
«ei£ed  into  his  majesty's  hands,  or  his  assignees,  executors,  or  ad- 
ministrators, as  to  the  remaining  part  of  such  debt,  or  any  other 
debt  seized  or  sued  for  under  such  extent,  but  still  remaining 
unpaid  either  in  the  whole  or  in  part;  but  it  shall  be  lawful  to 
demand,  sue  for,  and  recover  the  remainder,  or  any  other  debts,  by 
the  like  process  as  if  no  such  extent  in  aid  had  issued.     §  3. 

No  person  who  shall  be  indebted  to  his  majesty  by  simple  con- 
duct only ;  jior  who  shall  be  indebted  to  his  majesty  by  bond,  for 
answering  any  particular  duties,  or  sums  of  money  which  shall  be- 
^oome  due  to  his  majesty ;  nor  any  sub-distributor  of  stamps,  who 
vhaU  have  given  bond ;  nor  any  person  who  shall  have  given  bond 
to  his  majesty,  either  jointly  or  separately,  as  a  surety  only  for 
'Some  other  debtor,  until  such  sure^  shall  have  made  proof  of  a 
<lemand  having  been  made  upon  him  on  behalf  of  bis  majesty,  m  coo- 
isequence  of  the  nonperformance  of  the  conditions  of  the  bond  by  the 
principal,  and  then  only  to  the  amount  of  the  saidtiemand ;  shall  sue 
out  any  extent  in  aid,  for  the  recovery  of  any  debt  due  to  sup h  per- 
'Sons,  or  snb-distributor  of  stamps,  or  surety^  as  aforesaid :  but 
iiotiiing  herein  shall  extend  to  prevent  any  persons  who  diall  become 
-debtors  to  his  majesty  by  simple  contract  only,  by  the  coUecticm  of 
-an^  money  arising  out  of  his  majesty's  revenue,  from  applying  for  and 
«umg  out  any  commission,  or  extents  in  aid,  in  case  one  or  more 
«uch  persons  shall  be  bound  to  hb  majesty  by  bond  or  specialty  of 
record  in  the  Exchequer,  for  answering  for  the  particular  duties  or 
sums  which  shall  constitute  the  debt  that  may  be  then  so  due  from 
^uch  persons.     §  4. 

No  extent  in  aid  shall  be  issued  on  an^  bond  given  by  any  per- 
-sons  as  sureties  for  paying  any  duties  which  may  become  due  toiiis 
taajesty  from  any  society,  incorporated  or  otherwise,  carrying  on  the 
•business  of  insurance  against-any  risk  of  fire,  or  any  other  kind.  §  5. 

Any  persons  imprisoned  under  extents  in  aid  may  apply  to  the 
barons  of  the  Exchequer,  or  to  any  baron  in  vacation,  for  discharge, 
giving  one  montb^s  previous  notice  in  writing  to  the  person  to  whom 
they  owed  the  debt,  stating  the  ground  of  such  application,  and  an 
enumeration  of  all  the  property,  debts,  and  effects  whatsoever  in 
their  own  possession,  or  in  the  possession  of  any  other  person  for 
their  use ;  and  the  court,  or  baron,  may  order  sudi  persons  to  be 
brought  before  them  to  be  examined  upon  oath :  and  if  such  per- 
sons shall  make  a  full  disclosure  of  au  their  property,  or  it  ^all 
otherwise  appear  reasonable  that  they  should  be  no  longer  im« 
prisoned,  the  court  or  baron  may  order  a  writ  of  iuperudeas  quomd 
€orpu$  to  be  issued  for  their  liberation ;  but  no  such  liberation 
«hall  be  deemed  to  satisfy  such  extent  in  aid,  except  as  to  soch  ii»- 
wisonm^nt^  or  the  debt  seized  by  virtue  thereof.    §  6^ 
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All  writs  of  exc^oition  must  be, sued  out  within  a  year  am}  a  day 
tfter  the  judgmeDt  is  entered.  Yet,  however,  the  court  will,  grant 
t  writ  of  scire  facias  for  the  defendant  to  shew  cause  why  the  judg- 
nent  should  not  be  revived » to  which  he  may  plead  sueh  matter  as^ 
ke  has  to  alle|^ ;  or  the  plaintiff  may  still  bring  an  action  of  debt^ 
(bonded  oa  this  dormant  judgment. 


CHAPTER  XXin. 

Process  of  a  Suit  in  the  Court  oj  Chancery* 

1  HE  first  commencement  in  a  suit  of  Chancery  is  by  piefeiring^  8 
hU  to  the  lord  chancellor  in  the  style  of  a  petition,  **  Humbly 
complaining,  sheweth  to  your  lordship,  your  orator,  A.B.  that,  &c« 
k  tender  consideration  wherec^,  and  for  that  your  orator  is  wholly 
without  remedy  at  the  common  law,**  relief  is  therefore  prayed  aft 
the  chancellor*s  hands,  and  also  process  of  suhpcsna  against  the 
defendant  to  compel  him  to  answer  upon  oath  to  all  the  matters 
charged  in  the  bill.  And  if  it  be  to  quiet  the  possession  of  lands, 
to  stay  waste,  or  to  stop  proceedings  at  law,  an  injunction  is  also 
prayed  in  the  nature  of  an  interdictum  by  the  civil  law„  command-' 
mgUie  defendant  to  cease* 

This  bill  must  call  all  necessary  parties,  however  remotely  con^ 
cemed  in  interest,  before  the  court,  otherwise  no  decree  can  be 
made  to  Mhd  them ;  and  must  be  signed  by  counsel,,  as  a  certifi^ 
cate  of  its  decency  and  propriety »    For  it  must  not  contain  matter 
cither  scandalous  or  impertinent ;  if  it  do,  the  defendant  may  re* 
fiue  to  answer  it,  till  such  scandal  or  impertinence  is  expungisd  ; 
whidi  is  done  upon  an  order  to  refer  it  to  one  of  the  otnceis  o^ 
the  court,  called  a  master  in  chancery,  of  whom  there  are  twebe^ 
iDcluding  the  master  of  the  rolls.  The  master  is  to  examine  the  pro- 
priety of  the  bill ;  and  if  he  report  it  scandalous  or  impertinent,  such 
matter  must  be  struck  out,  and  the  defendant  shall  have  his  costs^ 
which  ought  of  right  to  be  paid  by  the  counsel  who  siened  the  bill. 
When  the  bill  is  filed  in  the  office  of  the  six  clerks^  if  an^  inac- 
tion be  prayed  therein,  it  may  be  had  at  various*  stages  of  the 
cause,  according  to  the  circumstances  of  the  case.    If  the  bill  be 
to  stay  execution  upon  an  oppressive  judgment,^  and  the  defendant 
do  not  put  in  his  answer  within  the  stated  time  allowed  by  the 
nilei  of  the  court,  an  injunction  iinll  issue  of  course ;  and  when 
the  answer  comi^  in,  the  mjunction  can  only  be  continued  upon  a 
efficient  ground  appearing  from  the  answer  itself.     But  if  an  in* 
JQBction  1^  wanted  to  stay  waste,  or  other  injuries  of  an  equally 
vrgent  nature,  then,  upon  the  filing  of  the  bill,  and  a  proper  case 
topported  by  affidavits,  the  court  will  grant  an  injunction  immedi-* 
tfefy,  to  continue  till  the  defendant  ha^  put  in  his, answer,  and 
tin  the  court  shall  make  some  further  order  concerning  it :  and 
vhcQ  the  answer  comes  in,  whether.it  shall  then  be  dissolved  or 
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coBtinncd  IW  tht  hearing  of  tike  amae,  is  detenoliied  J^y  fl^  tourt 
upon  argtiDMiK^;        - 

Bitty  upon  Common  biHd^  f»  soon  as  tbej  are  filed,  process 'ot 
suBpfcena  is  taken  out;  which  is  a  writ  commanding  the  defendant 
to  appear  and  answer  to  the  bilf,  on  pain  of  lOOf .  *  But  this  is  not 
all :  for  if  the  defendant,  on  service  of  the  subpcelia,  do  not  ap* 
pear  within  the  time  limited  by  the  rules  of  the  courts  and  plead, 
demur,  or  answer  to  the  bill,  he  is  then  said  to  be  in  contempt: 
and  the  respective  processes  of  contempt  are  in  successive  oitler 
awarded  against  him.  The  first  is  an  attachment,  which  is  a  writ  in 
the  nitture  of  a  capias^  directed  to  the  sherifif,  and  commanding 
him  to  attach,  or  take  up  the  defendant^  and  bring  him  into  courL 

If  the  sheriff  return  that  the  defendant  non  est  incentut,  then 
Bn  attachment  with  proclamations  issues;  which,  besides  the  ordt-« 
nary  form  of  attaonment,  directs  the  sheriff,  that  he  cause  public 
proclamations  to  be  made  throughout  the  county,  to  summon  ^c 
defendant^  upon  his  aUegiancei  personally  to  appearand  answei". 

If  this  be  also  returned  with  a  non  est  inventus,  and  he  stiff 
stands  out  in  contempt,  a  commission  of  rebellion  is-awarded  agmnd 
him,  for  not  obeying  the  king's  proclamations,  according  to  his 
allegiance;  and  fomr  commissioners  therein  named,  or  any  of  them, 
am  ordered  to  attach  him,  wheresoever  he  maybe  found  in  Great 
Britain^  a»a  rebel  and  contemner  of  the  king's  laws  and  govern- 
ment, by  revising  to  atend  his  sovereign  when  required. 

If,  upon  this  commission  of  rebellion,  a  non  est  inventus  is  re- 
tamed,  the  eotiat  then  sends  a  serjeant-at-arms  in  quest  of  him ; 
anddfhe  elude  the  search  of  the  Serjeant  also,  then  9,  sejuestraiion 
isiues  to  Btiee  all  his  personal  estates,  and  the  profits  of  his  real, 
and  to  detain  them,  subject  to  the  order  of  the  court.  After  an 
Older  for  a  sequestration  issued,  the  plaintiff's  bill  is  40  be  taken 
pro  confesso,  and  a  decree  to  be  maoe  accordmgly.*  So  that  the 
sequestration' does  not  seem  to  be  in  the  nature  df  process  to  bring 
in  the  defendant^  but  only  intended  to  enforce  the  performance  of 
thedecree. 

<  If  the  defendant  be  taken  upon  any  of  this  process,  he  is  to  be 
committed  to  the  Fleet,  or  other  prison,  till  he  puts  in  his  appear- 
ance or  answer^  or  performs  whatever  else  this  process  is  issued 
to  enforce,  and  also  clears  his  contempts  by  paying  the  costs 
which  the  plaintiff  has  incurred  thereby.  For  the  same  kind  of 
process  is  issued  out  in  all  sorts  of  contempts,  during  the  progress 
of  the  cause,  if  the  parties  in  any  point  refuse  or  neglect  to  obey 
tfaa  order  of  4he  eourU 

Theprodess  against  a  body  corporate  is  hydistringasp  to  dis- 
train them  by  their  goods  and  chattels,  rents  and  profits,  tilt  they 
shall  obey  the  summons  or  directions  of  the  court.  And  if  a  peer 
be  ar'<kfendant,  the  lord  chancellor  sends  a  letter  missive  to  him  to 
request  his  appewranoe,  together  with  a  copy  of  the  bill ;  and  if 
he  negle<^  to  appear,  then  he  may  be  served  with  a  subpesua : 
and  if  he  continue  still  in  contempt,  a  sequestration  issues  out 
immediately  against  Im  la^s  and  goods,  without  any  of  die  me«ie 
process  of  attachments,   <&e.   which  are  directed   only  against 


Digiti 


zed  by  Google 


dw^pciafa,  «id  tlManefbre  cannot  affoet  a  loed  of  .pailii^iA«it« 
Thtmmt  proceas  issues  against  a  memli^er  of  the  Honae  of  Com- 
moDs,  except  only  that  the  lord  chanceiloff  sends  hivi  no  ktttfr 

Hie  ordinary  process  before  meotioaedjcaanot  be  stiad,oat  tiU 
after  servioe  of  the  subpcma^  for  then  the.oonteBtpt  ^gins;  other-" 
wiw  he  ia  not  preanmed  Xo  have  notice  of  the  bill ;  and  ^hecefore» 
bf  absconding  to  avoid  the  sukpcenOf  a  defendant  might  have 
elsdad  instke,  .till  the  5 Geo. II.  c.25.  which  enacts,,  that  where 
Ibe  dcModant  cannot  be  found  to  be  served  with  process  of 
mkfmaa^  and  absconds  to  avoid  being  served. thereiaitb,  a  dav 
shall  be  appointed  him  to  appear  to  the  bill  of  the  plaintiff,,  which 
is  lo,be  inserted  in  the  London  Gasette,  read  in  the  parish-chnrcb 
whete  the  defendant  last  lived,  and  fixed  up  at.lhe.Ronral  £x^ 
change;  and  if  the  defendant  do .  not  appear  upon  that  day,  the 
biD  Smll  be  taken  pro^  eau/e$$o. 

Bat  If  the  defendant  appear  regulafly»  and  take  a  copy  of  the 
bill,ke,ts  nexttOi/eoNir,  p^if,  oriiiuiorr. 

A  Ammrer  in  equity  is  nearly  of  the  same  natnre  ^  a  denrarr er 
b  law ;  being  an  appeal  to  the  judgment  of  the  courts  whether  the 
defesd^t  sltell  be  bound,  to  answer  the  plaintiff's  bill ;  as,  for 
want  of  sufficient  matter  of  equity  therein  contained ;  or  where  the 
plaintiff,  upon  his  own  shewing,  appears  to  have  no  right ;  or  whece 
the  hill  sracs  the  discovery  of  a  thing  which  may  cause, a  forfeit-* 
we  of  any  kind,  or  may.  convict  a  man  of  any  crimiual  misbeha* 
viour.  For  any  of  these  causes  a  defendant  may  demur  ta  the  bill ; 
and  if,  on  demurrer,  the  defendant  prevail,  the  plainti£t*s  bill  shall 
bp  dismissed;  if  the  demurrer  be  overruled,  the  defendant  is 
erdeied  to  answer. 

A  plea  muf  be  either  to  the  Jmritdictian,  shewing  that  the  oo^rt 
baa  no  cognisance  of  the  cause ;  or  to  the  pers0n^  shewing  some 
disability  in  the  plaintiff,  as  by  outlawry,  excommunication,  and 
the  like ;  or  it  b  in  bar,  shewing  some  matter  wherefore  the  plain- 
tiff can  demand  no  relief  as  an  act  of  parliament,  a  fine,  a  release, 
or  a  former  decree.  And  the  truth  of  this  plea  the  defendant  is 
baod  to  prove,  if  put  upon  it  by  the  plaintiff.  But  as  biUs  are 
sAen  of  a  complicated  nature,  and  contain  various  matters^  a  man 
■my  plead  as  to  part,  demur  as  to  part,  and  answer  to  the  residue. 
But  no  exceptions  to  formal  nnnutua  in  the  pleadings  will  be  here 
allowed;  for  the  parties  are  at  liberty,  on  the  discovery  of  any 
arors  in  form,  to.  amend  them» 

An  amtmer  is  the  most  usual  defence  that  is  made  to  a  plaintiff's 
bBL  It  is  given  in  upon  oath,  or  the  honour  of  a  peer  or  peeress ; 
but  where  there  are  amicable  defendants,  their  answer  b  usually 
taken  wi^oot  oath  by  consent  of  the  plaintiff. 

If  the  defendant  live  within  twenty  miles  of  London^  be  must 
be  sworn  before  one  of  the  masters;  .if  forther  off,  there  may  be 
a  eoQHnission  to  take  hb  answer  in  the  country,  where  the  commb- 
sbners  adminieter.  him  the  usual  o»th ;  and  then  the  answer  being 
•taled  up,  either  one  of  the  commbsioners  carries  it  up  to  the 
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court ;  or  it  M  tent  by  a  mtMttkgtx^  who  swears  he  reoeired  it  from 
one  of  the  commissioners,  and  that  the  same  has  not  been  opened 
or  altered  since  he  received  it. 

An  answer  must  be  signed  by  counsel,  and  must  either. deny  or 
confess  all  the  material  parts  of  the  bill ;  or  it  may  confess  and 
avoid,  that  is,  justify  or  palliate  the  fietcts.  If  one  of  these  be 
not  done,  the  answer  may  be  excepted  to  for  insuffidenqy,  and  the 
defendant  be  compelled  to  put  in  a  more  sufficient  answer.  A  de- 
fendant cannot  pray  any  thing  in  this  his  answer,  but  to  be  dis- 
missed the  court ;  if  he  have  anv  relief  to  pray  against  the  plain- 
tiff, he  must  do  it  by  an  original  bill  of  his  own,  which  is  called  a 
arou  InlL 

After  answer  put  in,  the  plaintiff,  upon  payment  of  \rosts,  may 
an.end  his  bill,  either  by  adding  new  parties,  or  new  matter,  or 
'  both,  upon  the  new  lights  given  him  by  the  defendant :  and  the  de- 
fendant is  obliged  to  answer  afresh  to  such  amended  bill.  But 
this  must  be  before  the  plaintiff  has  replied  to  the  defendant's 
answer,  whereby  the  cause  is  at  issue;  for  afterwards,  if  new 
matter  arise,  which  did  not  exbt  before,  he  must  set  it  forth  by  a 
iuppUmentary  bilL 

There  may  be  also  a  ^7/  of  revivor ,  when  the  suit  is  abated  by 
the  death  of  any  of  the  parties,  in  order  to  set  the  proceedings  again 
in  motion,  without  which  they  remain  at  a  stand. 

And  there  is  likewise  a  Inll  of  interpieader ;  where  a  person 
who  owc»  a  dehr  or  rent  to  one  of  the  partiesin  a  suit,  but,  till  the 
determination  of  it,  he  knows  not  to  which,  desires  that  they  may 
interplead,  that  he  may  be  safe  in  the  payment.  In  4his  last  caae 
it  is  usual  tu  on  lor  the  money  to  be  paid  into  court,  for  the  ben^t 
of  such  of  the  parties  to  whom,  upon  bearing,  the  couit  shall 
decree  it  to  be  due.  But  this  depends  upon  circumstances ;  and 
the  plaintiff  must  also  annex  an  affidavit  to  his  bill,  swearing  that 
he  does  not  collude  with  either  of  the  parties. . 

If  the  plaintiff  find  sufficient  matter  confessed  in  the  defend- 
ants answer  to  ground  a,  decree  upon,  he  may  proceed  to  the 
hearing  of  the  cause  upbn  bill  and  answer  only.  But  in  that  case 
he  must  take  the  defendant's  answer  to  be  true  in  every  point ; 
otherwise  the  course  is,  for  the  plaintiff  to  reply  generally  Uy  the 
answer,  averring  his  bill  to  be  true,  certain,  and  sufficient,  and 
the  defendant's  answer  to  be  directly  the  reverse;  which  he  is 
ready  tp  prove,  as  the  court  shall  award.  Upon  which  the  de- 
fendant rejoins,  averring  the  like  on  his  side;  which  is  joining 
issue  upon  the  facts  in  disputci  To  prove  which  facts,  is  the  next 
■  concern. 

This  is  done  by  examination  of  witnesses,  and  taking  their 
depositions  in  writing.  And  for  that  purpose  interiogatories  are 
framed,  or  questions  in  writmg ;  which,  and  which  only,  are  to 
be  proposed  to,  and  asked  of,  the  witnesses  in  the  cause.  These 
interrogatories  must  be  short  and  pertinent;  not  leading  ones  (as, 
''Did  not  you  see  thisT  or,  **  Did  not  you  hear  thatf*  for  if 
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tber  be  sacfa,  the  depositions  taken  thereon  will  be  sappretfed, 
ana  Mfc  suffered  to  be  read. 

For  the  purpose  of  examining  witnesses  in  or  near  London^ 
there  is  an  examiner's  office  appointed ;  but  for  such  as  live  in  the 
OMifltry,  a  commission  to  ei^amine  witnesses  is  usually  granted  to  . 
foar  <temmlBsioners,  two  named  of  each  side,  or  any  three  or  two 
of  them,  to  take  the  depositions  there.  And  if  the  witnesses  re- 
fide  beyond  sea,  a  commission  may  be  had  to  examine  them  there 
■pon  their  own  oaths ;  and,  if  foreigners,  upon  the  oaths  of  skilful 
ioterpreters. 

The  eoinmiasioners  are  sworn  to  take  the  examinations  truly, 
and  without  partiality,  and  not  to  divulge  them  till  published  in  . 
tbe  Court  of  Chancery ;  and  their  clerks  are  also  sworn  to  se- 
cwy.  The  witnesses  are  compellable  by  process  of  sii(/Meiiff,^as 
b  the  courts  of  common  law,  to  appear  and  submit  to  examina- 
tion. And  when  their  depositions  are  taken,  they  are  transmitted 
to  the  court  with  the  same  care  that  the  answer  of  a  defendant  is 

KBt. 

If  witnesses  to  a  dbputable  fact  be  old  and  in6rm,  it  is  veiy 
ssoal  to  file  a  bill  to  perpetuate  the  testimony  of  those  witnesses, 
although  no  suit  is  depending ;  for  it  may  be»  a  man's  antagonist 
only  waits  for  the  death  of  some  of  them  to  begin  his  suit.  This 
b  most  frequent  when  lands  are  devised  by  will  away  from  the 
heir  at  law ;  and  the  devisee,  in  order  to  perpetuate  the  testimony 
of  the  witnesses  to  such  will,  exhibits  a  bill  in  chancery  against 
the  brir,  and  «ets  forth  the  will  verbatim  therein,  suggesting  that 
the  heir  is  inelined  to  dispute  its  validity ;  and  Uien,  the  defend- 
aat  having  answered,  they  proceed  to  issue,  as  in  other  cases,  and 
examine  the  witnesses  to  the  will ; .  after  which  the  cause  is  at  an 
end,  without  proceeding  to  any  decree,  no  relief  being  prayed  by 
the  bill;  but  the  heir  is  entitled  to  his  costs,  even  though  he 
contest  the  will.  Thb  is  what  is  usually  meant  by  froting  a  will 
in  chancery. 

When  all  the  witnesses  are  examined,  then,  and  not  bafore» 
the  depositions  may  be  published,  by  a  rule  to  pass  publication ; 
after  which  they  are  open  for  the  inspection  of  all  the  parties; 
•»d  copies  may  be  taken  of  them.  The  cause  is  then  ripe  to  be 
set  down  for  hearing ;  which  may  be  done  at  the  procurement  of 
the  plaintiff  or  defeadant,  before  either  the  lord  chancellor  or 
the  master  ^f  the  rolls,  according  to  the  discr^tiou  of  the  clerk 
is  court,  regulated  by  the  nature  and  importance  of  the  suit,  and 
the  arrear  of  causes  depending  before  each  of  them  respectively. 
Either  party  may  be  9uhp€tfM*d  to  hear  judgment  on  the  day  so 
fixed  for  the  hearing ;  and  then,  if  the  plaintiff  do  not  attend,  hia 
bill  is  dismissed  with  costs;  or  if  t)ie  defendftnt  make  defaults 
a  decree  vrill  be  made  against  him,  which  will  be  final,  unless  ho 
pay  the  plaintiff's  costs  of  attendance,  and  shew  *  good '  cause 
to  the  contrary  on  a  day  appointed  by  the  court.  A  plain- 
tiff's bill  ma^  also  at  any  time  be  dismissed  for  want  of  pro- 
secation,  which  is  in  the  nature  of  a  nonsuit  at  law,  if  he 
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sQ^er  three  terms  to  elapse  without  moviiig  (brward  in  the  cause. 

When  there  are  cross  causes,  on  across  bill  filed  by  the  defend- 
ant a|^inst  the  plaintiff  in  the  original  eaiise,  they  are  generally 
contnved  to  be  brought  on  together,  that  the  same  hearings  and  the 
saMe  decree  ita&y  serve  for  both  of  them^ 

'The  method  of  hearing  causes  in  court  i«  usually  thb:— The 

Earties  on  both  sides  appearing  by  their  counisd,  tbfe  plaintiflrs 
itl  is  first  opened,  or  briefly  abridged,  and  the  defendant's  an* 
swer  also,  by  the  junior  counsel  on  each  side ;  after  which  the 
plaintiflTs  leading  counsel  states  the  case  and  the  matters  in  issue, 
and  the  points  of  equity  arising  therefrom ;  and  then  such*  depo- 
sitions as  are  called  for  by  the  plaintiff  are  read  1^  one  of  ihe  six 
clerks;  and  the  plaintiff  may  also  read  sUch  part  of  the  def^d- 
aiifs  answer  as  he  Chinks  material  or  convenient :  and,  afler  this, 
the  rest  of  the  couni^el  for  the  plaintiff  make  their  obserratloas 
and  aignments.  Then  the  defendant's  counsel  go  through  the 
same  process  for  him,  eiccept  that  they  may  not  read  any  part  of 
his  answer ;  aijd  the  counsel  for  the  plaintiff  are  heard  in  reply* 
When  all  are  heard,  the  court  pronounces  the  decree,  adjusting 
every  point  in  debate  accordinjg  to  equity  and  good  conscience ; 
which  decree  being  usually  very  long,  the  minutes  of  it  are  taken 
down,  and  read  openly  in  court  by  the  registrar.**  The  matter  of 
c6sts  to  be  given  to  either  party  is  not  here  held  to  be  a  point  of 
right,  but  merely  discretionary,  according  to  the  circumstances  of 
4he  cfise. 

The  chancellor's  decree  is  either  interlocutory  or  final*  It 
very  seldom  happens  that  the  first  decree  can  be  fknH^^  or  con- 
clude the  cause ;  for  if  any  matter  of  fact  be  strongly  contro- 
verted, this  court  is  so  sensible  of  the  deficiency  of  trial  by  writ» 
t^  depositions,  that  it  will  not  bind  the  parties  thereby,  but 
ilsually  directs  the  matter  to  be  tried  by  a  jury ;  especially  such 
important  facts  as  the  ^idity  of  a  will,  or  whether  A  is  the  heir 
at  law  to  B,  or  the  existence  of  a  modus  decimandu  or  real  and 
immemorial  composition  for  tithes.  But  as  no  jury  can  be  sum- 
ilioned  to  attend  this  court,  the  fact  is  usually  directed  to  be  tried 
hi  the  bar  of  the  Court  of  King's  Bench,  or  at  the  assizes. 

So  likewise,  if  a  question  of  mere  law  arise  in  the  course  of  a 
cause,  as,  whether  by  the  words  of  a  will  all  estefte  for  life  or  in 
tail  is  created,  or  whether  a  future  interest  devised  by  a  testator 
shall  operate  as  a  remainder  or  an  executory  devise,  it  in  the 
practice  of  the  court  to  refer  it  to  the  opinion  of  the  judges  of  tbe 
Court  of  Ring's  Bench  or  Common  Pleas,  upon  a  case  stated  for 
that  purpose,  wherein  all  the  material  fkcts  are  admitted,  and 
the  point  of  law  b  submitted  to  their  decision ;  who  thereupoo 
hear  it  argued  by  counsel  on  both  sides,  and  certify  their  opinion 

'  *  Ift  is  new  tke  pmctlce  of  the  reglstiw  to  letd  the  mlmitei  of  tke  dccrse 
opemly  lacourli  but  aay  partj  to  the  suit  nmy  procure  a  copy  of  them,  aod,  if 
there  is  any  mlitake,  may  move  to  hare  them  amended.  But.  after  a  decree 
\ms  been  f6niiully  dniwn  up  and  entered,  no  errors  in  it  can  be  rectiBed  on 
inotiou,  or  by  any  piber  prbcebdiiigs  ihan  re-hearing  fhe  taa&e. 


Digiti 


zed  by  Google 


BOOK  I.]  Process  ifi  Chuucery.  1^17 

to  tlie  chancclkg,    Aod  upoa  such  certificate  the  decsee  ui  usuailj 


Apotker  thing  :ako  retards  the. completion  of  decceea.  Fre- 
qsently  long  accounts  are  ta  be  settled,  incumbrances  and  debts 
to  be  inquired  into,  and  an  hundred  little  facta  to  be  cleared  up, 
bifore  a  decree  can  do. full  and  sufficient  justice.  These  matters 
aie  atwajs,  by  the  decree  on  the  first  heanng,  referred  to  a  master 
is  diancefy  to  examine,  which  examinations  frequently  last  for 
ytais ;  ana  then  he  is  to  report  the  fact,  as  it  appears  to  him,  to 
tbe  court*  This  report  may  be  excepted  to,  disapproved,  and 
o?er-mled;  or,  otherwise,  is  confirmed  and  made  absolute  by 
Older  of  the  court. 

WMA  all  issues  are  tried  and  settled,  and  all  references  to  the 
■aster  ended,  the  cause  is  again  brought  to  hearing  upon  the 
suiters  of  equity  reserved,  and  a  final  decree  is  made ;  the  per- 
ibnaance  of  which  is  enforced^  (if  necessary)  by  commitment  of 
the  person,  or  sequestradoo  of  Uie  party's  estate.  And  if  by  this 
decree  either  party  think  himself  aggrieved,  he  may  petition  the 
chancellor  for  a  re-hearing,  whether  it  was  heard  before  his  lord- 
ship, or  any  of  the  judges  sitting  for  him,  or  before  the  master  of 
the  rolls,  or  the  vice-chancellor.  For  whoever  may  have  heard^ 
the  cause,  it  is  the  chancellor's  decree,  and  must  be  sigi^ed  by  him 
before  it  b  enrolled ;  which  is  done  of  course,  unless  a  re-hearing 
be  desired.  Every  petition  for  a  re-hearing  must  be  signed  by  two 
counsel,  usually  such  as  have  been  concerned  in  the  cause,  certi- 
Ij^iag  tlMtthey  apprehend  the  cause  is-proper  to  be  re-heard. 

Aa4*  upon  the  re-hearing,  all  the  evidence  taken  in  the  cause, 
whether  read  before  or  not,  is  now  admitted  to  be  read  ;  because 
it  is  the  decree  of  the  chancellor  himself,  who  only  now  sits  to 
hear  reasons  why  it  should  not  be  enrolled  and  perfected ;  at  whii^h 
ti»e  aJlomissions  of  either  evidence  or  argument  may  be  supplied. 
But  ziUx  the  decree  is  once  signed  and  enrolled,  it  cannot  be 
xeheard  or  rectified,  but  by  biilof  review,  or  by  appeal  to  the 
House  of  Lords* 

A  Mi  of  review  mB,y  he  had,  upon  apparent  error  in  judgment 
sppcaring  on  the  face  of  the  decree ;.  or  by  special  leave  of  the 
coort,  upon  oath  made  of  the  discovery  of  new  matter  or  evidence, 
which  could  not  possibly  be  had  or  used  at  the  tinie  when  die 
decree  passed*  But  no  new  evidence  or  matter  then  in  the  know- 
ledge of  the  parties,  and  which  might  have  been  used  before  shall 
be  a  sufficient  ground  fpr  a  bill  of  review. 

An  appeal  to  parliament^  that  is,  to  the  House  of  Lords,  is  the 
iermef  reeatt  of  the  subject  who  thiaHs  himself  aggrieved  by  an* 
istcriocutery  order  or  fmX  determination  in  this  court ;  and  it  is 
tiKtedby  petitioQ  to  the;  House  of  Peers,  andaotby  writt  of  error, 
IS  upon  juogment  at  common  law.  But  no  new  evidence  is  ad'- 
■itted  ia  t£s  House  of  Lords  upon  any  aoeounl;  tbb  being  a 
datkct  jorisdiction,  which  differs  very  considerably  from  those 
ii9tsaces  wherein  the  same  jurisdiction  revises  ao4  correeto  its 
ovD  acts,  as  b  re-hearings,  and  bills  of  review. 
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The  same  course  of  proceedings  is  to  be  obserred  in  all  cases 
heard  by  the  vice-chancellor^  who  is  merely  appointed  an  assistant 
judge  to  the  lord-chancellor:  for  by  the 53  Geo.  III.  cap. 24.  the 
vice-chancellor  is  empowered  to  hear  and  determine  all  causes, 
matters,  and  things,  which  shall  at  any  time  be  depending  in  the 
Court  of  Chancery,  either  as  a  court  of  law  or  equity ;  and  all  his 
decrees,  orders,  and  acts,  are  to  be  considered  as  acts  of  the  High 
Court  of  Chancery,  subject  however  to  be  renewed,  discharged,  or 
altered  by  the  lord-chancellor,  who  must  sign  every  such  order  or 
decree,  before  it  can  be  enrolled  or  considered  valid. 


CHAPTER  XXHL 


Of  the  Courts  of  Law. 

XxAViNG  described  the  manner  in  which  suits  are  carried  on  in 
the  courts  of  common  law  and  equity,  we  are  naturally  led  to  con- 
sider the  constitution  of  the  courts  themselves ;  this  will  be  the 
subject  of  the  present  chapter. 

'  A  cimrt  signifies  a  place  where  justice  is  judicially  adminis- 
tered, of  which  some  are  of  record,  and  some  not.  A  court  of  re- 
cordis  that  which  hath  power  to  hold  pleas,  according  to  the  course 
of  the  common  law,  of  real,  personal,  and  mixed  actions ;  and  a 
court  not  of  record  is  where  the  proceedings  are  not  according  to 
the  course  of  the  common  law,  nor  yet  enrolled. 

*  In  courts  where  writs  are  not  issuable,  the  suit  is  begun  hj 
plaint,  viz,  by  entering  the  action,  the  cause  of  complaint,  &c. : 
and  in  inferior  courts  having  particular  jurisdictions,  it  must  be 
set  forth  at  large ;  for  there  nothing  shall  be  extended  to  be  within 
the  jurisdiction,  but  what  is  expressly  alleged  to  be  so. 

The  courts  of  law  and  equity  are  the  following: — 1.  The  High 
Court  of  Chancery;  2.  The  King*s  Bench ;  3.  The  Court  of  Com- 
mon Pleas ;  4.  The  Exchequer ;  5.  The  Court  of  Assizes,  dec. ; 
to  which  may  be  added,  6.  The  Court  of  Insolvent  Debtors. 

THE  COURT  OF  CHANCERY. 

This  is  the  highest  court  of  judicature  in  the  kingdom,  next  to 
the  parliament,  and  is  of  very  ancient  institution.  Its  jurisdiction 
is  of  two  kinds :  ordinary,  or  legal ;  and  extraordinary,  or  abso- 
lute. 

The  ordinary  court  is  that  wherein  the  lord  chancellor,  in  his 
proceedings  and  judgments,  observes  the  order  and  method  of  the 
eommon  law ;  and  in  such  cases  the  proceedings  are  filed  or  en- 
rolled in  the  PeUy-Bag  Ofiic6. 
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This  ccurt  liolda|ilea  of  r^ogniiances  ackoowiedgad  in-  Chan- 
cery^ writs  of  mre  jmdat  for  repeal  of  letters  pateot,  writs  of 
partitioD,  &c«  and  also  of  all  persooal  actions  by  or  against  any 
officer  of  the  court,  and,  by  acts  of  parliament,  of  several  .offences 
and  causes^  All  original  writs,  conniissions  of  bankrupt,  chari- 
table uses,  of  idiots  and  lunatics,  &c.  issue  out  of  this  court,  for 
Which  it  is  always  open.  One  from  hence  may  have  an  habeu$ 
ftvpicf ,  prohibition,  &c.  in  the  vacation,  which  are  to  be  had  out 
bf  the  raief  courts  only  in  term  time  ;*  and  here  a  sn^pofia  may 
bi  Wued  to  force  witnesses  to  appear  in  other  courts,  when  they 
hava  no  power  to  call  them.  But,  in  prosecuting  caus^,  i^  tbe 
partffts  descend  to  issue,  this  court  cannot  try  it  by  jury ;  but  the 
lecoIrA  is  to  be  sent  into  Uie  Court  of  King^s  Bench,  and  tried  there, 
and  ii|fterwarda  remanded  into  the  Court  of  Chancery ;  though  if 
ther«  De  a  demurrer  in  law,  it  shall  be  argued  and  a4)udged 
here. 

The  ^truordimny  or  unlimited  amrt  exercises  jurisdiction  in 
cases  of  equity,  by  way  of  English  bill  and  answer,  in  abating  the ' 
rigour  of  the  common  law ;  and  where  the  courts  of  law  are  de- 
fective, it  gives  a  remedy.    It  gives  relief  for  and  against  infemtSy 
notwithstanding  their  minority ;  and  for  or  against  married  women^ 
,  called  feme  coverts,  notwithstanding  their  coverture.     All  frauds 
and  deceits  jare  here  relievi^ble ;  as  also  all  accidents  to  mortgagers, 
obligors,  d^c.  against  penalties  and  forfeitures,  wh^re  the  intentioi^ 
was  to  pay  the  debt;  all  breaches  of  trus^,  unreasonable  engage- 
ments, &c.    This  court  may  force  unreasonable  creditors  to  com- 
poo^(ji,dd>ts;  make  executors  &c.  give  security,  and  pay  interest 
for  money  long  in  their  hands;  and  here  executors  may  sue  one 
another,  or  pne  executor  alone  be  sued  without  the  rest;  order 
may  be  made  for  the  performance  of  a  will ;  a  decree  may  be  made 
who  shall  have  the  tuition  of  a  child ;  and  this  court  may  relieve 
.  copvholders  against  the  ill  u^age  of  their  lords;  confirm  title  to 
lands,  where  the  deeds  are  lost;  make  conveyances,  defective 
though  fraud  or  mistake,  good  and  perfect ;  oblige  men  to  come 
to  account  with  each  other ;    avoid  the  bar  of  actions  by  the 
Statute  of  Limitations,  &q. 

But  in  all  cases  where  .the  plaintiff  can  have  his  remedy  at  law, 
be  will  not  be  -relieved  in  Chancery ;  and  long  leases,  as  for  one 
tiiousand  years,  naked  promises,  verbal  agrements  not  executed, 
estates  derived  under  concealed  titles,  Sec,  have  been  refused  re- 
lief in  this  court ;  and  mortgages  are  not  relievable  in  equity  aAer 
twenty  years,  where  no  demand  has  been  made,  or  interest  paid, 
&c.  AJso  this  cpurt  will  not  retain  a  suit  for  any  thing  under  10/. 
value,  except  it  be  in  cases  of  charity ;  nor  for  lands,  Sec.  under 
40<»  per  annum ;  and  it  refuses  to  relieve  persons  in  suits  where 
the  substance  of  them  tends  to  the  overthrow  of  any  fundamental 
point  of  the  common  law,  or  act  of  pariiament. 

*  Bf  the  56  Geo.  III.  c.  90.  .the  power  of  ffrmUing  •  writ  of  hnbeM  corpus  in 
racation  time  is  extended  to  the  judges  of  the  courts  of  King**  Bench  and  Com- 
mon Pkaf ,  and  the  barons  of  the  Exchequer. 
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Add  aIUimip;h  the  p6w«r  of  the  Cdart  6f  Chaneery,  in  its  eaoi- 
table  proceedings,  is  so  great  in  the  foregoing  particalars,  yet  n  li 
no  cowri  &f  tec&rd,  and  Uierefere  can  Mml  the  person  bniy,  and 

*  not  the '  estate  of  the  defendant ;  and  if  the  party  refnse'  to  obey 
the  decree  of  this  conrt»  he  must  be  committed  nntU  lie  does ;  ill 
this  case.  If  there  be  an  order  that  one  shall  stand  committed  to 

'  the'  Fleet  for  breach  ^  a  decree,  there  ranst  be  a  writ  awarded  for 

'  tadctttg  and  imprisoning  him. 

No  fs^ptfiM  or  process  b  to  issue  out  of  this  court  till  a  btU  b 

'ShM,  except  in  imnnctions  to  stay  waste,  and  Suits  at  law,  Sec; 
and  on  a  plaintiff 's  dismissing  his  biH,  or  the  defendant,  for  want 
of  prosecution,  the  plaintiff  is  to  pay  foil  costs.  A  defendant  n#t 
appearing  on  mbposna  issued,  and  abscondinff  to  avoid  being 
serred  therewith,  the  court  may  make  an  order  ror  his  appearand 

'  at  a-  certain  day,  which  shall  be  pubjished  in  the  Gazette;  and  if 
be  do  not.  appear,  the  plaintiff^s  bill  shall  be  taken  pro  eanfeao^ 
%nd  the  defMidant*s  estate  sequestrated  to  satisfy  the  plaintiff. 

The  lord  diancellor,  who  presides  in  this  court,  is  created  such 
by  the  mere  delivery  of  the  king's  great  seal  into  his  custody; 

whereby  he  becomes,  without  writ  or  patent,  an  officer  of  the 

•  greatest  weight  and  power  of  any  now  subsisting  in  the  kiogdom, 
'  and  superior  in  point  of  precedency  to  every  temporal  lord.  JFie 
'  is  a  mivy-eonncitlor  by  hb  office,  and,  according  to  lord  chancel- 
'  lor  ^esmere,  prolocutor  of  the  house  of  lords  by  prescriptioh. 

To  him  belongs  the  appointment  of  all  justices  of 'the  peace 
throughout  the  kingdom.  Being,  fonaerly,  usually  an  eedesiaatic 
(for'  none  else  were  then  capable  of  an  office  so  conversant  in  wri- 
tings), and  presiding  over  the  royal  chapel;  be  became  ireeper  of 
the  lung*s  conscience;  visitor,  in  ri^i^ht  of  the  king,  of  all  hospitals 
and  colleges  of  the  king's  foundation ;  and  patron  of  all  the  sing's 
livings  under  the  value  of  twenty  marks  per  tntnlkm  in  the  king  s 
books.  He  is  the  general  guardian  of  all  infonts,  idiots,  and  hi- 
natics;  and  has  the  general  superintendence  of  all  charitable  ttses 
in  the  kingdom.  And  all  this,  over  and  above  the  vast  and  exten- 
sive jurisdiction  which  he  exercises  in  his  judicial  capacity  in  the 
Court  of  Chancery. 

vicb-chancbllor's  court. 

In  consequence  of  the  extreme  pressure  of  business,  in  the  Co^rt 
of  Chancery,  thb  court  was  created  by  an  act  of  the  53  O^o.  HI. 
c.  24.  for  the  express  purpose  of  assisting  the  lord  chancellor  in 
bis  judicial  functions;  and,  therefore,  all  causes  which  were  before 
heard  by  the  lord  chancellor,  may  now  be  heard  and  decided  In  the 
vice-chancellor's  court :  but  bis  judgments  and  decrees  are  to  be 
signed  by  the  ford  chancdlori  who  has  also  the  authmity  to  reTerae, 
discharge,  and  alt^  them. 

The  vice-chancellor  has  rank  next  to  the  master  of  the  roHs. 
and  is  attended  by  a  secrlstary,  train-bearer,  and  usher.  His  of- 
fice is  held  during  good  behaviour ;  and  he  is  also  remoreaUe  by 
the  king,  upon  an  address  of  both  hous^  of  parliament. 
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THE   COURT   OF   KINGS    BENCH, 

So  called  because  the  king  used  formerly  to  sit  there  in  per- 
son, the  style  of  the  court  still  being  coram  ipso  rege,  is  the 
sopreme  court  of  common  law  in  the  kingdom ;  consisting  of  a 
chief  justice  and  three  puisne  justices,  who  are  by  their  othce  the 
sovereign  conservators jof  the  peace,  and  supreme  coroners  of  the 
kingdom. 

'file  Jurisdiction  of  this  court  is  very  extensive.  .  It  keeps  all 
inferior  courts  within  the  bounds  of  their  authority,  and  may 
either  remove  their  proceedings,  to  be  determined  here,  or  pro- 
hibit their  progress  below.  It  superintends  all  civil  corporations 
in  the  kingdom.  It  commands  magistrates  arid  others  to  do. 
what  their  duty  requires,  in  every  case  where  there  is  no  otlicr, 
specific  remedy.  It  protects  the  liberty  of  the  subject,  by  speedy 
and  summary  interposition.  It  takes  cognizance.both  of  criminal 
and  civil  causes ;  the  former  in  what  is  called  the  crown  side,  or 
crown  office ;  the  latter,  in  the  plea  side  of  the  court. 

On  the  plea  side,  or  civil  branch,  it  hath  an  original  jurisdiction 
and  cognizance  of  all  actions  of  trespass,  or  othe^  injury  alleged 
to  be  committed  vi  ei  armU;  of  actions  for  forgery  of  deeds^ 
maintenance,  conspiracy,  deceit,  and  actions  on  the  case  which 
allege  any  falsity  or  fraud ;  all  of  which  savour  of  a  criminal  na- 
ture, although  the  action  is  brought  for  a  civil  remedy,  and  makes 
the  defendant  liable  in  strictness  to  pay  a  fine  to  the  king,  as  well 
as  damages  to  the  injured  party. 

The  same  doctrine  is  also  now  extended  to  all  actions  on  tfie 
case  whatsoever ;  but  no  action  of  debt  or  detinue,  or  other 
mere  civil  atftion,  can  by  the  common  law  be  prosecuted  by  any 
subject  in  this  court  by  original  writ  out  of  Chancery ;  though  an 
action  of  debt  given  by  siaiuie,  may  be  brought  in  the  King's 
Bench  as  well  as  in  the  Common  Pleas.  And  yet  this  court 
might  always  have  held  plea  of  any  civil  action  (other  than  actions 
real),  provided  the  defendant  was  an  officer  of  the  court,  or  in 
the  cnstody  of  the  marshal  or  prison-keeper  of  this  court,  for  a 
breach  of  the  peace,  or  any  other  offence.  And  in  process  of 
time  it  began  by  a  fiction  to  hold  plea  of  all  personal  actions 
whatsoever,  and  has  continued  to  do  so  for  ages ;  it  being  sur- 
mised that  the  defendant  is  arrested  for  a  supposed  trespass, 
which  he  never  has  in  reality  committed ;  and  being  thus  in  the 
custody  of  the  marshal  of  tiiis,  court,  the  plaintiff  is  at  liberty  to 
proceed  against  him  for  any  other  personal  injury;  which  surmise, 
of  being  in  the  marshal's  custody,  the  defendant  is  not  at  liberty, 
lo  dispute. 

This  court  is  likewise  a  court  of  appeal,  into  which  may  l>e 
removed  by  writ  of  error  b^\  determinations  of  the  Court  of  Com- 
mon Pleas,  and  of  all  inferior  courts  of  record  in  England  ; '  and  io 
which,  till  lately,  a  writ  of  error  lay  also  from  the  Court  of  King's 
Bench  in  Ireland.     Yet  even  this  so  high  and  honourable  ^ourt  is 
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not  the  tUmkr  resort  of  the  subject ;  for,  if  he  be  not  satisfied 
wi^  any  determifiatit)n  bere^  he  ttkky  femoVe  it  by  writ  of  error 
into  the  House  of  Lords,  or  the  Court  of  Exchequer  Chamber,  a» 
the  caM  may  liap)>eil,  according  to  the  nature  of  the  suit,  and  the 
intihner  in  which  it  has  been  prosecuted, 

THE  COURT   OF  COMMON   PLEAS 

Is  one  of  the  king*8  courts,  held  in  Westminster-Hall,  or  other 
cert&in  place ;  it  i^  not  to  follow  me  kine;  and  his  court,  bat  to  be 
held  at  somte  pl^c'e  certain  \  nor  shall  be  removed  without  warning. 
^  acjljoumihent. 

All  actions  bel6ngih^  to  ttiik  court  cortie  here,  either  by  original,, 
^  oh  arrestis  and  dutlawrfes ;  Or  by  privilege  or  attachment,  for 
^  or  agaihst  privileged  ^eVsotis;  or  6)M  of  inferior  courts  not  of 
i^cord.  And  all  civil  causes,  real,  personal,  or  mixed,  are  here 
brought  aAd  detetmin^  ;  though  regul^ly  this  court  canpot  hold 
^lea  in  any  action  real  or  personal,  but  by  writ  oUt  of  Chancery^ 
returnable  hef e ;  unless  it  l>e  by  biYl  for  6r  against  kn  o^cer  or 
dther  JiriVileJ^efd  pei'son  of  the  coiiVt. 

tiie'Cbmlkloii  Fteas  is  s&id  to  have  been  the  only  court  for  real 
*daused  c6nceming  lands;  tod  in  personal  and  mixed  actions  it 
hath  b  icOncut'i'ent  jurisdiction  with  the  King*s  Bench :  but  it  hath 
BfO  c^ghiiabce  df  plea^  of  the  crown ;  and  common  pleas  are  all 
piek^  that  are  hot  i^nch.  Fts  jurisdiction,  like  t'bat  of  the  6th.er 
toiirtdofWestmin^er,  is  general,  and  extends  throughout  England  : 
and  hither  suits  are  removed  out  of  other  courts  by  divets  writs^ 
iEUi  pjr  fednir,  Yetdriafe,  wrft  of  false  judgment,  &c. 

Am  thi^  'c6Urt,  besides  having  jurisdiction  for  punishment  of 
It^  officeVs  &nd  ministers,  mily  grant  prohibitions  to  Keep  temporal 
and  ecclesiastical  courts  within  due  bounds. 

l%e  judges  of  this  court  are  four  in  number,  one  chief  and  three 
}^uiikejiisiice§,  created  by  the  king's  letters  patent,  who  sit  every 
tlay  in  the  fdtir  teVms  to  hear  and  determine  ail  matters  of  law 
|airidihff  in  ctvil  catide^,  whether  relEd,  personal,  or  mixed  and  com* 
pdnhcKd  of  both.  These  it  takes  cognizance  of,  as  weH  originally 
'as  tipoh  r^ihoval  from  the  Tn'ferlot  courts.  But  a  "writ  of  error,  in 
'the  natufe  of  an  appeal,  lie^  frOhi  this  court  into  the  Court  of 
King's  tt^nch. 


TH^  COURT  OF  BXCllEQtJER 

Is  inferidr  m  rank,  not  otily  to  the  court  of  King's  Bench,  but 
to  the  Common  Plea^  also.  Its  province  is,  to  order  the  reVenue» 
of  the  crown,  and  to  recover  the  king's  debts  and  duties.  It  is 
called  the  Exchequer,  from  the  checqucd  cloth,  resembling  a  chess- 
board, which  covers  the  table  there ;  and  oh  which,  when  certain 
of  the  king's  accbunts  are  made  up,  the  sums  are  marked  and 
^idOted  in  counters.     It  consists  of  two  divisions  ;  the  receipt  of 
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the  £xcheqi^^r»  wUich  m^^^^  the  ifoyM  rfiyei^u^;  %^i  t^  90«rt, 
or  judicial  pi^t  of  it,  which  is  again  fufxliyid^  in^to  ^  cou^t  df 
equity  and  a  court  of  common  law. 

The  court  of  equity  is  held  in  the  exchequer-chamber  before 
the  lord  treasurer  and  the  chancellor  of  the  exchequer,  the  chief 
bvop,  and  three /(ifffaf  o^w.  Tb^  primary  ^  ovigiqal  bu^inefs 
of  this  court  is  to  caji  the  king^s  debtors  to  apco^nt,  \j^  biU  filed 
by  the  ^^omey-geueral ;  wd  to  recover  ^ny  If^ids.  tenem^tf  *  or 
hereditampqtSi  ai^y  goods,  chattels^  or  o^b^r  pj^fit^  or  beffefit9» 
belonging  tp  the  ^rown.  Am)  as»  by  a  fictipn,  alm09t  M  Mirts  of 
civil  actipns  are  no^  allowed  to  be  brought  ill  tb^  Kings  Bench* 
ip  like  m&pncri  by  another  fictio^,  aH  kinds  pf  personal  suits  may 
be  pmeinited  in  the  Court  pf  f^Kcbequer*  For  as  M)  the  pffieer? 
and  mipist^rs  of  thb  court  baye,  like  tbpse  of  other  superior  courts^ 
tjie  privilege  pf  suing  i^id  being  9ued  onlv  iu  their  QWn  court ;  so 
also,  the  king  s  debtPf^  And  farmer a»  u^d  all  accomptants  of  the 
Exchequer^  are  privileged  to  sue  And  implead  all  manner  of  per- 
«oiis  in  the  same  court  of  equity  ^at  they  themselves  are  called 
|oto.  They  b^ve  likewise  privilege  to  sue  and  implead  one  ano- 
ther, or  any  stranger,  in  the  same  kind  of  common-law  actions 
{where  |be  personalty  only  is  ppaqemed)  as  are  prosecuted  in  the* 
Court  of  Common  Pleas. 

This  gives  original  to  the  common-law  part  of  their  jurisdiction, 

which  was  established  merely  for  the  benefit  of  the  king*s  ac- 

cpiqptants,  and  is  exercised  by  tl^e  barons  only  of  the  exchequer, 

and  not  the  treasury  or  chanqellor.    The  writ  upon  which  all  pror 

ceedings  here  nre  grounded,  is  called  a  quo  minus:  in  which 

he  plaintiff  suggests,  that  be  is  the  king*s  farmer  or  debtor,  ana 

b^t  the  defendant  hath  done  him  the  ii^ury  or  damage  complained 

>f>  gm  mimtt  ^^fifkm  exisiit^  by  which  be  is  the  less  able  to  pa^ 

he  king  hb  debt  or  rent.     But  now,  by  the  suggestion  of  privi- 

^e,  any  person  may  be  admitted  to  sue  in  the  Exchequer  as  well 

tt  the  king's  acconiptant^     The  surmise  of  being  debtor  tp  the 

iog  is  therefore  bepome  matter  of  form,  and  mere  words  of 

ourse,  and  the  court  is  open  to  all  the  nation  equally.     The  same 

olds  wi|h  regard  to  the  equity  side  of  the  court ;  for  there  any 

erson  may  file  a  bil)  against  another,  upon  a  bare  suggestion 

lat  he  is  the  king*8  accountant ;  but  whether  he  is  so  or  not,  is 

ever  controverted.     In  this  court,  on  the  equity  side,  tb^  clergy 

ave  long  used  to  exhibit  their  bills  for  the  nonpayment  of  tithes, 

^  which  case  the  surmise  of  being  the  king's  debtor  is  np  nction^, 

hey  being  bound  to  pay  him  the  first-fruits  and  annual  tenths.. 

kt  the  chancery  has  of  late  years  obtauied  a  large  share  in  thif 

business. 

An  appeal  from  the  equity  side  of  this  court  lies  immediately  t^ 
he  House  of  Peers :  but  from  the  common-law  side,  in  pursuapce 
>(  the  31  )Ekiw.  111.  c.  12.  a  writ  of  error  must  be  first  brought  into 
ihe  Court  of  Exctiequer-Chamber.  And  from  the  determination 
there  had,  there  lies,  in  the  dernier  rc$ort,  a  writ  of  error  to  tbe 
Poosc  of  Lords. 
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The  next  court  we  shall  mention  is  one  that  hath  no  original 
jurisdiction,  but  is  only  a  court  of  appeal,  to  correct  the  errors  of 
other  jurisdictions :  this  is 

THE   COURT   OF   EXCHEQUER   CHAMBER, 

Which  was  first  created  by  the  31  £dw.  111.  c.  12,  to  determine 
causes  upon  writs  of  error  from  the  common-law  side  of  the  Court 
of  Exchequer.  And  to  that  end  it  consists  of  the  lord  chan- 
cellor and  lord  treasurer,  the  justices  of  the  King*s  Bench  and 
Common  Pleas.  In  imitation  of  which,  a  second  court  of  Exche- 
quer-Chamber was  erected  by  the  27  Eliz.  c.  8.  consisting  of  the 
justices  of  the  Common  Pleas,  ^d  barons  of  the  Exchequer, 
^before  whom  writs  of  error  may  be  brought  to  reverse  judgments 
in  certain  suits  originally  begun  in  the  Court  of  King's  Bench. — 
Into  the  Court  of  Exchequer-Chamber  (which  then  consists  of 

'  all  the  judges  of  the  three  superior  courts,  and  now  and  then  the 
lord  chancellor  also)  are  sometimes  adjourned,  from  the  other 
courts  such  causes  as  the  judges,  upon  argument,  find  to  be  of 
great  weight  and  difficulty,  before  any  judgment  is  given  upon 
th'^m  in  the  court  below. 

From  all  the  branches  of  this  Court  of  Exchequer-Chamber,  a 

'  writ  of  error  lies  to 

THE   HOUSE   OF   PEERS, 

Which  is  the  supreme  court  of  judicature  in  the  kingdom,  having 
at  present  no  original  jurisdiction  over  causes,  but  only  upon  ap- 

fieals  and  writs  ql  error,  to  rectify  any  injustice  or  mistake  of  the 
aw  comn^itted  by  the  courts  below ;  and  is,  in  all  causes,  the  last 
resort,  from  whose  judgment  no  farther  appeal  is  permitted,  but 
evc/y  subor<jinate  tribunal  must  conform  to  its  determinations. 

THE   COURTS   OF   ASSIZE   AND   NISI    PRIUS 

Arc  composed  of  two  or  more  commissioners.  Mho  are  twice^  in 
every  yeu^  sent  by  the  king's  special  commission  all  round  the 
kingdom  (except  London  and  Middlesex,  where  the  courts  of  Nhi 
Prim  are  holden  in  and  after  every  term,  before  the  chief  or  other 
judge  of  the  several  superior  courts,*  and  except  the  four  north- 
ern countjcs,  where  the  assizes  are  holdoi  only  once  a  year) 
to  try  by  ?l  jury  of  the  respective  counties  the  truth  of  such  mat- 
ters of  fact,  as  are  then  under  dispute  in  the  courts  of  Westmin- 
ster-Hall. 

These  compiissioners  must  consist  of  one  of  the  judges  of  the 
courts  at  Westminster,  or  a  king*s  serjcant.  They  usually  make 
their  circuity  in  the  respective  vacations  after  Hilary  and  Trinity 
terms. 

The  judges  upon  their  circuits  sit  by  virtue  of  five,  several  au- 
thorities: 1.  The  commission  of  the  peace.     2.  A  commission  of 

*  These  courts  of  'Shi  Prius,  in  Loudon  and  Middlesex,  arc  called  the  Sittingit 
f/ler  Term,  0* 
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mfcr  and  terminer.  3.  A  commission  of  general  gaol  delivery. 
4.  A  commission  of,  assize,  directed  to  the  judges  and  Serjeants 
therein  named  to  take  (together  with*  their  associates)  assizes  in 
the  several  counties ;  that  is,  to  take  the  verdict  of  a  peculiar  spe- 
cies of  jury  called  an  assize,  and  summoned  for  the  trial  of  landed 
disputes.  The  other  authority  is,  5.  That  of  nisi  prim,  ^hich  is 
a  consequence  of  the  commission  of  assize  heing  annexed  to  the 
office  of  those  justices  by  the  statute  of  Westm.  2. 18  Edw.  I.  c.  80. 
aod  it  empowers  them  to  tiy  all  questions  of  fact  issuing  out  of 
the  courts  at  Westminster,  that  are  then  ripe  for  trial  by  jury. 
These,  by  the  course  of  the  courts,  are  usually  appointed  to  be 
tried  at  Westminster,  in  some  Easter  or  Michaelmas  term,  by  a 
jury  returned  from  the  county  wherein  the  cause  of  action  arises,, 
but  with  this  proviso,  ni^i  prius,  unless  before  the  day  prefixed 
the  judges  of  assize  come  into  the  county  in  question.  This  they 
are  sure  to  do  in  the  vacations  preceding  each  Easter  and  Michael- 
mas term,  which  saves  much  expence  and  trouble. 

INSOLVENT   debtors'   COURT. 

This  court  is  created  by  an  act  of  the  1  Geo.  IV.  yrhicb  enacts, 
that,  from  and  after  the  passing  of  this  act,  it  shall  be'  lawful  for 
his  majesty  to  appoint  a  chief  and  two  other  commissioners,  beinTg 
barristers  at  law,  of  ten  years  standing  at  the  least,  to  be  his  Ma- 
jesty*8  Commissioners  to  preside  in  a  court  to  be  called  ''  The  Court 
for  Relief  of  Insolvent  Debtors,^'  which  shall  be  a  court  of  record 
for  the  purposes  of  this  act.  And  such  court  may  appoint  a  chief 
clerk,  a  provisional  assignee,  a  receiver,  a£d'  so  many  officers  of 
such  court  as  the  lord  chancellor,  lord  keepcgr,  or  lords  com- 
missioners for  the  custody  of  the  great  seal  of  the  United  King- 
dom, together  with  the  lords  chief  justices  of  the  KingV  Bench 
and  Common  Pleas,  and  the  chief  baron  of  the  Exchequer,  shall 
from  time  to  time  deem  necessary ;  and  such  court,  or  one  com- 
missioner thereof,  shall  sit  twice  a  week,  for  the  dispatch  of  busi- 
ness throughout  the  year,  in  some  convenient  place  or  places  in 
the  cities  of  London  or  Westminster,  or  in  the  county  of  Middle- 
sex, within  tUe  bills  of  mortality.* 

The  other  courts  which  we  have  to  notice  may  be  reduced  to 
the  following  heads :  1.  The  County-Court ;  2.  The  Court- Leet ; 
3.  The  Court-Baron. 

1.  The  County-Court  is  a  court  kept  by  the  sheriff  of  every 
county,  and  divided  into  two  sorts:  one  retaining  the  general 
name,  as  the  county-court,  held  every  month,  before  the  sheriff 
or  his  deputy :  the  other  called  the  turn,  held  twice  in  every  ytar, 
tt:.  within  a  month  after  Easter  and  Michaelmas,   - 

By  the  common  law,  every  sheriff  ought  to'^inake  his  turn  or 
circuit  throughout  all  the  hundreds  in  his  county,  in  order  to  hold . 
a  court  in  every  hundred  for  the  redressing  of  common  grievances,  • 
&nd  preservation  of  the  pes^ce,  &c. ;  and  th^'turn  jSc^tbe  King's  leet. 


•  For  the  act  itself,  sec  page  647^-. 
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tbrouffli  all  Uie  county ;  it  being  a  court  of  r«cor<t  rf  vW^li 
^he  sheriff  iq  iudge.  And  V^fore  \h^  ppu^ts  at  We^tn^iuster 
tirere  erected,  the  county  courts  lyere  the  chief  eoui:t9  of  the 
kingdom. 

But  the  power  of  the  county-pourt  was  much  reduced  bY  the 
statMte  of  magna  eharta.  It  hath  now  the  determination  of  cer- 
tiMU  trespasses  and  debts  under  40«.  ^  but  it  hplds  no  p)^  pf  f^ny 
debt  or  aamage  to  the  value  Qf  4Qs.  or  more ;  nor  of  tfe^p^^^^  r f 
it  armist  &c.  ^ut  of  debt  ftnd  other  actions  personal  j^bove  that 
8umf  the  sheriff  may  hold  p^e^  bv  force  of  a  writ  of  justice  whiclf 
is  in  mature  of  1^  commis^ionto  ii\m  to  do  it. 

No  sheriff  is  to  enter  in  the  cqwnty-court  any  plaint  \n  t^^ 

absence  of  the  plaint^',  nor  abov^  pne  plaint  for  one  cause,  oi| 

'  pain  pf  4pi.    And  put  oj  this  cpu^t  causes  are  removed  by  re- 

€ordarif  ponCf  &c.  into  the  courts  of  King*s  Efei^ch  9Rd  Commoii 

Pleas, 

2.  The  Court  Leet  is  a  court  of  record  incident  to  9,  liun*' 
dred,  ordained  for  punishing  offences  against  the  crown.  It  U 
derived  out  of  the  sheriff's  turn*  aid  inquire^  of  all  offences 
under  treaspp ;  but  those  which  are  to  b^  punished  )yith  lo§s  of 
life  pr  member  are  only  inquirable  and  pr^sentaM^  therc^  ^4 
jhust  be  certified  over  to  the  jiistices  of  assize. 

This  coprt  is  called  the  v^ew  ofjrqnk  fled  ft ;  for  that  the  king 
jipp  to  be  there  certi^ed,  by  the  yiew  of  the  steward,  how  many 
people  are  within  every  leet,  apd  have  an  account  of  their  good 
^manners  Imd  government ;  ^nd  all  persons  above  twelve  years  of 
Itge,  ift'faich  have  remained  there  for  a  year  and  a  day,  may  be 
sworn  to  be  faithful  to  the  Hing.  Also  every  one,  from  the  age  of 
twelve  to  sixty  years,  tljat  dwells  within  the  leet,  is  obliged  tO  dq 
suit  in  this  court,  e.%cept  pc^rs,  clergymen,  fl^c. 

In  t|ie  coMrt-leet,  the  steward  is  the  judge,  as  the  sheriff  is  in 
the  turn :  and  this  court  is  to  be  kept  twice  a  year,  once  in  9 
month  after  pastpr,  and  the  other  within  a  month  after  Michael- 
mas, at  a  certain  place  within  the  precinct ;  and  the  steward  h^th 
power  to  elect  oi^cers,  as  constables,  tithing-men,  &p.  as  well  a^ 
to  punish  offenders.  The  usual  method  of  punishment  in  the  leet 
is  bv  fine  and  amercement ;  and  a  presentment  her j  subjects  the 
party  to  them :  the  former  is  assessed  by  the  steward,  and  the 
latter  by  the  jury :  for  both  of  which  the  lord  may  have  an  action 
of  d^bt,  or  take  a  distress.^ 

This  court  inquires  of  aiid  punishes  misdemeanors,  encroach- 
ments, nuisances,  &c.  purprestures  in  lands  or  woods ;  or  houses 
set  up,  or  beat  down,  and  other  annoyances ;  bounds  taken  away  ^ 
ways  or  waters  turned,  or  stopped ;  of  thieyes,  and  hues  and  cries 
not  pursued ;  of  bloodshed,  escapes,  persons  outlawed,  money- 
coinci-s,  treasure  J&>und,  assize  of  bread  and  ale,  persons  keeping 
ale-houses  without  licence,  false  weights  and  measures,  unlawlnl 
games,  offences  relating  to  the  game ;  of  tanners  selling  insufficient 
leather,  forcstallers  and  engrossers  of  markets,  &c. ;  of  victuallers 
and  labourers,  unlawful  fishinXi  idle  persons,  ^c. 
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And  the  lord  of  the  leet  ought  to  have  a  pillory  and  a  tumbrel, 
Ac.  to  punish  offenders ;  or,  for  want  thereof,  he  may  be  fined,  or 
the  liberty  seized :  and  all  towns  within  the  leet  are  to  have  stocks 
in  repair ;  and  the  town  that  hath  none  is  to  forfeit  5/. 

3.  The  Court-Baron  is  that  court  which  every  lord  of  a  manor 
has  within  his  own  precinct ;  and  id  aA  inseparable  incident  to  a 
manor.  It  must  be  held  by  prescription,  for  it  cannot  be  created 
at  this  day,  u^  i^  to  be  kept  on  some  part  of  the  manor. 

This  court  is  of  two  natures :  1.  By  the  common  law,  which  «• 
th*  baron's  or  freeholders*  court,  of  ViAich  the  freeholders,  fcciftj^ 
ttiitors,  lare  tte  judges ;  i.  By  custom,  which  fe  call^  the  cus- 
to'Aiary  eo'ilrt,  tHA  concerns  the  customary  tenants  &nd  copytiotdems, 
whereof  tti^  lot-d  or  his  steward  is  judge.  The  court-Mtron  YAay 
be  of  this  double  nature,  or  giie  may  l^  without  the  other.  The 
freeholders*  court  hath  jurisdiction  for  trying  actions  of  debt, ' 
trespass,  ^c.  under  40#.  and  may  be  held  every  three  weeks ; 
being  something  like  the  c6^nty  court.  But  on  recovery  in  debt, 
they  have  not  power  to  make  execution,  only  to  restrain  the  de- 
feaaanVs  goods,  and  retain  them  till  satisfattion  be  n^de.  The 
dth^r  couii-baron  is  for  taking  and  passing  of  estates,  surrenders, 
Admittances,  &e. ;  and  b  kept  but  once  or  twice  in  the  year  (usUatty 
with  the  court  leet),  unless  it  be  on  purpose  to  g^ant  an  estate,  . 
Aiid  then  it  may  be  bolden  as  ottcn  as  reqiiired.  ^ 

in  this  court  the  homage  jury  arc  to  inquire  that  the  lords  dc?^. 
Iiot lose tWir  services^  duties,  or  customs;  but  that 'the^, tenants  ^ 
Inake  their  suits  of  court,  pay  their  rents,  heriots,  ^c.  and  Iteep  * 
ttods  and  teneineh'ts  in  repair,  &c. :  and  every  public  trespass  may 
be  punished  here  by  amercement,  on  presenting  the  same. 

There  is  yet  another  cduil  Icnown  to  the  law  of  England,  which 
is'theCotttT  Of  Pifc-Pout)kte,  to  called  from  the  dusty  feet  of 
tite  suttors,  and  derived,  according  to  some,  from  fieSi  paldreaux 
(a  pedlar,  in  old  Frencti),  and  therefore  signifying  the  court  of 
such  petty  chapmen  as  resort  to  fairs  or  markets,  u  is  a  court  of 
record  incident  to  every  fair  and  market,  of  which  the  steward  of 
mm  who  owns  or  has  the  toll  of  the  marlcet  is  the  judge :  and  its 
jairisdiction  extends  to  administer  justice  for  all  commercial  injuries 
dooe  in  that  Vair  or  maiket,  and  not  in  any  preceding  one.  So 
thMth'e  injury  must'be  done,  complained'  of,  heard,  and  deter- 
mined, wilnin  the  codipass  of  one  and  the  same  day,  unless  the 
fai)r  continue  longer.  This*court  has  cognizance  of  aA  matters  of 
eototract  that  can  possibly  arise  ivithin  the  precinct  of  trhat  fair  or 
market;  "and  £he  plaintiff  must  make  an  oath  that  the  cause  of 
action  arose  there.  From  this  court  a  writ  of  error  lie^,  in  the 
natftre  of  JEUi  appeal,  to  the  courts  at  Westminster ;  which  are  now 
^  bound,  l^  the  10  Geo.  I.  c.  70.  to -issue  writs  of  execution 
in  aid  of  its  process  after  judgment,  where  the  person  or  effects 

ofthe  defendant  are  not  within  the  limits  of  this  inferior  Juris- 

dictioir. 


Digiti 


zed  by  Google 


128  Courts  of  Law.  [book  k 


CHAPTER  XXIV. 

0/  Courts  Ecelesioitical,  Military ,  Maritime,  Sfc. 

Besides  4he  several  courts  wbicb  we  have  already  treated  of, 
there  still  remain  some  others  to  be  noticed,  of  a  jurisdiction 
equally  public  and  general,  which  take  cognizance  of  other  species 
of  injuries,  of  an  ecclesiastical,  military,  and  maritime  nature,  and 
therefore  are  properly  distinguished  by  the  title  of  ecclesiastical 
courts,  courts  military,  and  courts  marithne. 

ECCLESIASTICAL    COURTS. 

In  briefly  recounting  the  various  species  of  ecclesiastical  courts, 
or,  as  they  are  often  called,  courts  Christian  (curiae  christianitat is) ^ 
we  shall  begin  with  the  lowest,  and  ascend  gradually  to  the  supreme 
court  of  appeal. 

1.  The  Archdeacon's  Court  is  held,  in  the  arcbdeacon^s 
"absence,  before  a  judge  appointed  by  himself,  and   called  his 

official ;  and  its  jurisdiction  is  sometimes  in  concurrence  witb, 
and  sometimes  in  exclusion  of  the  bishop*s  court  of  the  diocese. 
From  hence>  however,  by  statute  24  Hen.  VIII.  c.  12.  an  appeal 
lies  to  that  of  the  bishop. 

2.  The  Consistory  Court  of  every  diocesan  bishop  is 
held  in  their  several  cathedrals,  for  the  trial  of  all  ecclesiastical 
causes  arising  within  their  respective  dioceses.  The  bishop's 
chancellor,  or  his  commissary,  is  the  judge;  and  froni  bis 
sentence  an  appeal  lies  to  the  archbishop  of  each  province  re- 
spectively. 

3;  The  Court  of  Arches  is  a  court  of  appeal  belonging 
to  the  archbishop  of  Canterbury ;  whereof  the  judge  is  called  the 
dean  of  the  arches.  His  proper  jurisdiction  is  only  over  the 
thirteen  peculiar  parishes  belonging  to  the  archbishop  in  London ; 
but  the  office  of  de&n  of  the  arches  having  been  for  a  long  time 
united  with  that  of  the  archbishop's  principal  official,  he  now,  in 
right  of  the  last-mentioned  office,  (as  doth  also  the  official  principsil 
of  the  archbishop  of  York)  receives  and  determines  appeals  from 
the  sentences  of  all  inferior  ecclesiastical  courts  within  the  pro- 
vince. And  from  Lim  an  appeal  lies  to  the  king  in  chancery  (that 
is,  to  a  court  of  delegates  appointed  under  the  king^s  great  seal), 
as  supreme  head  of  (he  English  church. 

4.  The  Court  of  Peculiars  is  a  branch  of,  and  annexed  to 
the  court  of  arches.  It  has  a  jurisdiction  over  all  those  parishes 
dispersed  through  the  province  of  Canterbury  in  the  midst  of  other 
dioceses,  which  are  exempt  from  the  ordinary's  jurisdiction,  and 
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nbject  to  the  metropolitmn  only*  All  ecolaBiatfticcd  causetf  ariiriBg 
whhin  these  peculiar  or  exempt  jurisdictions  are,  origioallyy  cogni-' 
sable  by  this  court ;  from  which  an  appeal  lies  to  the  king  in 
cbancery. 

54  The  Prbrogatiys  Court  is  established  for  the  trial  of  all 
testamentary  causes^  where  the  deceased  hath  left  bima  notakUia 
within  two  different  dioceses.  In  which  case  the  probate  of  wills 
belongs  to  the  archbishop  of  the  province.^  And  all  causes  relating 
to  the  wills,  administrations,  or  legacies  of  such  persons  are^ 
originally,  cognizable  herein,  before  a  jodge  appointed  by  the 
archbishop,  called  the  pudge  of  the  prerogative  court :  from  wljtom 
sn  appeal  lies  to  the  king  in  chancery. 

6.  The  great  court  of  appeal  in  aU  ecclesiastical  causes,  tiz. 
the  Court  of  Delegates,  is,  byM  Hen.  VIIL  c  19.  appointed 
by  the  king*s  commission  under  the  great  seal.  This  commission 
is  freqnenUv  filled  with  lords  spiritual  and  temporal,  and  noways 
with  the  judges  and  doctors  of  the  civil  law.  But  in  case  the  king 
himself  be  party  in  any  of  these  suits,  the  appeal  does  not  then^ 
to  him  in  chancery ;  but  to  all  the  bishops  of  the  realm,  assembled 
in  the  upper  house  of  convocation^ 

7.  A  CoMMissioK  OF  Review  is  a  oonmiission  sometimes 
granted,  in  extraordinary  cases,  to  revise  the  sentence  of  the  court 
sf  delegates.  -But  it  is  not  a  matter. of  right,  wjiich  the  sidb^et 
may  demand  ear  iekiiojuiiitm,  but  merely  a  matter  of  favofur.,  ^ 

tOURTS  MILFFART. 

Hie  only  court  of  this  kind  known  to  the  law  is  the  Coui^T  OF 
Chivalrt,  formerly  held  before  the  lord  high  constable  and  earl 
marshal  of  En^and  jointly.  This  court,  by  the  IS  Ric.  11.  c.  ft^ 
hath  cognisance  of  contracts  and  other  matters  touching  deeds  of 
arms  and  vrar,  as  well  out  of  the  realm  as  within  it :  and  from  its 
sentence  an  appeal  lies  immediately  to  the  king  in  person^  ^ 

MARITIME   doURTS. 

The  maritime  courts  are,  the  Court  of  Admiralty,,  and  its  cow^ 
of  appeal.  . 

The  Court  of  Admiralty  is  held  before  the  tord  higli 
tdmiral  of  England,  or  his  deputy,  who  b  called  the  judge  of  th^e 
court.  It  is  no  court  of  record,  anv  more  than  the  spiritual  court^. 
From  the  sentence  of  the  Admiraftv  judge  an  appeal  always  lay^ 
ia  oidinary  course,  to  the  king  in  chancery^  But  it  is  eiipressly 
declared  bv  statute,  that,  upon  appeal  made  to  the  chancery,  the 
sentence  definitive  of  the  delegates  appointed  upon  commissioR 
shall  be  final. 

In  cases  of  prize- vessels, taken  in  time  of  war,  and  condemned  im 
any  courts  of  admiralty  or  vice-admiralty  as  lawful  prise  or  not, 
the  appeal  lies  to  certain  commissioners  of  appeals,  consisting 
chiefly  of  the  privy  council,  and  not  to  ^dges  delegates, 

courts  of  a  special  jurisdiction. 
These  are  principally-^1.  The  CouRt  of  Commissioners  of 
Sewers,  whose  jurisdiction  is  to  ovei^k>ok  the  repairs  ot  sea- 
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imnkt  and  tea-walis«  alid  the' creanawg  •€  rtvem,  pnbjic  fttrMOia, 
ditches,  and  other  eoBduit0»  whereby  my  waters  are  carried  ^^ 
ia  coafined  to  such  CMtnty  or  particular  district  as  the  commiaaioB 
snail  expressly  name.  The  commissioners  are  *a  court  of  record^ 
asd  niay  line  and  im|>ri0on  for  conteitopts;  they  may  proceed  by 
jury,  or  upon  their  own  view,  and  may  make  order  for  the  reoMMral 
of  any  anBO}ance8,  or  the  safeguard  or  conservation  of  the  sewers 
within  their  commission,  either  according  to  the  laws  and  cuatdnu 
oi  Romney  Marsh,  or  otherwise.  They  may  also .  assess  such 
rates,  or  sools^  upon  the  owners  of  lands  within  their  district,  as 
they  shall  judge  necessary ;  if  any  person  refuse  to  pay  then, 
they  may  levy  the  same  by  distress  of  his  goods  and  cbatteb  ;  or 
they  BM^,  by  the  23  Hem.  VIII.  c.  6.  seU  his  freehoM  lands, 
and,  by  the  7  Anili  o.  10.  his  copyhold  also. 

The  Court  of. the  Marshalsba, and  the  Palacb  Court 
at  WestBoinster,  though  two  distinct  courts^  are  Areqaenlly  cob;- 
/ouaded  together.  These  courts  have  jurisdiction  to  hold  plea  af 
all  manner  of  perMual  actions  whatsoever,  which  shall  arise  be^ 
itweeB  any  parties  within  twelve  miles  of  Whitehall,  and  are  now 
held  once  a  week,  in  the  borough  of  Southwark :  a  writ  ctf*  error 
4ic8  from  thence  to  the  Court  of  King's  Bench. 

The  Lord  Mayor'b  Court,  for  aotions  of  debt  and  trespass^ 
uttachmenta,  penal  actions,  appeals  from  inferior .  courts*  and 
apprenticeships.  Decisions  are  given  in  fourteen  days,  ai  an  ex»- 
pence  not  exceeding  dOs.  The  court  is  held  by  the  recorder,  in 
ihe  Kings  Bench,  Guildhall.  An  action  may  be  removed- by 
habeas  corpus  or  certiorari  into  a  superior  oourt^  if  the  debt  e^cee^ 
di. ;  but  if  the  debt  bounder  10/.  it  cannot  be  allowed  until  bail 
V  pnt  in. 

The  Sh£rlff*s  Court,  for  debt  and  trespass,  case,  account, 
covenant,  attacimient,  and  sequestration,  is  held  by  the  sheri^ 
and  his  deputy,  every  Wednesday,  Thursday,  Friday,  and  Saturday, 
at  Guildhall.  An  action  may  be  removed  by  habeas  corpus  tp  a 
'lirtp^rior  court  at  Westminster,  if  the  debt  exceed  &/. ;  but  if  the 
debt  be  gnder  10/.  i^  cannot  be  allowed  ui\til  bail  be  put  in. 
*'  Another  species  of  private  courts  of  a  limited  jurisdiction  are 
thbile  6f  the  principality  of  Wales.  By  statutes  of  Henry  Vllf. 
•cotkrts  baron,  hnndred,  and  the  county-courts,  are  there  esta- 
'  bH^hed  as  in  England.  A  session  is  also  to  be  held  twice  every  year 
ill  each  county  by  judges  appointed  by  the  king,'  to  be  called  the 
Great  Sessions  of  the  several  counties  in  Wales;  in  which  M 
pleas  of  real  and  personal  action  shall  be  held,  with  the  same  fbrm 
of  process,  and  in  as  ample  a  manner,  as  in  the  court  of  Common 
nPfeas  at  Westminster.  And  writs  of  error  shall  lie  from  judgments 
therein  (it  being  a  court  of  record)  to  the  Court  of  king's  Bench 
at  Westminster. 

But  there  is  one  species  of  courts  yet  to  be  noticed ;  we  mean  the 
Courts  op  RBomnsTS,  or  Courts  op  Coksciencb,  for  the 
recovery  of  sumN'  debto.  Hie  time  add  expence  of  praoKfting  in 
these  oouvts  are  Very  inconsiderable,  ^hich  makes  them  a  great 


Digiti 


zed  by  Google 


WOK  I  J]  CeuHs  x^fLaw.  IS} 

benefit  to  trade ;  and  therefore  divers  trading  towns  and  other  dis- 
tricts have  obtained  acts  of  parliament  for  establishing  Courts  of 
Conscieace  upon  nearly  the  s^me  plan  as  that  in  the  city  of  London. 
To  this  court  any  person  {whether  residing  within  the  city  of 
London  or  elsewhere),  having  any  debt  not  exceeding  5/.  due  from 
any  person  residing  within  the  6ity  or  liberties/  may  cause  such 
debtor  to  be  summoned,  by  ptrsgnal  service,  or  by  a  printed  or 
written  summons  left  at  the  dwelling-house,  lodging,  or  place  of 
abode,  shop,  stall,  or  other  place  of  dealing,  of  such  debtor;  and 
after  such  summons,  the  commissioners  may  make  such  order,  de- 
cree, J«dfi^Q,t,  or  proe^edikg  betw^ieii  the  parties,  as  sbi^l  be 
consistent  with  equity  and  good  conscience,  and  may  direct  the' 
payment  of  such  debts,  either  t^  b^  padd  in  one  sum,  or  by  such*' 
iastahnents  as  to  them  shall  seem  reasonable. 

And  when  such  debts  are  due  from  two  partners,  it  will  be  suf- 
fieient  to  suma«on  one  of  them. 

Eith^  the  plaintiff  or  defendant  may  cajuse  any  persons  to  be 
gammoned,  under  a  penalty  of  40^.  as  often  as  shall  be  deemed 
necessary,  either  by  personal  summons,  er  by  leaving  the  same  at 
dieir  Ittst  or  usual  place  of  abode,  to  appear  as  witnesses. 

Where  a  debt  not  exoieeding  5/.  shall  have  been  contracted  for 
necessaries  by  any  person  under  age,  and  employed  as  a  clerk, 
bwA-keeper,  joumeynian,  shopman,  labourer,  or  otherwise  seeking 
a  livelihood  within  the  city  of  London,  the  person  to  whom  such 
<)ebt  shall  be  due  may  recover  in  this  court,  in  the  same  manner 
as  if  the  person  by  wnom  such  debt  was  contracted  were  of  full 
age ;  and  where  any  sum  under  5/.  shall  be  due  to  any  menial  or 
^Aer  servant  under  age,  such  servant  may  sue  for  and  recover  the 
aune,  as  if  the  contract  had  been  made  at  full  age. 

Ne  attorney,  s^^citor,  or  other  officer  of  any  of  the  courts  of  law 
and  equity  at  Westminster,  shall  have  any  privilege  of  exemption 
from  the  jurisdiction  of  this  court. 

And  if  any  action  or  suit  shall  be  commenced  in  any  other  court 
ibr  aav  debt  not  exceeding  6/.  and  recoverable  in  this  court,  the 
plaintiff  shall  not  h%  entilSed  to  costs;  and  if  the  verdict  shall  be 
fer  the  defendant,  and  the  judge  before  whom  such  cause,  was 
tried  shall  certify  that  such  debt  ought  to  have  been  recovered  in 
this  coMrt,  the  defendant  shall  have  double  costs,  and  the  same 
remedy  for  recovering  the  same  as  he  might  have  had  in  recovering 
•ay  costs  by  law. 

Rut  no  person  shall  be  prevented  from  distraining  for  rent,  or 
bringing  actions  for  recovering  the  ssone  when  due. 

The  act  does  not  extend  to  any  debt  where  any  title  of  freehold 
pr  lease  for  years  of  any  lands  or  tenements  shall  come  in  question, 
ior  to  any  debt  by  specialty,  which  shall  not  be  for  payment  of  a 
totaia  sum,  nor  any  debt  that  shall  arise  from  testament  or  ma- 
trimony, or  anything  belonging  to  the  ecclesiastical  court. 

*  Any  person  seeking  a  liyeUhood  by  working,  &c.  within  the  jurisdirtion  of 
the  court,  msy  be  summoned,  thongh  ha  may  lodge  or  keep  a  house  elsewhere. 
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BOOK  II. 

OF  PUBLIC  OFFENCES, 

CHAPTER  h 
Crimei  mut  Misdanemunri,  with  oiher  matUrs,  itfimip 

JL  HE  preceding  pages  of  this  work  haTing  been  devoted  to  the  eon* 
sideration  of  Private  Wrongs,  we  now  proceed  to  the  consideration 
of  those  qf  a  public  nature,  caUed  Crimes  and  Misdemeanors. 

A  crime  or  misdemeanor,  is  an  act  committed  or  omitted,  in  vio^^ 
lation  of  a  public  law  eidier  forbidding  or  commanding  it.  This 
definition  comprehends  both  crimes  and  misdemeanors ;  which 
are  mere  synonimons  terms ;  though  the  word  crimes  is  made  to 
denote  such  offences  as  are  of  a  deeper  and  more  atrocious  dye ; 
while  smaller  faults,  and  omissions  of  less  consequence,  are  com- 
prised under  the  gentler  name  of  misdemeanors. 

With  respect  to  persons  capable  of  committing  crimes :  the  law, 
in  some  cases,  privileges  an  infant,  under  the  age  of  twenty-one, 
as  to  common  misdemeanors,  so  as  to  escape  fine,  imprisonment, 
and  the  like ;  and  particularly  in  cases  of  omission,  as  not  repair- 
ing a  bridge,  or  a  highway,  and  other  similar  offences ;  for  not 
having  the  conmiand  of  his  fortune  till  twenty-one,  he  wants  the 
capacity  to  do  those  things  which  the  law  requires.  But  where 
there  is  any  notorious  breach  of  Uie  peace,  a  not,  battery,  or  the 
like ;  for  these,  an  infant  above  the  age  of  fourteen  is  equally  liable 
to  suffer,  as  a  person  of  the  full  age  of  twenty-one. 

In  capital  crimes,  the  law  is  still  more  minute  and  circumspect ; 
distinguishing  with  great  nicety  the  several  degrees  of  age  and 
discretion.  But  the  capacity  of^^doint;;  ill,  or  contracting  guilt,  is 
not  so  much  measured  by  years  and  days,  as  by  the  strength  of 
understanding  and  judgment  of  the  criminal.  For  one  lad  of 
eleven  years  old  may  have  as  much  cunning  as  another  at  fourteen. 
Under  seven  years  of  aee  an  infant  cannot  be  guilty  of  felony  ; 
but  at  eight  he  may.  Abo,  under  fourteen,  though  an  infant  shall 
be  jyrtm^/aof  adjudged  to  be  doliineapas:  yet  if  it  appear  to 
the  court  and  jury  that  he  was  doU  eapax,  and  could  discera  be-^ 
tween  good  and  evil,  he  may  be  convicted  and  suffer  death.  But 
in  all  cases  the  presumption  shall  be  in  favour  of  his  innoccucey 
until  be  attains  the  age  of  fourteen  years. 

in  criminal  cases,  idiots  and  lunatics  are  not  chargeable  for 
their  own  acts,  if  committed  when  under  these  iucapaciU^ ;  not 
even  for  treason  itself.  Also,  if  a  man  in  his  sound  memory  com^ 
mit  a  capital  offence,  and,  before  arraignment  for  it,  he  becon^es 
mad,  he  cannot  be  arraigned.  And  if,  after  he  has  pleaded ,  fa<! 
becomes  mad,  he  cannot  be  tried.     If,  after  trial  and  conviction. 
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be  kiMf  his  BeoueB,  judgment  cannot  be  pronoiknded ;  and  if,  after . 
judgment,  he  becomes  of  nonsane  memory,  esLecution  must  be 
sta^.  But  if  there  be  any  doubt,  whether  the  party  be  compos 
or  not,  this  is  to  be  tried  by  a  jury.  And  if  he  be  so  found,  a 
total  idiotcy,  or  absolute  insanity,  excuses  from  the  guilt  of  any 
aiminal  action  committed  under  such  deprivation  of  the  senses ; 
hut  if  a  lunatic  hath  lucid  intervab  of  unaerstanding,  he  is  to  an^ 
swer  for  what  he  does  in  those  intervals,  as  if  he  had  no  deficiency. 

If,  i^  the  performance  of  a  lawful  act,  any  tnischief  follows,  the 
par^  is  excttsed  from  guilt :  but  if  a  man  be  doing  any  thing  un- 
kwful,  and  a  consequence  ensues  which  be  does  not  foresee  or  in- 
tend, as  the  death  of  a  man,  or  the  like,  his  want  of.  foresight  is 
no  excuse ;  for,  being  guilty  of  one  offence  which  is  unlawful,  he 
is  criminally  guilty  of  whatever  consequence  may  follow. 

Ignorance,  or  miitake,  wherein  a  man,  intending  to  do  a  lawful 
act,  does  that  which  is  unlawful,  is  not  criminal.  But  this  must 
be  an  ignorance  or  mistake  of  fact,  and  not  an  error  in  point  of 
law.  As  if  a  man,  intending  to  kill  a  thief  or  housebreaker,  in 
his  own  house,  by  mistake  kill  one  of  his  own*family,  this  is  no 
aiminal  action :  but  if  a  man  thinks  he  has  a  right  to  kill  a  person 
excommunicated  or  outlawed,  wherever  he  meet$  him,,  and  does. 
so;  this  is  wilful  murder. 

If  a  woman  commit  theft,  burglary,  or  other,  civil  offences,, 
against  the  laws,  by  the  coercion  of  her  husband,  or  even  in  his 
company,  she  is  not  guilty  of  any  crime ;  being  considered  as 
acting  b^  compulsion,  and  not  of  her  own  will.  But  this  rule  ad- 
mits of  an  exception  in  crimes  that  are  mala  in  f f,  and  prohibited 
by  the  law  of  nature,  as  murder  and  the  like.  In  treason  also, 
no  plea  of  coverture  can  excuse  the  wife ;  no  presumption  of  the 
husband's, coercion  can  extenuate  her  guilt.  Also,  a  wife  may  be 
indicted  and  set  in  the  pillory  with  her  husband,  for  keeping  a 
brothel.  And  in  all  cases,  where  the  wife  offends  alone,  without 
tlui  company  or  coercion  of  her  husband,  she  is  responsible  for 
her  offence,  as  much  as  any  feme  sole. 

AH  persons  committing  crimto  are  considered  either  as  princi- 
pals or  accessaries. 

A  man  may  be  principal  in  an  offence  in  two  degrees.  A  prin- 
cipal in  the  first  is  he  that  is  the  aptor  or  perpetrator  of  the  crime ; 
and  in  the  second,  who  is  present,  aiding,  and  abetting  the  fact 
to  be  done.  Which  presence  need  not  alwavs  be  an  actual  stand- 
ing by,  within  sight  or  hearing  of  the  fact ;  but  there  may  be  also 
a  constructive  presence,  as  when  one  conomits  a  robbery  or  niurder, 
and  another  keeps  watch  or  guard  at  some  convenient  distance. 
And  this  rule  hath  also  other  exceptions :  for  in  case  of  murder  by 
poisoning,  a  man  may  be  a  principal  felon,  by  preparing  and  lay- 
ing the  poison,  or  persuading  another  to  drink  it  who  is  ignorant 
of  its  poisonous  quality,  or  giving  it  to  him  for  that  purpose,  and 
yet  not  administer  it  himself,  nor  be  present  when  the  very 
deed  of  poisoning  is  conunitted.  And  the  same  holds  with  regard 
to  other  murders  committed  in  the  absence  of  the  murderer,  by 
^ans  which  he  had  prepared  beforehand,  and  which  probably 
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coutd  not  ikil  of  their  Buschievout  e&el :  at»  by  lagnag  a  trap  or 
pttfaU  for  another,  whereby  he  is  kilied;  letting  oat  a  wild  beaet» 
with  an  intent  to  do  misohief ;  or  eirking  a  madman  to  commit 
murder,  so  that  death  thereupon  ensues*  In  all  these  cases  the 
party  offending  is  gmlty  of  murder  as  a  principaL 

An  aceeaanf  is  he  who  is  not  the  chief  actor  an  the  offence,  nor 
present  at  its  performance,  but  in  some  way  concerned  therein, 
either  before  or  e^ter  the  hjk  committed. 

In  high  treason  there  wr%  no  accessaries,  but  aU  ace  princi- 
pals; the  same  acts  that  make  a  man  accessary  in  £idony,  making 
him  a  principal  in  high  treason.  In  petit  tveason,  mujrdei:,  and 
felonies  with  or  without  benefit  of  clergy,  there  may  be  access 
saries,  except  only  in  those  offences  which  by  judgment  of  law 
are  sudden  and  unpremeditated,  as  manslaughter  and  the  like ; 
which  therefore  cannot  have  any  accessaries  l^fore  the  foct.  So, 
too,  in  petit  larceny,  and  in  all  crimes  under  the  degree  of  felony^ 
Uiere  are  no  accessaries  either  before  or  after  the  fact;  but  all 
persons  ooneemed  therein,  if  guilty  at  all,  are  prindpids. 

As  to  accessaries  be/are  the  Bkctz  they  are  those  who,  being 
absent  at  the  time  of  the  crime  committed,  do  yet  procure,  conn- 
sel,  or  command  others  to  commit  a  crime.  Herein  absence  is 
necessary  to  make  a  man  an  acce<)sary.  If  A  advise  B  to  kill- 
another,  and  B  does  it  in  the  absence  of  A,  B  is  principal,  and  A 
is  accessary  in  the  murder.  And  this  holds,  even  though  the 
party  killed  be  not  in  rerum  naturd  at  the  time  of  the  advice 
ffiven :  as  if  A,  the  reputed  father,  advise  B,  the  mother  of  a 
bastard  child  unborn,  to  strangle  it  when  born,  and  she  does  so, 
A  is  accessary  to  this  murder.  And  it  is  also  settled,  ^at  whoever 
procures  a  felony  to  be  committed,  though  it  be  by  the  interven- 
tion  of  a  third  person,  is  an  accessary  before  the  fact. 

It  is  likewise  a  rule,  that  he  who  in  anywise  commands  or  coun- 
sels another  to  commit  an  unlawful  act,  is  accessary  to  all  that 
ensues  upon  that  unlawful  act,  but  is  not  accessary  to  any  act 
distinct  from  the  other. 

And,  for  the  due  punishment  of  aocessaries  before  Uie  fact  to 
burglary,  robbery,  and  larceny,  in  cases  where  the  principal 
offenders  shall  not  have  been  discovered,  or  shall  be  concealed, 
or  not  be  amenable  to  justice;  it  is  enacted,  by  the  3  Geo.  IV. 
c.  38.  §  4.  if  any  person  or  persons  shall  counsel,  hire,  procure,  or 
command  any  other  person  or  persons  to  commit  any  burglary, 
robbery,  or  larceny  whatsoever,  of  the  degree  of  grand  larceny, 
then  and  in  any  such  case  (except  where  the  person  or  persons 
actually  committing  any  such  felony  as  aforesaid  shall  have  been 
actually  convicted  thereof)  the  person  or  persons  so  counselling, 
hiring,  procuring,  or  commanding  as  aforesaid,  shall  be  held  and 
deemed  guilty  of,  and  may  be  prosecuted  for  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable  to  be  imprisoned  only,  or  to 
be  imprisoned  and  kept  to  hard  labour,  in  the  common  gaol, 
house  of  correction,  or  penitentiary  house,  for  any  term  not 
exceeding  two  years,  although  the  principal  felon  or  felons  be  con- 
cealed or  conveyed  away,  or  be  not  b^Qre  convicted  of  any  such 
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felony  a»  afansftid,  snd  whether  he,  ihe^  or  they,  a  or  ate 
amenable  to  juatice  or  not ;  any  law  or  atatnte  to  the  contrary 
BOtwitfastasidiBg :  fNrovided  always,  that  aay  sack  oiK^ader,  aftei 
kaving  been  prbseouted  and  convicted  wnder  this  act^  shall  not  for 
thf  same  offenee  be  afterwards  punished^  or  liable  to  be  punished^ 
at  an  accessary  before  the  fact,  if  the  principal  Iclan  or  felons 
riwU  be  aUterwards  convicted. 

An  accessary  aftir  the  fact  may  be  where  a  person,  knowii^ 
a  felo«y  to  have  beenr  committed,  received,  relieves,  comforts,  or 
sssisia  the  felan.  Therefore,  to  make  an  accessanr  ear  post  faeto, 
it  is  req«ittit€  that  he  know  of  the  Mony  committed,  and  that 
he  receive,  relieve,  comfort,  or  assist  him.  And,  generally,  any 
sMiulaun.  whatever  given  to  a  felon,  to  hinder  his  bemg  ap« 
prehended,  tried,  or  sofcring  punishineiily  makes  the  asaister  an 
accessary;  as  furnishing  him  with  a  horse  to  escape  his  pur^ 
sue rs,  money  or  victuals  to  support  hini,  a  house  or  other  shelter 
to  conceal  him,  or  open  force  or  violence  to  rescue  or  protect  him. 

So  likew»e,  to  convey  instraments  to  a  fdon  to  enable  him  to 
break  gaol,  or  to  briBe  the  gaoler  to  let  him  escape,  makes  a  man 
SB  accessary  to  the  felony. 

To  bay  or  receive  stolen  goods^  knowing  them  to  be  stolen,. 
hXk  under  none  of  these  descfriptiona ;  but,  by  the  5  Ann.  c.  81 : 
and  4  Geo.  I.  c.  11.  all  such  receivers  ore  now  made  accessaries^ 
where  the  principal  felony  aidmits  ol  aoceesf^ies),  and  may  be 
tmasported  for  foarteen  yeat^;*  aod,  in  die  case  of  receiving 
liaea  goodastoten  firoM  the  Meadbuig  gmnids,  they  are,  by  statute, 
declared  felons  without  benefit  of  clergy. 

The  Mony  must  be  complete  at  thelime  of  the  assistance  given, 
else  it  makes  not  the  assistaiit  an  aocessaiy.  As,  if  one  wound 
toother  mortaUy,  and  after  the  woaad  is  given,  but  before  death 
ensues,  a  person  assists  or  receives  the  ddkiqiient,  this  does  not 
niake  him  accedsary  io  the  homicide ;  for,,  till  death  ensues,  there 
is  no  fekmy  cotttmitteiil. 

But  where  a  felony  is  actaally  complete,  the  nearest  relations 
we  not  suffered  to  aid  or  receive  one  another.  If  the  |>arent 
MsRt  his  child,  or  the  child  the  parent;  if  the  brother  receive  the 
|>Mher,  the  master  his  servant,  ot  the  servant  his  master ;  or  even 
if  the  hosband  receive  his  wife ;  who  have  any  of  them  committed 
Wony,  the  receivers  beconie  accessaries  after  the  fact. 


CHAPTER  n. 


Of  Offences  against  Religion. 

nAvmo  shewn  w*io  ini^  be  guilty  of  crimes,  we  will  now  pro- 
^^  to  enamerate  the  several  species  of  offences  known  to  the  law 

•  Buying  goods  at  an  under  v'ahic  i»  prdsumptire  evidence  that  the  buyer 
»ww  tkem  to  fce  stolen. 
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of  England ;  and  shall  first  describe  those  against  religion* 

Of  this  species  the  first  is  that  of  Apostac y,  or  a  total  renun-* 
ciation  of  Christianity^  by  embracing  either  a  fdse  religion,  or  no 
religion  at  all.  This  offence  can  only  take  place  in  such  as  have 
once  professed  the  true  religion.  By  the  9  &  10  W«  III.  c.  32.  if 
any  person  educated  in,  or  having  made  profession  of  the  iChris- 
tian  religion,  shall,  by  writing,  printing,  teaching,  or  advised 
speaking,  deny  the  Christian  rengion  to  be  true,  or  die  holy  scrip- 
tures to  be  of.  divine  authority,  he  shall,  upon  the  first  offence,  be 
rendered  tnoi^mble  of  holding  any  o^ce  or  place  of  trust ;  and  for 
the  second,  be  rendered  incapable  of  bringing  any  action,  being 
guardian,  executor,  legatee,  or  purchaser  of  lands,  and  shall  suffer 
three  years  imprisonment,, without  bail;  except  he  repent  vithitt 
four  months  atter  his  first  conviction,  and  renounce  his  error  in 
open  court. 

A  second  offence  is  that  of  Heresy,  which  consbts,  not  in  a 
total  denial  of  Christianity,  but  of  some  of  its  essential  doctrines^ 
publicly  and  obstinately  avowed.  By  the  9  &  10  W.  III.  c.  32.  it 
is  enacted,  that  if  any  person,  educated  in  the  Christian  religion, 
shall,  by  writing,  printing,  teaching,  or  advised  speaking,  deny 
any  one  of  the  persons  of  the  Holy  Trinity  to  be  God,  or  maintain 
that  there  are  more  Gods  than  one,  he  shall  suffer  the  same  penal'^ 
ties  as  in  the  case  of  apostacy.  ^ 

Another  species  of  offence  against  religicm  are  those  which 
affect  the  established  church.  And  these  are  either  positive  or 
negative:  posiiive,  by  reviling  its  ordinances;  ornegtUive,  by  non* 
conformity  to  its  worship. 

And,  first,  ofREViUNG  THE  ORDINANCES  of  thechurch.  It 
is  provided,  by  the  1  £dw«  VL  c.l.  and  1  £liz«  c«  1,  that  who* 
ever  reviles  the  sacrament  of  the  Lord's  supper,  shall  be  punished 
by  fine  and  imprisonment:  and  by  the  1  .Elix.  c.2.  if  any 
minister  shall  speak  any  thing  in  derogation  of  the  Book  of  Com- 
mon Prayer,  he  shall,  it  not  l^neficed,  be  imprisoned  for  one  year 
for  the  first  offence,  and  for  life  for  the  second :  and  if  he  be 
beneficed,  he  shall,  for  the  first  offence,  be  imprisoned  six  months, 
and  forfeit  a  year's  value  of  his  benefice  :  for  the  second  offence, 
he  shall  be  deprived,  and  suffer  one  year's  imprisonment ;  and 
for  the  third,  shall  in  like  manner  be  deprived,  and  suffer  impri- 
sonment for-  life.  And  if  any  person  whatever  shall,  in  plays^ 
songs,  or  other  open  words,  speak  any  4hing  in  derogation,  de- 
praving, or  despising  of  the  said  book,  or  shall  forcibly  prevent 
the  reading  of  it,  or  cause  any  other  service  to  be  used  in  its 
stead,  he  shall  forfeit,  for  the  first  ofi'ence,  an  hundred  marks;  fot 
the  second,  four  hundred ;  and  for  the  third,  shall  forfeit  all  his 
goods  and  chattels,  and  suffer  imprisonment  for  life. 

Nonconformity  to  the  worship  of  the  church  is  the  other ' 
or  negative  branch  of  this  offence. 

Nonconformists  are  of* two  sorts:  first,  such  as  absent  jtheni- 
selves  from  divine  worship  in  the  established  church  through 
total  irreligion,  and  attend  the  service  of  no  other  persui^ion. 
Tliese,  by  different  statutes,  forfeit  one  shilling  to  the  poor 'every 
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Lord's  day  they  so  absent  themselvesy  and  20/,  to  the  king,  if  they 
continae  such  default  for  a  month  together.  Andjf  they  kedjo.an 
inauUe  thus  irreligiously  disposed  in  their  houses,  they  forfeit  10/. 
per  month. 

The  second  species  of  nou-conformists  are  those  who  offend 
AroQgh  a  mistaken  or  perverse  zeal. 

By  the'  Toleration  Act,  however,  1  W.  &  M.  c.  18.  no  penal 
kws  extend  to  any  Dissenters,  other  thaJl  Papists  and  such  as  deny 
the  Trinity ;  provided,  1.  That  they  take  the  oaths  of  allegiance 
and  supremacy  (or  make  a  similar  affirmation,  being  Quakers), 
sod  subscribe  the  declaration  against  Popery.  2.  That  they  repair 
to  some  congregation  certified  to  and  r^^istered  in  the  court  of 
the  bishop  or  archdeacon,  or  at  the  county  sessions.  3.  That 
the  doors  of  such  meeting-house  shall  be  unlocked,  unbarred, 
and  unbolted. 

^  the  52  Geo.  III.  c.l55.  theactsof  18&14Car.  II.  c.  1.  the 
17  Car.  n.  c.  2.  and  the  22  Car.  II.  c.  1.  relating  to  Dissenters, 
are  xepealed ;  and  it  is  enacted,  that  no  congregatioti  or  assem- 
bly for  religious  worship  of  Protestants  (at  which  there  shall  be 
present  more  than  twenty  persons,  besides  the  immediate  family 
and  servants  of  the  person  m  whose  house  or  upon  •  whose  pre- 
mises such  meeting,  congregation,  or  assembly  shall  be  had)  shall 
be  permitted  or  allowed,  unless  duly  certified  and  registered  in  the 
bishop  or  archdeacon's  court,  or  at  the  general  or  quarter  sessions 
of  the  peace,  once  a  year.  And  every  person  who  shall  knowingly 
permit  or  suffer  any  such  congregation  or  assembly  to  meet  in  any 
place  occujHed  by  him,  until  me  same  shall  have  been  so  certified, 
ihall  forfeit,  for  every  time  any  such  congregation  or  assembly 
ihall  meet,  a  sum  not  exceeding  20/.  nor  less  than  20«.    §.  1,  2» 

And  every  person  who  shall  teach  or  preach  in  any  congregation 
or  assembly  in  an^  place,  without  the  consent  of  the  occupier 
tiiereof,  ^all  forfeit  for  every  such  offence  any  sum  not  exceeoing 
fliirtj  pounds,'  nor  less  than  forty  shillings    §.  3. 

Preachers  and  persons  resorting  to  any  religious  a^mblies  duly 
eertified  under  this  act,  are  exempted  horn  all  jpendtii^,  in  the 
iame  manner  as  persons  are  who  have  taken  the  oaths  prescribed 
under  the  statute  of  1  W.  Sc  M.  intituled,  "  An  act  for  exemptiug* 
their  majesties*  Protestant  subjects,  dissenting  from  the  church 
6f  Bngland,  from  the  penalties  of  certain  laws.    §  4. 

Tbeoaths  and  declarations  prescribed  by  the  19  Geo.  IIL  c.44. 
iatituled,  "  An  act  for  the  further  relief  of  Protestant  dissentmg 
iunsters  and  schoolmasters,"  are  to  be  taken  by  alt  preachers,' 
when  required  thereto  by  a  magistrate,  under  a  penalty  of  not  more 
tiiaa  lOl.  nor  less  than  10«.  for  every  time  they  preach :  but  no 
person  is  required  to  go  more  than  fite  miles  for  such  purpose.  And 
any  pecMHX  may  require  a  justice  of  the  peace  to  administer  such 
oaihs  and  declaration,  who  is  required  to  give  the  parties  a  certi- 
ficate thereof,  upon  their  payiujg  a  fee  of  2>.  6d.    §  5->8. 

Preachers  and  teachers  having  taken  the  oaths,  and  not  foUow- 
ng^r  being  engaged  itf  any  trade  o)r  business,  ot  other  profession, 
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occ^ttpitioftf  or  employment,  for  their  livelihood,  Except  that^  of  a 
8choohiia8ter»  are  exempted  from  the  civil  services  and  offices 
specified  in  the  act  of  1  W.  &  M.  and  from  being  balloted  to 
serve  in  the  militia  or  local  militia  of  the  United  Ktng;dom.  f -9. 

No  meeting,  assembly,  ojr  congregation,  sh&ll  b^  had  in  asy 
<  place  viritir  the  door  locked,  bolt^,'or  barred,  or  othenvfset  fas- 
tened, nndef  the  pfnalt^r^f  a  sum  not  exceeding  20/.  nor  less  than 
'40f.  to  b€^  paid  by  the  preacher.    §  Jl. 

If  any  person  or  persons  do  and  shall  'wilfiiUy  ahd  ihaliciously, 
or  contemptuotisly,  disquiet  or.  disturb  any  meeting,  assembly,  or 
congregation  of  persons  assembled  for  religious  worship,  permit- 
ted or  authjoriiea  by  this  act  or  any  former*  act  or  a^cts  of  parlia- 
ment, or  shall  inr  any  ifka^  disturb,  molest,  or  misuse  i^ny  preacher, 
teacher,  or  person  officiating  at  such  meeting,  assembly ^  or  con- 
gregation, or  $^j  person  or  persons  there  assembled,  such  person 
or  persons  so  oAeilding,  phall  find  two  sureties  to  be  bound  by  te* 
cognizances  ii^  the  penal  sum  of  60/.  to  answer  for  such  offence, 
and  in  default  of  such  sureties  sLaII  be  committed  to  prison,^  there 
to  i^main  till  the  next  generjd  or  quarter  sessions ;  l^ld  upon  ^con- 
viction, of  the  said  ofience  at  the  said  general  or  quarter  sessioBS, 
'  sl^  suffer  tbe  pain  B|id  penalty  of  40/.     §  1  *2. 

R&num  CoMo/ict.— In  order  to  shew  the  difference  between 
the  laws  affecting  RoQian  Catholics  as  they  formerlv  stood  and  «s 
thev  now  ^Ist,  it  will  b^  necessary  to  enumerate  those  that-  were 
in  force  against  them.  Persona  professing  the  n>pjsh  religion^ 
^  b^esidea  the  former  penalti(ra  for  not  frequenttag  their  par&h 
ehurch,  werci disabled  from  taking  their  lands,  either  by  descent 
orpiireha8e;'aflereighte^year8of  age,  until  they  renounced  tbeir 
.errors;  they  were  required  at  the  age  of  twenty-ono  to  roister 
.  their  estates,  and  all  niture  conveyances  and  willsreliltiDg  to  ihem ; 
they  were  incapable  of  presenting  to  any  advowson,  or  gvanUngto 
any  other  person  any  avoffdance  of  the  same ;  they  could  «ot 
keep  or  teach  any  ddiool,  under  pain  of  perpetual  imprisoinnent ; 

*  and  if  they  willingly  said  *or  heard  mass,  thiey  forfeited,  the  4Mie 
two  hundred,,  the  H>ther  one  hundred  marks,  and  suffered  a  year's 
imprisonment  for  leaeh  'offence.    If  any  person  sent  another  ai>road 

!  tope  educated  in  Che  Popish  religion,  or  to  reside  in  any  raligisua 
house  abroad  for  jfchat^parpose,  or  contributed  to  their  maiatf^ance 

*  .when'  (here,  both,  the  sender,  the  sent,  and  the  contributor;  were 
disabled  to  sue  inlftw  or  equity;  to  be  executor  or  >  administrator 
to' any  p^rson»  to  take  any  legacr  or  deed  of  gift,  and  to  :beav  %ay 
office  in  the  realm,  and  were  to  forfeit  all  their  goods  ^id  chattalsy 
and  likewise  all  their  real  estate  for  life.  And  where  these  errors 
Were  aggravated  by*apostacyXMr  perversion,  where  a  person  reooo- 

'  ciled  to  the  see  of  Rome,  or  pro<;ured  others  to  be'reoonciled^  ^he 
offence  amounted  to  high  treason.  Popish  recusants,  ^onyiirted  m 
a  court  of  law  of  notaltending  the  service  of  the  church  of  lS«ig* 

.  Uhd,  were  subject  to  the  foUowing  disabilities, 'Mnakics,  and  for- 
feitures, over  and  above  those  before  mentioned.  They  w^re  o<hi* 
sidered  as  persons  excommunicated  ;  they  could  hold  no  office  or 
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cmplo^nieiit ;  they  could  not  keep  arms  in  their  houses,  but  the 
same  might- be  seited^byttie  justices  of  th^  peace;  tbey.GOvld  0^. 
come  witkiH  tea  nftilea  of  lx>ndon,  on  pain  of  lQO/#;  tt\c^y.  cou14a 
bring  jio  action  at  law,  or  suit  in  equity  ;  they,  were  uot  peqnjttedi 
ta  travel  above  five  miles  from  home,  unless,  by  licence,.  ^p^W^ 
painoffoTf«iting  all  their  goods;  and  th^  CQuidi  not.  coo%e!tOi^ 
court  upon  pain  of  100/;    No  marriage  or  burial  of  such  reour 
8Mit>  or  baplism  oi'  his  child)  could  be  had  otherwise  thaa  1:^  the 
mbisters  ofthe  church  of  E^igland,  under  other  severe  penaltiefi, 
A  married  womap,  when  recusant,   forfeited:  two  thirds  of^  her 
dower  or  jointure ;  she  could  not  be  executrix  or  administ^fixto 
her  husband)   nor  have  any  part  of  his  goods ;  and^  during  the 
coverture,  might  be  kept  in  prison,  unless  her  husband  redeemed* 
her  at  the  rate  of  10/.  per  month,  or  the  third  part  of  all  his  Jands. 
And,  lastly,  as  a  feme-covert  recusant  might  be  imprisoned^  so  all 
others  were  requiredi  within  three  months  after  conviction*  either. 
t|>  submit  and*  renounce  their  ^il^ors,  or,  if  required  so.  to,  do.  by 
ioop  justices,  abjure  and-  renounce  the  realm :  and.  if. they  di^  not 
depart,  or  if  they  returned  without  the  king*s  licence^  t^y  were, 
piity  of  felony  without  benefit  of  clergy.    There  was  also,  aa 
inferior  species  of  recusancy,  refusing  to  make  the  declaralioa 
agunst  Popery  enjoined  by  the  80  Car.  11.  stai.  %  when,  ten- 
(fered  by  the  proper  magistrate,  which,  if  the  partly  resided^  within 
lea  miles  of  London,  made  him  an  absolute  recusant  coavtct ;  or, 
if  at  a  greater  distance,  suspended  him  from  having  any  seat  in 
parliament,  keepioff  arms  in'  his  house^  oi^  any  horse  above  the 
vi^e  of  five  ponn^.     But  Popish  priests  were  in  a  stiU  more 
dangerous  condition.     For,  by  the  1 1  &  12  W.  UL  c.  4,  Popish 
pncsts  or  bishops  celebrating  mass,  or  exercising  any  part  of 
their  functions  in  England,  except  in  the  houses  of  ambassadors, 
were  liable  lo  perpetual  in^insonment.    And,  bv  the  87  EUz. 
e.  2;  any  Popish  priest,  bom.  in  the  dominions  of  the  crovrn  of 
Sogland,  who  shall  come  over  hither  from  beyond  sea  (unless 
^iven  by  stress  of  weathef ,  and  tarrying  only  a  reasonable  time),   . 
orshaH  be  in  England  three  days  without  conforming  and  taking 
Ihe  oaths,  was  guilty  of  high  treason :  and  a^  persons  harbouring 
kim  were  guilty  of  felony  without  benefit  of  clergy. 

But,  by  the  16  Geo.  111.  c.  00.  with  regard  tp  such  Papiats  ak 
duly  take  the  oath  tlierein  prescribed,  of  allegiance  to  hia  m^^ty, 
abjuration  of  the  Pretender,  renunciation  ofthe  Pope  a  civil  power, 
Aid  abhorrence  of  the  doctrines  of  destroying  and  not  keeping 
faith  with  heretics,  and  deposing  or  murdering  princes  exoommu- 
sicated  by  the  authority  of  the  see  of  Rome,  the  act  of  the 
11  &  12  W.  111.  is  repealed  so  fieir  as  it  disables  them  from  par- 
ckashig  or  inheriting,  or  authorizes  the  appreheni^ing  or.  prOse- 
eating  the  Popish  clergy,  or  subjects  to  perpetual  imprisonment 
either  them  or  any  teachers  of  youth. 

And  now,  by  tbe  31  Geo.  III.  c.  32.  which  may  he  called  the 
Toleration  Act  of  the  Roman  Catholics,  all  the  severe  and  cn^el 
restrictions  and  penalties  are  removed  from  those  Roman  Catholics 
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who  are  wiHing  to  comply  with  the  requisitions  of  that  statute ; 
which  are,  that  they  must  appear  at  some  of  the  courts  at  West- 
minster, or  at  the  quarter  sessions  hdd  for  tl^  county,  city,  or 
Slace  where  they  shall  reside,  and  shall  make  and  snbscnhe  a 
edaration  that  they  profess  the  Roman  Catholic  religion,  and 
also  an  oath  similar  to  that  before  mentioned.  Of  thb  declaration 
and  oath  being  duly  made  by  any  Roman  Catholic,  the  officer  of 
the  court  shaU  grant  him  a  certificate;  and  such  officer  shall 
yearly  transmit  to  the  privy  council  lists  of  all  persons  who  have 
dius  qualified  themselves  within  a  year  in  his  respective  court. 
The  statute  then  provides,  that  a  Roman  Catholic  thus  qualified 
shall  not  be  prosecuted  under  any  statute  for  not  repairing  to  a 
parish  church ;  nor  shall  he  be  prosecuted  for  being  a  Papist,  nor 
for  attending  or  performing  mass  or  other  ceremonies  of  the 
church  of  Rome :  provided,  that  no  place  shall  be  allowed  for  an 
assembly  to  celebrate  such  worship,  until  it  is  certified  to  the  ses- 
sions ;  nor  shall  any  minister  officiate  in  it,  until  his  name  and 
description  are  recorded  there.  And  no  such  place  of  assembly 
shall  have  its  doors  locked  or  barred  during  the  time  of  meeting 
or  divine  worship. 

If  any  Rpman  Catholic  whatever  is  elected  constable,  church- 
warden, overseer,  or  into  any  parochial  office,  he  may  execute  the 
same  by  a  deputy,  to  be  approved  as  if  he  were  to  act  for  himself 
as  principal.  But  every  minister,  who  has  qualified,  shall  be 
exempt  from  serving  upon  juries,  and  from  being  elected  into  any 
piirochial  office.  And  all  the  laws  for  frequenting  divine  service 
on  Sundays  shall  continue  in  force,  except  where  persons  attend 
some  place  of  worship  allowed  by  this  statute  or  the  Toleration 
Act  of  the  Dissenters. 

But  no  Roman  Catholic  minister  diall  officiate  in  any  place  of 
worship  having  a  steeple  and  a  bell,  or  at  any  funeral  in  a  c|iurch 
6r  <^hurch-yard,  or  shall  wear  the  habits  of  his  order,  except  in  a 
place  allowed  by  this  statute,  or  in  a  private  house,  where  there 
shall  not  be  more  than  five  persons  besides  the  family.  This  sta- 
tute shall  not  exen^>t  Roman  Catholics  from  the  payment  of 
tithes  or  other  dues  to  the  church ;  nor  shall  it  affect  the  statutes 
concerning  marriages,  or  any  law  respecting  the  succession  to  the 
crown.  No  person  who  has  qualified  sh^l  be  prosecuted  ibr 
instructing  youth,  except  in  an  endowed  school,  or  a  school  in  one 
of  the  English  universities ;  and  except  also  that  no  Roman  Catholic 
schoolmaster  shall  receive  into  his  school  the  child  of  any  Protestant 
father :  nor  shall  any  Romaa  Catholic  keep  a  school,  until  his  of 
her  name  be  recorded  as  a  teacher  at  the  sessions. 

But  no  religious  order  is  to  be  established ;  and  eveir  endow- 
ment of  a  school  or  college  by  a  Roman  Catholic  shall  still  be 
superstitious  and  unlawful.  And  no  person  henceforth  shall  be 
summohed  to  take  the  oath  of  supremacy,  and  the  declaration 
against  transul^sttotiation.  Nor  shdl  Roman  Catholics  who  have 
qualified  be  reniovdable  fh>m  London  and  Westminster ;  neither 
jshall  any  peer  who  has  qualified  be  punishable  for  coming  into 
the  presence  or  palace  of  the  king  or  queen.    And  no  Papists 
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whatever  shall  be  any  longer  obliged  to  register  their  names  and 
estates,  or  enroll  their  deeds  and  wilb.  And  every  Roman  CathoHc 
who  has  qualified  may  be  permitted  to  act  as  a  barrister,  attorney, 
and  notary. 

The  Roman  Catholics  cannot  sit  in  either  house  of  parliament, 
because  every  member  of  parliament  must  take  the  oath  of  supre- 
macy, and  repeat  and  subscribe  the  declaration  against  transub- 
stantiation.  Nor  c€m  they  vote  at  elections  for  the  members  of 
the  house  of  cpmmons,  because,  before  they  vote,  they  must  take 
the  oath  of  supremacy. 

But  the  Roman  Catholics  in  Ireland  are  permitted  to  vote  at 
elections,  but  they  cannot  sit  in  either  house  of  parliament. 

A  bequest,  or  disposition,  for  the  purpose  of  educating  children 
in  the  Roman  Catholic  religion,  is  uniaw^l.  But  the  fund  will 
not  pass  to  the  testator^s  next  of  kin,  but  it  shall  be  applied  to 
such  charitable  purposes  as  his  majesty  shall  please  to  direct  by 
his  sign  manual. 

In  order  the  better  to  secure  the  established  church,  there  are 
two  bulwarks  erected,  called  the  Corporation  and  Test  Acts.  By 
the  former  of  these,  no  person  can  be  legally  elected  to  any  office 
reUuing  to  the  government  of  any  city  or  corporation,  unless 
within  a  twelvemonth  before  he  has  received  the  sacrament  of  the 
Lord's  Supper,  according  to  the  rights  of  the  Church  of  England ; 
and  he  is  also  enjoined  to  take  the  oaths  of  allegiance  and  supre- 
macy at  the  same  time  that  he  takes. the  oath  of  office;  or,  in 
de&ult  of  either  of  these  requisites,  such  election  shall  be  void. 
The  other,  called  the  Test  Act,  directs  all  officers  civil  and  mili- 
tary to  take  the  oaths,  and  make  the  declaration  against  transub- 
stantiation,  in  any  of  the  king's  courts  at  Westminster,  or  at  the 
quarter  sessions,  within  six  calendar  months  after  their  admission ; 
and  also,  within  the  same  time,  to  receive  the  sacrament  of.  the 
Lord's  Supper,  according  to  the  usase  of  the  church  of  England, 
in  some  public  church  immediately  after  divine  service  and  sermon, 
and  to  deliver  into  court  a  certificate  thereof  signed  by  the  minis- 
ter and  churchwarden,  and  also  to  prove  the  same  by  two  credible 
witnesses,  upon  forfeiture  of  500/.  and  disability  to  hold  the  said 
office.  But,  before  the  end  of  every  session  of  parliament,  an  act 
is  passed  to  indemnify  all  persons  who  have  not  complied  with  the 
requisitions  of  the  Corporation  and  Test  Acts,  provided  they 
qualify  themselves  within  a  time  specified  in  the  act ;  and  provided 
tiao,  that  judgment  in  any  action  or  prosecution  has  not  been  ob- 
fained  against  them  for  their  former  omission. 

Anoth^  species  of  offences,  more  immediately  against  God  and 
religion,  is  that  of  Blasphemy  against  the  Almighty,  by  denying 
ins  being  or  providence,  or  by  contumelious  reproaches  of  our 
Saviour.  Whither  also  may  be  referred  all  profane  scoffing  at  the 
holy  scriptures,  or  exposing  them  to  contempt  aud  ridicule.  These 
are  offences  punishable  at  common  law  by  fine  and  imprisonment, 
or  other  infamous  corporeal  punishments. 

Somewhat  allied  to  this  is  the  offence  of  t^URSiNG  and  Swear- 
p6.    By  the  19  Geo.  IL  c.21.  every  labourer,  sailor,  or  soldier. 
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profanely  cursing  ox  swearing,. shalf  ^forfeit  If. ;  every  other  [^rr 
son  under  the  degree  of  a  gentleman,  2«. ;  aiid  every  genticman, 
or  person  of  superior  rank,  5s.  to  the  poor  of  the  parish ;  and  oq 
the  second 'conviction,  double;  and  for  every  subsequent*  oflfence, 
treble  the  sum  first  forfeited ;  with  all  charges  of  canviction;  and' 
in  default  of  payment,  shall  be  sent  to  the  house  of  correction  fbr 
'  ten  da^s. 

Betides  this  punishment  for  taking  God*s  name  in. vain  xtx,  com- 
inoii  discourse,  it  is  enacted  by  the  same  statute,  that  if  in  any, 
stage  play,  interlude,  or  show,  the  name  of  the  Holy  Trinity,  or 
any  of  the  persons  therein,  be  jestingly  or  profanely  used,  the  of- 
fender shaU  forfeit  10/.  one  moiety  to  the  king,  and  the  other  to 
the  informer. 

Another  species  of  offence  agfiinst  God  and  religion  is  the 
offence  of  mTCHCRAFT,  Conjuration,  Enchantment,  or 
SoBCEBtr ;  against  which  it  is  enacted^  by  the  9  Geo.  IL  c.  5. 
that  any  person  pretending  to  use  witchcraft,  tell  fortunes^  or 
discover  stolen  goods  by  skill  in  the  occult  science«f,.  shall  be 
punished  with  »  yearns  imprisonment,  and  be  Tiable  to  be  fined  at 
the  discretion  of  the  court. 

Another  q>eties  of  offenders  in  this  class  are  all  Religious 
Impostors.  These  are  punishable  with  fine,  imprisonment,  SM^d 
in&mous  corporeal  punishment. 

MMO'NY. 

Sixnony  ft  a  eormpt  presentalion'  to  an  e««le8MB4Mcali  btncAre 
for  gift  or  reward.  By  the  ai  Elki.  c.Ow  if  any  patron,  §ot 
nrcwiey  or  any  other  corrupt  consideration  or  pronuse,  dtrsdly  or 
i'ncKtect^  ^^tvt»^  shaR'  pre^sent,  admit,  institute,  ind^t,  tustall,  cmt 
coHate  atiy  person  to  an  ecclesiastical  beneiree  or  d^gMly,  beih 
€ixt  ghrer  and  taker  shaff  forfeit  two  years  valae  of  the  beiieHc^ 
m  dignity  j  owe  motefy  to  the  khig,  and  the  other  to  any  «••  ^»ho 
wlft  s«e  for  the  s«me.  * 

Ahnr  by  the  same  statute,  if  persons  ake^  oorraptly  re»igt»  or 
exchange  thetr  benefices,  both  the  giver  and  taker  shaU  in  Kike 
manner  forfeit  dottWe  the  value  of  the  money,  or  other  cotiu|)% 
eoiTsideratian.  And  persons  vrtio  shaM  cormptly  ordejft  or  licMiae 
any  minister,  or  procure  him  to  be  ordained  op  heensed  shaH  ia- 
ifttr  a  forfeiture  of  40/.  and  the  mtnister  himself  lOf .  beaidea  beiii^ 
mcapable  of  holding  any  ecclesiastical  preferment  for  seven  yesips 
afterwards.  Corrupt  elections  and  resignations  in  colleges,  kos- 
iiitab,  and  other  eleemosynary  corporations,  are  also  puniaibed 
by  the  same  statute,  with  forfeiture  of  the  double  value,  vacating 
the  place  or  office,  and  a  devolution  of  the  right  of  eleotion  for 
that  tarn  to  the  crown. 

SABBATH-BREAKING. 

Profanation  of  the  Lord's-dav  is  punished  by  the  municipal  law 
of  England.  By  the  87  Hen.  Vl.  c.  4.  no  fair  or  market  shall  be 
held  on  the  principal  festivals,  Good  Friday,  or  any  Sunday  (ex- 
cept the  four  Sundays  in  harvest)  on  pain  of  forfeiting  the  g€K>ds 
exposed  to  sale.    And  by  the  1  Car.  1.  c.  1.  no  person  shw  %s- 
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semble  out  of  Ihelr  own  parishes' for  any  spoH  ikrhatsoerer .  upon 
tills  day  ;'«or,  tn  their  parishes,  shall  use  any  bull  or  bear-baitiii|^, 
iBterludes^  p\B^»»  or  other  mnlawfitl  exercises  ^r  pai^mes ;  on  pain 
that  every  offender  shall  pay'3#.  4d.  to  the  p<K>r.  Abo,  *by  the 
29  Car.  11.  c.'7.  no  person  is  allowed  to  work  on  the*  Lord's'day,  or 
ose  any  boat  or  barge,  or  expose  any  goods  to  sale  (except  meat  in 
public  houses,  milk  at  certain  hours,  and  works  6f.  necessity  or 
charity),  on  forfeiture  of  5f.  *Nor  shall  any  drover,  carrier,  or 
the  like,  travel  upon  that  day,  under  pain  of  20^.  Goods  exposed 
to  sale  upon  a  Sunday,  are  forfeited  to  the  use  of  the  poor,  except 
that  one-third  may  be  allowed  the  informer*  But  milk  may  be  sold 
before  nine  in  the  rooming,  and  after  four  in  the  afternoon.  Mackarel 
may  also  be  sold  on  Sundays  before  and  after  divine  service. 

Forty  watermen  are  permitted  to  ply  upon  the  Thames  betwixt 
Vauxhall  and  Limehouse  on  Sundays.  Fish  oarriages  are  also 
allowed  to  travel  on  Sundays,  either  laden  or  returning  empty. 

Persons  exercising 'their  caillng  on  a  Sunday  are  ohly  subject  to 
one  penalty ;'  for  the  whole  id  but  one  ofKence,  or  one  act  of  exer- 
cising, though  continued  the  whole  day. 

Bakers  are  permitted  to  dress  dinners'on  ^  a  Sunday ,v'  as  a  work 
'  of  aeeeasky.  Blit  by  the  3 1  <jeOi  III.'  &,  61 »'  every  bsJcet  ^nll  be 
slibfect  to  apenaltyof  10«.  to  the  me  of  the  poor,,  for  exercisijpg 
"hi»biiiiaess  in*«ny'flHmnertas  a*. baker,  except  that- he  may^ll 
'bfeadibetweeB^nine  o*iclockun  themornipg  and  one  in  .the.after- 
<Misnr"«nd  may  ahM>,  witfaiii'tliat  timei  bake  meati  puddifigi^aiid 

•  pies,  for  «ny  per^n  wiiO'fataall  carry  or  >aend:  the  same  to  be^biiked. 
'  By  tilt  29  Canlll/  C4  7i>«o  iwrit^.pjpoce^s,  'Or..wan:ant»  enurapt.in 

treason,  felony,  or  breach  of  the  peace,  shall  ba  9Qr¥ed*4^a^  a  Sun- 
day, on  pain. that  the. same  shall  be  void;  and  the  party  serving 
the  same  shall  be  liable  to  an  action  for  damages. 

^ AlMl^t>y<tlid  Id  Geol-IIIk  c;  49;  na person  sbalU  •»  SiSoaday  or 
Ghrlstmas*  day,  fciU  any  game,  or  use  ant  gnn,  4ogi  meU  or  ^afine, 
fbr^that  pilitpose;  onpvinbf  forfi^ing  mmnilen  to  Ivventy  pounds 
'fotHiii*  first  yPence;  trild  fromtwent]^  to  thirty  for*  the^seoond. 

^And'i)ythtf21'Oeo^. III.  c.49.'ilT'AliouBe,'room/'y>r,  pkce^Ms 
X)rpen)edon'  a'  Sunday,  for^  anypttbHc^efeitertainmenti  «r^-for(4e- 

*  intmg'erpon  any  ^subject  Whatever^y  to'whlch^pef«Qii»arei<«diftil4ed 
'by  money  or*tiekets^  the  keeper  of  it  shall  forfeit'  900/;  4o  «ny 

-person  who  wiH  profliei^te  i  themanager  or  pr^tfidditi  ItOl.  ^«iid 
the-reeeifer'of^the  money  or  tickets,' M/.  >And  anypwoon-ad- 
tmimij^  soch  a^  meetings  lorfeit?  60/.  for  every  ^ffienoe. 

Drunkbnnrss  is  punished,  by  the  4Jac.  I.  c.5.^<witbi4he 
forfeiture  of  6#.  or  the  sitting  two  hours  in  the  stocks. 

^EW»NC88. 

Another  dffence  against  religion  and  mondity,  H  that'of  <^[>en.aad 

notorioiui  lewdness,  either  by  fr^cpienting  houses  of  IH  fame,yl4ch 

is  an  indictablef^ence»  oir  by  some  grossly  scahdfdous  and  public 

•iodece^qr^  for  which  the  punishment  is  by  fine  and  imprisonment. 

V  Havvig  Bastard  UHapRBN  may  also  be  eonnidered  an  a 

criminal  light.*  By  the   18  Elis.  c.3.  two  jnstices  may  nlake 
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order  for  the  punbhrnent  of  the  mother  and  reputed  father.  And 
by  the  7  Jac.  I.  c.  4.  a  specific  punbhrnent  (rtz.  commitment  to  the 
house  of  correction)  is.  inflicted  on  the  woman  only.  But,  in  both 
cades,  the  penalty  can  only  be  inflicted  if  the  bastard  becomes 
chargeable  to  the  parish*  By  the  last-mentioned  statute  the  jus- 
tices may  commit  the  mother  to  the  house  of  correction,  there  to 
be  punbhed  and  set  to  work  for  one  year ;  and,  in  case  of  a  second 
offence,  till  she  find  sureties  never  to  offend  again. 


CHAPTER  lU. 

Offences  against  the  Law  of  Nations* 

Offences  against  the  law  of  nations  are  of  three  kinds :  1.  Vio- 
lation of  safe-conducts ;  2.  Infringement  of  the  rights  of  ambas^ 
sadors ;  and,  3.  Piracy. 

VIOLATION    OF   SAFE-CONDUCTS,   OR    PASSPORTS. 

By  the  31  Hen.  VI.  c.4.  it  is  enacted,  that  if  any  of  the  king's 
subjects  attempt  or  offend,  upon  the  sea,  or  in  any  port  within 
the  king*s  obeisance,  against  any  stranger  in  amity,  league,  or 
truce,  or  under  safe-conduct;  or  especially  by  attacking  his  per- 
son, or  spoiling  him,  or  robbing  him  of  his  goods ;  the  lord  chan-* 
cellor,  with  any  of  the  justices  of  either  the  King's  Bench  or  Com- 
mon Pleas,  may  cause  full  restitution  and  amends  to  be  made  to 
the  party  injured. 

INFRINGEMENT   OF  THE   RIGHTS    OF   AMBASSADORS^ 

The  common  law  of  England  fully  protects  the  rights  of  ambas- 
sadors: but  these  rights  are  still  more  enforced  by  the  7  Ann^ 
c.  12.  which  enacts,  that  all  process  whereby  the  person  of  any 
ambassador,  or  his  domestic,  or  domestic  servant,  may  be  arrested, 
or  his  goods  distrained  or  seized,  shall  be  utterly  null  and  void  ; 
and  that  all  persons  prosecuting,  soliciting^  or  executing  such 
process,  being  convicted,  by  confession  or  the  oath  of  one  witness^ 
before  the  lord  chancellor  and  the  chief  justices,  or  any  two  of 
them,  sha)l  be  deemed  violators  of  the  law  of  nations,  and  dis- 
turbers of  the  public  repose ;  and  shall  suffer  such  penalties  and 
corporal  punishment  as  the  said  judges,  or  any  two  of  them,  shall 
think  fit. 

PIRACY. 

The  offence  of  piracy,  by  common  law,  consists  in'  committing 
those  acts  of  robbery  and  depredation  upon  the  high  seas,  which 
if  committed  upon  land  would  have  amounted  to  felony  there. 
But,  by  statute,  some  other  offences  are  made  piracy  also ;  as  by 
the  11  ^  12  W.  III.  c.  7.  if  any  natural-born  subject  commit  any 
act  of  hostility  upon  the  high  seas  against  other  of  his  majesty's 
subjects  under  colour  of  a  commission  from  any  foreign  powei;^  this 
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thou§;h  it  would  only  be  an  act  of  war  in  an  alien,  shall  be  con- 
8tru«i  piracy  in  a  subject.  And  further,  any  commander  or 
other  seafaring  person,  betraying  his  trust,  and  running  away  with 
any  ship,  boat,  ordnance,  ammunition,  or  goods,  or  yielding  them 
ap  voluntarily  to  a  pirate,  or  conspiring  to  do  these  acts ;  or  a^y 
person  assaulting  the  commander  of  a  vessel,  to  hinder  him  fr{>m 
fighting  in  defence  of  his  ship,  or  confining  him,  or  making  ot> 
endeavouring  to  make  a  revolt  on  board;  shall  be  adjudged  a 
pirate,  felon,  and  robber,  and  shall  suffer  death,  whether  he  be 
principal,  or  merely  accessary,  by  setting  forth  such  pirates  or 
abetting  them  before  the  fact,  or  receiving  or  cohceafiiig  them 
or  their  goods  after  it.  And  the  4  Geo.  I.  c.  IK  expressly  ex- 
clndes  the  principals  from  the  benefit  of  clergy. 

By  the  8  Geo.  I.  c.  24.  the  trading  with  known  pirates  or  fur- 
nishing them  with  stores  or  ammunition,  or  fitting  out  any  vessel 
for  thftt  purpose,  or  in  anywise  consulting,  combining,  confe- 
derating, or  corresponding  with  them  ^  or  the  forcibly  boarding 
any  merchant  vessel,  though  without  seising  or  carrying  hei*  off, 
«and  destroying  or  throwing  any  of  the  goods  overboard,  shall  be 
deemed  piracy ;  and  such  accessaries  to  piracy  as  ate  described 
bj  the  statute  of  King  William  are  declared  to  be  principal  parties ; 
and  all  parties  convicted  by  virtue  of  this  a<^t  are  made  felons 
without  benefit  of  clergy. 

By  the  same  statute  also  (to  encourage  the  defence  of  merchant 
vessels  against  pirates)  the  commanders  or  seamen  wounded,  and 
the  widows  of  such  seamen  as  are  slain^  in  any  piratical  engage- 
ment, shall  be  entitled  to  a  bounty,  to  be  divided  among  them, 
not  exceeding  one-fiftieth  part  of  the  value  of  the  cargo  on  board  , 
and  such  wounded  seamen  shall  be  entitled  to  the  pension  of 
Greenwich  Hospital.  And  if  the  commander  shall  behave  cow- 
ardlv,  by  not  defending  the  ship,  if  she  carry  guns  or  arms,  or  shall 
discharge  the  mariners  from  fighting,  so  that  the  ship  faib  into 
the  hands  of  pirates,  such  commander  shall  forfeit  all  his  wages, 
and  suffer  six  months  imprisonment. 

By  the  1&  Geo.  il.  c.30.  any  natural-bom  subject  or  denizen, 
who  m  thne  of  war  shall  commit  hostilities  at  sea  against  any  of 
his  fellow-subjects,  or  shall  assist  an  enemy  on  that  element,  is 
liable  to  be  tried  and  convicted  ad  a  pirate; 

By  the  5  Geo.  IV.  c.  17.  if  any- subject  of  hid  maj^ty,  or  any 
person  within  any  of  the  dominions,  forts,  settlements,  factories,  ot 
territories  in^  his  majesty's  possession,  or  under  the  government 
of  the  East  India  Company,  shall  (except  in  such  cases  as  are  by 
hkw  permitted),  after  the  1st  of  January  I82&»  upon  the  high  seas, 
or  IB  any  haven,  river,  creek,  or  place  where  the  Admiralty  ha)9 
jnn»dictioni  knowingly  and  wilfully  carry  away,  convey,  or  remove, 
or  aid  and  assist  in  so  doing,  any  person  or  persons  as  a  slave  or 
slav^,  or  for  t^e  purpose  of  being  imported  as  slaves  into  any 
island,  colony^  country,  territory,  or  place  whatsoever,  or  of  being 
■old,  transferred,  us^,'  or  dealt  with  as  slaves,  or  shall  ship, 
embark,  receive,  detain,  or  confine,  or  assist  in  so  doing,  on  board 
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auy  ship,  vessel,  or  boat,  any  person  or  persons  for  the  purpose 
of  their  being  carried  away  or  removed  as  slaves,  or  of  being 
imported  as  slaves  into  any  place  whatsoever,  or  of  being  sold, 
transferred,  used,  or  dealt  with  as  slaves,  tlie  person  or  persons  so 
offending  shall  be  deemed  guilty  of  piracy,  felony,  and  robbery, 
a||i  shall  suffer  death  without  benefit  of  clergy,  and  loss  of  lands, 
goods,  and  chattels.     §  1 . 

'  But  nothing  in  this  act  shall  be  construed  to  repeal  or  alter  the 
provisions  in  any  other  act,  imposing  forfeitures  and  penalties 
upon  the  same  offences,  or  the  remedies  given  for  the  recovery 
thereof;  nor  to  repeal  or  alter  any  of  the  enactments  or  provi- 
sions of  the  51  Geo.  IIL  c.  23.  intituled,  "  An  act  for  renderings 
mare  ^ectualthe  47  Geo.  IIL  intituled,  *  An  act  for  the  abolition 
of  the  slave  traded  except  so  far  as  such  enactments  are  altered 
or  varied  by  this  act. 

The  offences  hereinbefore  specified  may  be  inquired  of,  either 
according  to  the  ordinary  course  of  law,  aad.bf  the  28  Hen.  VIII. 
c.  15.  intituled,  "  An  act  fw  pirates,'^  or  according  to  the 
46  Geo.  III.  c.  54.  intituled,  "  ^n  act  for  the  more  Mpetay  trial  of 
offences  committed  in  distant  parts  upon  the  high  seas.**    §  3. 


CHAPTER   IV. 
Of  High  Treason. 


X  RBASON  is  defined  to  be  an  offence  committed  against  the 

security  of  the  king  and  kingdom. 

'   In  high  treason  there  are  no  accessaries,  but  all  are  principals. 

The  25  Edw.in.  has  accurately  defined  the  crime  of  high 
treason,  which  was,  before  the  passing  of  that  act,  very  uncertain 
in  its  construction.  The  treasons  by  this  statute  may  be  con- 
sidered as  follows:  —1.  High  treason  against  the  king  and  queen V 
person ;  2.  Treason  in  levying  war  against  the  king  in  his  realm  ; 
3.  Adhering  to  his  enemies  within  the  realm,  or  aiding  them  else- 
where; 4.  Violating  or  deflowering  the  queen,  or  the  king's  eldest 
daughter ;  5.  Counterfeiting  the  king's  great  or  privy  seal,  or  his 
money;  and,  6.  Slaying  the  judges  in  the  execution  of  their' 
offices. 

1 .  To  compass  or  imagine  the  death  of  the  king*  queen,  or  their* 
eidest  son  and  heir,  is  high  treason ;  though  it  must  be  manifested 
by  some  overt  act ;  as  by  providing  arms  to  do  it ;  consulting  to 
levy  war  against  him;  writing  letters  to  excite  others  to  join 

*  The  Uw  applies  to  the  king  in  poMetiion,  without  any  reapect  to  his  title  ; 
for  it  18  held  tjw  a  king  de  faeSo,  and.  not  dc  jure,  is  a  king  within  the  meaolof 
of  the  act. 
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tiief^iii ;  assembling  persous  in  order  to  imprison  or  depose  the 
kiti^,  or  to  get  him  into  their  power :  these  acts  are  sufficient  to 
prove  the  compassing  or  imagining  the  death  of  the  king,  and  to 
make  a  man  guilty  of  high  treason. 

It.  hath  been  adjudged  that  words  are  an  overt  act  of  high 
treason.  Such  deliberate  words  as  shew  a  direct  purpose  against 
the  king*s  life,  will  amount  to  an  overt  act  of  compassing  or 
imagining  the  king's  death ;  for  as  the  compassing  or  imagining 
the  death  of  the  king  is  the  treason,  words  are  the  most  natural 
way  of  expressing  the  imagination  of  the  heart,  and  may  be  good 
evidence  of  it ;  and  any  external  act,  which  may  be  a  manifestation 
of  such  imagination,  is  an  overt  act.  But  if  words  are  set  down 
in  writing,  and  kept  privately  in  a  man*s  closet,  they  are  no  overt 
act  of  treason,  except  the  words  are  published. 

And  it  is  held  that  he  who  intends  by  force  to  prescribe 
laws  to  the  king,  and  to  restrain  him  of  his  power,  intends  to 
deprive  him  of  his  crown  and  life.  That  if  a  man  be  ignorant 
of  the  intention  of  those  who  take  up  arms  against  the  king,  if 
he  join  in  any  action  with  them,  he  is  guilty  of  treason.  And 
that  the  law  judges  every  rebellion  to  be  a  plot  against  the  king's 
life. 

2.  To  levy  war  against  the  king  in  his  realm  is  high  treason,  both 
h]r  the  statute  of  Edw^  III.  as  wdl  as  the  common  law.  But  as,  in 
cases  of  treason,  there  must  be  an  overt  act,  a  conspiracy  or  com- 
passing to  levy  war  is  no  overt  art,  unless  a  war  be  actually 
levied ;  though  if  a  war  be  levied,  tlien  the  conspirators  are  all 
traitors,  although  they  are  not  in  arms.  And  a  conspiracy  to  levy 
war  will  be  evidtmce  of  an  overt  act  for  compassing  the  king's 
death :  but  if  the  charge  in  an  indictment  be  for  levying  war  only, 
it  must  be  proved  that  a  war  was  levied,  to  bring  the  prisoner  un- 
der this  clause  of  the  statute. 

Persons  raising  forces  for  any  public  end  or  purpose,  and  putting 
themselves  in  a  posture  of  war,  by  choosing  leaders,  and  resist- 
ing the  constituted  authorities,  is  high  treason.  And  those  who 
make  an  insurrection  in  order  to  redress  a  public  grievance,  whe- 
ther it  be  a  real  or  pretended  one,  are  held  to  levy  war  against 
the  king,  though  they  have  no  direct  design  against  his  person. 

Where  great  numbers  by  force  endeavour  to  remove  certain  per- 
sons from  the  king,  or  to  lay  violent  hands  on  a  privy-coimcillor, 
or  revenge  themselves  against  a  magistrate  for  executing  his  office, 
or  to  deliver  men  out  of  prison,  or  reform  religion  or  the  law,  to 
pull  down  all  bawdy  houses,  or  throw  down  all  inciosures  in  ge- 
neral ;  these  acts  will  be  high  treason.  But  where  a  number  of 
men  rise  to  remove  a  grievance  to  their  private  interest,  as  to  pull 
down  a  particular  inclosure,  &c.  they  are  only  considered  as 
rioters. 

If  two  or  more  conspire  to  levy  war,  and  one  of  them  alone 
raise  forces;  this  is  adjudged  treason  in  all.  And  not  only  sucTi 
as  directly  reb^l  and  take  up  arms, against  the  king,  but  also  those 
who  *m  a  violent  manner  withstatfd  his  lawful  authority,  or  attempt 
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a  refonnatio.n  of  his.  government,  levy  war  against  him;  and 
therefore^  to  hold  a  fort  or  castle  against  the  king's  forces,  to  keep. 
together  armed  men  in  great  numbers,  against  me  king's  express 
commands,  is  high  treason. 

But  if,  )¥here  a  re)[>ellion  is  broke  out,  persons  join  themselves 
to  rebels  for  fear  of  death,  and  return  th^  first  opportunity,  they 
are  not  guilty  of  this  offence. 

3.  To  adhere  to  the  kin^s  enemies  UftHin  his  reaim^  or  givC; 
them  aid  in  the  realm,  or  e&ewhere,  is  high  treason,  (iere  adb^-^ 
rence  may  be  proved  by  giving  the  king's  enemies  comfort  or  r^iief» 
or  being  in  counsel  with  others  to  levy  any  seditious  wars  *  and  the, 
delivery  or  surrender  of  any  of  the  king  s  castles  or  forts  to  his 
enemy,  within  the  realm  or  without,  for  reward,  is  .an  adhering  tp 
the  king's  enemies,  and  high  treason  by  the  statute. 

It  has  been  adjudged,  that  adhering  to  the  king's  enemies  is  an 
adhering  against  nim ;  and  this  ^hering  to  his  enemies  out  of  the 
realm  is  treason. .  A  person  beyond  sea  having  solicited  a  foreign 
prince  to  invade  the  kiqgdon),  was  held  guilty  of  high  treason. 
But  adherence  out  of  the  rea)m  mu^t  be  alleged  in  so(ne  place  in 
England. 

A  person  knowing  that  another  had  committed  treason,  and  not 
revealing  it,  so  that  the  offender  might  be  secured,  was  considered 
guilty  ot  high  treason  by  the  commoq  law :  but  there  must  now  |>e 
an  assent  to  some  outward  act,  to  make  concealing  it  treasqn. 

4.  To  violate  and  deflower  the  king's  wife,  or  eldest  daughter 
unmarnedy  or  the  wife  of  the  king's  eldest  son,  is  trea^P  within 
the  statute. 

Not  only  violating  the  queen  consort  is  high  trea^n,  but  also 
her  yielding  and  consenting  to  it,  is  treason  in  her :  but  this  doth 
not  extend  to  a  queen  dowager.  So  likewise  violating  th^  wife  of 
the  prince  is  treason  only  during  the  marriage.  And  the  eldest 
daughter  of  the  king  is  such  a  daughter  as  is  eldest,  not  married, 
at  the  time  of  the  violation ;  which  vnll  be  treason,  although  there 
was  an  elder  daughter  than  her,  who  died  without  issue ;  for  now 
the  elder  alive  has  a  right  to  the  inheritance  of  the  crown  upon  a 
failure  of  issue  male. 

The  treason  against  the  queen's  life,  mentioned  in  the  statute, 
mustjbe  also  during  the  coverture,  and  not  when  dowager  queen. 

6.  To  counterfeit  the  king's  great  seal,  privy  seal^  or  his  money: 
or  bring  false  money  into  this  kingdom  cojui^terfeited  lijce  the  mqney 
of  England ;  to  make  payment  there\nth,  m  deceit  of  the  kii^g  and 
his  peopfe ;  these  are  high  treason  by  the  statute, 

As  to  counterfeiting  the  king's  seal^  it  was  tres^soii  by  the  com- 
mon law.  The  25  Edw.  III.  mentions  only  the  great  seal  and  privy 
seal ;  therefore  the  counterfeiting  of  the  sign  manual  is  not  trea- 
son within  that  act.  By  the  1  &  2  P.  &  M.  c.  11.  those  who  aid 
and  consent  to  the  counterfeiting  of  the  p;reat  seal  are  equally 
guilty  with  the  actors :  but  an  intent  or  going  about  to  counterfeit 
l^he  great  seal,  if  it  be  not  actually  donCi  is  not  treason ;  there 
v^iiust  be  an  actual  counterfeiting. 
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The  fixing  the  great  seal  to  a  patent  without  warrant,  or  erasing^ 
any  thing  oat  of  a  patent  and  adding  new  matter  therein,  or 
taking  off  the  wax  impressed  by  the  great  seal  from  one  patent 
and  fixing  it  to  another,  are  not  within  this  law. 

At  common  law,  forging  the  king*8  money  was  treason;  aii 
counterfeiting  it  is  by  the  25  Edw.  IIL  And  forging  or  counter- 
feiting foreign  money  made  current  here  by  proclamation  is  like- 
wise high  treason  by  the  1  Mar.  st.  2«  c.  6.  And  as  those  per- 
sons that  coin  money  without  the  king*s  authority  are  guil^  of 
treason ;  so  are  those  who  have  authority  to  do  it,  if  they  make  it 
of  greater  alloy  or  less  weight  than  they  ought.  In  case  of  bring- 
ing counterfeit  money  into  this  kingdom,  it  must  be  actually  coun- 
tecfeited  according  to  the  likeness  of  English  money,  and  is  to  be 
knowingly  brought  over  from  some  foreign  nation,  not  from  any 
place  subject  to  the  crown  of  England,  and  must  be  uttered  in 
payment. 

G.  If  a  man  «&i^  the  chamullor^  treMurer,  or  the  king's  jusiieeM 
of  the  one  bench  or  the  other,  justices  in  eyre,  or  justices  of  as- 
size, and  all  otheir  justices  assigned  to  hear  and  determine,  being 
b  their  places  doing  their  offices,  such  person  is  guilty  of  high 
treason. 

As  this  clause  of  the  act  only  extends  to  the  persons  therein 
described,  the  barons  of  the  Excheouer  do  not  come  within  its 
protection:  but  b^  5  Eliz.  c.  18.  and  1  W.  &  M.  c. 21.  the  lord 
keeper  or  commissioners  of  the  great  seal  do. 

The  crimes  constituting  treason  not  comprehended  under  the 
25  Edw.  III.  are— 

First,  Those  relating  to  Papists,  which  we  have  before  con- 
sidered among  the  penalties  mcurred  by  that  branch  of  non- 
conformists to  the  national  church. 

Secondfy,  Those  with  regard  to  treasons  relative  to  the  coin  oir 
other  royn/  signatures.  The  only  two  offences  respecting  the  first, 
which  are  made  treason  by  the  25  Edw.  III.  are,  the  actual  coun- 
terleiting  the  gold  and  silver  coin  of  this  kingdom ;  or  the  im- 
porting such  counterfeit  money  with  intent  to.  utter  it,  knowing  it 
to  be  false.  But  these  not  being  found  sufficient  to  restrain  the 
evil,  the  following  statutes  have  since  been. passed : — 

By  tl^e  1  Mar.  st.  2.  c^  6.  if  any  person  falsely  forge  or  counter- 
feit any  such  kind  of  coin  of  gold  or  silver  as  is  not  the  proper 
coin  of  the  realm,  but  shall  l^  current  within  this  realm  by  ccm- 
sent  of  the  crown ;  or  shall  falsely  forge  or  counterfeit  the  sign 
maonal,  prvy  signet,  or  privy  seal ;  such  offences  shall  be  deemed 
hig&  treason. 

By  the  1  &  2  p.  &  M.  c.  11 .  if  any  person  bring  into  this  realm 
such  false  or  counterfeit  foreign  money,  being  current  here,  know- 
ing the  same  to  be  false,  with  intent  to  utter  the  same  in  payment; 
thev  shall  be  deemed  guilty  of  high  treason. 

By  the  5  Eliz.  c.  II.  clipping,  washing,  rounding,  or  filing,  for 
wicked  gain*s  sake,  any  of  the  money  of  this  realm,  or  other 
mooey  suffered  to  be  current  here,  shall  be  adjudged  high  treason  ; 
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and  by  the  18  Elis.  c.  I.  the  same  species  of  offence  i6  described 
hi  other  more  general  words,  viz,  impairing,  diminishing,  falsify- 
ing, scaling,  and  lightening,  and  made  liable  to  the  same  penalties. 

By  the  8  <t  9  W.  III.  c.  26.  made  perpetual  by  the  7  Ann.  c.  26. 
whoever,  without  proper  authority,  shall  knowingly  make  or  amend, 
or  assist  in  so  doing,  or  shall  buy,  sell,  conceal,  hide,  or  know- 
ingly have  in  his  possession,  any  implements  of  coinage  specified 
in  the  act,  or  other  tools  or  instruments  proper  only  for  the  coin- 
age of  money ;  or  shall  convey  the  same  out  of  the  king's  Mint ; 
he,  together  with  his  counsellors,  procurers,  aiders,  ami  abettors^ 
shall  be  guilty  of  high  treason.  And  to  mark  any  coin  on  the 
edges  with  letters,  or  otherwise,  in  imitation  of  those  used  in  the 
Mint ;  or  to  colour,  gild,  or  case  over  any  coin  resembling  the 
current  coin,  or  even  round  blanks  of  base  metal ;  shall  be  con- 
strued high  treason.  But  all  prosecutions  on  this  act  are  t6  be 
commenced  within  three  months  after  the  commission  of  the 
offence ;  except  those  for  making  or  amending  any  coining  tool  or 
instrument,  or  for  marking  money  round  the  edges,  which  are  to 
be  commenced  within  six  months  after  the  offence  committed. 

Lastly,  by  the  15  &  10  Geo.  HI.  c.  28.  if  any  person  colour  or 
alter  any  shilling  or  sixpence,  either  lawful  or  counterfeit^  to 
make  them  respectively  resemble  a  guinea  or  half-guinea,  or  any 
halfpenny  or  farthing,  to  make  them  respectively  resemble  a  shil- 
ling or  sixpence ;  this  is  also  high  treason  :  but  the  offehder  shall 
be  pardoned,  in  case  (being  out  of  prison)  he  discover  and  con- 
vict two  other  offenders  of  the  same  kind. 

Thirdly,  Such  as  are  created  for  the  security  of  the  Protestant 
succession.  By  the  1  Ann.  st.  2.  c.  17.  if  any  person  shall  endea- 
vour to  deprive  or  hinder  any  person,  being  the  next  in  succession 
to  the  crown  according  to  the  Act  of  Settlement,  from  succeeding 
to  the  crown,  and  shall  maliciously  and  directly  attempt  the  same 
by  any  overt  act,  such  offence  shall  be  high  treason.  And,  by 
the  6  Ann.  c.  7.  if  any  person  shall  maliciously,  advisedly,  and 
directly,  by  writing  or  printing,  maintain  and  affirm,  that  any 
other  person  hath  any  right  or  title  to  the  crown  of  this  realm, 
otherwise  than  according  to  the  Act  of  Settlement ;  or  that  the 
kings  of  this  realm,  with  the  authority  of  parliament,  are  not  able 
to  make  laws  and  statutes  to  bind  the  crown,  and  the  descent 
thereof;  such  person  shall  be  guilty  of  high  treason. 

By  the  36  Geo.  III.  c,  7.  if  any  person,  during  the  life  of  his 
Majesty,  and  until  the  end  of  the  next  session  of  parliament  after 
a  demise  of  the  crown,  shall  compass,  imagine,  invent,  devise,  or 
intend  death  and  destruction,  or  any  bodily  harm  tending  to  de- 
struction, maim  or  wounding,  imprisonment  or  restraint,  of  the 
king,  his  heirs  and  successors,  or  to  depose  him  or  them,  or  to 
levy  war  in  order  to  compel  a  change  of  measures  or  counsels,  or 
in  order  to  put  any  force  or  constraint  upon,  or  tO  intimidate  or 
overawe  eithci*  house  of  parliament,  or  to  move  or  stir  any  foreigner 
or  stranger  with  force  to  invade  this  realm,  or  any  other  his 
majesty's  dominions ;  and  such  compassing,  &c.  shall  express  by 
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publishing  any  printing  or  writing,  or  by  any  overt  act  or  deed ; 
such  person  shall  be  adjudged  to  be  a  traitor,  and  shall  suffer 
death. 

By  the  57  Geo.  III.  c.6.  if  any  person  or  persons,  during  the 
period  in  which  his  Royal  Highness  the  Prince  of  Wales  ^all  re* 
main  in  the  personal  exercise  of  the  royal  authority,  shall,  within 
the  realm  or  without,  compass,  imagine,  invent,  devise,  or  intend 
death  or  destruction,  or  any  bodUy  harm  tending  to  death  or 
destruction,  maim  or  wounding,  imprisonment  or  restraint,  of 
the  person  of  his  Koyal  Highness,  and  such  compassings,  imagi- 
nations, iiiventions,  devices,  intentions,  or.  any  of  them,  shall  ex- 
press, utter,  or  declare  by  publishing  any  printing  or  writing,  or  by 
any  overt  act  or  deed,  being  legally  convicted  thereof  upon  the  oaths 
of  two  lawful  and  credible  witnesses,  upon  trial  or  otherwise,  con- 
victed or  attainted  by  due  course  of  law>  then  every  sUch  person  or 
persons  so  offending  shall  be  adjudged  to  be  a  traitor  and  traitors, 
and  shall  suffer  pain  of  death,  and  also  lose  and  forfeit  as  in  cases 
of  high  treason.*  The  clauses  of  the  act  of  the  39  Sc  40  Geo.  HI. 
c.  93.  intituled,  "  An  act  for  regulating  trials  for  high  treason  and 
misprision  of  treason  in  certain  cases,"  are  extended  to  thbact. 

In  cases  of  high  treason  whereby  corruption  of  blood  may  ensue 
(except  treason  in  counterfeiting  the  king's  coin  or  seals,  or  mispri- 
sion of  such  treason),  it  is  enacted  by  the  7  W.  III.  c.  3.  first,  that 
no  person  shall  be  tried  for  any  such  treason,  except  an  attempt  to 
assassinate  the  king,  unless  the  indictment  be  found  within  three 

J  ears  after  the  offence  committed ;  next,  that  the  prisoner  siiall 
aye  a  copy  of  the  indictment  (which  includes  the  caption,  but  not 
the  names  of  the  witnesses)  five  days  at  least  before  the  trial,  that 
isj  upon  the  true  construction  of  the  act,  before  his  arraignment ; 
for  then  is  hb  time  to  take  any  exceptions  thereto,  by  way  of  plea 
or  demurrer ;  thirdly,  that  he  shall  have  a  copy  of  the  panel  of 
Jurors  two  days  before  his  trial ;  and  lastly,  that  he  shall  have^  the 
same  compubive  process  to  bring  in  his  witnesses  for  him  as  was 
usual  to  compel  the  appearance  against  him. 

And  by  the  7  Ann^  c.  21.  (which  did  not  take  place  till  after 
the  decease  of  the  Pretender)  all  persons  indicted  for  high  treason 
or  misprision  of  treason  shall  have,  not  only  a  copy  of  the  indict- 
ment, but  a  list  of  all  the  witnesses  to  be  produced,  and  of  the 
jurors  impannelled,  with  their  professions  and  places  of  abode, 
delhrered  to  him  ten  days  before  the  trial,  and  in  the  presence  of 
two  witnesses,t  the  better  to  prepare  him  to  make  his  challenges 
and  defence.  But  this  last  act,  so  far  as  it  affected  indictments  • 
for  the  inferior  species  of  high  treason,  respecting  the  coin  and  the 
royal  scab,  is  repealed  by  the  6  Geo.  III.  c.  53. 

*^  A»  this  act  was  intended  to  protect  bis  Royal  Highness  the  Prince  of  Wales 
donng  his  exercise  of  the  royal  authority,  it  of  course  expired  with  the  occasion 
which  gave  it  birth;  but  there  is  little  doubt  that  it  will  be  re-enacted  should 
toe  goremment  be  a^n  invested  in  a  similar  personage. 

t  It  is  a  practice  to  deliver  a  copy  of  th^  indictment,  and  the  liSts  of  witnesses 
%nd]arori,.ten  clear  days,  exclusive  of  the  day  of  delivery  and  the  day  of  trial, 
wd  of  iQtenrcning  Sundays  previous  to  the  trial.    Fo$t,  2.  250. 
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B^  the  30  &  40  Geo.  lit.  c.  93.  it  b  enacted,  that  in  all  cases 
of  high  treason,  in  compassing  or  imagining  the  death  of  the  king» 
or  in  misprision  of  such  treason,  where  the  overt  act  of  such  trea- 
son shall  be  alleged  in  the  indictment  to  be  the  assassinating  of 
the  king,  or  a  direct  attempt  against  his  life  or  person,  the  person 
accused  shall  be  indicted  and  tried  in  the  same  manner  in  evenr 
respect,  and  upon  the  like  evidence,  as  if  he  was  charged  with 
murder.  But  the  judgment  and  execution  shall  remain  die  same 
as  in  other  cases  of  high  treason. 

All  persons  charged  with  the  crime  of  high  treason  shall  have 
two  counsel  allowed  them  by  the  court;  and  the  same  privilege  is 
allowed  them  upon  an  impeachment  by  the  House  of  Commons : 
and  they  cannot  be  attainted,  but  upon  the  oath  of  two  witnessses, 
either  both  to  the  same  overt  act,  or  one  of  them  to  one,  and  the 
other  to  another  overt  act  of  the  same  treason. 


CHAPTER  V. 

Of  Felaniei  agaimt  the  Royat  Prerogative. 

r  ELONY,  in  general,  signifies  every  species  of  crime  which 
occasioned,  at  common  law,  the  forfeiture  of  goods  and  lands. 
We  shall  first  consider  those  immediately  injurious  to  the  royal 
prerogative. 

These  are,  1.  Offences  relative  to  the  coinage,  not  amounting  to 
high  treason ;  2.  Offences  against  the  privy  council ;  3.  The  oflfence 
of  serving  foreign  stat^ ;  4.  The  embeizling  or  destroying  the 
king*s  armour  or  warlike  stores ;  5.  Desertion  from  the  armv  or 
navy  in  time  of  war;  and,  6.  The  seduction  of  soldiers  or  sailors, 
and  the  administering  or  taking  unlawful  oaths. 

OFFENCES   RELATIVE  TO  THE   COINAGE. 

The  offences  relative  to  the  coinage,  under  which  maybe  ranked 
some  inferior  misdemeanors  not  amounting  to  felony,  or  high 
treason,  are  thus  declared  by  a  series  of  statutes,  which  we  shall 
recite  in  the  order  of  time  they  were  enacted. 

First,  by  the  27  Edw.  I.  c.  3.  none  shall  bring  pollards  and 
crockards,  which  were  foreign  coins  of  base  metal,  into  the  realin» 
on  pain  of  forfeiture  of  life  and  goods. 

By  the  17  Edw.  HI.  none  shall  be  so  hardy  as  to  bring  false 
and  ill  money  into  the  realm,  on  pain  of  forfeiture  of  life  and 
member  by  the  persons  importing,  and  the  searchers  permitting 
such  importation. 
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By  the  3  Hen.  V.  st;  1.  to  make,  coin,  buy,  or  bring  into  the 
fdJm,  any  gaily  halfpence,  suskinik,  or  dotkins,  in  order  to  utter 
them,  is  ^lony ;  and  knowingly  to  receive  or  pay  Either  th^m  oi* 
Maoksy  is  forfeiture  of  one  hundred  shillings. 

By  ^e  14  Elis.  c.  3.  such  as  forge  any  foreign  coin,  although  it 
be  not  made  current  her^  by  proclamation,  shall  (with  their  aidero 
and  abettors)  be  guilty  of  misprision  of  treason. 

By  the  6  &  7  W.  III.  c.  7.  it  any  person  buy  or  sell,  or  knowingly 
hate  in  his  custody,  any  clippings  or  filings  of  th^  coin,  he  shall 
forfeit  the  same,  and  500/.  (one  moiety  to  me.  king,  and  the  other 
to  the  informer),  and  be  branded  in  the  cheek  with  the  letter  R. 

By  the  8  &  9  W.  III.  c.  26.  if  any  person  shall  blaiich  or  whiten 
ctoper  for  sale  (which  makes  it  resemble  silver) ;  or  biiy  or  sell,  or 
offer  to  sale;  any  ndalleable  composition,  which  shall  be  heavier 
thiD  silver,  and  look,  touch,  and  trear  like  goldi  but  be  beneath 
the  standard ;  or  if  any  person  shall  receive  or  pay,  at  a  less  rate 
than  it  imports  to  be  of,  any  counterfeit  or  diminished  milled  money 
of  this  kingdom,  not  being  cut  itt  pieced  (an  operation  which  is 
expressly  directed  to  be  penbrmed  When  such  money  is  produced 
is  evidence,  and  which  any  person,  to  whom  any  gold  or  silver 
niooey  is  tendered,  is  empowered  by  the  9&  10  W.  III.  c.  21. 
ISGeo.  ni.  C.71.  and  14 Geo.  III.  c.70.  to  perform  at'his  own 
hazardi  and  the  officers  of  the  Exchequer,  and  receivers-general 
of  the  taxes,  are  particularly  required  to  perforin) ;  all  such  persons 
diall  be  guilty  of  felony,  and  may  be  prosecuted  for  the  same  at 
aoy  time  wiUiin  three  months  after  the  offence  committed. 

But  these  precautions  not  being  found  sufficient  to  prevent  the 
ottering  of  false  or  diininished  money,  which  was  only  a  misdemea- 
nor at  common  law,  it  is  enacted  by  the  15  &  16  Geo.  IL  c.  28.  that 
if  any  person  shall  utter  oir  tender  in  payment  any  counterfeit  coin, 
bowing  it  so  to  be,  he  shall  for  the  first  offence  hh  imprisoned  six 
months,  and  find  sureties  for  his  good  behaviour  sax  months  more ; 
for  the  second  offence^  shall  be  imprisoned  two  yj^niy  cuid  find 
lureties  for  two  years  longer ;  and  for  the  third  offence,  shall  be 
guilty  of  felony  without  benefit  of  clergy. 

Abo  if  a  person  knowingly  tender  in  payment  toy  counterfeit  mo- 
oey,  and  at  tne  same  time  have  more  in  his  custody ;  or  shall,  within 
ten  days  after,  knowingly  tender  other  false  money ;  he  shall  be 
deemed  a  common  utterer  of  counterfeit  money,  and  shall  for  the 
first  offence  be  imprisoned  one  year,  and  find  sureties  for  his  good 
behaviour  for  two  years  longer;  and,  for  the  second,  be  guilty  of 
fek>ny  without  benefit  of  clergy. 

By  the  same  statute  it  is  also  enacted,  that  if  iany  person  coun- 
ti»feit  the  copper  coin,  he  shall  suffer  two  years  imprisonment, 
and  find  sureties  for  two  years  more. 

By  the  11  Geo.  III.  c.40.  persons  counterfeiting  copper  half- 
pence or  farthings,  with  their  abettors ;  or  buying,  selling,  receiving, 
or  patting  off  any  counterfeit  copper  money  (not  cut  in  pieces,  or 
melted  down)  at  a  less  value  than  it  imports  to  be  of;  shall  be 
gQiity  of  single  felony.     And  by  a  temporary  statute  (|4  Geo.  III. 
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c.  42.)  now  made  perpetual  by  the  30  Geo.  III.  c.  74.  if  any  quan- 
tity of  money,  exceeding  the  sum  of  five  pounds,  being  or  pur- 
porting to  be  the  silver  coin  of  this  realm,  but  below  the  standard 
of  the  Mint  in  weight  or  fineness,  shall  be  imported  into  Great 
Britain  or  Ireland,  the  same  shall  be  forfeited,  in  equal  moietieft, 
to  the  crown  and  prosecutor. 

OFFENCES   AGAINST    THE  PRIVY   COUNCIL. 

By  the  3  Hen.  VII.  c.  14.  if  any  sworn  servant  of  the  king  s 
household  conspire  or  confederate  to  kill  any  lord  of  this  realm,  or 
other  person,  sworn  of  the  king*s  council,  he  shall  be  guilty  of  felony. 

And,  by  the  9  Ann.  c.  16.  to  assault,  strike,  wound,  or  attempt  to' 
kill,  any  privy  councillor  in  the  execution  of  his  office,  is  made  felony 
without  benefit  of  clergy. 

SERVING   FOREIGN    STATES. 

By  the  50  Geo.  III.  c.  69.  if  any  natural-bom  subject  of  his 
majesty  shall,  after  the  1st  day  of  August,  1819,  or  out  of  the 
United  Kingdom  after  the  1st  day  of  November,  1819,  take  or 
accept  any  commission,  or  shall  otherwise  enter  into  the  naval  or 
military  service  of  any  foreign  prince,  state,  potentate,  or  colony, 
province,  or  part  of  any  province  or  people,  or  of  any  person  or 
persons  exercising  or  assuming  to  exercise  the  powers  of  govern- 
ment in  or  over  any  foreign  country,  colony,  province,  or  part  of 
liny  province  or  people,  without  the  licence  of  his  majesty  under 
the  sign  manual,  or  signified  by  order  of  council,  or  by  royal  pro- 
clamation ;  or  if  any  person  whatever,  within  the  dominions  of 
Great  Britain,  shall  hire,  or  attempt  or  endeavour  to  hire,  retain, 
engage,  or  procure,  any  person  or  persons  to  enlist  in  the  service 
of  any  power  or  powers,  ic.  as  aforesaid ;  every  person  so  offend- 
ing shall  be  deemed  guilty  of  a 'misdemeanor,  and  shall  be  punished 
by  fine  and  imprisonment  at  the  discretion  of  the  court. 

The  officers  of  the  custon^s  are  empowered,  on  information  upon 
oath,  to  detain  any  ship  or  vessel  in  any  port  of  his  majesty's 
dominions'  having  persons  on  board  destined  for  the  services  as 
aforesaid.     §  5. 

And  any  master  or  other  person  having  the  command  of  any 
ship  with  persons  engaged  as  aforesaid,  with  his  knowledge  and 
consent,  shaA  forfeit  50/.  for  each  person.     §  6. 

Any  person  fitting  out  and  equipping  any  vessel  without  licence 
of  his  majesty,  for  the  service  of  any  power  or  powers  as  afore- 
said, is  declared  guilty  of  a  misdenfieanor :  and  tne  ship,  with  all 
her  stores,  tackle,  &c.  becomes  forfeited.     §  7. 

If  any  ship  or  vessel  in  the  service  of  any  of  the  powers,  states, 
Sec,  aforesaid,  shall  be  assisted  by  any  person  or  persons  in  the 
dominions  of  Great  Britain,  without  the  licence  of  his  majesty,  by 
adding  to  the  number  of  guns,  or  by  the  addition  of  any  equip- 
ment of  war,  such  person  or  persons  so  offending  are  declared 
guilty jof  a  misdemeanor,  and  are  liable  to  the  punishment  bf  fine 
and  imprisonment. 
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This  act  does  not  subject  to  any  penalty  any  person  entering  into 
the  service  of  any  prince,  state,  or  potentate  in  Asia,  with  the 
Itave  or  licence  of  the  governor-general  in  council,  or  vice- 
president  in  council  of  Fort  William  in  Bengal. 

EMBBZZUNG    OR  DESTROYING     THE     KING'S     ARMOUR,     OR 
WARLIKE  STORES. 

By  the  31  Ells.  c.  4.  if  any  person  having  the  charge  or  custody 
of  tn«  king's  armour,  ordnance,  ammunition,  or  habiliments  of 
war,  or  of  any  victual  provided  for  victualling  the  king's  soldiers  or 
mariners,  shall,  either  for  gain,  or  to  impede  his  msyesty's  service, 
embezzle  the  same  to  the  value  of  twenty  shillings,  such  offence 
shall  be  felony.  And  the  22  Car.  II.  c.5.  takes  awav  the  bene- 
fit of  clergy  from  this  offence,  and  from  stealing  the  King's  naval 
stores  to  the  value  of  twenty  shillings ;  with  a  power  for  the  judge^ 
after  sentence,  to  transport  the  offender  for  seven  years. 

But  now  by  the  4  G^.  IV.  c.  53.  it  is  made  transportation  for 
life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned 
only,  or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common 
gaol  or  house  of  correction,  for  any  term  not  exceeding  seven 
}^ears. 

Other  inferior  embezzlements  and  misdemeanors,  that  fetll  under 
this  denomination,  are  punished  by  the  9  <&  10  W.  III.  c.4] ; 
1  Geo.  I.  c.  25 ;  9  Geo.  I.  c.  8 ;  and  17  Geo.  II.  c.  40.  with  fine, 
corporal  punishment,  and  imprisonment.  And  by  the  12  Geo.  III. 
c.  24.  to  set  on  fire,  burn,  or  destroy  an^  of  his  majesty's  ships  of 
war,  whether  built,  building,  or  repairmg ;  or  any  of  the  kmg's 
arsenals,  magazines,  dock-yards,  rope-yards,  or  victualling  offices, 
or  materials  thereunto  belonging ;  or  military,  naval,  or  victualling 
stores,  or  ammunition ;  or  causing,  aiding,  procuring,  abetting,  or 
isiisting  in  snch  offence ;  shall  be  felony  without  benefit  of  clergy. 

DESERTION   FROM   THE  ARMY   OR  NAVY. 

Desertion  in  time^of  war,  whether  b^  land  or  sea,  in  England 
or  in  parts  beyond  the  seas,  is  (exclusive  of  the  annual  acts  of 
parliament  for  punishing  mutiny  and  desertion),  by  the  18  Hen.  VI. 
c.  19.  and  5  £liz.  c.  5.  made  felony,  but  not  without  benefit  of 
clergy.  But  by  the  2  ^  3  £dw.  VI.  c.2.  clergy  is  taken  away 
from  such  deserters,  and  the  offence  is  made  triable  by  the  justices 
of  every  diire. 

SEDUCTION   OF  SOLDIERS  OR  SAILORS,    AND  ADMINISTERING 
OR  TAKING   UNLAWFUL  OATU9. 

By  the  37  Geo.  III.  c.  70.  if  any  person  shall  maliciously  and 
advisedly  endeavour  to  seduce  any  person  serving  in  his  miyest/s 
service  by  sea  or  land  from  his  duty  and  allegiance,  or  to  incite 
any  person  to  commit  any  act  of  mutiny  or  mutinous  practice,  he 
shall  be  guilty  of  felony,  and  shall  suffer  death  without  benefit  of 
clergy.  The  crime,  wherever  committed,  may  be  tried  in  any 
county. 
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And  by  the  37  Geo.  III.  c.  123.  it  is  enacted,  that  whoever  shall 
administer,  or  cause  to  be  administered,  or  shall  be  present  at  amd 
consenting  to  the  administering  of,  or  shall  take,  aqy  oath  or  en- 
gagement intended  to  bind  any  person  in  any  mutinous  or  seditious 
purpose,  or  to  belong  to  any  seditious  society  or  confederacy,  or 
to  obey  any  committee,  or  any  person  not  having  l«gal  authorilj 
for  that  purpose,  or  not  to  give  evidence  against  any  confederate 
or  other  person,  or  not  to  discover  any  unk^wfi^l  combin^on,  or 
any  illegal  act,  or  any  illegal  oath  or  engagement,  shall  be  guilty 
of  felony,  and  may  be  transported  for  seven  year^.  Compulsiofi 
shall  be  no  excuse,  unless  the  party,  within  fpur  days  after  he  ha^ 
an  opportunity,  disclose  the  whple  of  the  case  to  a  justice  of  the 
peace,  or  if  a  seaman  or  soldier,  lo  his  conmianding  officer.  A^ 
offence  against  this  act,  committed  any  where^^  may  be  tried  in  any 
county  ;  unless  it  be  committed  in  Scotland,  n^hen  it  shall  be  fried 
in  the  criminal  courtly  of  that  country. 

A  person  acquitted  under  either  6f  these  statutes,  shall  not  be 
prosecuted  again  for  the  same  fact  for  high  treason;  but  these 
statutes  shall  not  prevent  any  person  not  already  tried  under  them 
from  being  prosecuted  for  high  treason,  i|i  the  sftm^  mann^f  as  if 
they  had  not  been  passed. 


CHAPTER  VL 

(^  Pf'amuttire. 

JTBJEMUNIRE  was  an  offence  whereby  the  Pap^  authority  fras 
encouraged  and  promoted,  in  diminution  of  that  of  the  crown.  It 
derives  its  name  from  the  word  pr^emimtrf ,  tofortwam^  in  the  writ 
by  which  the  punishment  was  inflicted. 

In  the  thirty-fifth  year  of  Edward  I.  was  made  the  first  statute 
against  the  encroachment^  of  the  Pqpe.  being  the  foundation  of  all 
the  subsequent  statute^  pipr4Bvmnire, 

By  the  27  Edw.III.  c.l.  called  the  Statute  of  Provisors,  it 
.  is  enacted,  that  the  court  of  Rome  shall  aot  present  or  collate  tQ 
any  bishopric  or  living  in  England ;  and  that  whoever  dii|turbs  any 
patron  in  the  presentation  to  a  living  by  virtue  of  a  Papal  pro- 
vison,  such  provisor  shall  pay  fine  and  ransom  to  the  king  at  his 
will,  and  be  imprisoned  till  he  renounces  such  provision :  and  the 
same  punishment  ,is  inflicted  on  such  as  cite  the  king,  or  any  of 
his  subjects,  to  answer  in  the  court  of  Rome. 

In  the  reign  of  Richard  II.  it  was  found  necessi^  to  strengthen 
these  laws :  and  therefore  it  was  enacted  by  the  3  Ric.  II.  c  3. 
and  7  Ric.  II.  c.  12.  first,  that  no  alien  should  be  capable  of  letting 
his  benefice  to  farm ;  and  afterwards,  that  no  alien  should  be 
capable  to  be  presented  to  any  ecclesiastical  preferment,  under 
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Uie  penalty  of  tke  statutes  of  provisors.  By  the  12  Ric.  IL  c.  15. 
ill  liegemen  of  the  king  accepting  of  a  living  by  any  foreign  provision^ 
are  put  out  of  the  king's  protection,  and  the  benefice  made  void. 
To  which  the  13  Ric.  II.  st.  2.  c.  2.  adds  banishment  and  for* 
feiture  of  lands  and  goods ;  and  by  cap.  3.  of  the  same,  any 
pt^rson  bringing  over  any  citation  or  excommunication  from  beyond 
sea,  on  account  of  the  execution  of  the  forgoing  statutes  of  pro- 
▼i|on,  shall  be  imprisoned,  forfeit  his  goods  and  lands,  and  more- 
over suffer  pain  of  life  and  member. 

The  next  statute  which  is  generally  referred  to  by  all  the  sub- 
sequent statutes,  is  usually  called  the  statute  of  pru^ffiunire  ;  it  is 
the  16  Ric.  II.  c.  6.  which  enacts,  that  whoever  procures  at  Rome, 
or  elsewhere,  any  translations,  processes,  excommunications,  bulls^ 
iBstruments^  or  other  thinffs  which  touch  the  king,  against  him^ 
bis  crown,  or  realm,  and  all  persons,  aiding,  and  assisting  therein, 
shall  be  put  out  of  the  king's  protection,  their  lands  and  goods  for- 
feited to  the  kinff's  use,  and  tney  shall  be  attached  by  their  bodies 
to  answer  to  the  King  and  his  council ;  or  process  of  pr^dmunire 
JmMi  shall  be  made  out  against  them,  as  in  other  cases  of  pro- 
risors. 

By  the  2  Hen.  IV.  p.  3.  all  oersons  who  accept  any  provision 
&om  the  Pope  to  be  exempt  Kom  canonical  obedience  to  their 
proper  ordinary,  are  also  subjected  to  the  penalties  of  pns- 


And,  by  the  several  statutes  of  24  Hen.  VIII.  c.l2.  and 
25  Hen.  VIII.  c.  19  &  31.  to  appeal  to  Rome  from  any  of  the 
king's  courts,  to  sue  to  Rome  fpr  any  licence  of  dispensation,  or 
to  obey  any  process  from  thence,  are  made  liable  to  the  pains  of 
frttmunire.  And  in  order  to  restore  to  the  king,  in  effect,  the 
nomination  of  vacant  bishoprics,  and  yet  keep  up  the  established 
forms,  it  is  enacted,  by  25  Hen.  VIII.  c.20.  that  if  the  dean  and 
chapter  refuse  to  elect  the  person  named  by  the  king,  or  any  arch- 
bishop or  bishop  to  connrm  or  consecrate  him,  they  shall  fall 
within  the  penalties  of  the  statute  of  praemunire, 

AIso^  by  the  6  Eliz.  c.  1.  to  refuse  the  oath  of  supremacy  will 
mcur  the  pains  of  pnemunire  ;  and  to  defend  the  Pope's  j  urisdiction 
b  this  realm,  b  a  pramunire  for  the  first  offence,  and  high  treason 
for  the  second. 

So,  too,  by  .the  13  Eliz.  c.  2.  to  import  any  ^^ita  Dri,  crosses^ 
beads,  or  other  superstitious  things,  pretended  to  be  allowed 
bj  the  bishop  of  Rome,  and  tender  the  same  to  be  used ;  or  to 
receive  the  same  with  such  intent,  and  not  discover  the  offender ; 
or  if  a  justice  of  the  peace,  knowing  thereof,  shall  not,  within 
tburteen  days,  declare  it  to  a  privy  councillor,  they  all  incur  a 
prttnmmre. 

But  importing  or  selling  moss  books,  or  other  Popish  books,  is, 
by  the  3  Jac.  I.  c.  5.  only  liable  to  a  penalty  of  forty  shillings. 

Lastly,  to  contribute  to  the  maintenance  of  a  Jesuits'  college,  or 
any  Popish  seminary  whatever,  beyond  sea^  or  any  person  in  the 
same,  or  to  contribute  to  the  maintenance  of  any  Jesuit  or  Popish 
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priest  in  England,  is,  by  the  27  £liz.  c.  2.  made  liable  to  the 
penalties  of  praemunire  * 

By  subsequent  acts  of  parliament,  the  penalties  of  prammnire 
have  been  applied  to  offences  which  have  little  or  no  relation  to 
that  from  whence  the  name  is  derived.     Thus, 

By  the  1  &  2  P.  &  M.  c.  8.  to  molest  the  possessors  of  abbey 
lands  granted  by  parliament  to  Henry  Vlll.  and  Edward  VI.  is  a 
pr€emunire. 

Soy  likewise,  by  tjie  1 3  Eliz«  c.  19.  is  the  offence  of  acting  as  a 
broker  or  agent  in  any  usurious  contract,  when  above  ten  per  cent. 
interest  is  taken. 

By  21  Jac.  I.  c.  3.  to  obtain  any  stay  of  proceedings,  other  than 
t>y  arrest  of  judgment  or  writ  of  error,  in  any  suit  for  a  monopoly,' 
is  likewise  apramunire. 

By  the  10  Car.  I.  and  the  1  Jac.  II.  c.  8.  to  obtain  an  exclusive 
patent  for  the  sole  making  or  importation  of  gunpowder  or 
arms,  or  to  hinder  others  from  importing  them,  is  also  a 
praemunire. 

On  the  abolition,  by  the  12  Car.  II.  c.  24.  of  purveyance,  and 
the  prerogative  of  pre-emption  (or  taking  any  victual,  beasts,  or 
goods  for  the  king*s  use,  at  a  stated  price,  without  consent  of  the 
proprietor),  the  exertion  of  any  such  power  for  the  future  was 
declared  to  incur  the  penalties  of pramunire. 

By  the  13  Car. II.  c.  I.  to  assert,  maliciously  and  advisedly,  by 
spesiking  or  Writing,  that  both  or  either  house  of  parliament  have 
a  legislative  authority  without  the  king,  i^  declareo  a  pramunire. 

By  the  ticiof  habeus  corpus  also,  it  isB.pr€emunirf,  and  incapable 
of  the  king's  pardon,  besides  other  heavy  penalties,  to  send  any 
subject  of  this  realm  a  prisoner  into  parts  beyond  the  seas. 

By  the  1  W.  &  M.  st.  1.  c.  8.  persons  of  eighteen  years  of  age 
refusing  to  take  the  new  oaths  of  allegiance  as  well  as  supremacy, 
upon  tender  by  the  proper  magistrate,  are  subject  to  the  penalties 
of  a  pnemunin ;  and  by  7  <&  8  W.  III.  c.  24.  Serjeants,  counsellors, 
proctors,  attorneys,  and  all  officers  of  courts,  practising  without 
having  taken  the  oaths  of  allegiance  and  supremacy  and  subscribed 
the  declaration  against  Popery,  are  guilty  of^preemunire^  whether 
the  owhs  be  tendered  or  not. 

By  the  0  Ann.  c.  23.  if  the  assembly  of  peers  of  Scotland,  con- 
vened to  elect  their  sixteen  representatives  in  the  British  parlia- 
ment, shall  presume  to  treat  of  any  other  matter,  save  only  the 
election,  they  incur  the  penalties  of  prammnire. 

The  6  Geo.  I.  c.  18.  (enacted  in  the  year  afler  the  infamous 
South-Sea  project  had  beggared  half  the  nation)  makes  all  un- 
warrantable undertakings  by  unlawful  subscriptions,  then  com- 
monly known  by  the  name  of  bubbles,  subject  to  the  penalties  of  a 
priemunire. 

The  12  Geo.  111.  c.  II.  subjects  to  the  penalties  of  the  statute 

*  See  the  act  31  Geo.  III.  c.  32.  in  page  139,  whereby  the  severe  enactmenti 
against  the  Roman  Catholics  are  repealed. 
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of  prwmiiiif  rf  all  such  as  knowingly  and  wilfully  solemnize,  assist, 
or  ai^ present  at,  any  forbidden  marriage  of  such  of  the  descend- 
tntsot  the  body  of  king  George  II.  as  are  by  that  act  prohibited 
to  contract  matrimony  without  the  consent  of  the  crown. 

The  punishment  for  pnemunirt  is^  that,  from  the  conviction,  the 
defaidant  shall  be  out  of  the  king's  protection,  and  his  lands  and 
tenements,  goods  and  chattels,  forfeited  to  the  king ;  and  that  hii 
body  shall  remain  in  prison  at  the  king's  pleasure. 

To  obviate  the  savage  and  mistaken  notion,  that  it  was  lawful  to 
kill  any  one  convicted  of  pnemunire,  the  5  Eliz.  c.  1 .  provides, 
that  it  shall  not  be  lawful  to  kill  any  person  attainted  in  a  pnemu- 
nhre:  any  law,  statute,  opinion,  or  exposition  of  law,  to  the  con- 
trary notwithstanding.  But  still  such  delinquent  can  bring  no 
action  for  any  private  injury,  how  atrocious  soever,  being  so  far  out 
of  the  protection  of  the  law,  that  it  will  not  guard  his  civil  rights, 
Bor  remedy  any  grievance  which  he  as  an  individual  may  suffer*     . 


CHAPTER  VII. 
0/  Misprisions  and  Contempts. 

Misprisons  are  generally  understood  to  be  all  such  high  of- 
fences as  are  under  tite  degree  of  capital,  but  nearly  bordering 
thereon.  They  are  generally  divided  into  two  sorts:  negalide, 
which  consist  in  the  concealmefnt  of  something  which  ought  to  be 
revealed ;  and  positive,  which  consist  in  the  commission  of  some- 
thing which  ought  not  to  be  done. 

Of  the  first,  or  negative  kind,  is  what  is  called  Misprision  of 
Treason  ;  consisting  in  the  bare  knowledge  and  concealment  of 
treason,  without  any  degree  of  assent  thereto;  for  any  assent 
makes  the  party  a  principal  traitor.  But  it  is  now  enacted,  by  the 
\&2  Ph.  &  Mar.  c.  10.  that  a  bare  concealment  of  treason  shall 
he  only  held  a  misprision.  This  concealment  becomes  criminal, 
if  the  party  appris^  of  the  treason  do  not,  as  soon  as  conveniently 
may  be,  reveal  it  to  some  judge  of  assize,  or  justice  of  the  peace. 
But  if  there  be  any  probable  circumstances  of  assent,  as  if  one 
go  to  a  treasonable  meeting,  knowing  beforehand  that  a  conspi- 
racy is  intended  against  the  king,  or  being  in  such  company 
once  by  accident,  and,  having  heard  snch  treasonable  conspiracy-, 
meet  the  same  company  again,  and  hear  more  of  it,  but  conceal  it ; 
this  is  an  implied  assent  in  law,  and  makes  the  concealer  guilty  of 
Ugh  treason.  ' 

The  13  Eliz.  c.  2.  enacts,  that  those  who  forge  foreign  coin,  not 
current  in  this  kingdom,  their  aiders,  abettors,  and  procurers,  shall 
all  be  guilty  of  misprision  of  treason. 
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Misprision  of  Fblony  is  also  the  concealment  of  a  felony 
which  a  man  knows,  but  never  assented  to ;  for  if  he  assented,  this 
makes  him  either  principal  or  accessary.  And  the  punishment 
of  this,  in  a  public  officer,  by  the  statute  West.  1.  3  Edw.  I.  c.  9. 
is  imprisonment  for  a  year  and  a  day ;  in  a  common  person,  impri- 
sonment for  a  less  discretionary  time ;  and  in  both,  fine  and  ransom 
at  the  king's  pleasure. 

There  is  also  another  species  of  negative  misprision ;  namely, 
the  concealment  of  treamre  trove,  which  belongs  to  the  king  or 
his  grantees  by  prerogative  royal :  the  concealment  of  which  was 
formerly  punishable  by  death,  but  now  only  by  fine  and  imprison- 
ment. 

Misprisions  which  are  merely  positive  are  generally  denominated 
Contempts,  or  High  Misdemeanors:  of  which 

The  first  and  principal  is  the  mal-administration  of  public  officers. 
Hitherto  also  may  be  referred  the  ofi^ence  of  embezzling  the  public 
money.  This  is  not  a  capital  crime,  but  subjects  the  committer  of 
it  to  a  discretionary  fine  and  imprisonment. 

Other  misprisions  are  contempts  against  the  royal  prerogative  : 
as  by  refusing  to  assist  him  for  the  good  of  the  public ;  either  in 
his  councib,  by  advice,  if  called  upon ;  or  in  his  wars,  by  personal 
service  for  defence  of  the  realm,  against  a  rebellion  or  invasion. 
Under  which  class  may  be  ranked  the  neglecting  to  join  the  posse 
comitatiiSf  or  power  oi  the  county.  Contempts  agamst  the  pre- 
rogative may  also  be,  by  preferring  the  interests  of  a  foreign 
potentate  to  those  of  our  own,  or  doing  or  receiving  any  thing  that 
may  create  an  undue  influence  in  favour  of  such  extrinsic  power  ; 
as,  \)y  taking  a  pension  from  any  foreign  prince  without  the  con- 
sent of  the  king.  Or,  by  disobeying  the  king  s  lawfiil  commands : 
whether  by  writs  issuing  out  of  his  courts  of  justice,  or  by  a  sum- 
mons to  attend  his  privy  council,  or  by  letters  from  the  King  to  a 
subject  commanding  him  to  return  from  beyond  the  seas  (for  dis- 
obedience to  which  his  lands  shall  be  seizea  till  he  does  return , 
and  himself  afterwards  punished),  or  by  his  writ  of  ne  exeat 
reg^io,  or  proclamation  commanding  the  subject  to  stay  at  home. 
Disobedience  to  any  of  these  commands  is  a  high  misprision  and 
contempt ;  and  so  also  is  disobedience  to  any  act  of  parliament, 
where  no  particular  penalty  is  assigned ;  for  then  it  is  punishable, 
like  the  rest  of  these  contempts,  by  fine  and  imprisonment  at  the 
discretion  of  the  king's  courts  of  justice. 

Contempts  and  misprisions  against  the  kings  person  and  govern- 
ment may  be  by  speaking  or  writing  against  them,  cursing  or 
wishing  him  ill,  giving  out  scandalous  stories  concerning  him,  «>r 
doing  any  thing  Uiat  may  tend  to  lessen  him  in  the  esteem  of  his 
subjects,  may  weaken  his  government,  or  may  raise  jealousies 
between  him  and  his  people. 

It  has  been  also  held  an  offence  of  this  species  to  drink  to  the 
pious  memory  of  a  traitor ;  or  for  a  clergyman  to  absolve  persons 
at  the  gallows,  who  there  persist  in  the  treasons  for  which  they 
die.     And  for  thb  species  of  contempt  a  man  may  not  only  be 
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fined  and  imprisoned,  bjit  suffer  also  corporal -punbhment. 

Contempts  against  the  king's  iitk,  not  amounting^  to  treason  or  ^ 
fraaumirc,  are,  the  denial  of  his  right  to  the  crown,  in  common 
and  unadvised  discourse ;  for  if  it  be  by  advisedly  speaking,  it , 
imoimts  to. a  pr€tmunire.     This  heedless  speoies  of  contempt  is 
jMmished  with  fine  and  imprispnment. 

Likewise,  if.  any  person  shall  in  anywise  hold,  affirm,  or  main- 
tain, that  the  common  laws  of  this  realm,  not  altered  by  parlia- 
ment, ought  not  to  direct  the  right  of  the  crown  of  Englana ;  this  . 
b  a  misdemeanor,  by  the  13  Eliz.  c.  1.  and  punishable  with  for- 
feiture of  goods  and  chattels. 

A  contempt  may  also  arise  from  refusing  or  neglecting  to  take 
the  oaths  appointed  by  statute  for  the  better  securing  the  govem- 
oent,  and  yet  acting  in  a  pi|blic  office,  place  of  trust,  or  other 
capacity  for  which  the  said  oaths  are  required  to  be  taken,  viz. 
those  of  allegiance,  supremacy*,  and  abjuration;  which  must  be 
taken  within  six  calendar  months  after  admission.  The  penalties 
for  this  contempt  inflicted  by  the  1  Geo.  1.  st.  2.  c.  13.  are  very 
litde,  if  any  thing,  short  of  a  pr€emunire:  being  incapacity 
to  hold  the  said  office  or  any  other,  to  prosecute  any  suit,  to  be 
goardian  or  «xecfitor,  to  take  any  legacy  or  deed  of  ffift,  and  to 
vote  at  any  election  for  members  of  parliament ;  and,  after  con- 
viction, the  offender  shall  also  forfeit  500/.  to  him  that  will  sue 
for  the  same. 

Members  on  the  foundation  of  any  college  in  the  two  univer- 
sities, who  by  thb  statute  are  bound  to  take  the  oaths,  must  also 
register  a  certificate  thereof  in  the  college  register,  within  one 
month  after ;  otherwise,  if  the  electors  do  not  remove  him,  and 
elect  another  within  twelve  months,  or  after,  the  king  may  nomi- 
nate a  person  to  succeed  him  by  his  great  seal  or  sign  manual. 
Besides  thus  taking  the  oaths  for  offices,  any  two  justices  of  the 
peace  may,  by  the  same  statute,  summon  and  tender  the  oaths  to 
any  person  whom  they  shall  suspect  to  be  disafiected ;  and  every 
person  refusing  the  same,  properly  called  a  nonjuror,  shall  be 
adjndged  a  Popish  rescusant  convict. 

Contempts  against  the  king^a  palaces  or  courts  of  justice  are 
high  misprisions:  and  by  the  33  Hen.  VIII.  c.  12.  malicious 
striking  in  the  king*s  palace,  wherein  his  royal  person  resides, 
whereby  blood  is  drawn,  is  punished  by  perpetual  imprison- 
ment, and  fine  at  the  king's  pleasure ;  and  also  with  loss  of  tlie 
offender's  right  hand. 

But  striking  in  the  king's  superior  courts  of  justice,  in  West- 
minster Hall,  or  at  the  assizes,  is  made  still  more  penal  than  even 
in  the  king's  palace.  A  stroke  or  blow  iu  a  c^urt  of  justice, 
whether  blood  be  drawn  or  not;  or -even  assaulting  a  judge  sitting 
in  the  court,  by  drawing  a  weapon,  without  any  blow  struck ;  is 
punishable  with  the  loss  of  the  right  hand,  imprisonment  for  Ufe, 
ibrfettnre  of  goods  and  chatteb,  and  of  the  profits  of  his  lands 
during  life.  A  rescue,  also,  of  a  prisoner  from  any  of  the  said 
courts,  without  striking  a  blow,  is  punished  with  perpetual  im- 
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prisonment  afid  forfeiture  of  goods,  and  of  the  profits  of  lands 
daring  life. 

'  Not  only  such  as  are  guilty  of  an  actual  violence,  but  of  threat- 
ening or  reproachful  woitis  to  any  judge  sitting  iii  the  courts,  are 
guilty  of  a  high  misprision,  and  have  been  punished  with  large 
fines,  imprisonment,  and  corporal  punishment.  And,  even  in  the 
inferior  courts  of  the  king,  an  affray,  or  contemptuous  behaviour, 
is  punishable  with  a  fine  by  the  judges  there  sitting ;  as  by  the 
steward  in  a  court-leet,  or  the  like. 

'  Likewise,  if  a  man  assault  or  threaten  hb  adversary  for  suing 
him,  a  counsellor  or  attorney  for  being  employed  against  him,  a 
juror  for  his  verdict,  or  a  gaoler  or  other  ministerial  oflicer  for 
keeping  him  in  custody,  and  properly  executing  his  duty,  he  is 
liable  to  punishment  by  fine  and  imprisonment. 

Lastly,  to  endeavour  to  disuade  a  witness  from  giving  evidence, 
to  disclose  an  examination  before  the  privy  council,  or  to  advise 
a  prisoner  to  stand  mute,  (all  of  which  are  impediments  of  justice) 
are  high  misprisions,  and  contempts  of  the  king*s  courts,  and 
punishable  with  fine  and  imprisonment. 


CHAPTER  Vin. 


Of  Offences  agmn$t  Public  Justice. 

Of  offence:^  against  public  justice,  some  are  felonies,  whose  pu- 
nishments may  extenci  to  death,  others  are  only  misdemeanors. 

c    EMBBZaiLING   OR   VACATING    RECORDS. 

The  embezzling  or  vacating  records,  or  falsifying  certain  other 
proceedings  in  a  court  of  Judicature,  is  a  felonious  offence. 

And  by  B  Hen.  VL  c.  12.  if  any  clerk,  or  other  person,  shall 
Wilfully  take  away,  withdraw,  or  avoid  any  record  or  process  in  the 
superior  courts  of  justice  in  Westrtiinster  HM,  by  reason 
whereof  the  judgment  shaH  be  reversed  or  not  take  effect,  it 
shall  be  felony,  not  only  in  the  principal  actors,  but  also  in 
their  pirocUrers  and  abettors.  And  this  may  be  tried  either  in 
the  king's  Bench  or  Common  Pheas,  by  a  jury  de  medielate, 
half  ofiicers  of  any  of  the  superior  courts,  and  the  other  half 
common  jurors. 

Likewise,  by  2 1  Jac.  L  c.  26.  to  ackno\Vledge  any  fi he,  recovery, 
deed  enrolled,  statute,  recognizance,  bail,  or  judgment,  in  the 
name  of  another  person  not  privy  to  the  same,  is  felony  without 
benefit  of  clergy.  Which  law  extends  only  to  proceedings  in  the 
courts  themselvtjs;  but,  by  4  W.  <te  M.  c.4.  to  prosecute  any 
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other  person  (a^  bail)  before  any  judge  of  assize  or  other  com- 
missioner authorized  to  take  bail  In  the  county,  is  also  felony. 

ABUSBS  BY    OAOLBRS. 

To  prevent  abuses  by  gaolers,  it  ia  enacted  by  the  14  Edw.  III. 
c.lO.  that  if  any  gaoler,  by  too  great  duress  of  imprisonment, 
make  any  prisoner  that  he  hath  in  ward  beamie  an  approver  or 
an  appellor  against  his  will,  that  is,  to  accuse  and  turn  evidence 
against  some  other  person ;  it  is  felony  in  the  gaoler. 

OBSTRUCTING  THE   EXECUTION    OF   LAWFUL  PROCESS 

Id  an  offence  against  public  justice ,  and  it  hath  been  held  thu^ 
the  party- opposing  an  arrest  becomea  thereby  parlicfp$  criminii, 
that  is,  an  accessary  in  felony,  and  a  principd  in  high  treason. 

ESCAPE. 

If  a  man  arrested  upon  criminal  process  afterwards  elude  the 
f  igilance  of  his  keepers,  before  he  is  put  in  hold,  it  is  an  offence 
against  public  justice,  and  the  party  is  punishable  by  fine  or  im- 
prisonment. Officers  who,  after  arrest,  negiigcntfy  permit  a  felon 
to  escape,  are  also  punishable  by  fine:  but  voluntary  escapes,  by 
coDsent  and  connivance  of  the  officer,  are  a  much  more  serious  of- 
fence ;  for  it  is  held  that  such  escapes  amount  to  the  same  kind  of 
offence,  and  are  punishable  in  the  same  degree,  as  the  ofF^noe  of 
which  the  prisoner  is  guilty,  and  for  which  he  is  in  custody,  whe- 
ther treason,  felony,  or  trespass ;  and  this,  whether  he  were  ac- 
tually committed  to  gaol,  or  only  under  a  bare  arrest.  But  the 
officer  cannot  be  thus  punished  till  the  felon  have  actually  received 
judgment,  or  been  attainted  upon  verdict,  confession,  or  outlawry, 
of  the  crime  for  which  he  was  so  committed  or  arrested.  But, 
before  the  conviction  of  the  offender,  the  officer  thus  neglecting  his 
daty  may  be  fined  and  imprisoned  for  a  misdemeanor. 

RESCUE 

Is  the  forcibly  and  knowingly  freeing  another  from  an  arrest  or 
imprisoment ;  and  it  is  generally  the  same  offence  in  the  stranger 
80  rescuing,  as  it  would  have  been  in  a  gaoler  to  have  voluniarUy 
permitted  an  escape.  A  rescue,  therefore,  of  one  apprehendeil  for 
felony,  is  felony ;  for  treason,  treason ;  and  for  a. misdemeanor,  a 
misdemeanor  also.  But  here,  likewise,  as  upon  voluntary  escapes, 
the  principal  must  first  be  attainted,  or  receive  judgment,  before 
the  rescuer  can  be  punished.  By  1 1  Geo.  II.  c.  26.  and  24  Geo.  11. 
c.  40.  if  five  or  more  persons  assemble  to  rescue  any  .  retailer  of 
spirituous  liquors,  or  to  assault  the  informers  against  them,  it  is  fe- 
lony, and  subject  to  transportation  &r  seven  years.  By  1GGeo.II. 
c.  31.  to  couvey  to  any  prisoner  .in  custody  £or  treason  or 
fekiny  any  arms,  instruments  of  escape  or  disguise,  wittiout  the 
knowledge  of  the  gaoler,  though  no  escape  be  fitteqipted,  or  any 
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'way  to  assist  such  prisoner  to  attempt  an  escape,  though  no  escape 
be  actually  made,  is  felony,  and  subjects  the  ofiender  to  trans- 
portation for  seven  years ;  or  if  the  prisoner  be  in  custody  for  petit 
larceny,  or  other  inferior  offence,  or  charged  with  a  debt  of  100/. 
it  is  then  a  misdemeanor,  punishable  with  fine  and  imprison- 
ment. 

And  by  several  special  statutes,  to  rescue,  or  attempt  to  rescue, 
any  person  committed  for  the  offences  enumerated  in  those  acts, 
is  felony  without  benefit  of  clergy ;  and  to  rescue  or  attempt  to 
rescue  the  body  of  a  felon  executed  for  murder,  is  single  felony,  . 
and  subject  to  transportation  for  seven  years.  Nay,  even  if  any 
person  be  charged  with  any  of  the  ofiences  against  the  Black  Act,  * 
OGep.I.  C.22.  and  being  required  by  order  of  the  privy  council 
to  surrender  himself,  neglects  so  to  do  for  forty  days,  both  he  and 
all  that  knowingly  conceal,  aid,  abet,  or  succour  him,  are  felons 
without  benefit  of  clergy.  But  the  severity  of  this  punishment  is 
now  mitigated  by  the  4  Geo;  IV.'  c.54.  which  makes  iit  transpor- 
tation for  seven  years,  or  to  be  impnsoned  only^  or  to  be  imprisoned 
and  kept  to  hard  labour  in  the  common  gaol  or  house  of  correction, 
forany  time  not  exceeding  three  years. 

RETURNING   FROM   TRANSPORTATION. 

Another  capital  offence  is  the  returning  from  transportation,  or 
being  seen  at  large  in  Great  Britain,,  before  the  expiration  of  the 
term  for  which  the  felon  was  ordered  to  be  transported,  or  had 
agreed  to  transport  himself.  This  is  felony  without  benefit  of 
clergy  in  all  cases ;  as  is  also  the  assisting  them  to  escape  from 
such  as  are  conveying  them  to  the  port  of  transportation. 

TAKING   A   REWARD   FOR   STOLEN    GOODS. 

Another  offence  is  that  of  taking  a  reward,  under  pretence  of 
helping  the  owner  to  his  stolen  goods.  To  prevent  which  it 
is  enacted,  by  the  4  Geo.  I.  c.  II.  that  whosoever  shall  take  a 
reward  under  the  pretence  of  helping  any  one  to  stolen  goods,  shall 
suffer  as  the  felon  who  stole  them ;  unless  he  cause  such  principal 
felon  to  be  apprehended,  and  brought  to  trial,  and  also  give  evi- 
dence against  him:  but  now  by  1  Geo.  IV.  c.  115.  the  punish- 
^ment  is  altered  to  transportation  for  life  or  for  any  term  not  less 
than  seven  years,  or  to  imprisonment  with  or  without  hard  labour 
in  the  common  gaol,  peutitentiary,  or  house  of  correction,  for  any 
term  not  exceeding  seven  years. 

RECEIVING  STOLEN  GOODS,  KNOWING  THEM  TO  BE  STOLEN. 

This  offence  was  only  a  misdemeanor  at  conomon  l^w,  but  the 
3  &  4  W.  &  M.  c.9.  and  5  Ann.  c.  31.  make  the  offender  ac- 
'  cessary.  to  the  theft  and  felony.  But  because  the  accessary  caq- 
•  not  in  general  be  tried,  unkss  with  the  principal,  or  after  the 
prmcipal  is  convicted,  it  is  epacted  by  1  Ann.  c.9.  and  5  Ann. 
c.  31.  that  such  receiver  may  still  be  prosecuted  for  a  misdemeanor, 
and  punish^  by  fine  ai^d  imprisonment,  though  the  principal  feloi^ 
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be  not  before  taken,  so  as  to  be  prosecuted  and  convicted.  And, 
m  case  of  receiving  stolen  lead,  iron,  and  certain  other  metals, 
soch  offence  is,  by  29  Geo.  II.  c.  3U.  punishable  by  transportation 
for  fourteen  years.  By  the  same  statute,  persons  having  lead, 
iron,  and  other  metals,  in  their  custody,  and  not  giving  a  satis- 
factory account  how  they  came  by  the  same,  are  guilty  of  a  mis- 
demeanor, and  punishable  by  fine  and  imprisonment.  And  by  the 
10  Geo.  III.  c.  48.  all  knowing  receivers  of  stolen  plate  or  Jewels, 
taken  by  robbery  on  the  highway,  or  when  a  burglary  accompanies 
the  stealing,  may  be  tried  as  well  before  as  after  the  conviction 
of  the  principal,  and  whethe)*  he  be  in  or  out  of  custody ;  and,  if 
convicted,  shall  be  adjudged  guilty  of  felony,  and  transported  for 
fourteen  years.  And  now  by  the  3  Geo.  IV.  c.24.  §3.  it  is 
enacted,  that  in  all  cases  of  receiving  or  buying  stolen  goods  or 
chattels,  knowing  the  same  to  have  been  stolen,  where  it  shall  be 
deemed  and  construed  to  be  felony,  the  offender  shall  and  may  be 
tried  and  convicted  of  such  felony  as  well  before  as  after  the  trial 
of  the  principal  felon,  and  whether  the  said  principal  felon  shall 
ha?e  been  apprehended  or  not. 

By  2  Geo.  III.  c.28.  if  any  person  buy  or  receive  any  part  of 
the  cargo  of  any  ship  or  vessel  in  the  river  Thames,  knowing  the 
same  to  be  stolen,  he  may  be  tried  before  the  principal.  By 
21  Geo.  III.  C.69.  buyers  or  receivers  of  any  pewter  pot  or  other 
vessel,  or  pewter  in  any  shape,  may  i>e  tried  before  the  principal 
is  convicted,  and  transported  for  seven  years,  or  kept  to  hard 
labour  for  liiree  years.  And  by  22  Geo.  III.  c.  58.  where  any 
goods  or  chattels,  except  lead,  iron,  copper,  brass,  bell-metal,  and 
solder,  are  stolen,  the  receiver  may  be  punished  for  the  misde- 
meanor, whether  the  principal  be  amenable  to  justice  or  not, 
except  the  principal  has  been  convicted  of  grand  larceny,  or  some 
greater  offence  in  stealing  the  same*        * 

THEFT-BOTE, 

Which  is  where  the  party  robbed  not  only  knows  the  felon,  but 
also  takes  his  goods  again,  or  other  amends,  upon 'agreement  not 
to  prosecute.  This  is  frequently  called  compounding  of  felony, 
and  punished  with  tine  and  imprisonment. 

By  25  Geo.  II.  c.  36.  even  to  advertise  a  reward  for  the  return 
of  things  stolen,  with  ZVo  questions  asfcfd,  or  words  to  the  same 
purport,  subjects  the  advertiser  and  the  printei  to  a  forfeiture  qi' 
60/.  each, 

COMMON    BARRETRY. 

Common  barretry  is  the  offence  of  frequently  exciting  and  stir- 
ring up  suits  and  quarrels  between  his  majesty's  subjects  either  at 
law  or  otherwise.  The  punishment  for  this  offence,  in  a  common 
person,  b  by  fine  and  imprisonment :  and  by  12  Geo.  I.  c.  29.  if 
anyone,  who  hath  been  convicted  of  forgery,  perjury,  subornation 
of  perjury,  or  common  barretry,  shall  practise  as  attorney,  solicitor, 
or  agent  la  any  suit,  the  court,  upon  complaint,  shall  examine  it 
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in  a  summai^  way ;  and,  if  proved,  shall  direct  the  offender  to  be 
transported  for  seven  years. 

T6  this  head  may  be  referred  another  offence,  of  equal  malig- 
nity, that  of  suing  another  in  the  name  of  a  fictitious  plainlitf, 
either  one  not  in  being  at  all,  or  one  who  is  ignorant  of  the  suit. 
This  offence,  if  committed  in  any  of  the  king*s  superior  courts,  is 
left,  as  a  high  contempt,  to  be  punished  at  their  discretion.  But,  in 
the  courts  of  a  lower  degree,  where  the  crime  is  equally  I>€rnicious, 
but  the  authority  of  the  judees  not  equally  extensive,  it  is  directed 
by  BEliz.  c.2.  to  be  punished  by  six  months  imprisonment,  and 
treble  damages  to  the  par^  injured. 

MAINTAINANCE. 

This  is  an  offence  that  bears  a  near  relation  to  the  former ;  being 
an  officious  intermeddling  in  a  suit  that  no  way  belongs  to  one,  by 
maintaining  or  assisting  either  party  with  money,  or  otherwise,  to 
prosecute  or  defend  it.  This  is  an  offence  against  public  justice, 
as  it  keeps  alive  strife  and  contention,  and  perverts  the  remedial 
process  of  the  law  into  an  engine  of  oppression.  A  man  may 
however  maintain  the  suit  of  his  near  kinsman,  servant,  or  poor 
neighbour  out  of  charity  and  compassion,  with  impunity.  Other- 
wise the  punishment  by  common  law  is  fine  and  imprisonment,  and 
by  the  32  Hen.  VIII.  a  forfeiture  of  ten  pounds. 

CHAMPERTY. 

This  is  a  species  of  maintainance,  and  punished  in  the  same 
manner ;  being  a  bargain  with  a  plaintiff  or  defendant  campum 
partire,  to  divide  the  land  or  other  matter  sued  for  between  them, 
if  they  prevail  at  law,  whereupon  the  champertor  is  to  carry  on  the 
party's  suit  at  his  own  expence. 

To  this  must  be  referred  the  provision  of  the  32  Hen.  VIII.  c.  9. 
that  no  one  shall  sell  or  purchase  anv  pretended  right  or  title  to 
land,  unless  the  vendor  have  received  the  profits  thereof  for  one 
whole  year  before  such  grant^  or  have  been  in  actual  possession  of 
the  land,  or  of- the  reversion  or  remainder,  upon  pain  that  both 
purchaser  and  vendor  shall  each  forfeit  the  value  of  such  land  to 
the  king  and  the  prosecutor. 

COMPOUNDING   OF  INFORMATIONS. 

By  18  Eliz.  c.  5.  it  is  enacted,  that  if  any  person  informing 
.  under  pretence  of  any  penal  law  make  any  composition,  without 
leave  of  the  court,  or  take  any  money  or  promise  from  the  de- 
fendant to  excuse  him  (which  demonstrates  his  intent  in  com- 
mencing the  prosecution  to  be  merely  to  ser.ve  his  own  ends,  and 
not  for  the  public  good),  he  shall  be  liable  to  fine  and  imprison- 
ment, and  shall  be  for  ever  disabled  to  sue  on  any  popular  or  penal 
statute. 

But  it  is  no  offence  to  compound  a  misdemeanor ;  for,  in  case 
of  a  misdemeanor,  the  person  injured  may  maintain  an  action  to 
recover  a  compensation  in  damages. 
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CONSPIRACIES. 

A  conspiracy  is  where  two  persons  or  more  agree  to  indict  an 
innocent  man  of  felony  falsely  and  malicioasly,  who  is  accordingly 
iidicted  and  acquitted ;  for  there  the  party  injnred  may  either 
litre  a  civil  action  by  writ  of  conspiracy,  or  the  conspirators  (for 
tbere  must  be  at  the  least  two  to  form  a  conspiracy)  may  be  in- 
dicted at  the  suit  of  the  king»  which  subjects  them  to  fine  and  im- 
prisonment. 

WILFUL  AND   CORRUPT   PERJURY. 

Perjury  b  a  crime  committed  by  wilful  false  swearing  in  a  court 
of  justice,  or  by  any  person  of  authority  to  administer  it.  To  con- 
stitute this  crime,  the  perjury  must  be  corrupt  (that  is,  committed 
wialo  animojt  wilful,  positive,  and  absolute ;  not  upon  surprise,  or 
the  like ;  it  must  also  be  in  some  point  material  to  the  question  in 
dispute. 

^ibematian  ofperfurv  is  the  offence  of  procuring  another  to  take 
such  a  fabe  oath  as  constitutes  perjury  in  the  principal.  ^ 

The  punishment  of  perjury  and  subornation  is  by  fine  and  impri- 
sonment, and  never  more  to  be  capable  of  bearing  testimony.  But 
tbe5£liz.  c.  0.  (if  the  offender  be  prosecuted  thereon)  inflicts 
the  penalty  of  perpetual  infamy,  and  a  fine  of  40/.  on  the  suborner ; 
and,  in  default  oi  payment,  imprisonment  for  six  months,  and  to 
stand  with  both  ears  nailed  to  the  pillory.  Perjury  itself  is 
thereby  punished  with  six  months  knprisonment,  perpetual  infamy, 
and  a  fine  of  20/.  or  to  have  both  ears  nailed  to  the  pillory.  But 
the  prosecution  is  usually  carriedon  for  the  offence  at  common  law ; 
especially  as  to  the  penalties  before  inflicted,  the  2  Geo.  II.  c.  25. 
superadds  a  power  tor  the  court  to  order  the  offender  to  be  sent  to 
the  house  of  correction  for  a  term  not  exceeding  seven  years,  or  to 
be  tram^rted  for  the  same  period,  and  makes  it  felony  without 
benefit  of  clergy  to  return  or  escape  within  the  time. 

To  constitute  perjury,  the  falsehood  of  the  oath  must  be  wilful, 
and  must  not  happen  through  unavoidable  haste,  inadvertency, 
or  weakness.  The  import  of  the  oath  may  be  true,  and  yet  the 
swearing  false ;  for  if  a  person  swear  to  a  truth,  yet  if  he  could 
not  possibly  know  the  fact,  he  is  as  much  perjured  as  if  it  had  been 
false. 

BRIBERY. 

Bribery  is  when  a  judge,  or  other  person  concerned  in  the  ad- 
mmistration  of  justice,  takes  any  undue  reward  to  influence  his 
behaviour  in  his  ofiice.  This  offence  is  punished,  in  inferior 
officers,  with  fine  and  imprisonment ;  and  in  those  who  offer  a 
bribe,  though  not  taken,  the  same.  By  11  Hen.  IV.  all  judges  and 
^cers  of  the  king  convicted  of  bribenr  shall  forfeit  treble  the 
Wbc,  be  punished  at  the  king's  will,  and  be  discharged  from  the 
king's  service  for  ever. 
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To  offer  money  to  any  of  the  king^s  ministers  for  the  purpose  of 
obtaining  a  public  appointment,  is  held  to  be  a  misdemeanor. 

EMBRACERY. 

Embracery  is  an  attempt  to  influence  a  jury  corruptly  to  one 
side,  by  promises,  persuasions,  entreaties,  money,  entertainments, 
and  the  like.  The  punishment  for  the  person  embracing  is  by  fine 
and  imprisonment;  and  for  the  juror  so  embraced,  if  it  be  by 
taking  money,  the  punishment  is  perpetual  infamy,  imprisonment . 
for  a  year,  and  forfeiture  of  the  tenfold  value. 

EXTORTION. 

Extortion  is  where  any  officer  unlawfully  takes,  by  colour  of  bis 
office,  from  any  mai^  any  money,  or  thing  of  value,  that  is  not  due. 
to  him,  or  more  than  is  due,  or  before  it  is  due.  The  punishment . 
for  thb  offence  is  fine  and  iinprisonmept,  and  .sometimes  a  forfeiture 
of  the  office. 


CHAPTER  IX. 


Of  Vffencei  against  the  Public  Peace,    , 

Offences  against  the  public  peace  are  either  such  as  are  an 
actual  breach  of  the  peace,  or  constructively  so,  by  tending  to 
make  others  break  it.  Both  of  these  species  are  also  either  felo> 
nious  or  not  felonious. 

'  RIOTING. 

By  1  Geo.  I.  c.5.  commonly  called  the  Riot  Act,  it  is  enacted, 
that  if  any  twelve  persons  are  unlawfully  assembled,  to  the.  dis- 
turbance of  the  peace,  and  any  one  justice  of  the  peace,  sheriff^, 
or  under-sheriff,  or  mayor  of  a  town,  shall  thmk  proper  to  comiband 
them  by  proclamation  to  disperse ;  if  they  contemn  his  orders^ 
and  continue  together  for  one  hour  afterwards,  such  contempt  shall 
be  felony  without  benefit  of  clergy.  And  farther,  if  the  reading 
of  the  proclamation  be  by  force  opposed,  or  the  reader  be  in  any 
manner  wilfully  hindered  from  the  reading  of  it,  such  opposers  and 
liinderers  are  felons  without  benefit  of  clergy;  and  all  persons  to 
whom  such  proclamation  aught  to  have  been  made,  and  knowing  of 
such  hindrance,  and  not  dispersing,  are  felons  without  benefit  of 
clergy. 

And,  by  a  subsequent  clause,  if  any  person  so  riotously  assem- 
bled begin,  even  before  proclamation,  to  pull  down  any  church, 
chapel,  meeting-house,  dwelling-house,  or  out-house,  they  shall  be 
felons  without  benefit  of  clergy. 

And,  in  another  clause  of  the  same  act,  persons  injured  by  any 
building  being  demolished  by  a  riotous   assembly  may  retsover 
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dainageft  in  an  action  against  the  hundred.  And  it  was  determined, 
after  the  riots  in  1780,  that  the  owners  of  houses  might  recover 
damages  also  for  the  destruction  of  furniture,  or  for  any  injury  to 
their  property  done  at  the  same  time  that  the  buildings  were  de- 
moliahed,  or  were  in  part  pulled  down. 

SBDITIOUS   MEETINGS. 

By  th«  57  Geo.  IILh;.10.  it  is  unlawful  for  aiiy  person  Or  per- 
sons to  call  any  meeting  exceeding  fifty  persons,  or  for  any  niirob«r 
of  persons  exceeding  finy  tomeet^  in  Westminster,  or  the  county  of 
Middlesex,  within  one  mile  of  Westminster-Hall,  (except  such  part 
of  the  parish  of  St.  Paul's,  Covent  Garden,  within  that  distance) 
for  any  political  purpose,  on  any  day  during  the  sitting  of  pai- 
hament,  or  of  any  of  the  courts  of  law. 

And  by  §  24.  of  the  same  act,  the  Spenceans,  and  other  sooieti^ 
holding  like  doctrines  with  the  Spenceans,  are  suppressed^  els 
being  unlawful  confederacies  against  the  government. 

And  by  §80.  where  any  house,  shop^  or  other  buildings  sliall  be 
destroyed  or  damased^  or  the  goods  and  furniture  tlmrein,  by  any 
riotous  assembly,  the  city,  town^  or  hundred^  are  made  liable  for 
the  loss  or  damage,  to  be  recovered  in  the  same  manner  as  is  pro- 
vided for  by  the  1  Geo.  I.  c.  5. 

By  the  00  Geo.  IIL  c.  6.  no  meeting  of  more  than  fifty  persons 
(except  county  or  other  meetings  excepted  by  the  act)  is  to  be 
holden,  unless  in  separate^  parishes  or  townships,  and  with  notice 
of  at  least  six  days  previous  to  such  meeting  to  a  justice  of  the 
peace  by  seven  resident  householders. 

Justices  are  empowered  to  alter  the  time  and  place  of  meeting, 
provided  the  time  does  not  exceed  four  days^     §  2. 

And  any  adjournments  of  meetings  are  by  this  act  declared 
uaiawfid.     §  8^ 

No  persons  are  allowed  to  attend  meetings,  unless  freeholders 
of  the  county,  or  members  of  the  corporation,  or  inhabitants  of 
the  city  or  parish^  (as  the  case  may  respectively  be)  for  which  the 
meeting  shall  be  held,  except  members  of  parliament  or  persoM 
having  the  elective  franchise  for  such  places  respectively,  under 
the  penalty  of  fine  and  imprisonment,  the  latter  not  to  exceed 
twelve  calendar  months.    §  4,  5. 

Justices  of  the  peace,  sheriffs,  under-sheriffs,  mayors,  and  other 
head  officers,  are  authorized  to  repair  within  their  several  juris- 
dictions to  any  meeting  held  as  aforesaid.    §  0. 

in  case  any  meeting  shall  be  holden  in  pursuance  of  any  such 
notice  as  aforesaid,  and  such  notice  shall  express  or  purport  that 
any  matter  or  thing  by  hiw  established  may  be  altered  otherwise 
than  by  the  authority  of  the  king,  lords,  and  commons^  in  parlia- 
ment assembled ;  or  shall  tend  to  incite  or  stir  up  the  people  to 
hatred  or  contempt  of  the  person  of  his  majesty,  liis  heirs  or  suc- 
cessors, or  of  the  government  and  constitution  of  this  realm,  as 
by  law  established ;  every  such  meeting  shall  be  deemed  and  taken 
to  be  an  unlawful  assembly.    §  7. 
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PersonB  attending  ineeUng;s  contrary  to  jtbe  provisions  of  thit 
acty  and  not  dispersing  after  proclamation  made  to  that  eilect,  are 
to  be  adjudged  guilty  of  felony,  and  ^e  liable  to  be  tr^isportcd 
for  any  time  not  exceeding  seven  years.    §  8. 

Justices,  <!^c.  are  empowered  to  order  persons  propounding  or 
maintaining  propositions  for  altering  any  thing  liy  law  established, 
except  by  authority  of  the  king,  lords,  and  commons,  to  be  taken 
into  custody.  And  any  person  or  persons,  obstrncting  such  order, 
and  remaining  together  to  the  number  of  twelve  for  half  an  hour 
after  proclaination  made  to  depart,  are  to  be  a<yudged  guilty  of 
felony,  and  are  liable  to  be  transported  for  seven  years.     §  Id. 

By  the  14th  and  15th  sections^  other  provisions  are  made  for  ea- 
fercing  the  act,  and  indemnifying  justices  in  the  execution  of  iU 

The  act  is  not  to  extend  to  any  meeting  held  in  a  private  roofi|# 
nor  to  meetings  held  for  returning  members  to  parliament  after 
the  issuing  and  before  the  return  of  the  writ.    ^  16,  17. 

No  persons  except  peace-ofiicers  are  tQ  attend  with  arms,  wea- 
pons, &c.  nor  with  flags,  banners,  &c.  under  the  penalty  of  fine 
and  imprisonment^  the  latter  not  to  exceed  two  years.  §  1U>  19.     • 

Justices  of  tiie  peace,  &c.  may  subdivide  parishes  exceeding 
twenty  thousand,  inliabitants  for  all  the  purposes  of  this  act.  §  21. 

Meetings  may  be  held  under  this  act  in  certain  parishes  in 
Westminster,  within  one  mile  of  Westnuoster-Hall  (except  in  Old 
or  New  Palace  Yard  during  the  sitting  of  parliament)  notwith- 
standing the  act  of  57  Geo.  III.  c.  19.    §  29. 

AU  places  for  lectures  or  debates,  unless  previously  licensed,  are 
deemed  by  tHis  act  to  be  disorderly,  and  the  persons  opening  such 
places  are  liable  to  be  lined  in  the  sum  of  one  hundred  poumls  forr 
every  day  or  time  such  pbice  is  opened ;  and  every  person  who 
shall  pay,  give,  collect,  or  receive,  any  money  or  thing  for  admisBion 
into  such  place,  is  liable  to  a  penalty  of  twenty  pounds.     §  26.  t 

Magistrates  may  deaiand  adtnisston  to  unlicensed  places*  and  per- 
sons oitstructing  them  are  liable  to  a  penalty  of  twenty  pounds.  §  28. 

Jiistices,  &e.  are  empowered  to  license  places  for  lectures,  and 
may  inspect  at  all  times  such  places.    §  29,  dO. 

Lectures  at  the  universities,  inns  of  court,  Gresham  College,  &c. 
are  excepted.    §  SI. 

Licences  are  declared  to  be  forfeited  in  case  oi'  seditious  or  im- 
noral  lectures  being  delivered.     §  32. 

By  the  last  section  it  is  enacted,  that  this  act  shall  be  and  con- 
tinue in  force  for  fiv^  years  from  the  day  it  passed^  and  until  the 
end  of  the  then  next  session  of  parliament. 

UNLAWFUL   HUNTING. 

B^  the  9  Geo.  I.  c.  22.  to  appear  armed  in  any  inclosed  focesl^ 
or  place  where  deer  are  usnallv  kept,  or  in  any  warren  for  hares 
or  coneys,  or  in  any  high  road,  open  heathy  common,  or  down» 
by  day  or  night,  with  the  fftce  blacked,  or  otherwise  disgrn^d^ 
or  (being  so  disguised)  to  hunt,  wound,  kilK  or  steal  aay  deer, 
to  rob  a  warren,  or  to  steal  fish,  or  to  procure,  by  gift  or  promise 
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of  revfupd,  any  perflon  to  join  in  such  unlawful  act,  ia  felony  without 
JMiifiH  of  clergy.  Bat  b^  the  4  Gto,  IV.  c.  54.  the  punishment 
b  mitigated  to  transportation  for  seven  years,  or  to  be  imprisoned 
M^,  or  to  be  iiiipriskmed  arid  kept  to  hard  labour  in  the  common 
p/A  or  house  of  correction,  for  any  term  not  exceeding  thvee  years. 

SENDING   THREATENING   LETTERS. 

Also,  by  the  same  statute  9  Geo,  I.  'c.22.  amended  by 
S7  Gto.  If.  c.  1^  knowingly  to-send  any  letter  without  a  name,  or 
with  a  fictitious  name,  demanding  money,  venison,  or  any  other 
valuable  thing,  or  thtieateniii^  (without  any  demand)  to  kill  any  of  the 
kii|^s  subjects,  or  to  fire  thm  houses,  outrhouses,  barns,  or  ricks, 
is  aade  felony  without  boiefit  of  clergy.  But  by  the  4  Geo.  IV . 
c  54.  it  is  made  transportation  for  life,  or  for  such  term  not  less 
tkss  seve»  years,  aa  the  court  shall  think  fit :  or  to  be  imprisoned 
osiy,  or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common 
gaol  or  house  of  conreotion,  for  any  term  not  exceeding  seven  years. 

DESTROYING   LOCKS,    SLUICES,   TURNPIKE-GATES,  &C. 

To  pull  down  or  destroy  any  lock,  sluice,  or  ilood^-gate,  or  to 
rescue  any  person  in  custody  for  tiie  same,  or  maliciously  to  damage 
•r  destroy  any  bank^»  sluices,  or  other  works  ob  any  navigable 
nmr,  to  open  the  flood-gates,  or  otherwise  obstrucit  the  navigation, 
«r  qmlijciously  pull  down,  or  otherwise  destroy  i^iy  iumpike-^aU 
ar  faace,  t^l4iouse,  or  w^ghing-engine  thereunto  belongmg, 
treeted  W  authority  of  parliament,  or  to  rescue  any  person  in 
OMtody  tor  the  same,  was  felony  without  benefit  of  clergy; 
\mt  now,  by  1  Geo.  IV.  c.  1 15.  it  is  transportation  for  life  or  seven 
years,  or  imprisonnient  for  anytime  not  exceeding  seven  yisars, 
aocoiding  te  tiie  discretion  of  die  court. 

AFFRAYS 

Are  the  fighting  of  two  or  more  persons,  in  some  public  place ; 
for  if  the  fighting  be  in  private,  it  is  no  aflVay,  but  an  assault. 
The  punbhment  of  common  affrays  is  by  fine  and  imprisonment. 

By  5  &  6  £dw.  VI.  c.  4.  if  any  person  shall,  by  words  only, 
quarrel,  chide,  or  brawl,  in  a  church  or  church-yard,  the  ordinary 
>kall  suspend  him,  if  a  layman,  obingreimeccluitB:  and  if  a  clerk 
JB  orders,  from  the  ministration  of  his  office  during  pleasure.  And 
if  any  person  in  such  church  or  church-yard  proceed  to  smite  or 
lay  violent  hands  upon  another,  he  shall  be  excommunicated 
ipfojado :  or  if  he  strike  him  with  a  weapon,  or  draw  a  weapon 
with  intent  to  strike^  he  shall,  besides  excomn^iunication,  (being 
convicted  by  a  jury)  have  one  of  his  ears  cut  off;  or,  having  no 
ttis,  be  branded  with  the  letter  F  in  his  cheek.  Two  persons  may 
be  guilty  of  an  affray ;  but 

RIOTS,    ROUTS,    AND   UNLAWFUL  ASSEMBLIES, 

Must  have  three  persons  at  least  to  constitute  them.  An  unlawful 
membitf  is  when  three  or  more  assemble  themselves  together  to 
<l4  an  unlavrful  act ;  as  to  puH  down  inclosures,  to  destroy  a  warren 


Digiti 


zed  by  Google 


172       Offences  against  the  Public  Peace,    [book  ii. 

or  the  game  thereiii»  and  part  without  doing  it,  or  making  any 
oration  toward  it.  A  rout  is  where  three  or  more  meet  to  do  an 
unlawful  act  upon  a  ^common  quarrel  f  as  forcibly  breaking  down 
fences,  upon  a  right  claimed  of  common,  or  oi  way,  and  make 
some  advances  Umards  it.  A  riot  is  where  three  or  more  actually 
do  an  unlawful  act  of  violence^  either  with  or  without  a  common 
cause  of  quarrel^  as,  if  they  faKcata  man;  or  hunt  and  kill  game 
in  another  s  park,  chace,  warren,  or  liberty ;  or  do  any  otlier  un- 
lawful act  with  force  and  violence ;  or  even  do  a  lawful  act,  as 
removing  a  nuisance,  in  a  violent  and  tumultuous  manner. 

The  punishment  of  unlawful  assemblies,  if  to  the  number  of 
twelve,  may  be  capital,  according  to  the  circumstances  that  attend 
it;  but,  from  the  number  of  three  to  eleven,  is  b^  fine  and  imfMi- 
sonment  only.  By  the  1 3  Hen.  IV .  c.  7.  any  two  justices,  together 
with  the  sheriff  or  under-sheriff  of  the  county,  may  come  with  the 
po$se  eowUtattu  (if  need  be),  and  suppress  any  riot,  assembly,  or 
nAit,  arrest  the  rioters,  and  record  upon  the  spot  the  nature  aof) 
circumstances  of  the  whole  transaction :  whicl|  re9ord  alone  shall 
be  a  sufficient  conviction  of  the  offenders. 

FORCIBLE  ENTRY,   OH  DETAINER,      " 

By  the  common  law,  a  man  disseised  of  lands  or  teneoMnts 
might  legally  regain  possession  by  force,  unless  his  right  of  entry 
was  gone  by  neglecting  to  enter  in  proper  time ;  l^ut^  as  this  ofken 
gave  occasion  for  serious  disturbances  of  the  public  peace,  it  wa» 
enacted,  by  the  6  Ric.  II.  st.  1.  c.  8.  that  all  forcible  entries  should 
be  punished  with  imprisonment  and  ransom  at  the  king's  will. 
And,  by  tbe  several  statutes  of  15  Ric.  II.  c.2;  8  Hen.  VI.  c.  9; 
81  Eljz.  c.  11 ;  and  21  Jac.  I.  c.  15.  upon  any  forcible  entry,  or 
forcible  detainer  after  peaceable  entry,  into  any  lands  or  benefices 
of  the  church,  one  or  more  justices  oi  the  peace,  taking  suffideot 
power  of  the  county,  may  go  to  the  place,  and  there  record  the 
force  upon  hb  own  view,  as  in  case  of  riots;  and,  upon  such  con- 
viction, may  commit  the  offender  to  gaol,  till  he  make  fine  and 
ransom  to  the  king.  And,  moreover,  the  justice  or  justices  have 
power  to  summon  a  jury,  to  try  the  forcible  entry  or  detainer 
complained  of;  and  if  the  same  be  found  by  that  jury,  then,  be- 
sides the  fine  on  the  offender,  the  justice  shall  make  restitution  by 
the  sheriff  of  the  possession,  without  inquiring  into  the  merits  of 
the  title ;  for  the  force  is  the  only  thing  to  be  tried,  punished,  and 
remedied. by  them;  and  the  same  may  be  done  by  indictment  at 
the  general  sessions. 

But  this  provision  does  not  extend  to  such  as  endeavour  to 
maintain  possession  by  force,  where  they  themselves,  or  their 
ancestors,  have  been  in  the  peaceable  enjovnient  of  the  lands  and 
tenements  for  three  years  imnic<l lately  preceding. 

RIDING   OR  GOING   ARMED. 

This  is  particularly  prohibited  by  the  statute  of  Northampton, 
2  Edw.  III.  c.  3.  upon  pain  of  forfeiture  of  the  arms,  and  impri- 
sonment during  the  king's  pleasure. 
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FALSE   AND   PRETENDED  PROPHECIES. 

The  5  Eliz.  c.  15.  punishes  with  a  penalty,  for  the  first  offence, 
often  pounds  aqd  one  ye^r*s  imprisonment;  and  for  the  second, 
forfeiture  of  all  goods  and  chattels,  and  imprisoment  during  life. 

CHALLENGES  TO  PIGHT, 

Either  by  word  or  letter,  or  to  be  the  bearer  of  such  challenge, 
ire  punishable  by  fine  and  imprisonment,  according  to  the  circum-* 
stances  of  the  ofiencer  If  a  challenge  arise  on  account  of  any 
money  won  at  gaming,  or  if  any  assault  or  afifray  happen  upon  sucn 
account,  the  offender,  by  9  Ann.  ,c,  14.  shall  forfeit  all  his  good^ 
to  the  crown,  and  sufiep:  two  years  imprisonment. 


CHAPTER  X. 

i  Of  Offences  against  Public  Trade. 

I       Offences  agaiBst  public  trade  are  the  following : — 

OWLING, 

So  called  from  its  being  usually  carried  on  in  the  night,  is  the  of- 
fence of  traMsporting  wool  or  sheep  out  of  the  kingdom. 

But,  by  the  28  Geo.  III.  c.  38.  all  the  former  statutes  respect- 
ing the  exportation  of  sheep  and  wool  arc  repealed,  and  an  infinite 
variety  of  regulations  and  restrictions  upon  this  subject  are  con- 
iolidated  in  that  statute,  which  it  behoves  the  dealers  and  carriers 
of  wool  to  pay  particular  attention  to. 

The  principal  prohibitions  are,  that  if  any  person  shall  send  or 
lecetve  any  sheep  on  board  any  ship  or  vessel,  to  be  carried  out 
of  the  kingdom,  the  sheep  and  vessel  are  both  forfeited,  and  the 
person  so  offending  shall  forfeit  Si.  for  every  sheep,  and  shall  suf- 
fer solitary  imprisonment  for  three  months. 
i  But  wether  sheep,  bv  a  licence  from  the  collector  of  the  cus- 

toms, may  be  taken  on  board  for  the  use  of  the  ship*s  company. 

And  every  person  who  shall  export  out  of  the  kingdom  any  wool 
or  woollen  article  slightly  made  up,  so  as  easily  to  be  reduced  to 
wool  again,  or  any  fullers*  earth,  or  tobacco-pipe  clay ;  and  every 
carrier,  ship-owner,  commander,  manner,  or  other  person,  who 
ihall  knowmgly  assist  in  exporting,  or  in  attempting  to  export 
these  aKicles,  shall  forfeit- 3#.  for  every  pound  weight,  or  the  sum 
of  50/.  in  the  whole,  at  the  election  of  the  prosecutor,  and  shall 
also  suffer  solitary  imprisonment  for  three  months. 

But  Wool  may  be  carried  coastwise,  upon  being  duly  entei<ed,  and 
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security  being  given,  according  to  the  directions  of  the  statute,  to 
the  officer  of  the  port  from  whence  the  same  shsU  be  conveyed. 

And  the  owners  of  sheep  which  are  shorn  within  five  mile»  of 
the  sea^,  or  within  ten  miles  in  Kent  and  Sussex,  cannot'  reinove 
the  wool  wiUiout  giving  notice  to  the  officer  of  the  nearest  port» 
as'  directed  by  the  statute. 

SMUGGLING. 

This  offience  is  restrained  by  a  great  variety  of  statutes,  which 
inflict  pecuniary  penalties,  and  seizures  of  goods  for  smuggling, 
and  affix  tiie  guilt  of  felony,  with  transportation  for  seven  years, 
upon  more  open  pracjtices.  By  the  19  Geo.  Ii.  c.  34.  if  three  or 
more  persons  shall  assemble  with  fire-arms  or  other  offensive 
weapons  tp  assist  in  the  illegal  exportation  or  importation  of 
goods,  or  in  rescuing  the  same  after  seizure,  or  in  rescuing 
offenders  in  custody  for  such  offences,  or  shall  pass  with  such 
goods  in  disguise,  or  shall  wound,  shoot  at,  or  assault  any  officers 
of  the  revenue  when  in  the  execution  of  their  duty,  such  persons 
shall  be  felons  without  benefit  of  clergy. 

FRAUDULENT   BANKRUPTCY. 

Under  this  head  we  may  class  the  bankrupt's  neglect  of  surren- 
dering himself  to  his  creditors,  his  non-conformity  to  the  direction 
of  the  several  statutes,  his  concealing  or  embezzling  his  effects  to 
the  value  of  20/.  and  his  withholding  any  books  or  writings  witH 
intent  to  defraud  his  creditors;  all  which  is  made  felony;  and  by 
the  1  Geo.  IV.  c.  1 15.  the  offenders  are  liable  to  be  transported 
for  life  or  for  any  term  not  less  than  seven  years ;  or,  if  the  coart 
think  fit,  the  offender  may  be  imprisoned  only,  or  imprisoned  or 
kept  to  hard  labour,  in  any  gaol  or  house  of  correction  or  peni- 
tentiary, for  the  space  of  seven  years.  And  even  without  any  actual 
fraud,  if  the  bankrupt  cannot  make  it  appear  that  he  is  disabled 
from  paying  his  debts  by  some  casual  loss,  by  21  Jae.  I.  c.  19.  be 
shall  be  set  in  the  pillory  for  two  hours,  with  one  of  his  ears  nailed 
to  the  same,  and  cut  off.* 

The  subject  of  bankruptcy  is  fully  treated  of  in  a  subsequent 
partof  the  work. 

USURY. 

By  the  12  Ann.  c.  16.  no  person  shall,  directly  or  indirectly,  for 
loan  of  any  money,  or  any  thing,  take  above  the  valne  of  5l.  for 
the  forbearance  of  100/.  for  a  year,  and  so  proportionably  for  a 
greater  9r  less  sum ;  and  all  bonds,  contracts,  and  assurances,  made 
for  payment  of  any  principal  sum  to  be  lent  on  usury  above  the 
rate  of  5/  per  cent,  shall  be  utterly  void :  and  whoever  Aatt  take, 
accept,  or  receive,  by  way  of  corrupt  bargain,  loan,  &c.  a  greater 
interest,  shall  forfeit  treble  the  money  borrowed,  one  half  of  the 
penalty  to  the  prosecutor,  the  other  to  the  king.     And  if  any 

•  See  p.  177,  Noie.    '' 
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scrivener  or  broker  take  more  than  five  shillings  per  cent,  procura- 
tioii  money,  or  more  than  twelve-pence  for  making  a  bond,  he  shall 
forfeit  20/.  with  costs,  and  suffer  imprisonment  for  half  a  year. 

These  restrictions,  however,  do  not  i^ply  to  contracts  made  in 
foreign  countries ;  for  on  such  contracts  the  court  will  direct  the 
payment  of  interest  according  to  the  law  of  the  country  in  which 
such  contract  was  made.  Thus,  Irish,  American,  Turkish,  and 
Indian  interest,  have  been  allowed  in  our  courts  to  the  amount  ef 
ffen  twelve  per  cent. :  for  the  moderation  or  exorbitance  of  interest 
depends  upon  local  circumstances,  and  the  refusal  to  enforce  such 
contracts  would  put  a  stop  to  all  foreign  trade. 

It  is  not  necessary  that  money  should  be  actually  advanced,  to 
constitute  the  offence  of  usury ;  but  any  contrivance  or  pretence 
whatever  to  gain  more  than  legal  interest,  where  it  is  the  mtent  qf 
the  parties  to  contract  for  a  loan,  will  be  usury ;  as,  where  a  person 
applies  to  a  tradesman  to  lend  him  money,  who,  instead  of  cash, 
wnishes  him  with  goods,  to  be  paid  for  at  a  future  day,  but  at 
such  an  exorbitant  price  as  to  secure  to  himself  more  than  legal 
interest  upon  the  amount  of  their  intrinsic  value ;  this  b  an  usurioua 
contract.  The  question  of  usury,  or  whether  a  contract  b  a  colour 
aid  pretence  for  an  usurious  loan,  or  is  a  fair  and  honest  trans- 
action, must,  under  all  its  oircumstances,  be  determined  by  a  jury» 
subject  to  the  correction  of  the  court  by  a  new  trial. 

It  b  remarkable,  that  one  species  ot  indirect  usury  is  guftrded 
agamst  by  the  37  Hen.  VIII.  c.  9.  and  this  part  of  the  statute 
seems  to  be  still  in  force.  By  this  statute  it  is  enacted,  that 
no  person  shall  sell  h\»  merchandise  to  any  other»  and  withiit 
three  mouths  after  buy-  the  same,  or  any  part  thereof,  for  a  lea» 
price,  knowifig  them  to  be  the  same ;  on  pain  of  forfeiting  double 
the  value  (half  to  the  informer,  and  l|alf  to  the  king),  and  also  ta 
be  punbhed  by  fine  and  imprisonment. 

It  is  now  clearly  settled,  that  bankers  and  other  persons  dis- 
counting bilb  may  not  only  take  five  per  cent,  for  interest,  but 
also  a  reasonable  sum  besides  for  their  trouble  and  rbk  in  remit- 
ting cash,  and  for  other  incidental  expences.  But  if  a  banker 
deduct  the  discount  of  &/.  per  cent,  upon  a  bill,  and,  instead  of 
paying  the  remainder  in  cash,  give  a  draft  for  it,  even  at  a  short 
date,  thb  has  been  held  to  be  usury ;  for  he  not  only  gains  five 
per  cent,  but  also  the  further  benefit  of  the  money  till  that  draft 
is  paid.  But  whether  more  than  5/.  per  cent,  be  intentionally 
taken  for  the  loan  and  forbearance  of  money  is  a  question  of  fact 
to  be  decided  by  a  jury.  It  ought  not  to  be  considered  usury,  if 
it  b  done  at  the  request  and  for  the  convenience  of  the  party,  who 
might  have  had  cash  instead  of  such  bill,  and  where  it  is  not  a 
device  and  contrivance  to  get  beyond  tlie  fair  allowance  of  interest 
and  expence  of  commission. 

If  a  person  discount  a  bill  for  the  drawer,  upon  the  terms  that 
he  shall  receive  5/.  per  cent,  discount,  and  an  additional  sum  for 
guaranteeing  the  payment  of  the  bill  by  the  acceptor,  he  having 
no  doubt  of  the  acceptor's  solvency,  thb  b  an  usurious  contracts 
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On  a  contract  for  a  loan,  reserving  5/.  per  cent,  interest,  if  a 
premium  be  taken  at  the  time  of  the  loan,  the  crime  of  usury  b 
complete  as  soon  as  any  interest  is  paid. 

If  a  contract  be  entered  into  to  pay  more  than  legal  interest, 
though  all  securities  are  immediately  void,  yet  the  penalty  b  not 
incurred  till  more  than  legal  interest  is  actually  paid. 

For,  to  subject  the  party  to  the  penalty  under  the  statute 
12  Ann.  st.2.  c.  16.  there  must  be  both  an  usurious  contract  at 
the  time  of  the  loan,  and  an  usurious  taking  in  pursuance  of  it,  of 
money  or  money's  worth. 

But,  in  order  to  avoid  a  security,  it  must  be  shewn  that  the 
agreement  was  in  its  origin  illegal  and  usurious ;  it  will  not  be 
usuiT,  though  more  than  legal  interest  is  afterwards  paid,  if  not 
origmally  agreed  for. 

An  agreement  to  replace  stock;  and  pdy  the  amount  of  the  di- 
vidends, though  more  than  5/.  per  cent,  is  not  usurious. 

Where  the  principal  is  secured  at  all  events,  except  from  the 
insolvency  of  the  borrower,  and  more  than  6/.  per  cent,  may  be 
gained  by  the  terms  of  the  contract,  as  by  the  profits  of  some 
concern,  the  contract  is  usurious. 

But  it  is  an  established  rule,  that  no  contract  is  within  the  sta- 
tute of  usury,  although  more  than  5/.  per  cent  is  to  be  paid  upon 
the  money  advanced,  if  the  principal  be  actually  put  in  hazard, 
and  may  be  totally  lost  to  the  lender. 

And  if  the  original  contract  be  not  usurious,  nothing  done  after- 
wards can  make  it  so;  a  counter-bond  to  save  one  harmless 
against  a  bond  made  upon  a  corrupt  agreement,  will  not  be  void 
by  the  statutes.  But  if  the  original  agreement  be  corrupt  between 
all  the  parties,  and  so  within  the  statute,  no  colour  will  exempt  it 
from  the  danger  of  the  statutes  against  usur}\ 

A  contract  for  6/.  per  cent,  made  before  the  statute,  is  not 
within  the  meaning  of  it;  and  theretbre  it  is  still  lawful  to  receive 
sucli  interest  in  respect  of  any  such  contract.  The  receipt  of 
higher  interest  than  is  allowed  by  the  statute,  by  virtue  of  an 
agreement  subsequent  to  the  first  contract,  does  not  avoid  an 
assurance  fairly  made.  Neither  is  a  bond  to  secure  a  just  debt 
payable  with  lawful  interest  avoided  by  a  subsequent  usunoas 
contract ;  but  the  obligee  is  thereby  subject  to  the  penalty  by  the 
latter  clause  of  the  statute. 

ii  a  contract  be  entered  into  to  pay  more  than  legal  interest, 
though  all  securities  are  immediately  void,  yet  the  penalty  is  not 
incurred  till  more  than  legal  interest  is  actually  paid.  But,  in 
order  to  avoid  a  security,  it  must  be  shewn  that  the  agreement 
was  in  its  origin  illegal  and  usurious ;  it  will  not  be  usury,  though 
more  than  legal  interest  is  afterwards  paid,  if  not  originally  agreed 
for. 

If  a  person  discount  a  bill,  and  take  more  than  legal  interest, 
he  cannot  be  prosecuted  ibr  the  ])enalty  till  that  bill  is  paid  in 
money  or  money's  worth,  or  receives  so  much  of  it  as  with  the 
discount  will  amount  to  more  than  legal  interest  for  the  money  he 
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adiraaced.  U,  when  the  bill  is  due,  he  receive  only  another  bill 
is  payment,  the  penalty  cannot  be  incurred  till  the  second  bill,  is 
discharged. 

Discounting  bills  in  ttie^ay  of  trade/is  not  usury,  th6ugh  ii 
produce  more  than  5|  per  cetit. :  but  if  intetedt  be  taleU  at  thii^ 
oeginning  of  the  yeaf  or  time  fof  which  the  loan  is  madcj,  it  \i 
namfj.  As,  where  950/.  mterest  was  d^ucted  upon  a  Ibah  at 
5000/.  for  three  years,  it  was  held  to  be  usury.  *         '  '  * 

By  the  56  Geo.  III.  c.93.  a  bill  of  exchange  or  promissdrif 
note,  founded  upon  an  usurious  contract,  shall  not  vitiate  thtf 
same  in  the  hands  of  a  band  JUk  hdlder,  who  has  had' no  'ki|^i 
ledge  of  the  usurious  transaction.'  -^ 

U  was  held  by  the  couit  of  Kinff*s  Bench,  in  MichafehA^  t^rid 
1820,  that  a  bill  of  exchange,  founded  on  a  gambling  thmsaictibp^ 
is  good  in  the  hands  of  a  bondjide  holder. 

CHBATINO. 

By  33  Hen.  VlII.  c.  8.  if  any  person  shall  falsely  add  deceitfully 
obtain  any  money  or  goods,  by  oolour  and  means  of  nny  fatse  pmvjf 
token,  or  counterfeit  letter  made  in  another  man*s  nan^e,  &c.  for 
obtaining  money  pr  goods  from  such  person,  he  sliall  suffer 
punishment  by  imprisonment,  setting  upon  the  pillory,*  or  any 
coqporal  pains,  short  of  death,  that  the  court  in  its  discretion  may 
think  proper. 

Ana,  by  30  Geo.  II.  c.  24.  all  persons  who  knowingly  and 
designedly,  hj  false  preienceSf  or  by  sending  threatening  le^t^s  ki 
order  to  extort  money  or  goods,  shall  obtain  from  any  person 
""^Dey,  goods,  wares,  or  merchandises,  with  intent  to  cheat  or 
delirand  any  person  of  the  same,  shall  be  put  in  the  piUory«  or, 
publicly  whipped,  or  fined  ^nd  imprisoned,  or  transported. 

MONOPOLY. 

By  21  Jac.  I.  c.3.  all  monopolies,  and  all  commissions,  grants, 
licences,  letters  patent,  &c.  to  any  person  or  body  politic.  Sec.  for 
any  sole  buying,  selling,  making,  workhig,  using  of  any  thing,  Ac^ 
ihallbevoid.  '  > 

But,  by  a  proviso  in  the  same  statute,  letters  patent,  &c.  here<< 
tofore  made  for  twenty-one  years,  or  hereafter  to  be  made  for 
fourteen  years,  for  the  sole  working  or  making  of  any  new  inven- 
tions  or  manufactures,  are  excepted. 

Grants  to  a  city  or  corporation,  or  to  any  company,  &c.  for  the\ 
mainteiiance  or  ordering  of  trade;  and  letters  patent  conceminj^ 
prmting,  saltpetre,  gunpowder,  great  ordnance,  and  shot,  are  also 
except^t.  ,     .     o 

*  By  the  56  Geo.  III.  c.  138.  the  puniihment  of  tbe  pillory  is  abolished,  except ' 
for  tke  foUowing  oflSenoes ;  viz.  for  the  taking  any  faue  oath,  or  for  committing 
W  oHuuier  of  wttfal  and  corrupt  peijory ,  or  for  the  procuHng  or  suborning  any 
other  person  ao  to  do;  or  for  wilfully,  falsely,  and  corruptly  affirming  or  de-  • 
claring,  or  procuring  or  suborning  any  other  perso>n  so  to  affirm  and  declaie,  in 
say  manner  or  thing,  which  if  the  same  had  been  deposed  in  the  usual  form 
voaldhare  amouitted  to  wilful  and  corrupt  peijury.   And  in  all  cases  where  the' ' 
pvaishmeat  -of  the  pillory  has  Utherto  formed  the  whole  or  a  part  of  the  judg-  ^ 
mnt,  it  shall  be  lawful  for  the  court  to  pass  senteoce  of  fine  orimprisonmeat, 
or  of  both,  in  lieu  of  pillory. 
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FORESTALLING,    BNOROSSTNO,    AHD   RB0RATIN6. 

The  offence  of fof*esiaUing  the  market,  is  an  offence  against 
public  tmde.  Thb  was  deacri|>ed  by  the  5  &  6  Edw.  V^.  c.  16. 
to  be  by  buyiMi:  or  con^cting  for  any  cattle,  merchandize,  or 
vicMial,  comioff  ou  the  way  to  the  market,  or  dUsttading  persons 
from  ll>iiying  their  ^oods  or  provisions  there ;  or  persuading  them 
to  enhance  the  price  when  there;  any  of  which  practices  make« 
l^e  not^rjket  dearer  to  the  fair  trader.  And  in  Rex  v.  Waddington 
it  was  (if^ded,  that  spreading  rumours  with  intent  to  enhance  the 
prince  o(  any  article  amounts  lo  the  same  offence* 

Regrating  is  described  by  the  same  statute  to  be,  the  buying 
of  ciorn  or  otkf^  dead  yictual  in  any  market,  and  selling  it  again 
in  Uie  sa^ne  market,  or  within  four  miles  of  the  place.  For  tbis 
also  enhances  the  price  of  the  provisions,  as  every  successive  seller 
must  have  a  successive  profit. 

Engrowng  is  also  described  to  be  the  getting  into  one  s  pos- 
session or  buying  up  large  quantities  of  com  ot  other  dead  victuals, 
with  intent  to  sell  them  again.  Atid  so  the  total  engrossifig  of 
an^  other  commodity,  with  intent  to  self  it  at  an  unreasonable 
price,  is  an  offence  indictable  and  finable  at  the  common  law. 

Setleral  statutes  hare  been  made  from  time  to  time  against  these 
offences  in  general,  especially  with  respect  to  particular  species 
of  eoods,  according  to  their  several  circumstances ;  afmosi  aH  at 
wlifeh  from  5  df  0  Edw.  VI.  are  repealed  by  the  n  Geo.  III.  r.  71. 
But  these  offences  stiB  continue  pumsfaable  upon  indictment  at 
the  common  law  by  fine  and  imprisonment. 

Combinatiom  among  victualleTS  or  artificers,  to  raise  the  price 
of  provisions,  or  any  commodities,  or  the  rftte  of  Ittbour,  are  in 
many  cases  severely- punished  by  particular  statutes ;  in  particttlar 
by  the  40  Geo.  III.  in  whiob  many  wholesome  but  severe  clauses 
am  inlroduoed;  aad  ia  gcscrai  hj  t  A '^  £dw.yi.  c.  10.  with 
tlM  fmrfeitun  9f  10/*  ov  tnrentj  days  impHsooment,  with  an  allow* 
anee  of  ooly  bread  and  wufeor,  for  the  first  oitnce ;  90/.  or  the 

C"*  [>ry,*  for  the  second ;  and  40/.  for  the  third,  or  else  tlie  piloryv 
of  oae  eai),  and  perpetaal  io^Eimy. 

SEDUCTION   OP  ARTIFICBRS    AND   MANUFACTDRER5. 

To  prevent  the  destruction  of  our  home  manufactures  by  tramS" 
nprlmf  and  teducing  our  artisti  to  settle  abroad,  it  is  provided 
ny  5  Geo.  I.  c.  27.  that  such  as  so  entice  or  seduce  them  shall  be 
fined  I007.  and  imprisoned  three  mouths;  and  for  the  second 
offence,  shall  be  fined  at  discretion,  and  imprisoned  a  year ;  and 
the  artificers  so  going  into  foreign  countries,  and  not  returuiog 
within  six  months  after  warning  given  them  by  the  British  ambas- 
sador wbeve  tbey  ceside,  shall  be  deemed  aliens^  for&it  all  tbiur 
laads  and  goods,  and  shall  be  incapable  of  any  legacy  or  gift. 

By  29  €^.  II.  c.  1^.  the  seducers  incur,  for  the  first  offttaee, 

a  for^iture  of  500/.  for  each  artificer  contracted  with  to  be  sent 

absoad,.  and  imprisoament  for  twelve  months ;  and  for  the  seeoo<^ 

lOM/.  aad  an  liable  to  tsn» years  iaipmoMdtat;  aad  by  the  i 

•  Sec  p.  177,  iVole. 
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ftetnte,  connected  wUb  14  G«o.UL  e.l]L.if  a^.f^mt^n  oiporft 
viy  took  or  utewU  used  in  the  silk,  Iwen,  coMon,  or  woollen 
mnofncUirenCexicepting  wool-caids  to  North  America),  be  foifeitn 
(he  sam^  and  2001.;  and  the  cai^tain  of  the  shi|^  having  know^ 
kdsetber^  lOOA 

lad  if  any  captain  of  a  kingVstiiq^  or  officer  of  the  costonM^ 
Uoningl^  suffer  such  exportation*  be  forfeits  1002.  and  his  em* 
pbjaicnty  and  is  for  ever  made  incapable  of  bearing  any  public 
ofice ;  and  erery  person  coUeoting  such  tools  or  utensils,  m  order 
to  export  the  same,  shall,  on  conviction  at  the  assizes,  forfeit  such 
tools,  and  also  WOL 

'  ^  ft  Oco.  ill.  c.  3v  if  any  person  shall  put  on  board  any  ship 
■St  heatil  to  any  plaoe  in  Oi«at  Britain  or  Ireland,  or  shall  hav^ 
in  Ipscoilody  with  intent  to  export,  any  such  article,  he  shall  for- 
M  the  saoK,  andi^BO  the  aum  of  300/.*  and  be  imprisoned  a  year; 
sad  tin  the  forfeiture  is  paid ;  and  every  captain  and  custom* 
boose  officer  knowingly  receiving  the  same,  or  taking  an  entry  of 
il^shidt  forfeit  200/. 

%  Vt  Geo.  ill.  c60.  if  any  person  shall  entice  or  encourage 
say  avtifieer  employed  in  printing  coKeoes,  cottons,  muslins,  or 
lioens,  to  leave  the  kingdom^  he  shall  forfeit  500/.  and  be  impn- 
jomed  one  year  i  and  persons  who  export,  or  attempt  to  export, 
any  engines  or  implements  used  in  that  manufacture,  shall  forfeit 
500/.  Captains  of^  ships  and  custom-house  officers  counivinff  at 
iheat  offences  forfeit  100/.  and  are  incapable  ofholding  any  office 
ooder  the  crown. 

By  26  Geo.  III.  c.  67.  any  person  who  entices  or  encourages  an 
artmcer  in  the  irya  and  steel  manufactures  to  leave  the  kingdom, 
shall  forfeit  500/.  and  be  imprisoned  for  one  year. 

And  persons  who  attempt  to  export  any  instrument  specified 
by  name  in  the  20  Geo.  III.  c.  82.  shall  forfeit  200/.  and  be  im^ 
prisoned  one  year :  and  captains  and  custom-honse  officers  con^ 
airiog  at  the  offence  are  aubject  to  the  same  penalty,  and  become 
incapable  of  exercising  any  public  employment. 


CHAPTER  XI. 


€f  OffmuM  aguimi  the  HeaUh  and  M&fah  of  ike  Comumnify. 

Bt  1  Jac.  I.  c.ai.  if  any  pemcNi  be  affected  with  the  plague, 
or  dwell  in  any  infected  bouae,  he  may  be  commanded  \vy  the 
Myor  or  constoble,  or  other  head  officer,  to  l»ep>his  house  ;  and 
if  such  person  so  commanded  go  abroad,  ajui  convene  in  cQfni|Mtny, 
if  he  have  nar  plague-sore  upon  him,  he  shall  be  ponnhed  aa  a  va- 
paband  by  whipping,  and  be  baumd  to  his  good  behavior;  but 
if  he  have  any  infections  sore  iipon  htm  nncswred,  he  then  shall  be 
gatHy  offekni^. 

By  99  A  4a  Geo.  III.  e.gO.  all  former  acts  of  performance  #f 
1«arantine  by  shipa  coming  from  infecttpd  countries  are  repealed. 
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Aiid  the  Tegttlatioiis»  whicli  aire  very  numerous;  are  mcoqknrated 
Into  that^ftct:  aibonji^t  these  it.  is  provided,  that  if  a  ship  ooine 
from  any  pkiee  visited  with  the  phi^e  or  other  infectious  cuseas^ 
or  shall  have  any  person  on  board  actually  infected,  if  the  com- 
mander shall  conceal  the  same,  he  shall  b^  guijty  of  felony  without 
benefit  olfcler^ ;  •  and  if,  whilst  the  ship  is  performing  quarantine^ 
be  quit  the  ship  himself,  or  permit  any  oth^r  person  to  quit  it,  he 
forfeits  MO/, :  and  ev^ry  other  person  quitting  it  shall  suffer  six 
months  imprisonment,  and  forfeit  200/. 

SELLING   UNWHOLBSOMB   PROVISIONS, 

To  prevent  which,  the  91  Hen,  HI,  st,  6,  and  the  ordinance  for 
bakers,  c.  7.  prohibit  the  sale  of  corrupted  wine,  contasious  ^r 
unwholesome  flesh,  or  flesh  that  is  bought  of  a  Jew,  under  paia 
of  amercement  for  the  fir^t  oJSfence,  pillory  for  the  second,  fine 
and  imprisonn^nt  for  the  third,  and  abjuration  of  the  town  for 
U^e  fourth.. 

And  by  the  12  Car.  II.  c.  25.  any  brewing  or  adulteration  of 
wine  is  punished  with  the  forfeiture  Qf  100/.  if  done  by  the  whole- 
s^c  merchant,  and  40/.  if  done  by  the  vintper  or  retail  dealer* 

•       CLANDBSTINB  MARRIAGES. 

By  the  4  Geo.  IV.  c.  76.  it  is  enacted,  that  from  the  ^rst  of 
November,  1823,  so  much  of  the  26  Geo.  (I.  c.33.  as  was  in  force 
immediately  before  the  passing  of  this  act ;  and  also,  an  act  passed 
in  the  present  session  of  parliament,  shall  be  repealed ;  save  and 
except  so  far  as  the  said  acts  repeal  any  former  act,  or  any  clause, 
matter,  or  thing  therein  contained.    §  I, 

And  all  i^ns  of  matrimony  shall  be  published  in  the  parish 
church,  or  in  some  public  chapel  pf  or  beionffing  to  such. parish 
or  chapelry  wherein  ih^  persons  to  be  married  shall  dwell,  upon 
three  Sundays  preceding  the  solemnization  of  marriage,  during 
the  time  of  morning  service,  or  of  evening  service  (if  there  shall  be 
no  morning  service),  immediately  after  the  second  lesson ;  and  if 
the  persons  to  be  married  shall  dwell  in  divers  parishes  or  chapel- 
ries,  the  banns  shall  be  published  in  the  church  or  in  any  such 
chapel  as  aforesaid  belonging  to  such  parish  or  chapelry  wherein 
each  of  the  said  persons  shall  dwell :  and  the  marriage  shall  be 
solemnised  in  one  of  such  parish  churches  or  chapels.     §  2, 

The  bishop  of  the  diocese,  with  the  consent  of  the  patron  and  the 
incumbent  of  the  church  of  the  parish  in  which  any  public  chapel 
having  a  chapelry  thereunto  annexed  may  be  situated,  or  of  any 
chapel  situated  in  an  extra-parochial  place,  may  authorize  the 
publication  of  banns  and  solemnization  of  marriages  in  such 
chapel  for  persons  residing  within  such  chapelry  or  extra-parochial 
phice  respectively^    §  3. 

In  every  such  chapel  there  shall  be  placed,  in  some  conspicuous 
place,  a  notice  in  the  words  following:  "  Banns  may  be  published, 
and  marriages  solemnized,  in  this  chapel.''    §  4. 

By  section  6,  the  churchwardens  and  chapelwardens  of  churches 
and  chapels,  shall  provide  a  proper  book,  mariKcd  and  ruled  re- 
spectively in  the  manner   directed    for   the    register    book  of 
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marriages ;  and  the  banns  ^hall  be  published  from  th^  said 
register  book,  and  shall  be  signed  by  the  officiating  mini^fer/  or 
by  some  person  under  his  direction. 

Notice  of  the  names  and  place  and  time  of  abode  of  parties  to 
be  given  to  the  minister  seven  dajs  before  the  publication  .<Hf 
banns.    |  7. 

Ministers  are  not  punishable  for  marrying  minors  withont  the 
consent  of  parents,  &c,  after  the  publication  of  banns,  unless  they 
have  notice  of  dissent ;  if  dissent  is  pql>licly  declared,  the  publi- 
cation of  banns  is  void.    §  8. 

Republication  of  banns  is  necessary,  if  marriage  is  not  solemnized- 
widiin  three  months  after  the  first  publication.    §  9. 

And  no  licence  of  marriage  shall  be  granted  to  solemnize  any 
Marriage  in  any  other  churdi  or  chapel  than  in  the  parish  church 
or  m  some  public  chapel  of  or  belonging  to  the  parish  or  chapelry 
within  which  the  usual  place  of  abode  of  one  of  the  persons  to  be 
married  shall  have  been  for  the  space  of  fifteen  days  immediately 
before  the  granting  of  such  licence.     §  10. 

And  if  any  caVeat  be  entered  against  the  grant  of  any  licence  for 
a  marriage,  no  licence  shall  issue  till  the  said  cayeat,  or  a  true 
copy  thereof^  be  transmitted  to  the  judge  out  of  virhose  office  Bit 
lioeoce  b  to  issue,  and  until  the  judge  has  certified  to  the  registrar; 
that  he  has  examiqed  into  the  matter  of  the  caveat,  and  is 
satisfied  that  it  ought  not  to  obstruct  the  grant  of  the  licence,  or 
until  the  caveat  be  withdrawn  by  the  party  who  entered  it.    §11. 

And  for  avoiding  all  fraud  and  collusion  in  obtaining  of  licences^ 
before  -  any  licence  be  granted^  one  of  the  parties  shall  per- 
sonally swear  before  the  surrogate.  &c.  that  he  or  she  belieyeth 
that  there  is  no  impediment  of  kindred  or  aUiance,  or  of  any  other 
lawful  cause,  nor  any  suit  conmienced  in  any  ecclesiastical  court, 
to  bar  or  hinder  the  proceeding  of  the  said  matrimony ;  and  that 
one  of  the  said  parties  hath,  for  the  space  of  fifteen  days  immer 
diately  preceding,  had  his  or  her  usual  place  of  abode  within  the 
parish  or  chapelry  within  which  such  marriage  is  to  be  solem- 
aUed ;  and  where  either  of  the  parties,  not  being  a  widower  or 
widow,  shall  be  under  the  age  of  twenty-one  years,  that  the  con- 
sent of  the  person  or  persons  whose  consent  to  such  marriage  is 
required  under  the  provisions  of  this  act  has  been  obtained  thereto : 

Cmrided  always,  that  if  there  shall  be  no  such  person  or  persons 
vu^g  authority  to  give  such  consent,  it  shall  be  lawful  to  grant 
such  Ucence.    §  14. 

Bond  not  required  before  granting  any  licence.    §  15. 

The  father,  if  living,  of  any  party  under  twenty-one  years  of 
age,  such  parties  not  being  a  widower  or  widow ;  or  if  the  father 
shall  be  dead,  the  guardian  or  guardians  of  the  person  of  the  party 
so  under  age,  lawftiUy  appointed,  or  one  of  them ;  and  in  case 
there  shall  be  no  such  guardian  or  guardians,  then  the  mother  of 
sach  party,  if  unmarried ;  and  if  there  shall  be  no  mother  un- 
married, then  the  guai^ian  or  guardians  of  the  person  appointed 
by  the  court  of  chancery,  if  any,  or  one  of  them,  shall  have  authority 
to  give  consent  to  the  marriage  of  such  party.    §  16. 
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And  io  cfi«e  Ibe  Mhtx  or  f^tberp  of  the  pBrfcie$  to  be  married,  or 
of  one  of  tbem,  $o  uader  age»  shall  be  ii#ii  cf^yoi  witnJ^U^  or  the 
guardian  or  guardians,  mother  or  mothers,  or  any  of  them  whose 
intent  ia  mide  necesaajy,  shall  be  nan  comfos  wiaUU,  or  in  parts 
Wy<^  the  seas,  or  shall  unreasonably  or  mm  undue  motives  re- 
fuse or  withhold'  his,  her,  or  their  consent  to  a  proper  marriaee^ 
then  pemona  desirous  of  manyuig  may  apply  by  petition  to  we 
lord  chancellor,,  master  of  the  rolls»  or  vice-chanceUot  of  England ; 
and  in  case  the  marriage  pcopoaod  shall  appear  to  be  proper,  die 
said  lord  chancellor,  master  of  the  roUs,  or  Yice-chaiu^loj»  shall 
judicially  declare  the  aai^e  to  be  90.    ^  18« 

If  marriages  by  licen/ce  be  not  solemnised  within  three  months*, 
a^new  licence  muift  be  obtained^    i  19^ 

And  if  any  person  shall  solemnize  miatrimony ,  in  any  other  place 
than  a  cbnrdi,  or  such  public  chajpiel  wherein  banns  may  be  law- 
folly  publiMied,  or  at  any  other  tune  than  between  the  hours  of 
eight  and  twelve  in  the  forenoon*  unleaa  by  a(>ecial  Itcenocu  or  shall 
solemnise  matrimony  without  due  publication  of  banns,  uAksa 
licence  of  marriage  be  first  had  and  obtained;  or  if  any  person, 
fidsely  pretendmg  to  he  in  holy,  orders  shall  solemnize  matrimony  ; 
ev^  person  ((nowipgiy  and  wij&llv  so  offiendmg„  shall  he  guiftv 
of  felony,  aad  sbaM  he  transported  for  fourteen  years :  provided, 
that  all  prosecutioos  shall  be  commenced  within  three  years.    §  2 1  * 

A4id  u  any  person  shall  knowingly  and  wilfully  intermarry  in  any 
othei»  place  than  a  church,  or  such  public  chapel  wherein  banns 
may  1^  lawfully  published,  unless  hy  special  licence,  or  shall 
knowingly  and  idlfollv  intermarry  without  due  puhUcatioa  of 
bunas  or  licence*  01;  shaU  knowingly  and  wilfully  consent  to  or 
acquiesce  in  the  solemnization  of  such  marriage  by  any  person  not 
being  in  holy  orders,  the  marriage  of  such  persons^  sbsiU  be  null 
and  void.    ^  22. 

And  if  any  valid  marriage  solemnized  by  licence  shall  be  pro- 
cuied  by  a  party  to  such  marriage  to  be  solemnized  between  per- 
sons, one  or  both  of  whom  shall  be  under  the  age  of  twenty-one, 
not  being  a  widower  or  widow,  contrary  to  the  provisions  of  this 
act,  by  means  of  such  party  falsely  swearing  as  to  any  matter  or 
matters  to  which  such  party  b  hereinbefore  required  personallv 
to  swear,  such  party  wilfiiUy  and  knowingly  so  swearmg :  or  if 
any  valid  marriage  by  banns  shall  be  procured  by  a  party  thereto 
to  be  solemnized  by  banns  between  persons,  one  or  both  of  whom 
shall  be  under  the  age  of  twenty-one  years,  not  being  a  widower 
or  widow,  such  party  knowing  that  such  person  as  aforesaid  under 
the  M;e  of  twenty  one  years  had  a  parent  or  guardian  then  living, 
and  roat  such  marriage  was  had  wiUiout  the  conseat  of  such  parent 
or  guardian,  and  knowing  that  banns  had  not  been  duly  pubushed, 
and  having  knowingly  caused  or  procured  the  undue  publication 
of  banns ;  then  and  in  every  such  case  it  shall  be  lawful  for  his 
majesty's  attorney  general,  by  information  ia  the  nature  of  an 
English  bill,  in  the  court  of  chancery  or  court  of  exchequer,  at  the 
relation  of  a  parent  or  guardian  of  the  minor,  whose  consent  has 
not  been  given,  and  who  shall  be  responsible  for  any  costs  incurred 
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ift  such  ^it,  to  sue  for  a  ibrfeitiire  of  M  est&te,  rigtht,  -lille,  and 
mterest  in  any  property  tvfaich  hatli  acenied  or  shall  accrue  to  the 
party  90  off^ndmg^  by  roroe  of  such  marttagc ;  and  inch  coort  shall 
btve  power  to  oi^er  and  direct  that  atl  8u<Ai.  estate,  right,  title, 
tad  interest  ih  the  property,  shall  be  secured  fbr  the  ben^t  of  the 
inoeeiit  party,  or  of  the  issne  of  the  tnatHage.  or  of  any  of  them;  \ 
■ttd  if  both  the  parties  so  cotttractittg  tnafriag^  shall  be  guilty  of 
any  soch  offence  aforesaid,  it  shall  be  lltWfiil  fbt  the  said  fcdurt  t6 
tettle  and  secure  such  property,  or  Any  part  thereof,  immediately 
far  the  benefit  of  the  issue  of  the  marriage,  Subject  to  such  pro- 
Tisions  for  the  offehding  parties,  by  way  of  maintenance  or  otner* 
wise,  as  the  said  court  shall  think  reasonable,  regard  being  had  to 
the  benefit  of  the  issue  of  the  marriage  during  the  fives  of  their 
parents,  and  of  the  issue  of  tiie  palrties  respectively  by  any  future 
■arriage,  or  of  the  parties  themselves,  in  case  either  of  them  shall 
swive  the  other :  but  no  remedy  at  law,  as  provided  by  thid 
lection  ot  the  act,  can  be  had,  unless  such  relator  or  relators 
hid  not  known  or  discovered  that  such  marriage  had  been  tolem- 
aiied  more  than  three  months  previous  to  his  or  their  apf^cation 
to  the  attorney  or  solicitof  general.    §  2d. 

All  agreements,  settlements,  and  deeds,  in  consequence  of  or  in 
idatiMi  to  which  marriage  such  information  as  aforesaid  shall  be 
filed,  or  by  either  of  the  Mud  partiesi,  before  and  in  contemplation 
of  such  marriage,  or  after  such  marriage,  for  the  benefit  of  the 
puties  or  either  oi  them,  or  their  issue,  so  far  as  the  same  riiall  be 
contrary  to  or  inconsistent  with  the  provisions  ot  such  securitv 
•nd  settlement  as  shall  be  made  by  or  under  the  direction  of  such 
coart  as  aforesaid,  under  the  authority  of  this  act,  shall  be  abso- 
hrtely  void«  and  have  no  force  or  effect.    §  24. 

Anv  original  information  to  be  filed  for  the  purpose  of  obtaining 
a  declaration  of  any  forfeiture,  shall  be  filed  within  one  year  after 
the  nnrriage ;  and  in  case  anv  person  or  necessary  party  to  any 
snch  infomuition  shall  abscond,  or  be  or  continue  out  of  England^ 
the  court  may  order  such  person  to  appear  ivithin  such  •  time  as 
■hall  seem  fit ;  and  to  cause  such  order  to  be  served  at  any  place 
•at  of  England,  or  to  cause  ^uch  order  to  be  inserted  in  the 
London  Gazette,  and  other  British  or  foreign  newspapers :  and  in 
Mudt  of  saoh  person  appearing^  to  order  such  information  to  be 
taken  as  confosoed  by  soch  person,  and  to  proceed  to  make  suoh 
decree  or  order  upon  such  information  as  such  court  might  have 
Made  if  aach  person  had  appeared  to  and  answered  such  infer- 
■atioar  provided  always,  that  in  case  the  person  at  ivhose 
rtlatioo  any  such  suit  shall  have  been  instituted  shall  die  pending 
sack  suity  it  shall  be  lawful  for  the  court  of  chancery  to  appoint  a 
proper  pnaoB  or  persons  at  whose  relation  sudi  suit  may  be 
continued.    §  25. 

After  any  nnrriage  by  banns,  it  shall  not  be  necessary  in  sup- 
port of  it  to  give  any  proof  of  the  actual  dwelling  of  the  parties 
IB  the  parishes  or  chapelries  wherein  the  banns  were  published ; 
or  where  the  marriage  b  by  licence,  it  shall  not  be  necessary  to 
give  any  proof  that  the  usual  place  of  abode  of  one  of  the  parties 
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for  the  ilpac(B  of  fifteen  days  was  in  the  parish  or  chapehry  where 
the  marriage  was  solemnized ;  nor  shall  any  evidence  in  either  of 
the  said  coses  be  received  to  prove  the  contrary,  in  any  suit  touch- 
ing the  validity  of  such  marriaffe.     §  26. 

And  in  no  case  whatsoever  shall  any  suit  or  proceedings  be  had 
in  any  ecclesiastical  court,  in  order  to  compel  a  celebration  of  aay 
marriage  in  fade  ecclaia,  by  reason  of  any  contract  of  matrimony, 
whether  per  verba  de  prtesenti,  or  per  verba  defuturo.    §  27. 

All  marriages,  shall  be  solemnized  before  two  or  more  credible 
witnesses,  besides  the  minister ;  and  immediately  after  an  entry 
shall  be  made  in  the  register  book ;  in  which  it  shall  be  expressed 
that  the  marriage  was  W  banns  or  licence,  and  if  both  or  either  of 
the  parties  married  by  licence  be  under  age,  not  being  a  widower 
or  widow,  with  consent  of  the  parents  or  guardians^  as  the  case 
shall  be ;  such  entry  to  be  signed  by  the  mmister^  by  the  parties 
married,  and  attested  by  such  two  witnesses.    §  28. 

Persons  convicted  of  making  a  false  entry,  or  of  forging,  ^^c.  anv 
such  entry,  or  of  forging,  &c.  any  licence,  or  of  destroying  juch 
redster,  to  be  transported  for  life.    §  29. 

Nothing  in  this  act  shall  extend  to  any  marriages  amongst  the 
Quakers,  or  amongst  the  Jews,  where  both  the  parties  to  any  such 
marriage  shall  be  Quakers  or  Jews.    §  30,  31. 

This  act  to  extend  only  to  England.    §  38. 

BIGAMY. 

By  1  Jac.  I.  C.81.  if  any  persc^n,  being  married,  do  aflerwarAi 
marry  a^in,  the  former  husband  or  wife  being  alive,  it  is  felony, 
but  within  the  benefit  of  clergy.  The  first  wife,  in  this  case,  shdl 
not  be  admitted  as  a  witness  against  her  husband,  because  she  is 
the  true  wife ;  but  the  second  may,  for  she  is  no  wife  at  all ;  and 
so  vice  versSf  of  a  second  husband. 

This  act  makes  an  exception  to  five  cases,  in.  which  such  second 
marriage  is  not  felony ;  though  in  the  three  first  it  is  void,  and  the 
parties  are  subject  to  the  censures  and  punishment  of  the  ecde- 
siasticai  courts.  I.  Where  either  party  hath  been  coilthioally 
abroad  for  seven  years,  whether  the  party  in  England  hath  had 
notice  of  the  other's  being  living  or  not.  2.  Where  either  of  th^ 
parties  hath  been  absent  from  the  other  seven  years  witkin  this 
kingdom,  and  the  remaining  party  hath  had  no  knowledge  of  the 
other's  being  alive  within  that  time.  3.  Where  there  b  a  divorce 
(or  separation  a  mensd  et  tharo)  bv  sentence  in  the  ecclesiastic^ 
courts.  4.  Where  the  first  marriage  is  declared  absolutely  void 
by  any  such  sentence,  and  the  parties  loosed  a  vmeulo.  Or, 
5.  Where  either  of  the  parties  was  under  the  age  of  consent  at 
the  time  of  the  first  marriage ;  for,  in  such  case,  Uie  first  marriage 
was  voidable  by  the  disagreement  of  either  party,  which  the  se- 
cond marriage  very  clearly  amounts  to.* 

By  the  85  Geo.  III.  c.  67.  persons  convicted  of  bigamy  are  ren- 
dered subject  to  the  same  punishment  as  those  who  are  convicted 
of  grand  or  petit  larceny. 

*  See  the  new  Marriage  Act,  4  Geo.  IV.  c.  76.  page  ISO. 
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VAOKANCY. 

Bj  tlie  6  Geo.  IV .  c.  8S.  all  provisions  heretofore  made  relative 
fo  kUe  aad  disorderly  persons,  rogues,  and  vagabonds,  incorrigible 
rogues^  or  other  vagrants  in  England,  are  repealed,  and  it  is 
enacted  as  follows. 

Me  and  dkordtrly  persom. — Every  person  being  able  wholly  or 
in  part  to  maintain  himself  or  herself,  or  family,  by  woric  or  other 
aeaos,  and  wilfully  refusing  or  neglecting  so  to  do,  by  which  he 
or  Ant  or  any  of  his  or  her  family  shaJI  have  become  charge-^ 
ibie  to  any  parish,  township,  or  place ;  every  person  returning  to 
ud  becoming  chargeable  in  any  parish,  township,  or  place  from 
whence  he  or  she  shall  have  been  legally  removed,  unless  he  or 
the  shall  produce  a  certificate  of  the  churchwardens  and  over- 
seen of  the  poor  of  some  other  parish,  township^  or  place,  thereby 
acknowledging  him  or  her  to  be  settled  there ;  every  petty  chap- 
nuia  or  pedlar  wandering  abroad  and  trading,  witfiout  being  duiv 
HcenseiC  or  otherwise  authorized  by  law ;  everv  common  prosti- 
tute wandering  in  the  public  streets  or  public  highways,  or  in  any 
place  of  public  resort,  and  behaving  in  a  riotous  or  indecent 
manner;  and  every  person  wandering  abroad,  or  placing  himself 
or  hersdf  in  any  public  place,  street,  highway,  court,  or  passage, 
to  beg  or  gather  alms,  or  causing  or  procuring  or  encouraging  any 
child  or  children  so  to  do,  shaU  be  deemed  an  itUe  and  di$arderhf 
fir$9n ;  and  any  justice  of  the  peace  may  commit  such  offender  t6 
the  house  of  correction,  there  to  be  kept  to  hard  labour  for  any 
time  not  exceeding  one  calendar  month.    $  d. 

lUgues  and  Vagahandi. — Every  person  conunitting  any  of  the 
offences  herembefore  mentioned,  after  having  foe^n  convicted  a^ 
an  idle  and  disorderly  person ;  every  person  pretending  or  profess- 
ing to  tell  fortunes,  or  using  an^  subtle  craft,  mean^,  or  device,  bjr 
pabustry  or  otherwise,  to  deceive  and  impose  on  any  of  his  ma- 
jesty's subjects  \  every  person  wandering  abroad  and  lodging  in 
aiqr  bam  or  ottdiouse,  or  in  any  deserted  or  unoccupied  buil^g, 
or  in  ^  open  air,  or  under  a  tent,  or  in  any  cart  or  waggon,  not 
having  any  vbible  means  of  subsistence,  and  not  giving  a  good 
teconnt  of  himself  or  herself;  every  person  wifuUy  exposing  to 
new,  in  any  street,  road,  highway,  or  public  place,  any  obscene 
print,  picture,  or  other  indecent  exhibition ;  every  person  wilfully, 
openly,  lewdly,  and  obscenely  exposing  his  person  in  any  street; 
road,  or  public  highway,  or  in  the  view  thereof,  or  in  any  place  of 
public  resort,  with  intent  to  insult  any  female ;  every  person  wan- 
dering abroad  and  endeavouring  by  the  exposure  of  wounds  or  defor^ 
mities  to  obtain  or  gather  alms ;  every  person  going  about  as  a 
g»lhorer  or  collector  of  alms,  or  endeavouring  to  prodire  charitable 
coatrtbutiottp  of  any  nature  or  kind,  under  any  false  or  fraudulent 
pretence;  evenr  person  running  away  and  leaving  his  wife  or  chil- 
dren chargeable  to  any  parish,  township,  or  pfau^ ;  every  person 
plaving  or  betting  in  any  street,  road,  highway,  or  other  open 
and  public  place,,  at  or  with  any  table  or  instrument  of  gaming  at; 
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any  game  or  pretended  game  of  chan6e ;  every  person  having  in 
his  or  her  custody  or  possesision  any  picklock  key,  crow,  jack, 
bit,  or  other  implement,  with  intent  feloniously  to  break  into  any 
dwelling-house,  warehouse,  coach-house,  stable,  or  outbuilding, 
or  being  armed  with  any  gun,  pistol,  hanger,  cutlass,  bludgeon,  or 
other  offensive  weapon,  or  having  upon  him  or  her  any  instrument, 
Kith  intent  to  commit  any  felonious  act ;  every  person  being  found 
in  or  upon  any  dwelling-house,  warehouse,  coach-house,  stable,  or 
outhouse,  or  m  any  inclosed  yard,  garden,  or  areai,  fpr  any  un- 
lawful purpose ;  every  suspected  person  or  reputed  thief,  frequent- 
ing any  river,  canal,  or  navigable  stream,  dock,  or  basin,  or  any 
quay,  wharf,  or  warehouse  near  or  adjoining  thereto,  or  any  street, 
highway,  or  avenue  leading  thereto,  or  any  place  of  public  resort, 
or  any  avenue  leading  thereto,  or  any  street,  highway,  or  place 
adjacent,  with  intent  to  commit  felony;  and  every  person  appre- 
hended as  an  idle  and  disorderly  person,  and  violently  resisting 
any  constable  or  other  peace  officer  so  apprehending,  and  beiug 
subsequently  convicted  of  the  offence  for  which  he  or  she  shall 
have  been  so  apprehended,  shall  be  deemed  k  rogue  and  vagabond: 
and  any  justice  of  the  peace  may  commit  such  offender  to  the 
house  of  correction,  there  to  be  kept  to  hard  labour  for  any  time 
not  exceeding  three  calendar  months;  and  every  such  picklock 
key,  crow,  jack,  bit,  and  other .  implement,  and.  every  such  gun, 
pistol,  hanger,  cutlass,  bludgeon,  or  other  offensive  wieapon,  and 
every  such  instrument  as  aforesaid,  shall  become  forfeited.     §  4. 

Incorrigible  roftirt.— Every  person  breaking  or  escaping  out  of 
any  place  of  legal  confinement  before  the  expiration  of  the  term 
for  which  he  or  she  shall  have  been  committed  by  virtue  of  this 
act ;  every  person  committing  any  offence  against  this  act  which 
ishall  subject  him  or  her  to  be  dealt  with  as  a  rogue  and  vagabond, 
such  person  having  been  at  some  former  time  adjudged  so  to  be 
and  ouly  convicted  thereof;  and  every  person  apprehended  as  a 
rogue  and  vagabond,  and  violently  resisting  any  constable  or  other 
peace  officer  so  apprehending  him  or  her,  and  being  subsequently 
convicted  of  the  offence  for  which  he  or  she  shall  have  been  so 
apprehended,  shall  be  deemed  an  incorrigible  rogue;  and  any 
justice  of  the  peace  may  commit  such  offender  to  the  house  of 
correction,  there  to  remain  until  the  next  general  or  quarter,  ses- 
sions of  the  peace;  and  every  such  offender  shall  be  there  kept  to 
bard  labour  during  the  period  of  his  or  her  imprisonment.     §  5. 

Any  person  may  apprehend  vagrants :  and  all  constables  and 
other  persons  refusing  to  assist  are  liable  to  fine  and  punish- 
ment.   ^  6. 

Any  justice  of  the  peace,  upon  oath  made  before  him  that  any 
person  hath  committed  or  is  suspected  to  have  committed  any 
offence  against  this  act,  may  issue  his  warrant  to  apprehend  and 
bring  before  him  the  person  so  charged.    §  7. 

Any  constable,  peace  officer,  or  other  person,apprehending  any 
person  charged  with  being  an  idle  and  disorderly  person,  or  a 
rogue  and  vagabond,  or  an  incorrigible  rogue,  may  take  any  horse. 
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mole,  asSy  €*Art,  car,  caravan/ or  other  Tehiclc,  or  goods  in  the 
ponessioD  or  use  of  such  person,  and  may  take  the  same  as  well 
as  such  person  before  some  justice  of  the  peace;  who  may  order 
the  offender  to  be  searched,  and  his  tninks,  boxes,  bundles/ par-' 
eels,  or  packages  to  be  inspected,  and  may  order  any  money  which 
may  be  found  to  be  applied  towards  the  expence  of  apprehending 
and  maintaining  such  offender  during  the  time  for  which  he  shall  be 
committed ;  and  if  money  sufficient  be  no^  fonnd,  may  order  a  part 
or  the  whole  of  such  other  effects  then  found  to  be  sold,  andftke 
produce  applied  as  aforesaid ;  and  the  overplus,  after  deductiog 
the  charges  of  such  sale,  shall  be  returned  to  the  offender.    {  6. 

When  any  justice  shall  commit  any  incorrigibU  rogue  to  the 
house  of  correction  till  the  next  general  A>r  quarter  sessions,  or  when 
any  idle  and  dieorderly  person,  rogue  andvagabondt  or  ineorrigibie 
rogue,  shallgive  notice  of  his  intention  to  appeal,  such  justice 
shall  require  the  person  by  whom  such  offender  shall  be  appre- 
hended, and  the  persons  whose  evidence  shall  appear  material  to 
prove  the  offence,  to  become  bound  in  recognizances  to  appear  at 
the  said  sessions ;  and  the  justices  x>f  the  peace  may  order  th^ 
treasurer  of  the  county,  Sic»  to  pay  such  sums  of  money  as  to  the 
court  shall  seem  reasonable,  to  reimbunte  their  expences  and  loss 
of  time ;  and  if  any  such  person  shall  refuse  to  enter  into  such 
recognizance,  the  justice  or  justices  may  commit  them  lo  the 
eommon^  gaol.     §  9. 

When  any  incorrigible  rogue  shall  have  been  committed  until 
the  next  general  or  quarter  sessions,  the  justices  of  the  peace, 
there  assembled  may  examine  into  the  circumstances  of  the  case, 
and  order  that  such  offender  be  further  imprisoned  and  kept  to  hard 
labour  for  not  exceeding  one  year  from  the  time  of  such  order,  and, 
if  they  think  fit,  that  such  offender  (not  being  a  female)  be  punished 
by  whipping.     ^10. 

Any  constable  or  other  peace  officer  neglecting  his  duty,  oV  any 
person  disturbing  or  hindering  any  constable  or  other  peace  officer 
in  the  execution  of  this  act,  shall  forfeit  not  exceeding  6/.     §11. 

Any  justice  of  the  peace,  upon  information  on  oath,  that  any 
person  hereinbefore  described  to  be  an  idle  and  disorderly  person,  or 
a  rogue  and  vagabond,  or  an  incorrigjible  rogue,  is  suspected  to  be 
concealed  in  any  house  kept  for  the  reception,  lodging,  or  enter- 
tainment of  travellers,  may  authorize  any  constable  or  other  per- 
son to  enter  at  any  time  into  such  house,  and  apprehend  every  such 
offender  as  shall  be  found  therein.    §  13. 

Any  person  aggrieved  by  any  determination  of  any  justice  out  of 
sessions,  may  appeal  to  the  next  general  or  quarter  sessions,  giv- 
ing notice  thereof,  within  seven  days,  and  entering  into  a  recog- 
nizaiicc,  with  sufficient  surety,  to  appear  and  prosecute  such 
appeal.     §  14. 

Nothing  shall  prevent  any  visiting  justice  from  granting  a  cer- 
tificate enabling  any  person  discharged  from  prison  to  receive  alms 
or  relief  upon  his  route  to  his  place  of  settlement ;  provided  such 
certificate  be  made  under  the  airections  of  any  act  of  parliament 
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fer  the  regulation  of  gaok»  &c.:  andif  any  person  haniig.  audi 
certificate,  shall  act  contrary  to  the  directions  thereof^  or  shall 
loiter  upon  his  route,  or  deviate  therefrom,  he  diall  be  deemed  a 
r^ne  amd  imgaband.    §  15. 

Sfo  justice  of  peace,  mayor,  or  other  magistrate,  shdll  grant  to 
any  other  than  persons  entitled  thereto  under  the  43  Geo.  HI. 
intituled^  **  An  mctjufr  the  rtUef  of  soUiersi  MoUors^  m»d  wmrima^ 
and  ^  the  wivet  qftoUien,  cfc.*'  any  certificate  or  other  iutni*, 
ment  enabling  such  persons  to  ask  alms  or  relief  in  their  route 
to  any  place,  or  for  any  other  purpose  whatever;  and  persons 
asking  alms  or  relief  under  any  certificate  hereby  prohibited^ 
are  liable  to  be  declared  idle  ar.d  disorderly  persons,  in  like  man- 
ner as  if  they  had  possessed  no  such  certificate.    §  16. 

No  (^oceeding  before  anv  justice  of  the  peace  under  this  act 
shall  be  quashed  for  want  of  form.    §  17. 

Justices  of  the  peace  and  ail  other  officers  are  to  have  treUe 
^sts  in  any  proceedings  at  law  wherein  the  verdict  b  given  for 
them,  unless  the  court  shall  certify  that  there  was  reasonable 
cause  of  action.    §  18. 

And  every  action  must  -be  commenced  within  three  calendar 
months.    §  19. 

Every  person  convicted  under  this  act  shall  be  deemed  to  be 
actually  chargeable  to  the  parish,  township,  or  'place  in  whick 
such  person  shall  reside,  and  shall  be  liable  to  be  removed  to  tiie 
place  of  his  or  her  last  legal  settlement  by  the  order  of  two 
justices.    §  20. 

COMMON   NUISANCES. 

A  common  nuisance  may  be  defined  to  be  an  offence  against  the 
public,  either  by  doins  athing  whi^h  tends  to  the  annoyance  of  all 
the  king^s  subjects,  or  by  neglecting  to  do  any  thing  which  the  cooi|- 
mon  good  requires. 

All  disorderly  inns  or  ale-houses,  bawdy-houses,  gaming-houses^ 
stage-plays,  unlicensed  booths,  and  stages  for  rope-dancers,  monft- 
tebanks,  and  the  like,  are  public  nuisances,  and  may,  upon  indict- 
ment, be  suppressed  and  fined. 

By  the  10  &  11  W.  111.  c.  17.  all  pretended  lotteries  are  de- 
clared to  be  public  nuisances,  and  all  grants  or  licences  for  the . 
same  to  be  contrary  to  law. 

By  the  22  Geo.  III.  c.  47.  no  one  shall  keep  an  office  for  the 
sale  of  tickets  in  the  public  lottery,  without  a  licence  from  the 
stamp-office,  under  the  penalty  of  100/.  And  if  any  person  shall 
sell  the  chance  or  share  of  a  ticket  for  less  time  than  the  whole 
time  of  drawing,  or  shall  insure  for  or  against  the  drawing  of  any 
ticket,  or  shall  receive  any  money  to  return  money  or  goo^s  npon 
any  contingency  depending  upon  the  tickets  in  the  lottery,  he  shidi 
forfeit  50/. 

By  the  42  Geo.  III.  c.  119.  all  lotteries  called  lAtik  Goet  are 
declared  to  be  public  nuisances;  and  if  any  one  shall  keep  an 
office  or  place  to  exercise  or  expose  to  be  played  any  such  lottery^ 
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or  aaj  ^^^^  whtiiever  not  audiorixed  by  parliament,  or  shall 
knowingly  saffer  it  to  be  exercised  or  played  at  in  his  house,  he 
iHM  Ibneit  500f.  and  be  deemed  a  rogne  and  vagabond.  And  if 
lay  peraoB  shall  promise  to  pay  any  money  or  goods  on  any  oon- 
tingeiiey  rtlalive  to  such  lottery,  or  pablish  any  proposal  respect- 
ing it,  he  shall  forfeit  100/. 

If  any  editor  of  a  newspaper,  or  other  person,  advertibes  any 
fflegal  aoheme  of  gaining  m  the  lottery,  he  is  subject  to  a  penal^ 
of50l. 

The  making  and  selling  of  fire-works  and  squibs,  or  throwing 
tkem  about  in  any  sti^et,  is  declared  to  be  a  common  nuisance,  by 
the  9  &  10  W.  III.  c.  7. ;  and  the  punishment  is,  for  making  and 
selliB|^,  5/. ;  and  for  throwing  or  firing  them,  20f  • 

Una  public  nuisance  to  suffer  any  mischievous  dog  to  go 
loose  or  nnmuiztied ;  and  the  owner  thereof  may  be  indicted,  and 
an  action  for  damages  will  also  in  such  case  lie  against  him.  But 
inch  action  cannot  be  brought  unless  the  owner  had  notice  of  his 
having  bit  somebody  at  least  once  before. 

GAMING. 

A  wager t  or  k/,  is  a  contract  entered  mto,  without  colour  or 
fraud,  between  two  or  more  persons,  for  a  good  consideration,  and 
apon  mutual  promises,  to  pay  a  stipulated  sum  of  money,  or  to 
deliver  some  oUier  thing  to  each  other,  according  as  some  prefixed 
and  equally  certain  contingency  shall  happen  within  the  terms  upon 
which  the  contract  was  made. 

To  restrain  the  pernicious  effects  of  gambling,  the  33  Hen.  VIII. 
e.9.  §11.  and  the  33  Geo.  III.  c.24.  enact,  that  no  person,  of 
what  degree,  quality,  or  condition  soever,  shall,  by  himself  or 
agent,  for  his  gain,  lucre,  or  living,  keep  any  house  for  playing  at 
any  game  prohibited  by  any  statute,  or  any  new  unlawful  game 
afterwards  invented,  on  pain  of  40«.  a  day,  and  Q$,  Sd.  for  every 
p^non  frequenting  such  house.  And  the  same  statutes  prohibit 
to  aU  but  gentlemen  the  games  of  tenhis,  tables,  cards,  dice,  bowls, 
and  Other  unlawful  diversions  therein  specified,  unless  in  the  time 
of  Christmas,  under  fine  and  imprisonment. 

By  the  16  Car.  II.  c.  7,  if  any  person,  by  playing  or  betting  at 
any  game  or  pastime  whatsoever  (other  than  for  ready  money),  lose 
more  than  100/.  at  any  one  time  or  meeting,  upon  tick  or  credit, 
or  otherwise,  he  shall  not  be  compellable  to  pay  the  same ;  and 
the  winner  shall  forfeit  treble  the  value,  one  moiety  to  the  king,  and 
the  other  td  the  informer. 

Bj  the  9  Ann.  c.  14.  all  bonds  and  other  securities  given  for  mo- 
ney won  at  vplay,  or  money  lent  at  the  time  of  play  withal,  shall  be 
Qttnly  voidT;  and  all  mortgages  and  incumbrances  of  lands  made 
upon  the  same  consideration  shall  be  and  enure  to  Uie  use  of  the 
heir  of  the  mortgagor ;  and  if  any  person  at  any  one  time  or  sitting 
lose  10/.  at  play,  and  iihall  pay  the  same,  or  any  part  thereof,  he 
nay  reiBover  it  bade  from  the  wimier ;  if  the  loser  do  not  recover 
badL  the  money  so  lost  within  three  montbs»  any  other  peiaota  may 
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recover  the  same,  and  treble  the  amount  besides,  with  cdsts,  one 
hair  for  himself,  the  other  half  to  the  poor :  and  if  a  promissory 
note,  or  other  security,  has  been  given  for  money  so  k>st,  by  the 
18  Geo.  II.  c.  24.  §3.  such  winner  may,  by  bill  in  equity,  be 
forced  to  discover  the  fact  upon  oath ;  and  in  any  of  these  suits 
no  privilege  of  parliament  shall  be  allowed. 

The  9  Ann.  further  enacts,  that  if  any  person,  by  cheating  at 
play,  shall  win  any  money  or  valuable  thing,  or  shall  at  any  one 
time  or  sitting  win  more  than  10/.  be  may  be  indicted  thereupon, 
and  shall  forfeit  five  times  the  value  to  any  person  who  will  sue  for 
it ;  and  in  casie  of  cheating,  shall  be  deemed  infamous,  and  suffer 
such  corporal  punishment  as  in  case  of  wilful  perjury. 

By  several  statutes  of  the  reign  of  George  11.  viz.  12  Geo.  II. 
c.  28;  13  Geo.  II.  c.  19;  18  Geo.  II.  c.  39.  all  private  lotteries 
by.  tickets,  cards,  or  dice,  and  particularly  the  games  of  faro, 
basset,  ace  of  hearts,  hazard,  passage,  roUy-polly,  and  other  games 
with  dice,  except  back-gammon,  are  prohibited,  under  a  penalty 
of  200/.  for  him  who  shall  erect  such  lotteries,  and  50/.  a  time  for 
the  players. 

The  13  Geo.  II.  c.  19.  directs,  that  no  plates  or  matches  under 
50/.  value  shall  be  run,  upon  penalty  of  200/.  to  be  paid  by  Ihe 
owner  of  each  horse  running,  and  100/.  by  such  as  advertise  the 
plate.  At  Newmarket  and  Black  Hambleton,  however,  a  race  may 
DC  run  for  any  sum  or  stake  less  than  50/.  But  though  such  horse-^ 
races  are  lawful,  yet  it  has  been  determined  that  they  are  games 
within  the  statute  9  Ann.  c.  14.  and  that,  of  consequence,  wagers 
above  10/.  ^pon  a  lawful  horse-race  are  illegal.  A  foot-race,  and 
race  against  time,  have  also  been  held  to  be  games  within  the  sta- 
tute of  gaming.  So  a  wager  to  travel  a  certain  distauce  within  a 
certain  time,  with  a  post-chaise  and  a  pair  of  horses,  has  been  con- 
sidered of  the  same  nature.  A  wager  for  less  than  10/.  upon  an 
illegal  horse-race  is  also  void  and  illegal.  And  though  the  owners 
of  horses  may  run  them  for  a  stake  of  50/.  or  more,  at  a  proper 
place  for  a  horse-race,  yet  it  has  been  held,  if  they  run  them  upon 
the  highway,  the  wager  is  illegal.  By  the  18  Geo.  II.  c.  34.  the 
9  Ann.  is  further  enforced,  and  some  deficiency  supplied ;  the  for^ 
feitures  of  that  act  may  now  be  recovered  in  a  court  of  equity : 
and  moreover,  if  any  man  be  convicted,  upon  information  or  in- 
dictment, of  winning  or  losing  at  play  or  betting  at  one  time  10/. 
or  20/.  within  twenty-four  hours,  he  shall  be  fined  five  times  the 
sum,  for  the  benefit  of  the  poor  of  the  parish. 

By  the  9  Geo.  I.  c.  19.  if  any  person  shall,  by  colour  of  any 
grant  from  any  foreign  prince,  set  up  any  lottery,  or  undertaking  in 
the  nature  of'^  a  lottery,  &c.  he  shall  forfeit  200/.  By  10  Hen. 
c.  26.  ^109.  no  person  shall  keep  any  office  or  place  for  making 
insurances  on  marriages,  births,  christenings,  &c.  on  pain  of  500^ 
By  7  Geo.  II.  c.  8.  all  wagers  relating  to  the  present  or  future 
price  of  stocks  are  deemed  ill^al  and  void. 

Wagers  in  general,  by  the  common  law,  were  lawful  contracts ; 
and  all  wagers  may  still  be  recovered  in  a  court  of  justice,  which 
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are  Dot  made  upon  games,  or  which  are  not  such  as  are  likely  to 
disturb  the  public  peace,  or  to  encourage  immorality,  or  sucn  as 
will  probably  affect  the  interests,  characters,  and  feelings  of  per- 
loas  not  parties  to  the  wager,  or  such  as  are  contrary  to  sound 
poli^,  or  the  general  interests  of  the  community. 

THE  OAMB   LAWS. 

The  qualificaiions  for  killing  game,  as  they  are  usually  called, 
or,  more  properly,  the  exemptions  from  the  penalties  inflicted  by 
the  statute  law,  arise  either  rrom  an  estate  or  certificate. 

The  estate  required  to  exempt  the  possessors  from  the  penalties 
of  the  game  laws  is  specified  by  the  statutes  13  Ric.  II.  <;.  13 ; 
1  Jac.  1.  c.  27 ;  7  Jac.  I.  c.  11 ;  and  22  &  23  Car.  II.  c.  25. 

By  the  13  Ric.  II.  c.  13.  it  is  enacted,  that  no  layman  who 
has  not  lands  or  tenements  of  the  value  of  40f .  a  year,  or  clergy- 
man not  being  advanced  to  10/.  a  year,  shall  have  any  greyhound, 
hound,  or  other  dog,  to  hunt ;  nor  shall  use  any  lerrets,  bags, 
nets,  hare-pipes,  cords,  or  other  engines,  for  taking  or  destroying 
hares  or  coneys,  or  other  gentlemen's  game;  on  pain  of  one  year's 
imprisonment,  to  be  inflicted  by  the  justices  at  their  quarter 
sessions. 

By  the  1  Jac.  I.  c.  27.  (repealed  by  the  48  Geo.  III.  c.  93.  so 
far  as  concerns  hares),  it  is  provided  that  every  person,  unless 
seised  in  his  own  estate  or  his  wife's  right  of  an  estate  of  inherit- 
ance of  10/.  a  year,  or  of  a  life  estate  of  1 0/.  a  year,  or  goods 
to  the  value  of  200/.  or  unless  he  be  the  son  of  a  lord  or  knight, 
Or  the  son  and  heir  apparent  of  an  esquire,  who  shall  keep  any 
greyhound  for  coursing  of  deer  or  hare,  or  any  setting  dog,  or 
net  to  take  pheasants  or  partridges,  shall  forfeit  20f .  to  the  poor, 
or  be  committed  to  gaol  for  three  months,  or,  after  one  month's 
imprisonment,  be  bound  with  two  sureties  in  20/.  each  not  to 
ofl^d  again. . 

By  the  7  Jac.I.  c.  11.  every  person  having  free  warren,  and 
every  lord  of  a  manor,  and  also  every  freeholder  seised  in  his 
own  or  his  wife*s  right  of  lands  or  hereditaments  of  the  clear  value 
of  40/.  by  themselves,  or  by  their  household  servants  duly  autho- 
rised, may  take  pheasants  or  partridges  in  the  day-time  between 
'  Michaehniu  and  Christmas,  on  their  own  or  master's  free  warren, 
manor,  or  freehold. 

By  the  22  ^  23  Car.  II.  c.  5.  it  is  enacted,  that  no  person,  not 
having  lands  or  tenements  or  some  other  estate  of  inheritance 
of  hifl  own  or  his  wife  s  right  of  the  clear  yearly  value  of  100/.  or 
for  a  term  of  life,  or  having  lease  or  leases  of  ninety-nine  years,  or 
for  any  longer  term,  of  the  clear  yearly  value  of  IdO/.  (other  than 
tte  son  and  heir  apparent  of  an  esquire,  or  other  person  of  higher 
d^ree,  and  the  owners  and  keepers  of  forests,  parks,  chaces,  or 
warrens  being  stocked  with  deer  or  coneys  for  their  necessary  use, 
in  respect  to  the  s«d  forests,  parks,  chaces,  or  warren)  shall  have 
or  keep,  for  themselves  or  any  other  person,  guns,  bows,  greyhounds^ 
setting  dogs,  ferrets,  coney  dogs,  lurchers,  bags,  nets,  low-belb, 
hare-pipes,  gins,  snares,  or  other  engines  for  the  taking  or  killing 
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of  eone^Sy  kures,  jAeaMmls,  pAvtridges,  or  other  game,  but  iludl 
be  prohibited  to  hiave  or  use  the  same* 

In  the  construction  of  the  first  clause  of  this  statute,  on. 
<<  hafiog  lands  or  tenements*  or  other  estate  of  inheritance,  of 
the  clear  yearly  value  of  100/."  it  has  been  held,  it  b  not  necessarj 
that  it  should  be  a  freehold  or  a  legal  estate ;  for  copyhold  or  an 
equitable  estate  of  inheritance  of  the  clear  yearly  value  of  lOOl. 
is  a  qualification.  But  it  is  not  sufficient  if  Uie  value  of  the  estate 
has  been  reduced  below  that  sum  by  the  interest  of  a  mortgage  ov 
other  incumbrance  created  by  the  owner,  or  by  those  under  whom 
he  claims. 

In  the  second  clause  of  the  statute,  ^'  or  for  a  term  of  life» 
or  lease  or  leases  for  ninety-nine  years,  or  for  aoy  longer  tetm, 
of  the  clear  yearlv  value  of  150/.  on  the  words,  *'  or  for  a 
term  of  Ufe,'*  a  doubt  havinr  arisen,  whether  they  should  be 
referred  to  the  100/.  or  to  &e  160/."  per  annum,  the  Court 
of  King*s  Bench  were  of  opinion,  that  from^the  statute  1  Jac  I. 
p.  27.  it  was  evident,  that  the  intention  of  the  legislature  was  to 
make  the  yearly  value  of  an  estate  for  life  greater  than  that  of 
an  inberitance ;  and  thereupon  decided,  that  a  tenant  for  life 
must  have  160/.  per  annum  to  exempt  him  from  the  penalties  of 
the  game  laws. 

An  ecclesiastical  living,  which  a  man  holds  in  right  of  his  churchy 
is  a  life  estate  within  this  act,  although  it  may  happen  to  be  deter<« 
mined  sooner,  as  by  resignation,  deprivation,  or  by  accepting  ano- 
ther living  incompatible. 

As  to  the  third  clause,  "  other  than  the  son  or  heir  apparent 
of  an  esquire,  or  other  person  of  a  higher  de|ree,"  it  has  been 
decided,  that  though  the  eldest  son  of  an  esquire,  or  of  anv  per- 
son of  higher  degree,  is  qualified  without  an  estate,  whilst  his 
fother  is  Uving,  yet  the  fsither  himself  is  not  qualified  without 
having  the  estate  required  by  the  statute. 

It  is  unsettled  what  constitutes  a  real  esquire ;  for  it  is  not  an 
estate,  however  large,  that  confers  this  rank  upon  its  owner.  Ac- 
cording to  Camden  and  Blount,  esquires  are,  1.  The  eldest  sons 
of  baronets,  knights  of  the  bath,  and  kniffhts  bachelor,  and  their 
heirs  male  in  perpetual  succession.  2.  The  youi^er  sons  of  peers, 
^md  their  heirs  male  in  like  perpetual  succession.  8.  Esquires « 
created  by  the  king's  letter  patent,  or  other  investiture,  and  thefar 
eldest  sons.  4.  Esquires  by  virtue  of  their  office,  as  justices  of 
the  peace,  and  others  who  bear  any  office  under  the  crowo.  To 
'  these  may  be  added,  the  esquires  of  knights  of  the  bath,  each  of 
whom  constitutes  three  at  his  installation ;  and  all  foreign,  nay^ 
Iriidi  peers.  Persons  of  higher  degree  than  e;Muiires  are  coloneki, 
seijeants  at  law,  doctors  in  t)ie  three  learned  professions,  and 
barristers  at  law. 

But  it  has  been  determined  that  a  diploma  horn  a  Scotch  uni-^ 
versity,  appointing  a  person  doctor  of  physic,  will  not  eive  him  a 
qualification  within  this  statute.  A  doctor  of  physic  of  the  £ng« 
lish  universities  is  not  qualified  as  such.  It  has  also  been  detcv* 
HMued,  that  the  words  **  other  persons  of  higher  degree"  do  not 
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relate  to  tbe  esquire  liimself,  but  mean  the  son  of  an  eAquire»  or 
tbe  son  of  any  person  of  higher  degree. 

By  the  5  Aon.  c.  14.  >%hich  is  the  act  most  frequently  resorted 
to,  it  is  enacted,  that  if  any  person  not  qualified  shall  keep  or  use 
any  dogs  or  esgines  to  kill  or  destroy  game,  and  shall  thereof  be 
coaYicted,  on  the  oath  of  one  credible  witness,  before  one  justice, 
he  shall  forfeit  5i.  (half  to  the  informer,  and  half  to  the  t^oor),  to 
be  levied  by  distress ;  or,  for  want  thereof,  the  offender  to  be  sent 
to  the  house  of  correction  for  three  months  for  the  first  offence, 
and  for  every  other  offence  four  months.  And  any  justice  of  the 
peace,  or  lord  or  lady  of  manors,  may  take  away  any  hare  or  other 
game,  and  likewise  ail  dogs,  guns,  nets.  Sec.  from  any  unqualified 
person  to  their  own  use. 

And  by  the  22  Se  23  Car.lL  c.25.  §  2.  it  is  enacted,  thai 
gamekeepers,  or  any  other  persona,  by  warrant  of  a  justice  of  the 
peace,  may,  in  the  day-time,  search  the  houses  or  other  placea^ 
any  socii  persons  as  are  prohibited  by  this  act.to  k^ep  or  use  any 
dog9,  net^ii  or  other  engines  aforesaid,  and  seise  and  keep  the 
same  for  the  use  of  the  lord  of  the  manor,  or  otherwise  destroy 
and  cut  them  m  pieces. 

The  courts  haVe.  determined  that — 1.  A  qualified  person  may 
take  out  with  him  persons  who  are  not  qualified,  to  beat  the 
bashes,  and  see  a  hare  .killed.  2.  The  sti^tnte  bemg  in  the  dm* 
junctive,  "  keep  or  use,*'  the  bare  keeping  one  dog  is  an  offence^ 
3.  So  the  bare  keeping  a  gnn  is  within  Uie  act,  provided  it  be 
used  for  killing  game.  4.  As  to  the  using,  it  has  been  determined^ 
that  walking  about  with  an  intent  to  kill  game  is  an  uaing  of  the 
instnunent  or  dog  within  the  statute.  5.  The  using  of  a  hound  to 
destroy  game  is  not  within  the  act,  lor  that  species  of  dog  is,  not 
mentioned  in  it.  6.  An  offender  n  liable  tmly  to  one  penalty, 
ahhoogh  he  kill  ever  so  many  hares.  Sec*,  on  tlie  san^  day.  7.  And 
where  several  unqualified  persons  offend  by  going  out  and  killing 
a  hare,  it  has  been  determined  that  only  one  penalty  can  be  re-t 
covered. . 

By  the  25  Geo.  III.  c.  50.  and  31  Geo.  III.  e«2.1.  every  person 
who  sliall  go  in  puisuit  of  hares,  pheasants,  partridges,  heath-fowl, 
or  grouse,  or  any  other  game  whatsoever,  without  having  first 
delivered  in  his  name  and  place  of  abode  to  the  clerk  of  the,peace 
of  the  county  or  district  within  which  such  person  resides,  and 
taken  out  a  certificate,  shall  forfeit  20/.  And  here  it. is  necessary 
to  remark,  that  the  certificate  will  not  authorise  any  qualified 
pertotti^  to  kill  game  oot  of  yason. 

This  act  has  been  modifiea  by  the  40  Geo.  III.  c.  55 ;  and  other 
hnds,  viz.  woodcocks,  snipes,  quails,  landrails,  or  any  coneys, 
ia  any  parrt  of.  Great  Britain,  are  designated  as  game ;  and  the 
doties  {viz.  for  a  qualified  person  £3.  13«.  6i/.  §  12.  and  for  m 
game- keeper  I/.  6t.)  are  directed  to  be  paid  to  the  collectors 
of  the  duties  for  the  parish,  ward,  or  place,  where  the  person  so 
qualified  ahall  reside,  on  pain  of  fbrfeiUng  20/.  over  and  above  the 
daty ;  and  the  collector  shall,  on  payment  of  the  duty,  give  a 
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receipt  for  the  tamei  for  which  receipt  he  shall  be  entitled  to 
demand  It.  over  the  duty  as  a  compensation. 

And  by  the  10th  section  of  this  act,  if  any  person  shall  be  fomd 
using  any  dog^  gun,  ^c.  for  any  of  the  purposes  mentioned  in  thb 
act,  whereof  such  person  shall  be  chargeable,  by  any  assessor  or 
collector  of  the  parish,  where  any  such  person  shall  then  be,  it 
•hall  be  lawful  for  the  assessor,  collector,  commissioner,  or  game* 
keeper,  inspector  or  surveyor,  or  other  person  assessed  as  afore- 
said, or  the  owner,  landlord,  lessee,  or  occupier  of  the  land,  to 
demand  and  require  from  the  person  so  using  such  dog,  gun;  &c. 
the  production  of  a  certificate ;  which  certificate  every  such  per- 
son is  hereby  required  to  produce  to  the  person  so  demanding  the 
same,  and  permit  him  to  read  the  same,  and  (if  he  shall  think  fit) 
to  take  a  copy  thereof;  or  in  case  no  certificate  shall  be  produced 
to  the  person  demanding  the  same,  then  it  shaU  be  lawful  for  the 
person  having  made  such  demand  to  rec^uire  the  person  so  using 
such  dog,  gun.  Sec,  to  declare  to  him  his  christian  and  surname, 
and  place  of  residence,  and  the  parish  or  place  (if  any)  in  which 
he  shall  have  been  assessed  to  the  duties  W  this  act ;  and  if  any 
such  person  shall,  after  such  demand,  wilfully  refuse  to  produce 
and  shew  a  certificate,  or,  in  default  thereof,  shall  produce  any 
false  or  fictitious  certificate,  or  give  any  false  or  fictitious  name, 
place  of  residence,  or  place  of  assessment,  every  such  person  shall 
forfeit  the  sum  of  20/. 

The  persons  prohibited  from  killing  game  are  persons  of  mean 
estate,  mferior  tradesmen,  and  officers  and  soldiers. 

By  the4&  6W.  &M.  c.23.  §  10.  it  is  enacted,  if  any  inferior 
tradesnuin,  apprentice,  or  other  dissolute  person,  shall  hunt,  hawk» 
fish,  or  fowl,  (unless  in  company  with  the  master  of  such  apprentice 
duly  qualified),  such  person  may  be  sued  for  their  wilful  trespass 
of  coursing  on  any  person's  ground^  and  if  found  guilty  shall  pay 
the  full  costs,  although  they  have  done  no  injury  to  the  soil  by  so 
trespassing. 

Who  are,  or  who  are  not,  inferior  tradesmen  under  thb  statutOt 
is  a  question  for  the  jury. 

And  by  the  4  &  6  W.  dc  M.  c.23.  §  3.  every  constable,  head' 
borough,  or  tithmg-man,  being  authorized .  bv  one  justice  of  the 
peace,  is  empower^  to  enter  and  search  the  houses  of  suspected 
persons  not  qualified ;  and  in  case  any  hare,  partridge,  pheasant, 
pigeon,  fish,  fowl,  or  other  game  except  rabbits),  shall  be  found, 
the  offenders  shall  be  carried  before  a  justice  of  the  peace ;  and  if 
they  do  not  give  a  good  account  how  they  came  by  such  game,  or 
shall  not,  in  convenient  time,  to  be  named  by  the  justice,  produce 
the  party  of  whom  they  bought  the  same,  or  procure  some  cre- 
ditable person  to  depose  upon  oath  the  sale  thereof,  they  shall  be 
convicted  by  the  said  justice  of  such  offence,  and  shall  forfeit  for 
every  hare,  partridge,  fish,  or  other  game,  any  sum  not  under  te. 
nor  more  than  20f .  (one  moiety  to  be  paid  to  the  informer,  and  the 
other  to  the  poor  of  the  parisn  where  the  offence  is  conunitted)  to 
be  levied  by  distress  under  warrant  of  the  justice;  and,  for  want 
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of  distress,  the  offender  shall  be  committed  to  the  housje  of  cor- 
rection,  for  any  time  not  exceeding  one  month,  nor  less  than  ten 
days,  there  to  be  whipt  and  kept  to  hard  labour* 

Having  considered  the  game  laws  as  they  relate  to  the  qualifica- 
tions, we  shall  endeavour  to  shew  m  what  manner  the  legislature 
lias  interposed  for  the  pre$ervaium  and  protection  of  game. 

Deer. — For  the  general  preservation  of  the  deer,  it  i9  enacted  by 
the  28  Geo.  II.  c.  10.  that  if  any  person  shall  unlawfully  set  fire 
to,  bum,  or  destroy,  or  assist  in  so  doing,  any  furze,  goss,  or  fen, 
in  forests  or  chases  kept  for  the  preservation  of  deer,  he  shall  forfeit 
a  som  not  exceeding  5/.  nor  less  than  40f .  or,  on  default  of  pay^ 
ment,  be  committed  to  the  county  gaol  for  a  time  not  greater  thaa 
three  months,  nor  less  than  one. 

And  by  the  9  Geo*  1.  c*  22.  commonlv  called  the  Black  Act,  if 
any  person  being  armed  and  disguised  snail  appear  in  any  forest, 
ehace,  park,  paddock,  or  inclos^  grounds  where  deer  are  or  have 
been  usually  kept,  or  shall  unlawfiiUy  hunt,  kill,  or  steal,  any  red 
or  fallow  deer ;  or  if  any  persons,  whether  armed  or  disguised,  or 
not,  diall  unlavrfully  and  wilfully  hunt,  wound,  kill,  d^troy,  or 
steal,  any  red  or  fallow  deer,  fed  or  kept  in  any  places  in  any  of 
the  king's  forests  or  chaces  which  are  inclosed  with  rails  or  pales, 
or  in  any  park,  paddock,  or  ground  inclosed  where  deer  have  been 
usually  kept ;  or  shall  forcibly  rescue  any  offender,  or  procure 
another  to  join  in  any  of  the  said  offences ;  he  sh^l  be  guilty  of , 
felony  vrithout  benefit  of  clergy.  But  the  severity  of  this  act  is 
now  softened  by  the  4  Geo.  IV.  c.  54.  and  the  offender  is  liable  to 
be  transported  for  seven  years,  or  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  hard  labour,  for  any  term  not  exceeding 
three  years. 

And  by  the  16  Geo.IlL  c.30.  and  42  Geo.  HI.  c.l07.  to 
course,  hunt,  or  take  in  any  snare,  or  to  kill,  wound,  or  dostrov, 
or  to  attempt  so  to  do,  or  to  carry  away,  any  red  or  fallow  deer  m 
any  forest,  chace,  purlieu,  or  ancient  walk,  whether  inclosed  or 
not,  or  knowingly  to  assist  in  such  offence,  without  the  consent  of 
the  owner  of  such  deer,  or  without  being  duly  authorized,  subjects 
the  offender  to  transportation  for  seven  years.  To  wilfiiUy  pull 
down  or  destroy,  or  cause  to  be  pulled  down  or  destroyed,  the 
paling  or  wall  of  any  forest  or  ground  where  any  red  or  fallow  deer 
are  kept,  or  to  be  discovered  with  the  unlawful  possession  of  any 
red  or  failow  deer,  renders  the  offender  liable  to  several  pecuniary 
penalties. 

And,  as  a  further  preventative  against  the  destruction  of  deer, 
the  ranger  or  keeper  of  other  places  where  deer  are  kept  is  em- 
powered to  take  from  persons  trespassing  thereupon  all  guns,  fire- 
arms,  slips,  nooses,  toib,  snares,  engines,  and  dogs,  in  like  manner 
as  gamekeepers  are  empowered  by  22  &  23  Car.  III.  c.  25.  $  2.  to 
take  dogs,  nets,  and  other  engines,  from  persons  not  duly  qualified 
to  carry  or  use  the  same,  and  also  to  detain  and  carry  before  a 
justice  the  person  having  the  same ;  and  if  any  person  shall  hurt 
or  wound  the  ranger  or  keeper,  or  his  assistanti*,  m  the  exercise  of 
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such  authority)  or  attempt  to  rescue  any  offender  in  his  custody,  he 
shall  be  ^ilty  of  felony,  and  transported  for  seven  years. 

Hares.^By  14  &  15  Hen.  VIII.  c.lO.  it  is  enacted^  that  no 
person  of  whatsoever  estate,  degree,  or  condition  he  be,  shall  trace, 
destroy,  or  kill  any  hare  in  the  snow,  upon  pain  of  forfeiting,  for 
every  hiure  so  killed,  the  sum  of  Of.  8rf. 

By  1  Jac.  I.  c.  27.  every  person  who  shall  trace  or  course  any 
hares  in  the  snow,  or  destroy  them  with  snares,  shall  be  committed 
t6  gaol  for  three  months,  unless  he  pay  to  the  chnrchwardent»  for 
^e  use  of  the  poor,  the  sum  of  20f .  for  every  hare  he  shall  so  take 
or  destrov ;  or,  after  one  month  from  his  commitment,  become 
bound  with  two  sureties  in  2p/.  a-piece,  not  to  offend  in  like 
mi^nner. 

And  by  }t2  &  23  Car.  II.  c.25.  §  6.  if  any  person  shall  be 
£»und  setting  or  using  any  snares  and  shall  be  thereof  convicted 
within  a  month  aft^r  the  offence  committed,  he  shall  pay  damages 
to  the  party  injured,  at  the  discretion  of  the  magistrate  before 
whom  he  has  been  convicted,  and  shall  further  pay  down  immedi- 
ately a  sum  not  exceeding  10#.  to  the  use  of  the  poor  of  such  parish 
as  the  justice  shall  appoint,  or  else  shall  be  committed  to  the 
house  of  correction  for  a  time  not  exceeding  one  month. 

Coneys^  or  JR<r6W««.— By3  Jac.I.  c.  13.  it  is  enacted,  that  if  any 
person  shall,  in  the  night-time,  enter  into  any  grounds  inclosed 
with  a  wall,  pale,  or  hdlge,  and  used  for  the  keeping  of  coneys, 
and  unlawfully,  hunt,  drive  out,  take,  or  kill  any  coneys,  against  the 
will  of  the  owners,  he  shall  be  imprisoned  three  months,  and  pay 
<5o  the  party  grieved  treble  damages  and  costs ;  and  shall  find 
sureties  for  his  good  demeanor  for  seven  years,  or  remain  in  prison 
till  he  does. 

By  22  &,  23  Car.  II.  c.  25.  §  4*  if  any  person  shall  at  any  time 
enter  wrongfully  into  any  warren  or  ground  unlawfully  used  for 
breeding  or  kc^eping  of  coneys,  whether  it  be  inclosed  or  not,  and 
there  take,  chase,  or  kill  any  coneys,  against  the  will  of  the  owner 
or  occupier,  not  having  lawAil  title  so  to  do,  and  shall  be  thereof 
convicted  within  one  month  afler  such  offence,  he  shall  yield  to 
the  party  grieved  treble  damages,  be  imprisoned  three  months,  and 
so  longaf&rwards  till  he  find  sureties  for  his  good  behaviour. 

And  by  5  Geo.  HI,  c.  14*  §  6.  if  any  person  shall  enter  in  the 
ilight-time  into  any  such  warren  or  grounds,  and  take  or  kill  anv 
coney,  against  the  will  of  the  owner  of  the  said  grounds,  or  shall 
be  aiding  or  assisting  therein,  he  shall  be  transported  for  seven 
years,  or  suffer  such  other  less  punishment,  by  whipping,  fine,  or 
imprisonment,  as  the  court  shall  award. 

'  By  9  Geo.  I.  c.  22.  if  any  person  being  armed  and  disguised 
shall  appear  in  any  warren  or  place  where  coneys  are  usually  kept, 
or  shall  rob  such  warren ;  or  shall,  though  not  armed  and  dis- 
guised, rescue  any  person  in  custody  for  such  offence,  or  procure 
any  person  to  join  him  therein ;  he  "shall  be  guilty  of  felony  with- 
out benefit  of  clergy.  But  the  severity  of  this  act,  is,  by  the 
enlightened  humanity  of  our  modern  legislators,  much  mitigated. 
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aad  the  offender  (as  in  many  olber  initanceft)  is  made  liable  to  be 
transported  for  seven  years,  or  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  bard  latx>ur  for  anytime  not  exceeding 
three  years. 

By  22  &  23  Car.  II.  c.25;  §  6«  no  perwrn  shall  take  or  kill,  in 
the  night-time,  any  coneys  upon  the  borders  of  warrens  or  other 
grounds  lawfully  used  for  the  breeding  or  keeping  of  coneys,  ex- 
cept such  person  be  owner  of  the  soil,  or  lawful  possessor  of  the 
ground  whereupon  such  coneys  shall  be  kilk^d,  or  be  by  him  em- 
ployed, on  pain  of  damages  to  the  party  grieved,  and  lOt.  to  the 
poor;  or,  in  default  thereof,  be  committ^  to  the  house  of  cor- 
rection for  a  term  not  exceeding  one  month. 

The  statute  says,  **  upon  the  borders  of  warrens ;"  therefore  if 
rabbits  come  upon  a  man's  ground  from  a  warren  elsewhere^  and 
damage  his  corn  or  herbage,  he  may  lawfully  kill  them.  But  he 
is  not  justified  in  killing  them  for  feeding  upon  a  common  to  which 
he  may  be  entitled  to  commonage. 

By  the  6th  section  of  the  same  statute,  if  any  person  shall  be 
found  setting  or  using  any  snares  for  the  taking  oi  coneys,  he  shall 
be  liable  to  the  same  penalties  as  above  mentioned. 

And  by  8  Jac.I.  c.  18. -§1.  if  any  person  not  having  lands  or 
hereditaments  of  401.  a  year,  or  not  worth  in  goods  200/.  shall 
use  any  gun  or  cross-bow  to  kill  coneys,  or«hall  keep  any  enfl^ncis, 
bags,  nets,  ferrets,  or  coney  dogs^  (except  he  have  grounds  in- 
closed for  keeping  of  coneys,  the  increase  of  whidi  shall  amount 
to  40f .  a  year  to  be  let,  and  execipt  walrreaers  in  their  warrens), 
in  such  case  any  person  having  hereditaments  in  fee,  ia  tail,  or 
for  life,  of  the  yearly  value  of  100/.  in  his  own  right,  or  right  of 
his  wife,  may  lawfully  seize  the  same  to  his  own  use. 

Sumna. — By  22  Eaw.  IV.  c.  60.  no  person,  other  than  the  king's 
son,  unless  he  have  a  freehold  of  five  marks  a  year,  shall  have  any 
marks  or  game  of  svrans,  on  pain  of  fbrfeitinff  the  swans. 

It  is  felony  to  take  any  swans  that  are  lawfully  marked,  although 
they  be  at  large;  and  so  it  is  as  to  swanis  unmarked,  if  they  be 
domesticated  and  tamed,  that  is,  kept  in  a  mote  or  pond  near  to 
the  dwelling-house,  or  so  long  as  they  keep  within  a  man's  manor, 
or  within  his  private  rivet's,  or  even  if  they  happen  to  escape,  and 
are  pursued  and  brought  back  again ;  but  if  swans  unmarked  are 
at  their  natural  liberty,  then  the  property  of  them  is  lost,  and 
felony  cannot  be  committed  by  taking  them.  Aad  yet  such  wild 
and  unmarked  swanS  may  be  seized  by  the  king's  officers  to  his 
use,  by  his  prerogative.  Th^  king  also  may  grant' them,  and  by 
consequence  another  may  present^  to  have  them,  within  a  certain 
precinct  or  place.     ' 

By  1  Jac.  1.  c.  27.  §  2.  every  person  who  shall  take  the  eggs 
of  any  swans  out  of  the  nest,  or  willingly  spoil  them  in  the  nest, 
Bhall  be  committed  to  gaol  f6r  three  mohths,  unless  he  pay  to  the 
churchwarden,  to  the  use  of  the  poor,  twWity  shillings  for  every 
*^E^*  or,  after  one  month  after  his  commitment,  become  bound  by 


Digiti 


zed  by  Google 


198  OfftnctM  again$i  the  Game  Laws,  [book  1 1 . 

recognizaace,  with  two  sureties  in  20/.  each,  not  to  offend  in  liKe 
manner  again. 

And  by  1 1  Hen.  Vll.  c.  17.  no  person  shall  take,  or  cause  to  be 
taken,  on  his  own  ground,  or  any  other  man's,  the  eggs  of  any 
swan,  on  pain  of  imprisonment  for  a  year  and  a  day,  and  fine  at 
the  king's  will. 

Partridges  and  Pheasants. — By  11  Hen.  VH.  c.  17.  no  person, 
of  whatsoever  condition,  shall  take,  or  cause  to  be  taken,  any 
pheasants  or  partridges  by  nets,  snares,  or  other  engines,  out  of 
nis  own  warren,  upon  the  freehold  of  any  other  person,  without 
the  special  licence  of  the  owner  of  the  same,  on  pain  of  10^ 

By  1  Jac.  I.  C.27.  §  2.  evei^  person  who  shall  shoot  at,  kill,  or 
destroy  any  pheasant  or  partridge  with  any  gun  or  bow,  or  shall 
take,  kill,  or  destroy  them  with  settin|;  dogs  or  nets,  or  with  any 
manner  of  nets,  snares,  engines,  or  mstruments  whatsoever,  or 
shall  take  their  eggs  out  of  Uieir  nest,  shall  be  im|>risoned  three 
months,  or  pay  20s.  for  every  partridge,  pheasant,  or  egg,  to  the 
use  of  the  poor;  or,  after  one  month's  imprisonment,  be  bound, 
with  two  sureties;  in  20/.  each,  not  to  offend  again. 

By  7  Jac.  1.  c.  11.  §  8.  every  person,  who  shall  take,  kill,  or 
destroy  any  pheasant  or  partridge  with  setting  dogs  and  nets,  or 
with  any  nets,  snares,  or  engines,  shall  forfeit  the  like  sum,  and 
enter  into  the  like  sureties. 

Pigeons. — By  1  Jac.  1.  c.  27*  §  2.  every  person  who  shall  shoot 
at,  kUl,  or  destroy  anv  house-dove,  or  pigeon,  with  any  gun  or 
bow,  or  shall  take,  kill,  or  destroy  the  same  with  setting  dogs,  or 
nets,  or  with  any  manner  of  nets,  snares,  or  engines,  shall  be  com* 
mitted  to  gaol  for  three  months,  unless  he  pay  20f .  for  every 
pigeon  to  the  use  of  the  poor. 

By  2  Geo.  III.  c.  29.  if  any  person  shall  shoot  at,  with  intent 
to  kill,  or  by  any  means  kill,  or  take  with  a  williil  intent  to 
destroy,  any  house-dove  or  pigeon,  he  shall  forfeit  20s.  and  if  not 
immediately  paid,  be  committed  to  the  common  gaol  or  house  of 
correction,  and  kept  to  hard  labour  for  a  term  not  exceeding  three 
calendar  months,  nor  less  than  one. 

But,  notwithstanding  the  provisions  of  the  above  acts,  the  owner 
of  the  land  may  kill  such  pigeons  as  he  shall  find  thereon  destroy- 
ing his  corn. 

iVild  Ducks,  mid  Geese,  Sfc. —By  1  Jac.l.  c.27.  §2.  every 
person  who  shall  shoot  at,  kill,  or  destroy,  with  any  gun  or  bow, 
any  luallard,  duck,  teal,  or  widgeon,  and  the  oft'ence  be  proved  by 
the  confession  of  the  party,  or  by  the  testimony  of  two  witnesses 
upon  oath,  before  two  justices  of  the  place  where  the  offence  shall 
be  committed,  the  party  apprehended  shall  be  imprisoned  three 
months,  unless  he  pay  to  the  churchwarden  of  the  parish  where 
the  offence  was  committed,  or  where  he  was  apprehended,  twenty 
shillings  for  each  fowl,  to  the  use  of  the  poor ;  or,  within  a  month 
afler  commitment,  become  bound,  with  two  sureties  in  20/.  each, 
not  to  offend  again. 

Heath-Fowl,  Grouse,   and  Bustards.— B\  1  Jac.l.  c.27.  §2. 
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if  any  person  shall  shoot  at,  kill,  or  destroy,  with  any  gun  or 
bow,  any  grouse,  heath-cock,  or  moor-ffame,  he  shall  be  subject 
to  the  same  penalties  as  are  provided  for  the  protection  of  wild 
ducks,  wild  geese,  ^c. 

Herons. — By  1  Jac.  I.  c.  27*  §2.  to  shoot  at,  kill,  or  destroy 
any  heron,  with  gun  or  bow,  incurs  a  penalty  of  205.  for  each 
boon. 

By  19  Hen.  VII.  c.  11.  no  person  without  his  own  ground  shall 
take  or  cause  to  be  taken,  by  means  of  any  craft  or  engine,  any 
beron,  unless  it  be  with  hawking,  or  with  long  bows,  on  pain  of 
9t.  M. ;  neither  shall  any  person  without  his  own  ground  take  any 
jottog  herons  out  of  the  nest,  on  pain  of  lOi.  for  every  young 
beron. 

Other  Fowl.— By  25  Hen.  VIII.  c.  II.  it  is  enacted,  that  no 
manner  of  person  shall,  from  the  1st  day  of  March  to  the  last  day 
of  June  in  every  year,  by  day  or  night  take  or  destroy  any  eggs  of 
any  kind  of  vrild  fowl  from  or  in  any  nest  or  place  where  they  shall 
chanee  to  be  laid,  on  pain  of  imprisonment  for  a  year,  and  for- 
feiture of  20d.  for  every  egg  of  a  crane  or  bustard ;  Qd.  for  every 
egg  of  a  bittern,  heron,  or  shovelard  ;  and  Id.  for  every  egg  of  a 
mallard,  teal,  or  other  wild  fowl,  except,  crows,  ravens,  foscards, 
and  other  fowl  not  used  to  be  eaten. 

And,  by  1  Jac.  I.  c.  27.  §  2.  any  person  who  shall  take  the 
eggs  of  any  pheasant  or  partridge  out  of  the  nest,  or  willingly 
break,  spoil,  or  destroy  the  same  in  the  nest,  shall,  on  conviction 
before  two  justices,  be  imprisoned  for  three  months,  unless  he  pay 
to  the  use  of  the  poor  20#.  for  every  egg;  or,  within  one  month 
after  his  commitment,  become  bound,  with  two  sureties  in  20/. 
each,  not  to  commit  the  like  offence  again. 

By  the  9  Ann.  c.25.  §4.  and  10  Geo.  III.  c.32.  it  is  enacted, 
that  if  any  person  whatsoever  shall,  by  bags,  tunneb,  or  other 
n^s,  drive  and  take  any  duck,  teal,  widgeon,  or  any  other  water 
ibwl,  in  any  place  of  resort  for  vnld  fowl,  in  the  moulting  season, 
between  the  first  of  June  and  the  first  of  October  yearly,  he  shall, 
OB  conviction,  forfeit  58,  for  every  fowl ;  and  the  bags,  nets,  or 
tunnels,  used  in  driving  or  taking  such  fowl,  shall  be  destroyed. 

By  2  Geo.lL  c.  19.  §1.  and  19  Geo.  III.  c.34.  no  person 
shall,  opon  any  pretence  whatever,  take,  kill,  destroy,  carry,  sell, 
buy,  or  have  in  his  possession  or  use,  any  partridge  or  pheasant, 
between  the  1st  of  Febniary  and  the  1st  of  September  yearly, 
on  pain  of  forfeiting  5/.  for  eVery  such  fowl,  with  full  costs  of 
siiita.  But  this  is  not  to  extend  to  any  pheasant  taken  in  the 
proper  season  allowed  by  these  acts,  and  kept  in  a  mew  or 
breediag-i^ace. 

By  13  Ueo.  III.  c.  55.  no  person  shall  take,  kill,  destroy,  carry, 
•eU«  buy,  or  have  in  his  possession  or  use,  any  heath-fowl,  com- 
OKHily  called  black  game,  between  the  10th  of  December  and  the 
20th  of  August,  (in  the  New  Forest,  county  of  Southampton,  and 
in  the  counties  of  Somerset  and  Devon,  by  50  Geo.  HI.  c.  55. 
the  time  within  which  heath-fowl  may  be  taken  is  betwee/i  De- 
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cember  lOCh  and  September  1st ;)  nor  any  gronsc,  coRimoniy 
called  red  game,  between  the  10th  ef  December  and  12th  ot*  Au- 
gust; nor  any  bustard^  between  the  Ist  of  March  and  the  Ist  of 
September  in  any  year ;  on  pain  of  forfeiting  not  more  than  20/. 
nor  less  than  10/.  ibr  the  first  offence,  and  for  every  subsequent 
offence  not  more  than  dOi  norless  than  20/. ;  or,  in  default tlm-eof, 
to  be  imprisoned  for  any  time  not  exceeding  six  months,  nor  less 
than  three. 

And  for  the  better  preserving  of  black  g«ne  and  grouse,  by 
4<fe  5  W.lll.  (^.S3.  §11.  to  bum,  between  the  2d  of  February 
and  the  24th  of  June,  any  greig,  ling,  heath,  ivrze,  goss,  or  fern, 
on  any  mountains,  hills,  heaths,  moors>  forests,  chaoes,  or  ^het 
wastes,  incurs  imprisonment  for  any  time  not  exceeding  one  month 
nor  less  than  ten  days,  with  whipping  and  hard  labour. 

By  23  Eliz.  c.  10.  if  any  person,  c^  whatsoever  estate,  d^^ee, 
or  condition,  shall  take,  kill,  or  destroy  any  pheasants  or  partridges 
in  the  night  timci  he  shall*  forfeit  for  every  pheasant,  20f.  and  lor 
every  partridge,  10«. ;  half  to  him  that  shall  sne,  and  half  to  the 
lord  of  the  manor,  unless  such  lord  shall  license  or  procure  the 
said  taking  or  killing,  in  which  case  the  said  half  shall  go  to  the 
poor,  &c. 

By  9  Ann.  c.25.  §2.  if  any  person  whatsoever  shall  take  or 
kill  any  hare,  pheasant,  partridge,  moor^game,  heatb^game,  or 
grouse,  in  the  night-time,  he  shcdl,  on  convietion,  forfeit  bi;  (half 
to  the  informer,  and- half  to  the  poor  of  the  parish),  to  be  levied 
by  distress ;  or,  for  want  therof,  be  sent  to  the  house  of  correction 
for  three  months  for  Ihe  irst  offence,  and  for  every  subsequent 
offence  four  months* 

But  these  penalties  being  found  msufficient,  it  was  enacted  by 
the  13Geo.IIL  c.80.  §1.  that  if  any  person  shall,  kno^ngly 
and  wilfully,  kill,  take,  or  destroy,  or  use  any  gun,  dog,  snare, 
net,  or  other  engine,  with  intent  to  kill,  take,  or  destroy  any  hare, 
pheasant,  partridge,  mo(Mr-game;  or  heath-game,  in  the  nigkit-tuney 
viz.  between  seven  o'clock  at  night  and  six  in  the  morning  from 
the  12th  of  October  to  the  12th  of  February,  apd  between  nine 
o'clock  at  night  and  four  in  the  morning  from  the  12th  of  February 
to  the  12tb  of  October;  or  in  the  day-time,  on  a  Sunday  or 
Christmas<lay ;  he  shad,  en  conviction,  forfeit  for  the  first  offinu^e; 
a  sum  not  exceeding  20/.  ner  less  than  10/. ;  for  the  second,  not 
exceeding  30/.  nor  less  than  20/. ;  and  for  the  third  and  every 
subsequent  offence,  60/. ;  or,  on  default  of  payment,  be  imprisoned 
for  not  less  than  six  months,  nor  more  than  twelve,  and  be  whipped 
at  the  end  of  the  inrtprisonment. 

By  the  57  Geo.  III.  c.  97.  it  is  enacted,  that  if  any  person  or 
persons,  having  entered  into  any  forest,  chace,  park,  wood,  plan- 
tation, close,  or  other  open  or  inclosed  ground,  with  the  intent 
illegally  to  destroy,  take,  or  kill  game  or  rabbits^  or  with  the  intent 
to  aid,  abet,  and  assist  any  person  or  persons  illegally  to  destroy, 
take,  or  ktH  game  or  rabbits,  shall  be  found  at  night,  (that  is  to 
say,  betweeu  the  hours  of  six  in  the  evening  and  seven  in  the 
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mDrain^  from  Che  first  of  October  to  the  first  of  Fdirutiry^  beittre^- 
aereii  in  the  erening  and  five  in  the  morning  from  Fcbi'uary  the 
first  to  the  first  of  April/and  between  nine  in  tbe  evening  and  four 
in  the  morning  for  the  remainder  of  the  year),  armed  with  any  gun, 
cross-bow^  fire-arms,  bludgeon,  or  any  other  offensive  weapon ; 
every  person  so  offending,  being  lawfully  convicted,  shall  be  trans^ 
ported  for  seven  y^rs,  or  shall  receive  such  other  punishment  as 
may  I^  law  be  inflicted  on  persons  guilty  of  a  misoemeanor,  and^ 
Si  the  court  shall  adjudge.  And  if  any  such  offender  shall  return 
before  the  expiration  of  the  term  for  which  he  shall  be  so  trans- 
ported, he,  being  thereof  duly  convicted,  shall  be  adjudged  guilty 
of  Mony,  and  shall  be  sentenced  to  transportation  for  life.     §  1. 

And  It  shall  be  lawful  for  the  rangers,  and  for  the  owners  and 
occupiers  of  any  such  forest,  chace,  park,  wood,  plantation,  close, 
or  other  open  or  inclosed  ground,  and  also  for  tlieir  keepers  and 
servants,  and  also'  for  any  other  persons,  to  seite  o^  to  assist  in 
seizmg  soch  offenders,  by  virtue  ot  this  act,  aiid  by  the  authority 
of  the  same  to  convey  such  offenders  into  the  custody  of  a  peac^- 
officer,  who  is  to  convey  such  offenders  before  otte  justice ;  or,  in 
case  such  offenders  shall  not  be  so  apprehended^  thed  it  shall  be 
lawful  for  any  such  justice,  on  information  on  oath,  td  issue  his 
warrant  for  the  apprehension  of  such  offenders ;  and  if,  upon  appfe- 
beasHHi,  it  shall  appear  to  such  justice,  on  oath,  that  tne  persons 
so  charged  have  been  cuiltv  of  the  crime  of  being  found  armed  at 
night  as  aforesaid,  it  shall  oe  lawful  for  such  justice  to  admit  such 
persons  to  bail,  and  in  default  of  bail  to  commit  them  to  the 
county  gaol  until  the  next  general  or  quarter  sessions,  or  the  next 
general  commission  of  gaol-deliverv,  there  to  be  tried;  and  if 
in  Scotland,  until  such  persons  shall  be  dealt  with  as  any  persons 
charged  with  a  transportable  offence  may  be  dealt  with  according 
to  the  law  of  Scotland.    §2. 

If  any  person  shall  unlawfully  enter  into  or  be  found  in  any  fortot, 
chace,  park,  wood,  plantation,  close,  or  other  open  or  mclosed 
ground,  at  night,  according  to  the  provisions  of  this  act^  having  any 
net,  engine,  or  other  instrument,  for  the  purpose  and  with  the  in** 
t«nt  to  destroy,  take,  or  kill,  or  shall  wilfully  destroy,  take,  ot  kill, 
game;  it  shall  be  lawful  for  the  rangers,  and  for  the  owners  and 
occupiers,  and  also  for  their  keepers  and  servants,  and  also  for  any 
odier  persons,  to  seize  or  assist  in  seizing  such  offenders  by  virtue 
of  thtt  act,  and  by  the  authority  of  the  same  convey  such  offenders 
into  the  custody  of  a  peace-officer,  who  is  to  convey  such  offenders 
before  one  justice,  to  be  dealt  with  according  to  law.     §  3. 

By  1  Jac.L  c.27.  §4.  it  is  enacted,  that  if  any  person  shall 
mQ,  or  buy  to  sell  again,  any  deer,  hare,  partridge,  or  pheasant, 
(except  the  partridges  and  pheasants  be  reared  or  brought  up  in 
booses,  or  brought  from  abroad),  he  shall,  on  conviction,  forfeit 
for  every  deer  40».  for  every  hare  20».  for  every  partridge  io#.  and 
for  every  pheasant  208. ;  half  to  him  that  will  sue,  and  half  to  the 
poor  of  the  parish. 

By  the  5  Ann*  c.  15.   §2.  any  higgler,  chapman,  carrier,  inn- 
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keeper^  TidttaUer,  or  alehoiue-keeper,  who  shall  have  hi  his  cus- 
tody any  hare,  pheasant,  partridgCi  raoor-game,  heath-g^ame,  or 
grouse,  or  who  shall  buy,  sell,  or  offer  to  sell,  any  such  hare, 
pheasant,  &c.  shall,  on  conviction,  forfeit  for  every  hare,  pheasant^ 
&c,  the  sum  of  5/.  (one  half  to  be  paid  to  the  informer,  and  the 
other  half  to  the  poor  of  the  parish),  to  be  levied  by  distress ;  and, 
in  default  thereof,  the  offender  to  be  imprisoned  in  the  house  d 
correction  for  three  months  for  the  first  offence,  and  four  months 
for  every  subsequent  offence.  But  this  is  not  to  extend  to  any 
carrier^  where  such  game  has  been  sent  by  persons  qualified  to 
kill  game. 

And  by  the  28  Geo.  II.  c.  12.  §  1.  it  is  provided,  that  if  any  one, 
whether  qualified  or  not  qualified  to  kill  game,  shall  sdl,  expose, 
or  offer  to  sell,  any  hare,  pheasant,  or  partridge,  moor,  heath- 
game,  or  grouse,  he  shall,  for  every  such  offence,  be  liable  to  the 
penalties  of  the  statute  5  Ann.  above  mentioned. 

By  58  Geo.  111.  c.  75.  §  1.  if  any  persons,  whether  qualified  or 
not,,  shall  buy  game,  they  shall  forfeit  5/.  And,  for  the  better  dis- 
covery of  such  persons^  oy  §  2.  of  the  same  act  it  is  enacted,  that 
any  person  who  shall  buy,  sell,  or  offer  to  sell,  or  who  will  inform 
within  six  months  of  any  person  who  has  bought  or  sold  any  game^ 
such  discoverer  shall  receive  the  same  advantage  as  any  other  infor- 
mer, and  be  exempt  from  the  penalties  ineurred  by  the  act,  provided 
no  prior  prosecution  had  been  commenced  against  him. 


CHAPTER   Xlll. 
Of  Qffencei  againH  the  Per$on$  and  Pr^erip  of  IfMlimdumlM. 

HOMICIDE. 

rloMiciDE,  or  the  killing  of  any  human  creature,  is  of  three 
kinds ;  justifiable,  excusable,  and  telonious. 

Just^abk  homicide  is  of  divers  kinds  :-^ 

Sudi  as  is  owing  to  some  unavoidable  mtcetsitf/p  without  any  wiU» 
intention,  or  desire,  and  without  any  inadvertence  or  negligence  im 
the  party  killing,  and  without  any  shadow  of  blame. 

Homicide  committed  for  the  advancement  of  public  justice^  or 
wh^re  an  officer  in  the  execution  of  his  office,  either  in  a  civil  or 
criiAinal  case,  kills  a  person  that  assaults  or  resists  him ;  or,  if  an 
ojGcer  or  any  private  person  attempt  to  take  a  man  duurged  with 
felony,  and  is  resisted,  and  in  the  endeavour  to  take  him  kilUJiim. 

Where  the  prisoners  in  a  gaol,  or  going  to  a  gaol,  assault  the 
gaoler  or  officer,  and  he  in  his  defence  kills  any  of  them,  it  is 
justifiable.  If  trespassers  in  forests,  parks,  chaces,  or  warrens, 
will  not  surrender  themselves  to  the  keepers,  they  may  be  slaim. 
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But  ifl  ftll  these  oases  there  must  be  an  apparent  necessity  on  tlie 
oficer's  side ;  ui,  that  the  party  could  not  be  arrested  or  appre- 
kiMlsd,  the  riot  could  not  be  suppressed,  the  prisoners  could  not 
be  kMt  m  hold,  the  deer-stealers  could  not  but  escape,  unless 
rach  nomicide  were  committed. 

Saeh  homicide  as  is  committed  for  the  freveutian  of  any  forcible 
od  atrociotts  crime  is  justifiable  by  the  law  of  nature  as  well  as 
bj  tile  l»«r  of  Bogland ;  as,  if  a  person  attempt  a  robbery  or  murder 
of  another,  or  attempt  to  break  open  a  house  in  the  night-iime, 
(which  extewls  also  to  an  attempt  to  burn  it),  and  shall  be  killed 
is  ndi  attempt,  the  slayer  shall  be  acquitted  and  discharged. 

This  reaches  not  to  any  crime  unaccompanied  with  force,  as 
pidkiBg  of  pockets ;  or  to  the  breaking  open  of  any  house  tn  the  day- 
time, unless  it  carr^  with  it  an  attempt  at  robbery  also.  A  woman 
aiso  is  justified  in  lulling  one  who  attempts  to  ravish  her ;  and  so  too 
the  husband  or  father  may  justify  tLiUing  a  man  who  attempts  a  rape 
spoB  his  tHfe  or  daughter;  but  not  if  he  take  them  in  adultery  by 
ooosent ;  for  the  one  is  forcible  and  felonious,  but  not  the  other. 

ExcmabU  homicide  is  either  per  in/arimnium,  by  misadventure ; 
•r  m  defendendo,  upon  a  principle  of  self-preservation. 

Homicide  by  mitadvenimre  is,  where  a  man  doing  a  lawful  act, 
iritbout  any  intention  of  hurt,  unfortunately  kills  another;  as, 
where  a  man  is  at  work  with  a  hatchet,  and  the  head  thereof  flies 
off,  tiaA  kills  a  stander-by ;  or  where  a  person  qualified  to  keep  a, 
gia  Is  shooting  «t  a  mark,  and  undesignedly  kills  a  mail ;  for  the 
act  is  lawful,  and  the  effect  is  merely  accidental. 

So  where  a  parent  is  moderately  correcting  his  child,  a  master 
his  apprentice  or  scholar,  or  an  omcer  punishing  a  criminal,  and 
hsppens  to  occasion  his  death,  it  is  only  a  misadventure,  for  the 
ad  of  correction  was  lawful ;  but  if  he  exceed  the  bounds  of  mo- 
deration, either  in  the  manner,  the  instrument,  or  the  quantity  of 
pmushment,  and  death  ensue,  it  is  manslaughter  at  least,  and  in 
some  cases  (aocording*to  the  circumstances)  murder. 

Likewise,  to  whip  another's  hojrse,  whereby  he  runs  over  a  child 
and  kills  Um,  is  held  to  be  accidental  in  the  rider,  but  roan- 
ibaghter  in  the  person  who  whipped  him,  for  the  act  was  a  tres- 
pass, and  at  best  a  piece  of  idleness,  of  inevitably  dangerous  con- 
sequence. And,  in  general,  if  death  ensue  in  consequence  of  an 
idle,  dangerous,  and  unlawful  sport,  as  shooting  or  casting;  stones 
ia  a  town,  or  the  barbarous  diversion  of  cock-throwing ;  m  these, 
and  nmilar  cases,  the  slayer  is  guilty  of  manslaughter. 

H<Hnicide  tn  ul/^defence,  upon  a  sudden  affray,  is  also  excusa- 
ble, rather  than  justifiable,  by  the  English  law.  This  self-defence 
isthai  whereby  a  man  mdy  protect  himself  from  an  assault,  or  the 
hke,  in  the  course  of  a  suoden  brawl  or  quarrel,  by  killing  him 
who  assaults  him.  This  right  of  natural  defence  docs  not  imply 
aright  of  attacking;  for,  instead  of  attacking  one  another  for 
iajuries  past  or  impending,  men  need  only  have  recourse  to  the 
proper  tribunals  of^  justice.  They  cannot  therefore  legally  exer- 
cise this  right  of  preventive  defence,  but  in  sudden  and  violent 
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^aset^  when  cetUiji  and  fanmediEte  suffering  would  be  the  eoiis&* 
quence  of  waiting  for  the  assistance  of  the  hiw.  Wherefi>fe»  to 
excuse  homicide  by  the. plea  of  .«elf-defence,  it  must  af^pear  that 
the  slayer  dad  no  other  possible  (or»  at  least»  probable)  mftana  of 
escaping  from  his  assailant. 

Under  this  c^xcnse  o(  self-defence,  the  principal  civil  and  natural 
relations  are  comprehended ;  therefore  master  and  senrant*  parent 
^nd  child>  husband  and  wife,  killing  an  assailant  in  the  necessary 
defence  of  each  other  respectively,  are  excused. 
'  FeUmioui  homicide  is  ^  act  of  a  very  different  nature  from  die 
former ;  being  the  killing  of  a  hunaan  creature,  of  any  age  or  sex, 
without  justification  or  excuse,  This  may  be  done  either  by  killing 
one's  self  or  anpther  man ;  which  (a^it  species  is  again  divided  inta 
mansfaughier  and  murifer. 

SELF-MURDER. 

Self-murder  the  law  has  ranked  among  the  highest  crimesg 
making  it  a  peculiar  species  of  felony,  a  felony  cofnmitted  on 
one*s  self.  And  this  admits  of  accessaries  before  the  hci,  as  well 
as  other  felonies^  fqr  if  one  persuade  another  to  kill  himself,  and 
he  does  so,  the  advit^er  is  guilty  of  murden  A/eio  de  u  there- 
fore is  he  that  deliberately  puts  an  end  to  hia  own  existence^  or 
Commits  any  unlawful  malicious  act,  the  ponsequettee  of  which  in 
his  own  de^th;  a^  if,  in  attempting  to  kill  another^  he  run  upon 
his  antagonists  ^word  \  or  shootii\g  at  an<^her,  the  gui|  bifrstn  ai|4 
kills  himself. 

The  punishment  for  this  crime  is  a  forfeiture  of  all  his  goods 
and  chattels  to  the  king :  and  this  forfeiture  has  relation  to  the 
time  of  the  act  done  in  the  felon*s  life-time,  which  was  the  cause 
of  his  death.  As,  if  husband  and  wife  be  possessed  jointly  of  a 
term  of  years  in  land,  and  the  husband  drown  himself,  the  land 
shall  be  forfeited  to  the  king,  and  the  wife  shall  not  have  it  hj 
survivorship ;  for,  by  the  apt  of  casting  himself  into  the  water, 
he  forfeits  the  term ;  which  gives  a  title  to  the  king  prior  to  the 
wife's  title  by  survivorship,  which  could  not  accrue  tiU  the  instant 
of  her  husband's  death. 

Formerly  the  punishment  for  this  crime  was  an  ignominioas 
burial  in  the  king's  highway,  with  a  stake  driven  through  the  body : 
but  now  by  the  4  Geo.  IV.  c.  32.  it  is  enacted,  that  it  shall  not  be 
lawful  for  any  coroner,  or  other  otHcer,  to  issue  any  warrant  or 
other  process  directing  the  interment  of  the  remains  of  persoaa 
against  whom  a  finding  of  ftlo  dt  <e  shall  be  had  in  any  public 
highway ;  but  such  coroner  shall  give  directions  for  the  private 
interment  of  the  remains,  without  any  stake  being  driven  through 
the  body,  in  the  church-yard  or  other  burial  ground  of  the  paridi 
in  which  the  remains  of  such  person  might  by  the  laws  or  customs 
of  England  be  interred  if  the  verdict  of  Jelo  de  se  had  not  been 
found ;  such  interment  to  be  made  within  twenty-four  hours  front 
the  finding  of  the  inquisition,  and  to  take  place  between  the  hours 
of  nine  and  twelve  at  night.     §  1 . 
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Bai  noUnni  hereiii  shall  anthorite  the  perfornHng  of  any  of  the : 
lights  of  Chrisliaa  burial  on  the  inlenneiit  of  the  remains  of  any 
svch  person ;  nor  shall  any  thing  hertinbeTore  ^contained  be  taken 
to  alier  the  laws  or  usages  relating  to  the  burial  of  such  persons, 
except  so  far  as  relates  to  the  interment  of  sueh  remains  in  such 
chnroh-yard  or  burial  ground^  at  such  time  and  in  sach  manner 
mm  aforeiaid.    ( t. 

MANSLAUGHTER. 

Manslaughter  is  tlM  unlawful  killing  of  another^  without  malice 
eUber  express  or  implied;  which  may  be  either  voluntary^  upon  a 
sudden  heat ;  or  involuntary,  but  in  the  commission  of  some  un*> 
Imwfnl  act* 

As  to  the  first  or  volmntar^  branch :  if  upon  a  sudden  quarrel 
two  persons  fight,  and  one  of  them  kill  the  other,  this  is  ma»* 
fllanghter ;  and  so  it  is,  if  they  upon  such  an  occasion  go  out  and 
fight  in  a  field,  for  this  is  one  continued  act  of  passion.  So  also 
H  a  man  be  greatly  provoked,  as  by  pulling  his  nose,  or  other 
great  indignity^  and  immediately  kUi  the  aggressor ;  though  this 
is  Bot  excusable  sr  de/endendOf  smee  there  is  no  absolute  necessity 
for  doing  it  to  preserve  himself,  yet  neither  is  it  murder,  for  there 
is  BO  previous  malice :  but  it  is  manslaughter.  But  in  this,  and 
iaeiveryt>ther  case  of  homicide  upon  provocation,  if  there  be  a 
■officient  cooling  time  for  passion  to  subside,  and  reason  to  inter- 
pose, and  the  person  so  provoked  afterwards  kill  the  other,  this 
is  deliberate  revenge,  and  not  heat  of  blood,  and  accordingly 
amounts  to  murder. 

So  if  a  man  take  another  in  the  act  of  adultery  with  his  wife, 
and  kill  him  directly  upon  the  spot,  it  is  manslaughter ;  it  is, 
however,  the  lowest  degree  of  it.  Manslaughterj|  therefore,  on  a 
radden  provocation,  diners  from  excusable  homicide  $e  defendend^ 
in  this;  that  in  one  case  there  is  an  apparent  necessity,  for  self- 
preservation,  to  kill  the  aggressor;  in  the  other,  no  necessity  at 
all,  being  only  a  sudden  act  of  revenge. 

Iw90hmtary  manslaughter  differs  also  from  homicide  excusable 
by  misadventure  in  this;  that  misadventure  always  happens  in 
consequence  of  a  lawful  act,  but  this  specif  of  manslaughter  in 
consequence  of  an  unlawfiil  one.  As  ii  two  persons  play  at  sword 
and  buckler,  and  one  of  them  kill  the  other;  this  is  manslaughter, 
because  the  original  act  was  unlawful :  but  it  is  not  murder,  for 
one  had  no  intent  to  do  the  other  any  personal  mischief.  So 
where  a  person  does  an  act  lawful  in  itself,  but  in  an  unlawful 
manner,  and  without  due  caution  and  circumspection ;  as  when 
a  workman  flings  down  a  stone  or  piece  of  timber  into  the 
street,  and  kills  a  man ;  this  may  be  either  misadventure,  man- 
slavghter,  or  murder,  according  to  the  circumstances  under  which 
the  original  act  was  done :  if  it  were  in  a  country  village,  where 
few  passengers  are,  and  he  called  out  to  all  people  to  have  a  care, 
it  is  a-  miMdventure  only ;  bilt  if  it  were  in  London,  or  other 
populous  town,  where  people  are  continually  passing,  it  is  man-* 
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flkagbter,  dMogh  he  gave  loud  wariiag.;  and  nmidar^  if  he  knew 
of  theiff  poflBUig,  aad  gare  bo  waniiii|;  at  all»  for  then  it  is  malice 
against  all  mahkind.  And^  in  general^  when  an  invduntary  killing 
happens  in  consequence  of  an  unlawful  aet,  it  will  be  either  mur- 
der or  manslanghter»  aecooding  to  the  nature  of  the  act  which 
occasioned  it.  If  it  be  in  prosecution  of  a  felonious  intent,  or  in 
its  consequences  naturally  tended  to  bloodshed,  it  will  be  murder; 
but  if  no  more  was  intended  than  a  mere  civil  trespass,  it  will  only 
amount  to  manslaughter. 

The  ciiaie  of  mandanghter  amounts  to  felony,  but  within  the 
benefit  of  deigy ;  and  the  o£^der  was  to  be  burnt  in  the  haad, 
and  forfeit  all  his  goods  and  chattels.  But  by  the  19  Geo.  III. 
c.  74.  instead  of  burning  in  the  hand,  the  court  may,  if  it  think 
fit,  impose  a  moderate  pecuniary  fine ;  and  this  fiae  shall  hmve 
the  same  legal  effect  and  oonseqnences  as  burning  in  the  hand. 

But  now,  by  the  3  Geo.  IV.  c.  88.  §  1.  whenever  any  person  shall' 
be  lawfully  convicted  of  the  offence  of  manslaughter^  such  persons 
shall  not  be  liable  to  be  burned  or  marked  in  tl^  hand,  or  in  any 
part  thereof,  but  such  persoa  shdl  be  liaUe  to  be  transpoited 
beyond  the  sicas  for  the  term  of  his  or  her  natural  life,  or  for  any 
term  of  years,  as  the  court  before  which  any  such  person  shall  be 
convicted  shall  adjudge ;  or  shall  be  liable,  in  case  the  said  conrt 
shall  think  fit,  to  be  imDrisoned  only,  or  to  be  imprisoned  sad 
kept  to  hard  labour,  in  die  common  gaol,  house  of  correction,  or 
penitentiary  house,  for  any  term  not  exceeding  three  years ;  or 
shall  be  liable  to  such  a  pecuniary  fine  4w  to  the  said  court,  in  its 
discretion,  shall  seem  meet. 

MURDER. 

Murder  arises  from  the  deliberate  wickedness  of  the  heart,  and 
is  defined  to  be, ''  when  a  person  of  sound  memory  aad  discretion 
unlawfully  kilb  any  reasonable  creature  in  being,  and  under  the 
king*s  peace,  with  malice  aforethought,  either  express  or  implied.'* 

Maiice  is  the  great  criterion  by  which  murder  is  distinguiahed- 
from  every  other  kind  of  homicide ;  for,  as  we  have  already  shewn, 
homicide  may  be  founded  in  the  diqiensations  of  public  jasticej 
occasioned  by  mere  accident^  done  for  self-preservation,  aiisiag 
from  a  sudden  transport  of  passion,  or  lastly  be  committed  in 
malice.  Express  malice  is  that  deliberate  intention  to  take  away 
the  life  of  a  feUow-creature  which  is  manifest  by  external  circnm- 
stances,  dupable  of  proof;  as  Ivmg  in  wait,  attendant  menaces, 
former  griK^^es,  and  concertecl  sdiemes  to  do  him  some  bodily 
harm.  If  a  person  kill  another  in  consequence  of  such  a  wilM 
act  as  shews  him  to  be  an  enemy  to  all  mankind  in  geaenl ;  ma 
going  deliberately,  and  with  an  intent  to  do  mischief,  upon  a  borae 
used  to  strike,  or  coolly  discharging  a  gun  among  a  multitude  of 
people ;  and  if  two  or  more  come  together  to  do  an  unlawful  act 
against  the  king's  peace, 'of  which  the  probable  consequences  migkt 
be  bloodshed,  as  to  beat  a  man,  to  commit  a  riot,  or  to  rob  a  park, 
and  one  of  them  kill  a  man,  it  is  murder  in  them  all,  because  <g( 
the  unlawful  act. 
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ImpHed  mdke  is  that  inference  which  arises  from  the  nature  of 
the  act»  though  no  particular  inalice  can  be  proved^  If  a  man 
kill  another  suddenly,  without  any,  or  without  a  considerable 
provocation,  the  law  imfdies  malice.  No  affront  by  words  or  ges  - 
tares  only  is  a  sufficient  provocation,  so  as  to  eicuse  or  extenuate 
such  acts  of  violence  as  manifestly  endaiiger  the  life  of  another. 
But  ii  the  person  so  provoked  had  unfortunately  killed  the  othec^ 
by  beating  him  in  such  a  manner  as  shewed  only  an  intent  to  chas* 
tise,  and  not  to  kill  him,  the  law  so  far  considers  the  provocation 
of  contumelious  behaviour,  as  to  a^^udge  it  only  manslaughter,  and 
not  murder. 

In  like  manner,  if  one  kill  an  officer  of  justice,  either  civil  or 
criminal,  in  the  execution  of  his  duty,  or  any  of  his  assistants  en- 
deavouring to  conserve  the  peace,  or  any  private  person  endeavour- 
ing to  suppress  an  affray  or  apprehend  a  felon,  knowing  his  autho- 
rity or  the  intention  with  which  he  interposes,  the  law  will  imply 
malice,  and  the  killer  will  be  guilty  of  murder. 

And  if  one  intend  to  do  a  felony,  and  undesignedly  kill  a  maa« 
this  is  also  murder.  Thus,  if  one  shoot  at  A,  and  miss  him,  but 
kill  B,  this  is  murder,  because  of  the  previous  felonious  intent,  which 
the  law  transfers  from  one  to  the  other.  The  same  is  the  case 
where  one  lays  poison  for  A,  and  B  (against  whom  the  prisoner 
had  no  malicious  intent)  takes  it,  and  it  kills  him. 

And  by  the  43  Geo.  III.  c.  68.  it  is  enacted,  that  if  any  person 
diall  wiliully  and  maliciously  administer  to,  orcause  to  be  adminis- 
tered to,  or  taken  by,  any  of  his  miyesty*s  subjects  any  deadly 
poison,  with  intent  to  murder,  he,  lus  counsellors,  aiders,  and 
abettors,  shall  be  guilty  of  felony  without  benefit  of  clergy. 

And  to  attempt  to  murder  by  poison,  which  by  the  common  law 
was  only  a  misdemeanor,  is  now  made  a  capital  crime. 

Also,  if  a  man  do  siich  an  act,  of  which  the  proliable  consequence 
may  be,  and  eventually  is,  death;  such  killing  may  be  murder^ 
although  no  blow  be  struck  by  himself,  and  no  killing  may  be 
primarily  intended :  as  was  the  case  of  the  unnatural  son,  who 
exposed  a  sick  father  to  the  air  against  his  will,  by  reason  \vhereof 
he  died ;  of  the  harlot,  who  hud  her  child  unaer  leaves  in  an 
orchard,  where  a  kite  struck  it,  and  killed  it ;  of  the  parish  officers, 
who  shifted  a  child  from  parish  to  parish  till  it  (died  for  want  of 
care  and  sustenance ;  and  of  the  master,  who  riefused  necessary 
food  and  sustenance  to  his  apprentice,  and  treated  him  with  such 
continued  harshness  and  severity  as  to  occasion  his  death. 

So,  too,  if  a  man  have  a  beast  that  is  used  to  do  mischief,  and 
he  knowing  it,  suffers  it  to  go  abroad,  and  it  kill  a  man ;  even  this 
is  manslaughter  in  the  owner :  but  if  he  had  purposely  turned  it 
loose,  though  barely  to  frighten  people,  and  make  what  is  called 
fl|N>rt,  it  is  murder. 

But  if  a  physician,  surgeon,  or  apothecary,  give  his  ])atien^  a 
option  or  plaister  to  cure  him,  which,  contrary  to  expectation,  kills 
bim;  thb  is  neither  murder  nor  manslaughter,  but  misadventure; 
and  he  shall  not  be  punished  criminally,  however  liable  he  might 
formerly  have  been  to  a  civil  aetiop  fpr.  neglect  or  ignorance. 
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In  order  to  tnake  this  kilUdg  itmrder,  the  party  must  die  within 
d  year  and  a  day  after  the  stroke  reeeiTed,  or  cause  of  death  ad- 
ministered :  id  the  compntatioA  of  which  the  whole  day  upon  which 
the  hurt  was  done  shall  be  reckoned  the  first. 

Andy  to  prevent  the  abominable  practice  of  procuring  abortions, 
by  the  43  Geo.  III.  c.  68.  it  is  enacted,  that  if  any  person  shall 
wilfully  and  maliciously  administer  to»  or  cause  to  he  administered 
to,  or  taken  by,  any  woman,  then  quick  with  child,  any  noxious 
Or  destructive  substance,  with  intent  thereby  to  procure  the  mis- 
carriage of  her  child,  such  person,  and  all  who  counsel,  aid,  and 
abet,  shall  be  guiltv  of  felony  without  benefit  of  clergy. 

And  to  attempt,  by  administering  drugs,  to  destroy  a  living  infant 
in  ventre  $a  mere,  though  it  may  in  no  degree  be  injured,  is  also 
punishable  with  death. 

It  is  also  enacted  by  the  same  statute,  that  where  any  medicines 
diall  be  so  administered,  or  any  instrument  or  other  means  shall  be 
used  to  cause  an  abortion,  and  the  woman  shall  not  be,  or  shall  not 
be  proved  to  be,  at  the  time,  quick  with  dhild,  then  such  offenders 
shall  be  guilty  of  felony,  and  shall  be  liable  to  be  fined,  imprisoned, 
set  in  the  pillory,  whipped,  or  to  one  or  more  of  these  punishments, 
or  to  be  transported  for  any  time  not  exceeding  fourteen  years. 

The  punishment  of  murder,  and  that  of  manslaughter,  were 
formerly  one  and  the  same,  both  having  the  benefit  of  clergy. 
But  now,  by  several  statutes,  the  benefit  of  clergy  is  taken  away 
from  murderers  through  malice  propense,  their  abettors,  procurers, 
and  counsellors.  In  atrocious  cases,  it  is  sometimes  usual  for 
the  court  to  direct  the  murderer,  after  execution,  td  be  hung  upon 
a  gibbet  in  chains,  near  the  place  where  the  fact  was  committed ; 
but  thb  is  no  part  of  the  legal  judgment.  It  is  now  enacted  by 
the  25  Geo.  III.  c.37.  that  the  judge  before  whom  any  person 
is  found  guilty  of  wilful  murder,  shall  pronounce  sentence  imme- 
diately aner  conviction,  unless  he  see  cause  to  postpone  it,  and 
shall  in  passing  sentence  direct  him  to  be  executed  on  the  next  day 
but  one  (unless  the  same  shall  be  Sunday),  and  then  on  the  Monday 
following),  and  that  his  body  be  delivered  to  the  surgeon^  to  be 
dissected  and  anatomized,  and  that  the  judge  may  direct  his  body 
.  to  be  afterwards  bung  in  chains,  but  in  no  wise  to  be  buried  without 
dissectioii ;  and,  during  the  short  but  awful  interval  between 
sentence  and  execution,  the  prisoner  shall  be  kept  alone,  and  sus- 
tained with  only  bread  and  water.  But  a  power  is  allowed  to  the 
judge,  upon  good  and  sufficient  cause,  to  respite  the  execution,  and 
relax  the  other  restraints  of  this  act. 

PETIT  TREASON. 

Petit  treason,  according  to  the  25  Edw.  III.  c.  2.  may  happen 
three  ways :  by  a  servant  killing  his  master ;  a  wife  her  husband  ; 
or  an  ecclesiastical  person  (either  secular  or  regular)  his  superior, 
to  whom  he  owes  faith  and  obedience.  A  servant  who  kills  his 
master  whom  he  has  left,  upon  a  grudge  conceived  against  him 
during  his  service,  is  guilty  of  petit  treason ;  for  the  traitorous 
intention  was  hatched  while  the  relation  subsisted  between  them, 
and  this  is  only  an  execution  of  that  intention. 
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So  4f  a  wife  be  divdroed  amemi  et  th^ro,  still  f he  vinculum 
•ffruMMt  subsists ;  and  if  she  kill  such  divorced  > husband;. sh^. 
is  a  tndtress.  And  a  clergyman  is  understood  to  owe  canonical 
obedience  id  th^  bishop  who  ordained  hiiiA,  to  him  in  whose 
diocese  he  is  beneficed^  and  .al^  to  th^  metropolitan  6f  -  siicli 
sufogan  or  dicioesan  Jbishop ;  and  therefore  to  kill  any  of  these 
it  petit  treason. 

The  punishment  of  petit  treason,  in  a  man,  is  to  be  drawn  and 
banged,  «nd  in  a  woman,  to  be  drawn  and  burnt.*  Persons  guilty . 
(tf  petit  treason  were  fint  debarred  the  benefit  of  clergy  by  the* 
ISHen.VIL  c.7.  which  ha»been  since  taken  away m>m.  their/ 
aiders,  abc^tors^  and  counsellors;  by  the  23  Hen.  VIII,  c.  1.  Md> 
4d:5P.&^M.  C.4.  * 

Mayhem^  is  properly  defined  to  be^  the  violently  depriving  ano- 
ther of  the  use  of  such  members  as  may  render  him  the  less  able 
in  fighting,  either  to  defend  himself,  or  to  annpy  his  adversary.* 
And  therefore  the  cutting  off,  or  disabling,  or  weakening  a  man> 
hand  or  finger,  or  striking  out  liis  eyes,  or  fore-tooth,  or  depriyi^g 
bim  of  those  parts  tlie  la^^s  of  which  in  all  animals  abates  their, 
counigep  are  held  to  be  mayhems.  .  But  cutting  off  hb  ear,  or 
iHMe,  or  the  like,  are  not  held  to  be  mayhems  at  ^mmon  law  7 
because  they  do  not  weaken,  but  only  disfigure  him..  By  .the 
22  &  23  Car,  11.  e.  1.  commonly  called  the  .Coventry.  Act,'  it  i^ 
enacted,  that  if  any  person  i<haU,  of  malice  aforethought,-  and  ..by 
Tying  in  wait,  tiulaw fully  cut  or  disable  the  tongu^/  put.  put  an 
eye,  slit  the  nose,  cut  off  a  nose  or  lip,  or  .cut  off  or  cUsafile  any 
Gmb  or  member  of  any  oth^  person  with,  intent  to  n^im  or  to. 
^tfigwrt  him,  such  person^  his  counsellors^  aidersy  and  abettors,, 
ahall  be  gui(ty  of  felony  without  benefit  of  clergy. 

And  by  48  Geo.  lH.  c.  58.  if  any  person  shall  wilfullv  and  mala- 
dously  stab  or  cut  any  of  his  majesty'i^  subjects,  with  intent  to 
mnrder,  rob,  maim,  disfigui^e,  or  disable  him,  or  to  do  him  some 
grievous  bodify  hann,  or  with  intent  to  resist  or  prevent  the  appre- 
hension  and  detainer  of  the  person  so  stabbing  or  cutting,  or. of  aiiy 
of  hi^  accomplices,  for  offences  for  which  they  might  be  lawfuHy 
apprehended,  he,  his  counsellors,  aiders,  and  abettors,  shall  be  guilty 
of  felony  wit'hout  benefit  of  clergy ;  provided,  that  if  such  acts  of 
stabbmg  or  cutting  were  committed  under  circumstance  that,  if 
death  ensued,  the  scone  would  not  in  law  amount  to  the  crime  of 
murder,  then  the  person  so  indicted  shall  be  acquitted^ 

The  act  also  extends  the  penalties  to  those  who  are  guiky  of 

*  Bj  the  30  Geo.  Itl.  c.48.  women  Bball  no  longer  be  sentenced  to  be  burnt } 
Intt  in  an  cases  of  hi^b  and  petit  treason  tbeV  sbafl  be  condemned  to  be  drawn 
aad  baagrd;  send  in  peUt  treason  they  shaill  be  subject,  besides,  to  tUe  Same 
jodgment,  with  regard  to  dissection  and  the  time  of  ^xecntioii,  as  is  cUrected  by 
tke  2$  Geo.  II.  c.  37.  in  case  of  murder.  Sofon  alter  the  passing  the  25  Geo.  IL 
C.37.  the  majority  of  the  judges  agreed,  that  in  the  qises  of  men  convicted  of 
petit  tftason,  the  judgment  introduced  by  that  statute  should  be  added  to  the 
1  kw  judgmeDt  for  petit  treason..   Post  107. 


f  judgment  for  petit  1 
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maliciously  shooting  at  another,  which  is  also  a  capital  felony  by 
the  9  Geo.  I.  c.  22. 

FORCIBLE  ABDUCTION   ANJD  MARRIAGE. 

By  3  Hen.  Yll.  c  2.  it  is  enacted,  that  if  any  person  shall,  for 
lucre,  take  any  woman,  being  maid,  widow,  or  wife,  and  haying' 
substBUQce  either  in  goods  or  lands,  being  heir  apparent  to  her 
ancestors,  cootnoy  to  her  wiU,  and  afterwards  she  be  married  to 
such  misdoer,  or  by  hk  consent  to  another,  or  defiled ;  snoh  per- 
SOB*  his  procurers  and  abettors,  and  such  as  knowingly  receive  suck 
woman,  shall  be  deemed  principal  frions ;  and  1^  the  39  Elix. 
a  II.  the  beneit  of  deigy  is  taken  awi^  from  all  such  felons,  who 
shall  be  principals,  procurers,  or  accessaries  befinre  the  fhct. 

But  now,  by  the  1  Geo.  IV,  the  punishment  is  altered  to  trans- 
portation for  life  or  seven  years  at  the  discretion  of  the  court ;.  or 
the  oflES^Mler  is  liable,  if  the  court  think  fit,  to  be  imprisoned  only, 
or  imprisoned  and  kept  to  hard  labour,  in  the  common  gaol,  peni- 
tenliajry  house,  or  house  of  correction,  for  any  term  not  exceeding 
seven  years. 

In  the  construction  of  the  statute,  it  hath  been  determined  that 
the  indictment  must  aUege  that  the  taking  was/ivr  lucre.  In  order 
to  shew  this,  it  must  appear  that  the  woman  has  substance  either 
feat  or  personal,  or  is  an  heir  apparent.  It  must  appear  that  she 
was  taken  away  agamst  her  will.  It  must  also  am>ear  that  she 
was  afterwards  married  or  defiled.  And  though  tne  marriage  or 
defilement  might  be  by  her  subsequent  consent,  yet  this  b  felony. 
If  the  first  taking  were  against  her  will ;  and  so,  vice  versi,  if  the 
woman  be  orlsinaHy  taken  away  by  her  own  consent,  yet  if  she 
afterwards  rerase  to  continue  with' the  offender,  and  be  (breed 
against  her  will,  she  may  from  that  time  as  properly  be  said  to  be 
taken  against  her  will,  as  if  she  had  never  given  any  consent  at  alt ; 
for,  till  the  force  was  put  upon  her,  she  was  in  her  own  power. 

It  is  held,  that  a  woman  thus  taken  away  and  marriea  may  be 
sworn  and  give  evidence  against  the  offender,  though  he  be  her 
husband  de  facio^  contrary  to  the  general  rule  of  law ;  because  he 
is  no  husband  dejurct  in  case  the  actual  marriage  was  also  agsdnst 
her  will. 

An  inferior  degree  of  the  same  kind  of  offence,  but  not  attended 
with  force,  is  punished  by  the  4  Sc  5  Ph.  &  Mar.  c.  8.  which 
enacts,  that  if  any  person  above  the  age  of  fourteen  unlawfully 
shall  convey  or  take  away  any  woman-child  unmarried^  within 
the  age  of  sixteen  years,  from  the  possession  and  against  the 
wilt  of  the  fkther,  mother,  guardians,  or  governors,  he  shall  be 
imprisoned  two  years,  or  fined  at  the  discretion  of  the  justices ; 
and  if  he  deflower  such  mud  or  woman-child,  or  without  the 
consent  of  parents  contract  matrimony  with  her,  he  shall  be  im- 
prisoned  five  years,  or  fined  at  the  discretion  of  the  justices ; 
and  ike  shall  forfeit  all  her  lands  to  her  next  of  kin,  during  the 
life  of  her  said  husband.  But  the  latter  part  of  this  act  b 
now  rendered  almost  useless  by  provisions  of  a  very  different 
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kind*    which   make  the  marriage  totally  void,    in    the   statute 
S6  6eo.lI.  c,33. 

RAPfi. 

This.crimey  by  the  18  £liz.  p.  7-  is  made  felony  without  benefit 
of  cteigy ;  as  is  also  the  abominable  wickedness  of  carnally  know- 
ing ana  abhsing  any  woman-child  under  the  age  of  ten  years ;  in 
which  case  the  eonsctit  or  non-coiisent  is  immaterial,  as  by  reason 
of  her  tender  years  »he  is  inca^alrte  of  judgment  and  discretion. 

As  to  the  material  fact^  requisite  to  be  given  in  evidence  and 
proved  upon  an  iiidictiii«Dt  of  ra[>e — 

Firsty  the  |>arty  rmvlshed  may  give  evidence  upon  oath,  and  is 
in  law  a  competent  witneiis;  but  the  credibility  of  her  testimony, 
and  how  far  she  is  to  be  believed^  mast  be  left  to  the  jury,  upon 
the  circun&stances  of  fact  that  concur  in  that  testimony.  For  in- 
stance, if  the  wituessbe  of  good  f^tme:  if  she  presently  discovered 
the  offence,  and  made  search  for  the  offender ;  if  the  party  accpsed 
fled  for  it :  these  and  the  like  are  concurring  circumstances  which 
^ve  greater  probability  to  her  evidence.  But,  on  the  other  sidr» 
if  she  be  of  evil  fame,  and  stand  unsum>orted  by  others ;  if  she 
concealed  the  injury  for  anv  oonsideraole  time  after  she  had  op- 
portonity  to  complain ;  if  the  place,  where  the  fact  was  alleged  to 
DC  lioaunitted  was  where  it  was  possible  she  might  have  be^ 
hear4,  <^d  she  made  no  outcry ;  these,  and  the  like  circumstances, 
carry  a  strong,  but  not  conclusive  presumption,  thaAher  testimony 
is  fiUse  or  feijgned. 

Moreover  if  the  rape  be  charged  to  be  committed  on  an  infant 
under  twelve  years  of  age,  she  may  still  be  a  competent  witness, 
if  she  have  sense  and  understanding  to  know  the  nature  and  obli- 
gations of  an  oath,  or  even  to  be  sensible  of  the  wickedness  of 
telling  a  deliberate  lie. 

CRIME  AGAINST   NATURE. 

This  may  be  committed  eidier  widi  man  or  beast ;  it  was  made 
ielony  without  benefit  of  clergy  by  the  26  Hen.  VIII.  c.  6.  revised 
•and  confirmed  by  5  Eliz.  c.  27. 

KIDNAPPING. 

Kidnapping  is  the  forcible  abduction  or  stealing  away  of  a  man, 
woman,  or  child,  from  their  own  country,  and  sending  them  into 
another :  this  is  by  the  common  law  punished  with  fine,  imprison- 
■ent,  and  pillory.^  And  also  the  11  &  12  W.  III.  c.7.  though 
principally  intended  against  pirates,  has  a  clause  that  extends  to 
prevent  the  leaving  of  such  persons  abroad,  as  are  thus  kidnapped 
or  spirited  away,  by  enacting  that  if  any  captain  of  a  merchant 
vessel,  shall  (during  his  being  abroad)  force  any  person  on  shore, 
or  wilfully  leave  him  behind,  or  refuse  to  bring  home  all  such  men 
as  he  carried  out,  if  able  and  desirous  to  return,  he  shall  suffer 
^kree  months  imprisonment. 

.  •  Sec  p.  177,  N0U. 

/ 
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ARSON. 

Anon  is  the  wilful  and  malicioos  bornii^  of  tbe  hoose  ar  out- 
Jionse  of  another  man.  Not  only  the  bare  aweUing-hoaqe*  bnt  all 
the  out-houses  th|it  are  parcel  thereof^  though  not  contiguous 
thereto,  nor.under  the  same  roof^  as  bams  and  stables^  |nay  he  the 
subject  of  anon. 

Arson  may  be  committed  by  wilfully  setting  fire  to  one's  own 
house,  provided  one*s  neighbour's  house  is  thereby  also  burnt ; 
but  if  no  misdiief  be  done  but  to  one's  own,  it  does  not  amount  to 
felony,  though  the  fire  were  kindled  with  intent  to  bum  another's. 
For,  fay  the  conunon  law,  no  inten^on  to  commit  felony  amounts 

•  to  the  same  crime ;  though  it  dpes,  in  some  cases,  by  particular 
'  statutes.     However,  such  wilfid  firing  one's  own  house,  tii  a  town, 

is  a  high  misdemeanor,  and  punishable  by  fine,  imprisonment,  and 
perpeMial  sureties  for  good  behaviour. 

If  a  landlord  or  revenioner  set  fire  to  his  own  house,  of  whidi 
another  is  in  possession  under  a  lease  from  himself,  or  from  those 

•  whose  estates  he  hath,  it  shall  be  accounted  arson ;  for,  during 
the  lease,  the  house  b  the  property  of  the  tenant. 

As  to  what  shall  be  said  to  be  a  Immine,  so  as  to  amount  to 

<  arson,  a  bare  intent,  or  attempt  to  do  it.  oy  actually  setting  fire 

to  a  house,  unless  it  absolutely  b^tm,  aoes  not  iaO  withii|  the 

•  description.  But  the  burning  and  consuming  of  any  part  is  suf- 
ficient, though  the  fire  be  afterwards  extinguished.  Also  it  must 
be  a  malieioui  burning,  otherwise  it  is  only  a  trespass ;  &nd  there- 
fore no^  negligence  or  mischance  amounts  to  it.  But,  by  the 
6  Ann.  c.81.  any  servant  negligently  setting  fire  to  a  house  or 
oiit-houses,  shall  forfeit  100/.  or  be  sent  to  the  house  of  correction 
for  eighteen  months. 

The  punishment  of  arson,  like  other  capital  felonies,  is  death 
without  benefit  of  clergy. 

BURGLARY. 

A  burglar,  according  to  Sir  Edward  Coke,  is  he  '*  that,  ]}y  night, 
breaketh  and  entereth  into  a  malision-housa,  with  intent  to  commit 
a  felony."  In  this  definitipn,  we  are  to  consider  the  iimey  the  piace, 
the  manner,  and  the  intent. 

The  time  must  be  by  night,  and  not  by  day  *  for  in  the  day-time 
there  is  no  burglary.  As  to  what  is  reckpned  night,  and  what 
day,  for  this  purpose,  the  opinion  seems  to  be,  that  if  there  be  day- 
light OT  crenufculum  enough  begun  or  left,  to  discern  a  man's  face 
'  withal,  it  is  no  burglary.  But  this  does  not  extend  to  moonlight, 
for  then  miany  midnight  burglaries  would  go  unpunished. 

As  to  the  place ;  it  must  be  a  mansion-house.  But  it  does  not 
seem  absolutely  necessary  that  it  should  in  all  cases  be  a  mansion- 
house,  for  it  may  also  be  committed  by  breaking  the  gates  or 
walb  of  a  toum  in  the  night.  And  therefore  we  may  safely  con- 
clude, that  the  requisite  of  its  being  li  mansion-house  b  only  in  Uie 
)>urg1ary  of  a  private  house,  which  is  the  most  frequent,  and  which 
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•is  iiMlispensal^ly  necessary  to  form  itr  guUt,  that  it  niqst  l^  jn  a 
imui8ton»  or  dwellmg-house ;  for  no  distant  bam  or  warehouse,  or 
the  like,  are  under  the  same  privileges,  nor  looked  upon  as  a  mun's 
castle  of  defence;  nor  is  a  breaking  open  of  houses  wherein  no 
man  resides,  and  which  therefore  for  the  time  being  are  not  mansion- 
houses,  attended  with  the  same  circumstances  of  midnight  terror. 

A  hpuse^  however,  wherein  a  maq  sometimes  resides,  and  which 
the  owner  hath  only  left  for  a  short  season,  is  the  object  of  burglary, 
though  no  one  be  iq  it  at  the  time  of  the  fact  committed.  And  if 
the  bam,  stable,  or  warehouse,  be  parcel  of  the  mansion-house, 
and  within  the  common  fence,  though  not  under  the  same  roof  or 
contigiiaus,  a  burglary  may  be  committed*  therein ;  for  the  capital 
house  protects  and  privileges  all  its  branches  and  appurtenances, 
if  widiin  the  cartilage,  or  home-stall.  But  where  an  out^house  was 
separated  from  the  dwelling-house  by  an  open  passage,  eight  feet 
wide,  but  not  connected  with  the  dwelling-house  by  any  fence  in- 
dosipg  both ;  it  has  been  held  not  to  be  part  of  the  dVelhng-house, 
and  Uiat  no  burglar^  could  be  committed  therein. 

A  chamber  in  a  college  or  an  inn  pf  court,  where  each  inhabit- 
ant hath  a  distinct  property,  is,  to  all, other  purposes  as  well  as 
thtt,  the  mansion-house  of  the  owner.  So  also  is  a  rpom  or  lodging 
in  any  private  house  the  mansion  for  the  time  being  of  the  lodger, 
if  the  owner  do  not  himself  dwell  in  the  house,  or  if  he  and  the 
lodger  enter  by  different  outward  doors. 

But  if  the  owner  himself  live  in  the  house,  and  have  but  one  out- 
ward door  at  which  he  and  the  lodgers  enter,*  such  lodgers  seem 
only  to  be  inmfttes,  and  all  their  apartments  to  be  parcel  of  the  one 
dwelling-house  of  the  owner. 

Thus,  too,  the  house  of  a  corporation,  inhabited  in  separate 
apartments  by  the  officers  of  the  body  coporate,  is  a  mansion- 
house  of  the  corporation,  and  not  of  the  respective  officers..  But 
ifl  hire  a  shop^  parcel  of  another  man's  house,  and  work  or  trade 
in  it,  but  never  lie  there,  it  is  no  dwelling-house,  nor  can  bursary 
be  committed  therein ;  tor  by  the  lease  it  is  severed  ^om  the  rest 
of  the  bouse,  and  therefore  it  is  not  the  dwelling-house  of  him  who 
occupies  the  other  part ;  neither  can  I  be  said  to  dwell  therein 
when  I  never  lie  there. 

Neither  can  burglary  be  committed  in  a  tent  or  booth  erected 
in  a  market  or  fair,  though  the  owner  may  lodge  therein ;  for  the 
hfr  regard^  nothing  but  permanent  edifices ;  a  house,  or  church, 
the  wall  or  gate  of  a  town. 

As  to  the  manner  of  committing  burglary,  there  must  be  both  a 
breaking  and  entry  to  complete  it.  But  they  need  not  be  both  done 
at  once ;  for  if  a  hole  be  broken  one  n^ght,  and  the  same  breakers 
enter  the  next  night  through  the  same,  they  are  burglars.  There 
miist  in  general  be  an  actual  breaking ;  at  least  by  breaking  or  taking 
pat  the  glass  of,  or  otherwise  opening,  a  window ;  picking  a  lock, 
or  opening  it  with  a  key ;  nay,  by  lifting  up  the  latch  of  a  door, 
or  unloosing  any  other  fastening  which  the  owner  has  provided. 

Bat  if  a  person  leave  his  door$  and  windows  open,  it  is  his  own 
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ioOg  a»d  negligence,  and  if  a  man  enter  therein,  it  is  no  buiglaiy ; 
vet  if  he  afterwfirdfl  malock  an  inner  or  chamber  dooi;,  it  is  mk 
But  to  come  down  a  chimney  is  held  a  burglarious  entry.  So  also 
lio  knock  at  the  door,  and  upon  <meninff  it,  rush  in  with  a  felonious 
intent;  or,  under  pretence  of  taking  lodgings,  to  fiedl  upon  the 
landlord  and  rob  him;  or  to  procure  a  con^able  to  gain  admittance 
in  order  to  search  for  traitor>^  and  then  to  bind  the  constable,  and 
rob  the  house ;  all  these  entries  have  been  adjudged  burglarious, 
though  there  was  no  actual  breaking. 

If  a  servant  open  and  enter  his  master*s  chamber-door,  with  a 
felonious  design,  or  if  any  other  person  lodging  in  the  same  house, 
or  in  a  public  inn,  open  and  enter  another's  ooor  with  such  evil 
Intent,  it  is  burglary. 

If  a  servant  conspire  with  a  robber,  and  let  him  into  the  house 
by  night,  this  b  bur|^ary  in  both. 

As  for  the  entry,  any  the  least  degree  of  it,  with  an^  part  of  the 
body,  or  with  an  instrument  held  in  the  hand,  is  sumoient ;  as  to 
step  over  the  threshold,  to  put  a  hand  or  a  hook  in  at  a  window 
to  draw  out  goods,  or  a  .pistol  to  demand  one*s  money,  are  all  of 
them  burglarious  entries.  The  entry  may  be  before  the  breaking 
as  well  as  after;  for  by  the  12  Ann.  c. 7.  if  a  person  enter  into 
the  dwelling-house  of  another,  without  breakiug  in,  either  \sw  day 
or  by  night,  with  intent  to  commit  felony,  or  b^g  in  such  house 
shall  commit  any  felony,  and  shall  in  the  night  break  out  of  the 
same,  this  is  declared  to  be  burglary. 

As  to  the  inUmt;  it  is  clear  &at  such  breaking  and  entry  must 
be  with  a  felonious  intent,  otherwise  it  is  only  a  trespass.  And 
it  is  the  same,  whether  such  intention  be  actually  carried  into 
execution,  or  only  demonstrated  by  some  attempt  or  overt  act,  of 
which  the  jury  is  to  judge.  And  therefore  such  a  breach  and 
entry  of  a  house  as  has  been  before  described,  by  night,  with  in- 
tent to  commit  a  robbery,  a  murder,  a  rape,  or  any  other  felony, 
is  burglary,  whether  the  thing  be  actually  perpetrated  or  not. 

Thus  much  for,  the  nature  of  burglary ;  which  was  felony  at  com- 
mon law,  but  within  the  benefit  of  clergy.  The  statutes,  however; 
of  1  Edw.VI.  C.12.  and  18£lix.  c.7.  take  away  clergy  from  the 
principals,  and  that  of  3  &  4  W.  &  M.  c.  9.  from  all  abettors  and 
accessaries  before  the  fact. 


CHAPTER  XIII. 
Of  Larceny. 


Larceny  is  either  simple  or  mixed. 

Simple  larceny,  is  also  distinguished  into  grand  and  petit.  Grand 
larceny  is  where  the  goods  amount  to  mote  than  the  value  of  twelve- 
pence,  and  are  not  taken  violently  from  the  person  of  the  owner. 
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nor  out  of  his  house.  Petit  larceny  is  where  the  goods  so  taken 
une  of,  or  uiukr^  the  value  of  twelve-pence. 

united  or  compound  larceny  is  the  felonious  taking  of  the  goods 
of  aBotlier»  either  from  his  person  or  his  house,  and  includes  the 
crimes  of  robhery  and  housebreaking. 

By  the  3  Geo.  IV.  c.  38.  §3.  if  any  person,  who  shall  counsel, 
Ure,  procure,  or  command  any  other  ^person  or  persons  to  commit 
say  larceny  whatsoever  of  the  d^gi"^  of  grand  larceny,  shall  be 
convicted  of  felony,  and  entitled  to  the  benefit  of  cler^,  and  by 
the  laws  now  in  force  shall  be  liable  to  be  fined  and  imprisoned 
for  not  exceeding  one  year  only,  such  offender,  instead  of  being  so 
fined  and  imprisoned,  toawv,  at  the  discretion  of  the  court,  be  ad- 
judged to  be  transported  for  seven  years,  or  to  be  imprisoned  only, 
(^  to  be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol, 
house  of  correction,  or  penitentiary  house,  for  not  exceeding  Uiree 
yean. 

And  for  the  due  punishment  of  accessaries  before  the  fact  in 
cases  where  the  principal  offenders  shall  not  have  been  discovered, 
or  shall  be  concealed,  or  not  be  amenable  to  justice,  it  is  enacted, 
that  if  any  person  shall  counsel,  hire,  procure,  or  command  any 
other  person  or  persons  to  commit  any  burglary,  robbery,  or 
larceny  whatsoever,  of  the  degree  of  grand  larceny,  and  the  per- 
son or  persons  actually  committing  such  felony  shall  not  have 
been  convicted  thereof,  such  accessary  may  be  prosecuted  for  a 
misdemeanor,  and  shall  be  liable  to  be  imprisoned,  or  to  be  im- 
prisoned and  kept  to  hard  labour,  in  the  common  gaol,  house 
of  correction,  or  penitentiary  house,  for  not  exceeding  two  years, 
although  the  principal  felon  or  felons  be  concealed,  or  be  con- 
veyed away,  or  be  not  before  convicted  of  any  such  felony,  and 
whether  he,  she,  or  they,  is  or  are  amenable  to  justice  or  not :  but 
such  offender,  after  having  been  prosecuted  and  convicted  under 
this  act,  shall  not  for  the  same  offence  be  afterwards  liable  to  be 
punished  as  an  accessary  before  the  fact,  if  the  principal  felon  or 
felons  shall  be  afterwards  convicted.    §  4. 

SIMFLB  LARCBNY. 

Simple  larceny  is  the  felonious  taking  and  carrying  away  the 
personal  goods  of  another. 

Every  larceny  must  include  a  trespass ;  and  if  the  party  be  guilty 
of  no  trespass,  he  cannot  be  guilty  of  felony  in  carrying  the  goods 
away.  Thus,  if  a  person  find  goods,  and  convert  them  animo 
Jnrandito  his  own  use,  or  obtain  the  actual  delivery  of  them  from 
the  owner  for  a  special  purpose,  as  a  carrier  to  convey  them  to  a 
certam  place,  or  a  tailor ^to  make  them  into  clothes,  and  afterwards 
convert  them,  yet  neither  the  finder,  the  carrier,  nor  the  tailor 
can  be  guilty  of  larceny :  but  if  the  goods  were  not  lost,  or  the 
carrier  or  tailor  pretended  to  convey  them,  or  to  make  them  up, 
with  a  dbhonest  and  fraudulent  intent  to  carry  them  feloniously 
away,  in  such  case  the  law  will  consider  them,  notwithstanding  the 
delivery,  as  constructively  remaining  in  possession  of  the  owner ; 
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and  beinfi;  taken  from  his  possession,  tbe  parties  carrying  them 
away  will  be  gfiilty  of  larceny. 

To  constitute  larceny^  the  property  must  be  taken  from  the  pos- 
session of  the  owner ;  and  therefore  tvhere  a  man  intending  to  go  , 
a  journey  hires  a  horse  fairly  and  hmd  fidt  for  that  purpose,  and 
evidences  the  truth  of  such  intention  bv  actually  proceeding  on  his 
way,  and  i^fterwards  fides  off  with  the  horse,  it  is  ho  theft,  because 
the  felonious  design  was  hatched  subsequent  to  the  delivery ;  and 
the  delivery  having  been  obtained  without  fraud  or  design,  the 
owner  parted  with  his  possession  as  well  as  his  property,  and  there- 
in g^ve  the  hirer  complete  dominion  over  the  horse,  upon  trust 
that  he  would  return  him  when  the  journey  was  performed. 

And  it  is  now  fully  established,  that  in  all  cases  where  horses 
dr  carriages  are  hired  and  never  returned,  if  the  jury  be  of  opinion/ 
fk-om  the  circumstances,  that  the  person  to  whom  they  are  deli- 
vered intended  at  the  time  of  the  hiring  never  to  restore  them,  or 
that  the  intention  to  convert  them  to  their  own  use  existed  in  their 
minds  at  the  time  they  gained  possession,  they  are  guilty  of  felony. 
And  where  a  person  hires  a  horse  for  a  particular  time,  or  to  go 
a  specific  journey,  and,  after  complying  with  the  terms  of  the  spe- 
cial agreement,  sells  it,  his  possession  being  then  unsupported  by 
any  privity  of  contract  or  consent  of  the  owner,  he  is  held  to  be 
guilty  ^f  felony. 

A  person  wno  has  the  bare  charge  or  special  use  of  goods,  but 
not  the  possession,  as  a  shepherd  who  Iooks  after  sheep,  or  a  but- 
ler who  takes  care  of  plate,  may  be  guilty  of  felony  in  taking  them 
away.  And,  in  general,  if  the  possession  of  property  be  obtained 
by  any  contrivance  anxmo  furandi^  as  by  pretending  to  find  a 
valuable  ring,  cutting  cards,  or  laying  wager's,  or  by  undertaking 
to  change  a  note  into  cash,  or  gold  into  silver,  it  amounts  to  felony. 

But  where  the  sale  of  a  horse  or  any  other  article  is  complete, 
and  possession  is  given  to  the  buyer,  who  rides  away  with  the 
horse,  or  carries  ofl  the  article  without  paying  for  it,  no  felony  is 
committed.  For  the  property  as  well  as  the  possession  is  in  that 
case  parted  with,  and  the  owner  is  defrauded,  not  of  the  horse  or 
article,  but  only  of  its  price,  and  he  has  his  remedy  by  an  action 
to  recover  it. 

There  must  not  only  be  a  taking  or  converting,  but  a  carrying 
away  is  necessary  to  constitute  larceny.  A  bare  removal  from  the 
place  in  which  the  goods  are  taken,  although  the  thief  do,  not  quite 
make  off  with  them,  is  a  sufficient  asportation  or  carrying  away. 
As,  if  a  man  be  leading  another's  horse  out  of  a  close,  and  be  ap- 
prehended in  the  fact ;  or  if  a  guest  stealing  goods  out  of  an  inn, 
have  removed  them  from  his  chamber  down  stairs ;  these  have  been 
adjudged  sufficient  carrying  away  to  constitute  larceny. 

Or,  if  a  thief,  intending  to  steal  plate,  take  it  out  of  the  chest  in 
which  it  was,  and  lay  it  down  upon  the  floor,  but  is  surprised  before 
he  can  make  his  escape,  this  is  larceny.  So  where  a  man  snatched 
an  ear-ring  from  a  lady's  ear,  and  afterwards  dropped  it  in  her 
hair,  it  was  held  a  sufficient  asportation  to  constitute  a  robbery, 
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The  goods  t^en  must  be  personal  goods  of  some  intrinsic 
▼alue ;  for  larceny  cannot  be  coinmitted  of  things  fixed  to  the 
freehold,  or  savouring  of  the  realty,  as  com,  grass,  trees,  and  the 
Hke.  But  if  the  thief  sever  them  at  one  time,  Mrhereby  they  are 
converted  into  personal  chattels  in  the  constructive  possession  of 
him  on  whose  soil^they  are  left  or  laid,  and  come  again  at  another 
lime  when  they  are  so  turned  into  personalty,  and  take  them 
away,  it  is  larceny;  and  so  it  is,  if  the  owner  or  any  ode  else  have 
sevmd  them. 

By  21  Hen.  VIII.  c.7.  if  any  servant  to  whom  any  goods  have 
been  entrasted  by  his  master  or  mistress,  shall  go  away  with  the 
same,  with  an  intent  to  steal  them,  or  shall  embezzle  any  property 
during  his  service,  to  the  value  of  forty  shiUiags,  he  shall  be  guilty 
of  felony,  except  apprentices  and  servants  under  eighteen  years  old. 

By  the  3  Geo.  IV.  c.  38.  §  2.  if  any  clerk,  apprentice,  or  servant 
wliatsoever,  shall  feloniously  steal  any  goods,  chattels,  money, 
bond,  bank  note,  cheque  upon  a  banker,  draft,  promissory  note 
for  the  payment  of  money,  bill  of  exchange,  or  other  valuable 
security  or  effects,  from  or  belonging  to,  or  in  the  possession, 
custody,  or  power  of  his  or  her  master  or  mistress,  or  employer, 
and  shall  be  lawfully  convicted  thereof,  and  be  entitled  to  the 
benefit  of  clergy,  then  and  in  every  such  case,  such  offender, 
instead  of  being  subjected  to  such  punishment  as  may  now  by 
law  be  inflicted  upon  persons  so  convicted,  and  entitled  to  the 
benefit  of  clergy,  mav,  at  the  discretion  of  the  conrt  by  or  before 
which  he  or  she  shall  be  convicted,  be  ordered  and  adjudged  to 
be  transported  beyond  the  seas  for  any  term  not  exceeding  four- 
teen years,  or  to  be  imprisoned  only,  or  to  be  imprisoned  and 
kept  to  hard  labour,  in  the  common  gaol,  house  of  correction,  or 
penitentiary  house,  for  any  term  not  exceeding  three  years. 

By  the  30  Geo.  III.  c.  85.  if  any  servant  or  clerii  shall,  by  virtue 
of  his  emplovment,  receive  any  money,  bills,  or  any  valuable 
security,  goods,  or  effects,  in  the  name  or  on  the  account  of  his 
master  or  employer,  and  shall  afterwards  embezzle  any  part  of  the 
same,  he  shall  be  deemed  to  have  feloniously  stolen  the  same,  and  be 
sufc^ect  to  transportation  for  any  term  not  exceeding  fourteen  years. 

By  the  52  Geo.  III.  c.  63.  if  any  person  or  persons  with  whom 
(as  banker,  merchant,  broker,  attorney,  or  agent  of  any  description 
whatsoever)  any  ordnance  debenture,  exchequer  bill,  navy,  victu- 
alling, or  transport  bill,  or  other  bill,  warrant,  or  order  for  the 
payment  of  money,  state-lottery  ticket,  or  certificate,  seaman's 
ticket.  Bank  receipt  for  payment  of  any  loan,  India  bond,  or  other 
bond,  or  any  deed,  note,  or  other  security  for  money,  or  for  any 
■share  or  interest  in  any  nationid  stock  or  fund  of  this  or  any  other 
country,  or  in  the  stock  or  fond  of  any  corporation,  company,  or 
society  established  by  act  of  parliament  or  royal  charter,  or  any 
power  of  attorney  for  the  sale  or  transfer  of  any  such  stock  or 
fond,  or  any  share  or  interest  Uierein,  or  any  plate,  jewels,  or 
other  perscmal  effects,  shall  have  been  deposited  in  trust,  shall 
anbenle  the  same,  every  periton  so  offending  is  deemed,  ((uilty  of 
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a  misdemeanor,  and  liable  totraneportation  for  fourteen  years,  or 
to  such  other  punishment  as  may  be  inflicted  on  persons  guilty  of 
misdemeanor.     §  1 « 

And  by  section  2.  if  any  banker,  merchant,  broker,  attorney,  or 
other  agent,  m  whose  hands  any  sum  or  sums  of  money,  bill,  note, 
draft,  cheque,  or  order  for  the  payment  of  any  sum  or  sums  of 
money  shall  be  placed,  with  any  order  or  orders  in  writing,  and 
signed  by  the  party  or  parties  who  shall  so  deposit  or  place  the 
same,  to  invest  such  sum  or*sums  of  money,  or  the  money  to  which 
such  bill,  note,  draft,  cheque,  or  border  as  aforesaid,  shall  relate, 
in  the  purchase  of  any  stock  or  fund,  or  in  or  upon  government 
•r  other  securities,  or  in  any  other  way  or  for  any  other  purpose 
specified  in  such  order  or  orders,  shall  in  any  manner  apply  to  his 
or  their  own  use  and  benefit  any  sueh  sum  or  sums  of  money 
aforesaid,  shall  be  liable  to  the  same  punishment. 

The  act  is  not  to  prevent  persons  receiving  money  due  on  secu- 
rities ;  nor  to  extend  to  any  partners  not  being  privy  to  the  offence ; 
nor  to  lessen  any  remedy  at  law  or  equity,  that  the  party  aggprieved 
may  have  ;  neither  is  it  to  affect  trustees  or  mortgagees ;  nor  to 
restrain  bankers  or  others  from  disposing  of  securities  on  which 
they  have  a  lien. 

By  the  15  Geo.  II.  c.  13.  officers  or  servants  of  the  Bank  of 
England,  secreting  or  embezzling  any  note,  bill,  warrant,  bond, 
deed,  security,  money,  or  effects,  entrusted  with  them,  or  with  the 
company,  are  guilty  of  death  without  benefit  of  clergy. 

By  5  Geo.  III.  c.  25.  and  7  Geo.  III.  c.  50.  if  any  deputy,  clerk, 
agent,  letter-carrier,  post-boy,  or  rider,  or  any  other  officer  or 
person  whatsoever,  employed  in  the  Post-Office,  shall  secrete, 
embezzle,  or  destroy  any  letter,  packet,  or  bag  of  letters,  which 
he  shall  be  entrusted  with,  containing  any  bank  note,  bank  post- 
bill,  bill  of  exchan{;e,  exchequer  bill,  &c.  or  any  security  what- 
ever for  the  payment  of  money,  or  shall  steal  and  take  the  same 
out  of  any  letter  or  packet  that  shall  come  to  his  possession,  he 
shall  suffer  death  without  benefit  of  clergy.  Or,  if  he  shall  destroy 
any  letter  or  packet  with  which  he  has  received  money  for  the 
postage,  or  shall  advance  the  rate  of  postage  on  any  letter  or 
packet  sent  by  the  post,  and  shall  secrete  the  money  received  by 
such  advancement,  he  shall  be  guilty  of  single  felony. 

By  the  3  &  4  W.  &  M.  c.  9.  if  any  person  shall  take  away,  with 
intent  to  steal,  embezzle,  or  purlmn,  any  chattel,  bedding,  or  fur- 
niture, which,  by  contract  or  agreement,  he  was  to  use,  or  shall  be 
let  to  him  in  or  with  such  lodgings,  he  shall  be  guilty  of  felony. 

By  the  2  Geo.  II.  c.  25.  whosoever  shall  steal,  or  take  by  robbery, 
any  exchequer  orders  or  tallies,  or  other  orders  entitling  any  other 
person  to  any  annuity  or  share  in  any  parliamentary  fund,  or  any 
Exchequer  bills,  Bank  notes,  South-Sea  bonds,  East-India  bonds, 
or  any  other  company,  society,  or  corporation  bilb  of  exchange, 
navy  bills, < or  debentures,  goldsmiths'  notes,  for  the  payment  oif 
money,  or  other  bonds  or  warrants,  bills  or  promissory  notes  for 
the  payment  of  any  money,  being  the  property  of  any  other  per- 
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son,  or  of  any  corporation,  shall  be  deemed  gnilty  of  felony  of  the 
same  nature  and  in  the  same  degree,  and  with  or  without  the  be- 
nefit of  clergy,  in  the  same  manner  as  it  would  have  been  if  the  of- 
fender had  stolen  the  money  they  were  meant  to  secure. 

By  the  3  Geo.  IV.  c.24.  ail  persons  who  shall  receive  or  buy 
any  £xchequer  order  or  tally,  or  other  order,  entitling  any  other 
person  or  persons  to  any  annuity  or  share  in  any  parliamentary 
fund,  or  any  Exchequer  bill.  Bank  note,  South-Sea  bond,  East- 
India  bond,  dividend  warrant  of  the  Bank  of  England,  $outh-Sea 
Company,  East-India  Company,  or  any  other  company,  society, 
or  corporation  bill  of  exchange,  navy  bill  or  debenture,  gold- 
smithes  note  for  the  payment  of  money,  or  other  bond,  order,  or 
warrant,  bill  or  promissory  note  for  payment  of  money,  knowing 
the  same  to  have  been  stolen,  shall  be  liable  to  be  prosecuted  and 
punished  respectively  for  felony  or  misdemeanor,  as  the  case  may 
be,  in  like  manner  as  persons  receiving  or  buying  stolen  goods  and 
chattels,  knowing  the  same  to  have  been  stolen,  are  by  the  laws  now 
in  force  liable  to  be  prosecuted  and  punished.    §  1. 

And  all  powers,  provisions,  and  enactments,  contained  in  the 
several  acts  now  in  force,  relative  to  the  searching  for  and  dis- 
covery of  stolen  goods  and  chattels,  and  to  the  apprehending,  pro- 
secuting, and  punishing  of  i^ersons  receiving  or  buying  stolen  goods 
or  chattels,  knowing  the  same  to  have  been  stolen,  shall  extend  to 
the  searching  for  and  discovery  of  any  such  stolen  order,  tally,  bill, 
bond«  warrant,  debenture,  or  note,  and  to  the  apprehending,  pro- 
secuting, and  punishing  of  persons  receiving  or  buying  the  same, 
knowing  them  to  have  been  stolen.     §  2. 

B^  5  Geo.  HI.  C.25.  and  7  Geo.  111.  c.  50.  whoever  shall  rob 
any  mail  in  which  letters  are  sent  or  conveyed  by  the  post,  of  any 
letter,  packet,  or  bag  of  letters,  or  shall  steal  or  take  from  any  such 
mail,  or  from  any  Img  of  letters  sent  or  conveyed  by  the  post,  or 
from  or  out  of  any  post  office,  or  house  or  place  for  the  receipt  or 
delivery  of  letters  or  packets  sent  or  to  be  sent  by  the  post,  any 
letter  or  packet,  shall  be  deemed  guilty  of  felouy,  and  suffer  death 
without  benefit  of  clergy. 

By  12  Ann.  c.  18.  justices,  on  information  that  any  ship  is  in 
distress,  are  authorized  and  required  to  summon  and  employ  re- 
venue officers  and  others  for  the  preservation  of  the  cargo  ;  and  if 
any  person  shall  make  a  hole  in  such  ship,  or  steal  her  pumps,  it  is 
felony  without  benefit  of  clergy. 

And,  by  the  20  Geo.  11.  c.  19.  to  plunder,  steal,  take  away,  or 
destroy  any  shipwrecked  goods,  that  are  there,  or  to  beat  or  wound 
any  person  endeavouring  to  save  his  life  froii)  the  wreck,  or  to  hold 
out  false  lights,  so  as  to  bring  any  ship  into  danger,  is  felony  with- 
out benefit  of  clergy.  But  if  the  goods  stoU  ii  be  of  small  value, 
and  no  barbarity  is  used  in  taking  them,  the  otieiulcr  may  be  pro- 
secuted for  petit  larceny  i 

By  10  Geo.  ill.  c.  18.  if  any  person  shall  steal  uny  dog  or  dogs 
of  any  kind  or  sort  whatsoever  from  tiie  owner  tborcof,  or  from  any 
person  entrusted  by  the  owner  therewith,  or  shall  knowingly  buy. 
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sell,  receive,  hafbour,  keep,  or  detain  aay  such  dog  or  dogs,  on 
conviction  by  oae  wHaees,  or  on  confession  before  two  justices, 
they  shall  forfeit  for  the  first  ofieace  not  exceeding  3^.  nor  less 
than  20/.  together  with  the  charges  previous  to  and  attending  such 
conviction ;  on  default,  to  be  committed  to  the  house  of  correc- 
tion for  not  more  than  twelve  nor  less  than  six  months,  unless  the 
penalty  be  sooner  paid ;  for  the  second  offence,  not  exceeding  M. 
nor  less  than  30/.  and  from  twelve  to  eighteen  months  imprison- 
ment, aa^  to  \^  publicly  whipped  within  three  days  after  commit- 
ment. 

By  14  Geo.  II.  c.6.  and  1&  Geo.  II.  o.84.  if  any  person  shall 
feloniously  drive  away,  or  steal,  or  shall  wilfully  kill,  any  ox,  bull, 
cow,  steer,  bullock,  heifer,  calf,  sheep,  or  lamb,  with  a  felonious 
intent  to  steal  the  whole  carcase,  or  any  part  thereof,  or  shall  assist 
in  committing  any  such  offence,  he  shall  be  guiky  of  felony  with- 
out benefit  of  clergy. 

By  1  Edw.  VI.  c.  13.  and  2  &  3  Edw.  VI.  c.  33.  to  take  or  steal 
^ny  horse,  gelding,  or  mare,  is  felony  without  benefit  of  clergy. 
And  by  31  Eliz.  c.  12.  §  5.  not  only  all  accessariea  before  the 
fact,  but  all  accessaries  after  the  fact,  shall  be  deemed  guilty  of 
felony,  without  benefit  of  clergy. 

At  the  time  this  statute  was  passed,  an  accessary  was  only  guilty 
for  receiving  the  felon,  not  for  receiving  the  goods.  But  now,  by 
8  &  4  W.  &  M.  c.O.  those  who  receive  stolen  horses  are  in  the 
description  of  receivers  of  stolen  goods,  and  liable  to  be  trans- 
potted  for  fourteen  years. 

By  6  Geo.  III.  c.48.  whoever  shall  in  the  night-time  steal, 
damage,  or  destroy  any  oak,,  beech,  walnut,  ash,  elm,  cedar,  fir, 
asp,  lime,  svcamore,  and  birch,  or  the  lops  and  tops  thereof,  and 
by  13  Geo.  III.  c.  33.  poplar,  alder,  lan»,  maple,  and  hornbeam, 
or  any  tree  likely  to  become  timber,  without  the  consent  of  the 
owner  (or  in  any  of  his  majesty's  forests  or  chases,  without  die 
consent  of  the  surveyor,  or  his  deputy,  or  persons  entrusted  with 
the  care  thereof),  shall  for  the  first  offence  forfeit  not  exceeding 
20/.  with  the  charges  previous  to  and  attending  such  conviction, 
or,  in  default  thereof,  be  imprisoned  for  a  term  not  exceeding 
twelve  nor  less  than  six  months,  upless  the  penalty  and  charges 
be  before  paid ;  for  the  second  offence,  to  forfeit  not  exceeding 
30/.  with  the  charges  as  aforesaid,  or  be  imprisoned  from  twelve  - 
to  eighteen  months;  and  for  a  third  oftence,  the  offender, to  be 
deemed  guilty  of  felony,  and  be  transported  fbr  seven  years. 

By  the  6  Geo.  III.  if  any  person  shall  in  the  nk^ht-time  go 
into  the  woods  or  wood-grounds  of  any  of  his  majesfy*s  subjects, 
and  cut,  spoil,  or  otherwise  destroy  any  kind  of  wood,  or  carry 
pr  convey  the  same  away,  (or  shall,  by  night  or  day,  cut  down, 
destroy,  take,  or  convey  away  any  hoUies,  thorns,  or  quicksets, 
growing  in  any  of  his  majesty *s  forests  •r  chases,  or  within  the 
.woods  or  woo4-grounds  of  any  of  his  majesty's  subjects,  0  Geo.  III. 
c.  41 .)  or  shall  have  in  his  custody  any  kind  of  wood  or  youne 
trees  (or  any  such  holli.es,  thorns,  or  quicksets,  as  are  specified 
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in  tiK  9  Geo.  III.  e.  41*)  aad  ahali  aot  gftrt  a  mlisfJMStorf  fiooount 
how  he  casM  hy  the  tame ;  he  shallp  ob  CMivictio9y  fiorfrtt  for  the 
first  offence  not  exoeeding  40ff.  with  the  charges  pre¥io«8  to  and 
attending  ^e  convictien,  or  on*  de&alt  thevM  he  committed  to 
the  house  of  oorreetion  for  one  month  to  hard  labour,  and  be  once 
whipped  there ;  for  the  second  offence  he  shall  fi^rfeit  6/,  witk 
the  charges  as  aforesaid,  or  be  imprisoned  for  three  numthe*  and 
be  whip]^  once  in  e?ery  of  the  said  months;  and  for  the  third 
offence,  be  imprisoned  for  any  time  pot  exceeding  two  vears  nor 
less  than  six  months,  to  be  kept  to  hard  labour,  sjsd  whipped  in 
such  a  manner,  and  at  sneh  times  and  places,  as  the  justices  at 
the  sessions  shall  think  fit. 

By  20  Geo.  II.  c.  90.  any  person  who  shall  unlawfiilly  cut,  tahe^ 
destroy,  break,  throw  down,  bark,  pluck  up,  bum,  d^ace,  spoil, 
or  carrv  away  any  tree,  growing  in  any  waste,  wood,  or  pastare, 
in  which  any  person  has  a  right  of  common,  shaU  incur  the  lik^ 
penal^  as  by  the  6  Geo.  L  st.  2.  c.  48. 

And  the  46  Geo.  III.  c.  66.  enacts,  that  if  any  person,  without 
legal  right  and  authority,  shall  carry  away  any  bark  from  any 
wood  or  wood-^unds,  or  shall  have  any  bark  in  his  nossession^ 
and  shall  not  give  a  satisfactory  account  of  it,  for  the  nrst  offence 
he  nn^  be  fined  409.  for  the  second  5/.  with  4^sts,  and  for  the 
third  he  mi^  be  punished  as  an  incorrigible  rog^e. 

To  prevent  the  d^niction  of  woods  in  fbrests,  it  is  provided 
by  the  5  Geo.  III.  c.  81.  that  f  very  surveyor  of  his  m^)es^8woods^ 
and  his  lawfol  deputy,  and  the  oncers  and  keepers  of  any  forest 
(HP  chace,  may  seise  and  take  away  far  his  own  use  aqy  axe,  or 
other  instrument,  used  by  any  person  abom  lh#y  shsjl  fifid  un- 
lawfully cutting  down  or  destroying  any  timber  ov  other  tree, 
underwood,  or  covert,  within  such  chace  or  foncst. 

And  by  16  Car.  II.  c.  2.  any  constable  may  apprehend,  or  cause 
to  be  apprehended,  evenr  person  he  shall  suspect  having  or  carry- 
ing anv  burden  of  any  kind  of  wood,  underwood,  poles,  young 
tr^Ns  bark,  bast  of  any  trees,  or  any  gates,  stiles,  posts,  paJes, 
rails,  or  hedge^wood,  broom,  or  forze ;  and,  1^  warrant  of  one 
justice,  he  may  enter  into  and  search  the  houses,  or  other  places 
belon^g  to  the  houses,  of  every  person  he  shall  f uspeet  to  hafe 
any  kind  of  wood  ;  and  unless  such  person  shall  give  a  good  ac- 
count how  they  came  1^  the  same,  or  produce  the  party  of  whom 
th^  bought  the  same,  or  some  credible  wito^aa  to  d^KMc  upon 
oath  such  sale  thereof,  they  shall  for  the  first  offence  give  Uie  owner 
such  recompence  for  damages,  and  within  such  time,  as  the  jus- 
tice shall  appoint,  and  shall  also  pay  to  the  poor  a  sum  not  ex- 
ceedmg  10s.  or  in  default  be  committed  to  the  house  of  correction 
for  any  time  not  exceeding  one  month,  or  be  whipped  by  the  con-  > 
stable ;  for  the  second  offence,  be  sent  to  the  hous^  of  corseotion  for 
one  month,  there  to  be^ept  to  hard  labour ;  and  for  a  third  offenpe, 
be  deemed  an  incorrigible  rosue :  provided,  that  in  all  oa^es  they 
are  questioned  within  six  weeks  afler  the  offence  committed. 

0y  16  Car.  II.  c  2.  whoever  shall  buy  any  burdens  of  wood,  ^c. 
^hich  may  justly  be  suspected  to  have  been  stolen,  one  justice. 
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on  complaint  within  six  weeks,  may  examine:the  matter  upon  oath, 
and  award  the  purchaser  thereof  to  pay  treble  value  to  him  from 
whom  it  was  unlawfully  taken ;  or,  in  default  thereof,  may  commit 
the  party  to  gaol,  there  to  remain  one  month  without  baiL 

ft  any  person  by  day  or  night,  cut,  take,  destroy,  break,  thoow 
down,  bajrk,  pluck  up,  bum,  deface,  spoil,  or  <;arry  away  any 
woodsprings,  pales,  woods,  tops  of  trees,  underwoods,  or  coppice 
woods,  thorns,  or  quicksets,  without  the  consent  of  the  owners 
thereof;  or  shall  break  open,  throw  down,  level,  or  destroy  any 
hedges,  fences,  dykes,  or  other  inclosures  thereof;  if  the  offender 
be  not  known,  the  owner  may  have  such  recompence  from  the 
inhabitants  of  the  parbhes,  towns,  hamlets,  villages,  or  places, 
joining  on  such  wood-springs  or  wood-grounds,  and  recover  such 
damages,  and  in  the  same  manner  and  form,  as  by  the  13  £dw.  I. 
St.  1.  c.  46.  unless  the  offender  be  convicted  by  such  parishes  or 
places  within  six  months :  but  if  the  offender  be  known,  he  shall 
be  committed  to  the  house  of  correction  to  hard  labour  for  three 
months,  and  where  there  is  no  house  of  correction,  to  the  prison 
for  four  months,  to  be  publicly  whipped  once  a  month  during  the 
time.     1  Geo.  I.  st.  2.  c.  18 ;  6  Geo.  I.  c.  6. 

By  6  Geo.  III.  c.  36.  if  any  person  shall  in  the  night-time  steal, 
damage,  or  destroy  any  root,  shrub,  or  plant,  of  the  value  of  five 
shillings,  growing  in  any  garden  ground,  nursery  ground,  or  other 
inclos^  ground,  or  shall  be  aiding  or  assisting  therein ;  or  shall 
buy  or  receive  such  root,  shrub,  or  plant,  knowing  the  same  t6  be 
stolen ;  he  shall  be  guilty  of  felony,  and  transported  for  seven  years. 
'  And  by  6  Geo.  III.  c.48.  whosoever  shall  steal,  damage,  or 
destroy  any  root,  shrub,  or  plant,  in  any  field,  nursery,  garden,  or 
garden  ^ounds^  shall  forfeit  for  the  first  offence  not  exceeding 
forty  shillings,  and  for  the  second  not  exceeding  five  pounds. 

A. doubt  having  arisen  whether  this  statute  did  not  virtually  re- 
peal the  6  Geo.  III.  c.  36.  on  a  case  reserved,  the  twelve  judges 
were  of  opinion  that  it  was  repealed,  but  to  be  considered  in  pari 
materia,  and  when  taken  together  that  these  provisions  will  stand 
thus :  if  the  property  be  of  the  value  of  five  shillings,  and  be  taken 
in  the  night,  it  is  felony ;  if  under  five  shillings,  and  taken  either 
by  night  or  day,  it  is  a  misdemeanor;  if  above  five  shillings,  and 
under  forty  shillings,  if  taken  in  the  day,  a  misdemeanor. 

By  the  13  Geo.  111.  c.32.  if  any  person  shall  steal  and  take 
away,  or  maliciously  pull  up  and  destroy,  any  turnips,  potatoes, 
cabbages,  parsnips,  peas,  or  carrots,  growing  or  being  in  any  gar- 
den, land«,  or  grounds,  he  shall,  on  conviction  within  thirty  days, 
forfeit  over  and  above  the  value  of  the  goods,  stolen,  a  sum  not 
exceeding  ten  shillings  to  the  use  of  the  poor,-  first  making  the 
owner  satbfactiou ;  and  on  default  of  payment,  to  be  committed 
to  the  house  of  correction,  there  to  be  kept  to  hard  labour  for 
any  time  not  exceeding  one  month,  unless  the  penalty  shall  be 
sooner  paid.  And  by  31  Geo.  11.  c.35.  the  same  punishment  is 
inflicted  for  the  stealing  of  madder  roots. 

And  by  the  act  of  the  42  Geo.  III.  it  is  enacted,  that  if  any 
person  shall  be  convicted  of  having  committed  the  offences  re- 
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cited  in  the  above  act  (13  Geo.  III.)  in  any  garden,  orchard,  landg 
or  ground,  open  or  inclosed,  he  shall  forfeit  a  sum  not  exceedins 
20#,  besides  the  valae  of  the  goods. 

By  43  Eliz.  c.  7.  to  rob  any  orchards  or  gardens,  or  to  dig  or 
pull  up  any  fruit  trees,  or  destroy  any  h^ges,  pales,  rails,  or 
fences  therein  growing  or  placed,  with  intent  to  take  the  same 
away,  (the  same  not  being  felony  by  the  laws  of  this  realm),  incurs 
&  compensation  for  the  damage  done,  and,  on  default  of  payment, 
the  corporal  punishment  of  whipping. 

By  25  Geo.  II.  c.  ID.  whoever  shaill  unlawfully  break,  or  by 
force  enter  into  any  mine,  pit,  shaft,  or  vein  of  wad,  black  cauke, 
or  black  lead,  with  an  intent  to  carry  away  from  thence  any  wad, 
black  cauke,  or  black  lead ;  or  shall  unlawfully  from  thence  take 
tnd  carry  away  any  wad,  black  cauke,  or  black  lead,  although 
such  mine,  &c.  be  not  actually  broke,  or  by  force  entered  into, 
by  such  offender ;  or  shall  aid,  abet,  assist,  hire,  or  command  any 
person  or  persons  to  commit  such  offences  as  aforesaid;  such 
offenders  shall  be  guilty  of  felony,  and  may  be  committed  to  the  ' 
county  gaol  or  house  of  correction,  for  any  time  not  exceeding  a 
year,  and  publicly  whipped  ;  or  transported  for  a  term  not  ex- 
ceeding seven  years. 

By  the  4  Geo.  II.  c.  32.  to  steal,  cut,  rip,  or  br^ak,  with  intent 
to  steal,  any  lead  or  iron  bar,  iron  grate,  iron  palisadoes,  or  iron 
rail  whatsoever,  being  fixed  to  any  dwelling-house,  out-house, 
coach-house,  stable,  or  other  building  used  or  occupied  with  such 
dwellmg-house,  or  thereunto  belonging,  or  to  any  building  what- 
soever, or  fixed  in  ^ny  garden,  orchard,  court-yard,  fence,  or  out- 
let, belonging  to  any  dwelling-house  or  other  building;  their 
aiders,  abettors,  and  assisters ;  or  whosoever  shall  knowingly  buy  , 
or  receive  the  same;  shall  be  guilty  of  felony,  and  may  be  trans- 
ported for  seven  years. 

And  by  the  21  Geo.  III.  c.  68.  whoever  shall  slip,  cut,  break, 
or  remove,  with  intent  to  steal,  any  copper,  brass,  or  bell-metai 
utensil  or  fixture,  being  fixed  to  any  dwelling-house,  out-house, 
coach-hous^,  stable,  or  other  building,  used  or  occupied  with  such 
dwelling-house,  or  thereunto  belonging,  or  to  any  other  building 
whatsoever,  or  fixed  in  any  garden,  orchard,  court-yard,  fence,  or 
outlet,  belonging  to  any  dwelling-house  or  other  building,  or  any 
iron  rails  or  fencing  set  up  or  fixed  in  any  square,  court,  or  other 
place,  (such  person  having  no  title  or  claim  of  title  thereto) ;  or  * 
whoever  shall  be  aiding,  abetting,  or  assisting  therein,  or  shall 
knowingly  buy  or  receive  the  same,  although  the  principal  felon 
had  not  been  convicted  of  stealing  the  same,  shall  be  guilty  of 
felony,  and  may  be  transported  for  seven  years,  or  imprisonea  for 
any  time  not  exceeding  three  years  nor  less  than  one,  and  there 
kept  to  hard  labour,  and  within  that  time  be  once  or  oftener  but 
not  more  than  three  times  publicly  whipped. 

By  the  5  Eliz.  c.21.  it  is  provided,  that  if  any  person  shall 
unlawfully  break  down  or  destiny  any  head  or  dam  of  a  fish-pond, 
or  shall  wrongfully  fish  therein,  with  intent  to  take  or  kill  fish,  he 
shaH,  on  conviction,  be  imprisoned  three  months,  pay  treble  da- 
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■uiget  tatbe  party  griercdy  and  find  sarditt  for  good  beharkNtr 
lar  aereo  yeara. 

By  the  28  &  23  Car.  II.  c.  26.  lo  fish  in  a  private  or  several 
fiifaei^,  whether  wHh  nets  or  Imes,  or  to  take  any  fish  by  any 
nMaas  whntioever,  in  any  river,  ttew,  pond,  moat^  or  other  water, 
or  im  beaidHi|  tbefcuato  without  the  owner*a  epnaent,  the  ofiend- 
er,  oai  conviction  wkhin  one  month  alker  the  ofl^enoe  committod, 
almU  give  to  the  party  injmed  a  snm  not  esoeeding  treble  damages, 
and  moreover  forfeit  to  the  me  of  the  poor  a  sum  not  exceedng 
4df.  or,  on  defitah  thereof,  he  imprisoned  for  aterm  not  exceeding 
oae  Boathy  uillesB  he  enter  into  a  bond  with  surety  in  a  snm  not 
ttweduig  lOf.  never  to  offend  in  Kke  manner. 

B^  the  4  &fr  W.IIK  e.89.  none  but  the  owners  and  occnpien 
of  MherieSy  the  makers  and  sellers  of  nets,  anthorised  fishermen, 
and  their  apprenlidea,  shall  keep  nets  wt  other  engines  for  taking 
of  fishy  on  pain  of  seinlPff. 

By  90eo.L  c*t2.  if  any  petnon,  armed  and  disguised,  shall 
nalawfolly  steal  or  take  awsy  any  fish  ovt  of  any  river  or  pond;  or^ 
whedier  armed  or  disgvised  or  not,  shall  nnlawfoUyand  nnli- 
cioiisly  bradt  down  the  head  or  mound  of  aay  fish-pond,  wher^iy 
the  fish  ^hall  be  lost  or  destroyed,  or  shall  resene  any  person  in 
enstody  for  any  snoh  offence,  or  procure  any  other  to  join  hirit 
therein,.  heshaD  be  goHty  of  fokmy  without  biraefit  of  cIn|^  Bnt 
now,  b^  4  Gee.  IN.  c.  &4^  the  offence  is  punishable  by  ^ranspor^ 
talion  for  seven  years,  or  imprisonment  and  hard  labour  in  the 
faonse  of  correction  for  any  term  not  exceeding  three  years. 

And  by  the  ft  Geo.  III.  c.  14.  la  enter,  w^ont  the  conaeat  of 
the  owner,  into  any  park  or  paddodL  indeoed,  or  into  aay  garden, 
ofcbard,  or  ymrd,  belonging  to  or  ndjoining  any  dwelling-lnMtte, 
in  or  tknongh  Which  park,  paddock,  sarden,  orchard;  and  yard, 
any  river,  stream,  pond,  pool,  moat,  Kew,^or  other  vrater,  akmll 
Iran  or  be,  and  by  uiy  means  whatsoever  to  steal;  kill,  or  deatroy 
any  fish,  bred,  k^pt,  or  preserved  therein;  or  to  be  assinting 
tbmin ;  or  to  receive  or  buy  any  such  fish ;  is  transportation  for 
seven  years,  provided  theoftenders  be  indicted  within  six  moirths 
after  the  offence  committed.  And  by  the  third  section,  to  take, 
kill,  or  destroy,  or  attempt  to  take,  kill,  6x  destroy,  any  fish  in  any 
rtversv  &c.  in  any  inclosed  private  ground,  not  being  a  park,  ^c. 
belonging  to  or  axi^^oining  to  a  dwelling  house,  incurs  a  penalty  of 
6/.  aiM  cm  defiiolt  thereof  to  be  committed  to  the  house  of  cor- 
rection for  a  term  not  exceeding  six  months. 

By  SSCar.lf.  c.6.  to  cot  or  steal  anyckith  or  woollen  mann- 
iSurtores  from  the  rack  or  tenter  in  the  nighttime,  was  felony  with- 
out benefit  of  dergy.  Bitt,  by  4  Geo.  I  ¥  •  c.  6S.  the  punishnnent 
is  altered  to  tfansportatbn  for  life  or  not  less  than  seven  years, 
or  imprisonment,  or  impsisoDment  and  hard  labour,  for  not  exceed- 
ing seven  years. 

By  the  18  Geo.  II.  e.  27.  to  steal>  by  day  or  night,  any  linen, 
fostian,  calico,  cotton,  doih  made  of  ceaton  or  linen  yam  mixed, 
or  any  thread,  linen,  or  cotton  yam,  linen  or  cotton  tape,  incle, 
filleting,  laces,  or  any  goods  whatsoeverv  exposed  to  be  printed 
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bleached,  bowked,  or  dried,  in  aay  pTinthig  or  MeadtiA^^j^imd^ 
or  in  any  of  the  shops,  lofts,  or  places  thereto  belonging,  to  the 
vttlne  of  lOi.  or  to  assist  in  so  doing,  is  felonjr  without  benefit  of 
clergy ;  but  the  judge  has  a  diteretionary  power  to  transport  for 
fourteen  years. 

By  23  Hen.  VIII.  c.l.  and  25  Hen.  VIII.  c.  3.  to  steal,  carry» 
or  take  away  any  goods  or  chattels  from  any  churchy  chapel,  or 
other  holr  place,  is  felony  without  benefit  of  clergy. 

But  it  haying  been  held  not  to  be  sacrilege  within  these  statutes, 
when  not  accompanied  with  the  actual  breaking  of  the  chntch  or 
diapel  from  which  the  goods  are  stolen^  it  was  enacted  bv  the 
1  Edw.  VI.  c.  22.  that  to  steal  goods  out  of  any  parish  dnfrch,  or 
other  church  or  chapel,  is,  whether  accompanied  with  a  breaking 
or  not,  felony  without  benefit  of  clergy.  * 

MIXBD  OR  COMPOUND   LARCBNY 

Consists  in  a  taking  from  one's  house  or  person. 

Lmreem^  from  the  pttrson  is  either  bv  privately  stealing,  pr  by 
open  and  vi<^nt  assault,  which  is  usnaUy  called  robbery. 

Pritatefy  stealing  from  the  person. — By8£li2.  c.4.  the  feio-^ 
nions  taking,  of  any  money,  goods,  or  chattels,  above  the  value  of 
twelve-pence^  from  the  person  of  any  other,  privily  without  his' 
knowledge,  in  any  place,  is  felony  witnout  benefit  of  clergy.  Sut 
by  the  48  Geo.  III.  c.129.  the  punishment  is  altered  to  trans^ 
portation  for  life,  ot  for  seven  years,  or  to  be  imprisoned  only; 
or  to  be  imprisoned  and  kq>t  to  hard  labour^  for  any  term  not 
exceedinff  three  years. 

It  has  been  held,  that  this  statute  does  not  protect  persons  who' 
by  intoxication  have  exposed  thenutelves  to  depredation ;  unless 
the  person  upon  whom  the  larceny  was  committed  was  made  drunk 
by  the  artifice  of  the  prisoner,  in  order  to  accomplish  his  purpose. 

But  an  offender  who  stellds  any  thing  privily  from  Uie  person  of 
another  while  such  person  is  depriv^  of  consciousness  by  the 
power  of  sleep,  is  guilty  of  the  capital  part  of  the  offence. 

Robbery  of  the  person, — Robbery  is  the  forcible  and  felonious 
taking  from  the  person  of  another  goods  or  money  to  any  value^ 
by  violence  or  putting  him  u  fear ;  this  by  the  8  Eliz.  c.  4;  is  felony 
without  benefit  of  clergy. 

To  constitute  this  ofiehce,  there  must  be  ^forcible  taking,  other- 
wise it  is  no  robbery ;  but  any,  the  least  degree  of  force,  which  may 
inspire  the  mind  with  fear^  is  sufficient ;  and  therefore  where  a  per^ 
son  kept  fast  hold  of  a  basket  on  his  head  until  it  was  wrenched 
from  him  by  the  thief,  or  to  snatch  an  ear-rino;  from  a  lady's  ear, 
have  been  held  robbery :  neither  can  he  who  has  once  actually 
completed  the  offence,  by  forcibly  taking  goods  into  his  possession, 
afterwards  purge  it  by  any  re-delivery. 

It  is  immaterial  of  what  value  the  thing  taken  is :  a  penny  as  well 
as  a.  pound,  thus  forcibly  extorted,  makes  a  robbery. 

It  must  be  a  taking  from  the  person,  as  a  horse  whereon  a  man 
is  riding,  or  money  out  of  his  pocket ;  or  else  openly  and  before 
his  face. 
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year  after  the  robbery  committed.  And  by  8  Geo.  II.  c  16.  the 
party  robbed  must  enter  into  a  bond  in  the  sam  of  100/.  with  two 
sufficient  sureties  for  pa^pient  of  oosts^  in  case  he  shall  hiqppen  to 
be  nonsuited  or  shall  discontinue  the  action,  or  in  case  judgment 
ilhall  be  given  in  demurrer,  or  a  verdict  against  him. 

By  the  68  Geo.  III.  c.70.  which  rep^s  several  of  the  laws 
gianting  rewards  for  the  apprehension  of  felons,  it  is  enacted,  that 
so  much  of  the  act  4  W.  ^  M.  c.  8.  as  authorizes  tibe  payment 
of  40/.  by  way  of  reward  to  every  person  who  shall  apprehend 
or  prosecute  to  conviction  one  or  more  thieves  dr  robbers,  for  any 
robbery  committed  upon  any  highway,  passage,  field,  or  open 
place ;  and  also  so  much  of  the  act  6  &  7  W.  III.  c.  17.  as  autho- 
rizes and  directs  the  payment  of  40/.  by  way  of  rewanl  to  every 
person  who  shall  apprehend  any  person  who  shall  have  counter* 
feited  any  of  the  current  coin  of  this  realm,  or  that  shall  have'dip- 
ped,  washed,  filed,  or  any  way  diminbhed  the  same,  or  shall  bring 
or  cause  to  be  brought  into  this  kingdom,  any  dipt,  hhe,  or  coun- 
terfeit coin,  and  prosecute  such  person  until  convicted ;  and  also 
so  much  of  the  act  5  Ann.  c.SI.  as  authorizes  and  directs  the 
payment  of  40/.  by  way  of  reward  to  every  person  who  shall  ap- 
prehend any  person  guilty  of  burglary,  and  prosecute  htm  until 
convicted ;  and  also  so  much  of  14  Geo.  II.  c.  6.  as  authorizes  and 
directs  the  payment  of  10/.  by  way  of  reward  to  every  person  who 
shall  apprehend  and  prosecute  to  conviction  any  offender  who  shall 
steal  one  or  more  sheep,  or  shall  assist  any  person  to  commit  any 
such  offence ;  and  also  so  much  of  the  act  15  Geo.  II.  c.  18.  as  au- 
thorizes and  directs  the  payment  of  40/.  by  way  of  reward  to  who^ 
ever  shall  apprehend  any  person  who  shaU  have  committed  any  of 
the  offences  by  the  same  act  made  high  treason  or  felony,  and  the 

Gyment  of  the  jBum  of  10/.  by  vmy  of  reward  to  whoever  shall  in 
e  manner  apprehend  any  person  who  shall  have  made  or  coun- 
terfeited any  copptx  money,  and  shall  prosecute  such  offenders 
until  c^victed ;  shall  be,  and  the  same  are  hereby  repealed.  §  1. 

And,  from  and  after  the  passing  of  this  act,  no  certificate  which 
shall  be  granted  pursuant  to  the  recited  act  of  10  &  11  W.  III.  to 
any  person  who  shall  apprehend  and  prosecute  to  conviction  any 
person  guilty  of  any  of  the  felonies  therein  before-mentioned,  to 
discharge  such  person  from  parish  and  ward  offices,  shall  be  assign- 
aUe  by  the  person  to  whom  such  certificate  shall  be  origin^ly 
granted,  4o  any  person  whosoever;  nor  shall  any  such  certificate 
exempt  from  parish  or  ward  offices  any  other  person  whomsoever 
than  the  person  to  whom  the  same  was  originally  granted.     §  2. 

But  nothing  herein  contained  shall  extend  to  take  away  from  the 
executors  or  administrators  of  any  person  killed  by  any  robber,  en- 
deavouring to  apprehend  or  in  making  pursuit  after  him,  of  any  re- 
ward to  which  the  executors  or  administrators  would  be  entitled  by 
the  said  act  of  4  W.  &  M.  c.  8 ;  nor  to  deprive  any  person  of  the 
horse,  furniture,  and  arms,  money,  or  other  goods  of  any  robber^, 
and  which  by  the  same  statute,  are  directed  to  become  the  property 
of  any  person  who  shall  apprehend,  prosecute,  or  convict  any  such 
jTobber  as  therein  mentioned.     Nor  shall  any  thing  herein  containeci 
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iextend  to  deprive  the  executom  or  administraton  of  any  watchuMi 
or  other  person  who  ahail  hi4>peii  to  be  killed  by  any  burglar  or 
housebreaker^  .endcavouriog  to  apprdiend  or  in  making  puniiH 
after  him,  of  any  reward  to  which  such  exeonlors  or  administrators 
would  be  entitled  by  virtue  of  the  said  act^  5  Ana.  c.  31. — §3. 

And  a$  wuimy  persons  are  deterred  from  frsssemtit^g  permms 
fuUiy  sffeUi^f  npam  oeeouMt  of  the  eMpencs  emd  bm  of  time,  it 
IS  enacted^  that  from  and  after  the  passing  of  this  act  it  shall  be 
lawful  for  the  courts  at  the  request  of  the  prosecutor,  or  any  person 
who  shall  become  bound  in  any  recognisance  to  prosecute  or  gm 
evidencCf  or  who  shall  be  subpoena'd  to  give  evidence  against  any 
person  accused  of  any  grand  or  petit  larcenv  or  other  raony»  and 
who  shall  appear  to  prosecute  and  give  eridenct»  or  who  shall  ap- 
pear to  the  court  to  have  been  active  in  the  apprehension,  to  order 
the  sheriff  or  treasurer  of  the  county  to  pay  unto  such  proseontor 
and  witnesses,  and  persons  concerned  in  such  apprehension^  as 
well  the  costs,  charges,  and  expences  which  such  prosecutor  riiall 
be  put  to  in  prefen^iag  the  indictment,  as  also  suph  sums  of  money 
as  to  the  court  shall  seem  reasonable  and  sufficient  to  reimburse 
Bi|ch  prosecutor,  and  witnesses,  and  persons,  lor  the  expenoes 
they  shall  have  been  put  to  in  attending  before  the  grand  jury,  and 
in  otherwise  carrying  on  such  prosecution,  and  also  to  compensate 
such  prosecutor,  and  witnesses,  and  persons,  for  their  loss  c^time 
and  troulde  in  such  apprehension  and  prosecution.    §  4. 

OfprivaUl^  stealing  from  the  House.— By  the  10  &  II  W.  III. 
c.  23.  it  was  enacted,  that  all  persons  who,  by  aiffht  or  day,  should, 
in  any  shop,  warehouse,  coach-house,  or  staBle,  privately  and 
feloniously  steal  any  goods,  wares,  or  merdiandizes,  of  the  vahie 
of  five  shillings  or  more,  or  should  assist,  hire,  or  command  any 
person  to  commit  such  offence,  should  be  guilty  of  felony  without 
benefit  of  clerrv.  But  the  severity  of  this  punishment  having 
been  thought  to  be  the  means  of  deterring  persona  from  prosecuting, 
it  wajs  enacted  by  the  1  Geo.  IV.  c.  117.  that  so  much  of  the  said 
act  as  took  a^vay  the  benefit  of  clergy  from  persons  convicted  of 
privately  aiid  ^loniousK  stealing  anv  goods,  wares,  or  merchan- 
aizes  under  the  value  of  15/.  should  be  repealed,  and  the  follow* 
ing  punishment  substituted ;  which  now,  by  the  4  Geo.  IV.  c.  63. 
is  extended  to  all  offences  of  this  descrmtion,  whether  the  goods 
stolen  be  under  or  above  that  value.  By  the  last-mentioned  statute, 
"  every  person  convicted  of  privately  stealing  any  goods  or  chattels 
in  any  shop,  warehouse,  coach-house,  or  s^le,  or  of  procuring, 
^H>unselling,  aiding,  or  abetting  any  such  offenders,  shall  be  liable, 
at  the  discretion  of  the  court  to  be  transported,  beyond  the  seas 
for  life,  or  for  any  time  not  less  than  seven  years,  or  to  be  im^ 
prisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labonr  in  the 
common  gaol  or  house  of  correction,  for  any  time  not  exceeding 
seven  years." 

The  property  stolen  must  be  such  as  is  common  tot,  and  usually 
kept  in  the  places  mentioned  in  the  act,  and  not  any  other  valuable 
thing  which  may  happen  to  be  put  there ;  and  therefore  it  has  beeit 
l^eldj  that  only  bridles,  saddles,  and  the  like,  and  not  the  coach** 
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man's  box-coat,  or  other  livery,  are  the  proper  furniture  of  a  stable. 
Shops  and  warehouses  also,  when  used  merely  as  repositories  of 
goods,  and  not  as  places  of  ssAe,  are  not  within  the  act ;  and  conse- 
quently a  prisoner  cannot  be  convicted  of  privately  stealing  in  a 
shop  any  article  which  is  not  exposed  there  for  sale,  but  which  hap- 
pens to  be  left  there  to  be  repaired,  or  for  some  other  similar  pur- 
pose. It  has  also  been  solemnly  determined,  that  privately  stealing 
money  to  the  amount  of  five  shillings,  is  not  within  this  statute. 

In  prosecutions  under  this  act,  it  is  held  not  to  be  privately 
stcalmg,  if  any  person  whatsoever  see  or  perceive  the  theft  at  the 
time  it  is  committed. 

Robbing  in  a  Dwelling-HouH.— By  23  Hen.  VIII.  c.l.  and 
25  Hen.  VIII.  c.  3.  to  rob  any  person  or  persons  in  their  dwelling- 
house  or  dwelling-place,  the  owner  or  dweller,  his  wife,  childrep, 
or  servants  being  then  withhi,  and  put  in  fear  and  dread  by  the 
same,  is  felony  without  benefit  of  clergy. 

By  1  £dw.  IV.  C.12.  §10.  to  break  a  house  burglariously,  if 
in  the  night-time,  or  to  break  a  house  and  commit  a  felony  therein, 
if  in  the  day-time,  any  person  being  then  in  the  same  house  where 
the  breaking  shall  be,  and  thereby  put  in  fear  and  dread,  is  felony 
without  benefit  «f  clergi^. 

There  must  be  an  actual  breaking  of  the  house,  or  some  part  of 
it,  to  oust  the  offender  of  his  clergy  by  this  statute. 

By  5  &  6  £dw.  VI.  c.  1.  to  rob  any  person  in  any  part  or  parcel 
of  his  dwelling-house,  or  in  any  place  within  the  precincts  of  the 
same,  the  owner,  his  wife,  children,  or  servants  being  in  the  same 
house  or  place  at  the  time,  whether  the  owner,  his  wife,  or  children 
shall  be  sleeping  or  waking,  is  felony  without  benefit  of  clergy. 

These  statutes  extend  to  cases  where  persons  are  within  the  house 
at  the  time  of  the  robbery ;  the  following  where  no  person  is  within 
the  house  at  the  time. 

By  39  Eliz.  c.  15.  to  take  away  in  the  day  time  any  money, 
goods,  or  chattels,  being  of  the  value  of  five  shillings  or  upwards, 
in  any  dwelling-house  or  houses,  or  any  part  thereof,  or  any  out- 
house or  out-houses  belonging  to  and  used  with  any  dwelling-house 
or  houses,  is  felony  without  benefit  of  clergy. 

By  5  &  6  tldw.  VI.  c.  9.  to  rob  any  person  in  any  booth  or  tent, 
in  any  fair  or  market,  the  owner,  his  wife,  children,  servant  or 
servants,  then  being  within  the  booth  or  tent,  whether  they  shall  at 
the  time  be  sleeping  or  waking,  b  felony  without  benefit  of  clergy. 
.  Housebreaking. — By  3  &  4  W.  &  IVI.  c.9.  to  rob  any  dwelling- 
house  in  the  day-time,  any  person  being  therein,  and  put  in  fear, 
or  to  comport,  aid,  abet,  assist,  counsel,  hire,  or  command  any  per- 
son to  commit  such  offence,  is  felony  without  benefit  of  clergy. 

Although  this  part  of  the  statute  does  not  expressly  signify 
that  breaking  and  entering  the  house  is  necessary  to  constitute  the 
crime,  yet  as  the  word  rob,  in  a  legal  construction,  alway  includes 
the  idea  of  force  and  violence,  it  is  held  that  the  ingredients  of 
breaking  and  entering  are,  ex  vi  termini,  included  in,  and  implied 
by,  the  term  rob;  and  it  is  settled  in  a  variety  of  determinations 
upon  the  statutes  relating  to  this  subject,  that  the  breaking  must  be 
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of  a  dwelling-house,  in  the  same  way  as  it  would  be  necessary  to 
constitute  burglary  at  common  law. 

By  3  &  4  W.  &  M.  c.  9.  to  break  into  any  dwelling-house,  shop, 
or  warehouse  thereunto  belonging,  or  used  therewith,  in  the  day* 
time,  and  feloniously  to  take  away  any  money,  goods,  or  chattels, 
of  the  value  of  five  shillings  or  upwards,  therein  being,  although  no 
person  shall  be  within  such  dwelling-house,  shop,  or  warehouse ; 
or  to  comport,  aid,  abet,  assist,  counsel,  hire,  or  command  any  per- 
son to  commit  such  offence,  is  felony  without  benefit  of  clergy. 

Stealing  in  a  Dwdling- House. — By  12  Ann.  c.  7.  to  steal  any 
money,  goods,  wares,  or  merchandizes,  of  the  value  of  forty  shil- 
lings or  more,  being  in  a  dwelling-house,  or  out-house  thereunto 
belonging,  although  such  house  or  out-house  be  not  actually 
broken  by  such  offender,  and  although  the  owner  of  such  goods, 
or  any  other  person,  be  or  be  not  in  such  out-house  ;  or  to  assist 
or  aid  any  person  to  commit  such  offences,  is  felony  without  bene* 
fit  of  clergy ;  but  this  act  does  not  extend  to  apprentices  under 
fifteen  years  of  age« 

Asstmlting  with  intent  to  rob. — It  being  deemed  expedient  to 
make  better  provision  for  the  punishment  of  persons  guilty  of 
offences  against  the  form  of  the  7  Geo.  II.  c.  21.  and  to  amend  the 
said  act ;  it  is  therefore  enacted  by  the  4  Geo.  IV.  c.  54.  §  5.  that 
if  any  person  shall  maliciously  assault  any  other  person  with  intent 
torob,or  shall  by  menaces  or  by  force  maliciously  demand  money,' 
security  for  money,  goods  or  chattels,  wares  or  merchandize,  of 
any  other  person  with  intent  to  steal  the  same ;  or  shall  maliciously 
threaten  to  accuse  any  other  person  of  any  crime  punishable  by 
law  with  death,  transportation,  or  pillory,  or  of  any  infamous 
crime,  with  a  view  or  intent  to  extort  or  gain  money,  security  for 
money,  goods,  or  chattels,  wares  or  merchandize ;  or  shall  pro- 
cure, counsel,  aid,  or  abet  the  commission  of  the  said  offences,  or 
of  any  of  them ;  every  person  so  offending  shall  be  adjudged 
guilty  of  felony,  and  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  for  life,  or  for  such  term,  not  less  than  seven 
years,  as  the  court  shall  adjudge,  or  to  be  imprisoned  and  kept  to 
hard  labour  in  the  common  gaol  or  house  of  correction  for  any 
term  not  exceeding  seven  years.    §  5. 


CHAPTER  XIV. 
0/  Malicious  Mischief. 


jVl ALicious  Mischief,  or  Damage,  is  a  species  of  injury  tp 
private  property,  which  the  law  considers  as  a  public  crime. 

By  22  &  23  Car.  II.  c.7.  if  any  person  shall  in  the  night-time, 
maliciously,  unlawfully,  and  wilfully,  kill  or  destroy  any  horses, 
sheep,  or  other  cattle,  he  shall  be  guilty  of  felony  ;  or  if  he  shall  in 
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the  olgfti-time,  maUeioui^yy  unlawfully^  and  wiUingly ,  maim,  wound, 
or  otherwise  hurt  any  horse>  sheep,  or  other  cattle>  whereby  the 
same  shall  not  be  killed  or  utterly  destroyed^  he  shall  forfeit  treble ' 
damages. 

Also  by  the  9  Geo.  I.  c.  22.  any  person  who  shall  unlawfully  and 
maliciously  (against  the  owner  or  otherwise)  kill,  maim,  or  wound 
any  cattle,  whether  by  night  or  by  day,  shall  be  guilty  of  felony 
wiUiottt  benefit  of  clergy.  But  by  the  4  Geo.  IV.  c.  54.  the  pu- 
nishment is  altered  to  transportation  for  life,  or  for  seven  years, 
or  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
labour,  for  any  term  not  exceeding  seven  years. 

Horses^  mares,  and  colts,  are  included  under  the  word  **  cattle,'^ 
in  this  act. 

By  37  Hen.  VIIL  c.  6.  to  cut  out,  or  cause  to  be  cut  out,  the 
tongue  of  any  tame  beast  alive,  belonging  to  another  person,  in- 
curs treble  damages  to  the  party,  and  a  fine  of  10/.  to  the  king. 

By  26  Geo.  III.  c.71.  no  person  shall  use  any  place  for  slaugh^ 
tering  cattle,  not  to  be  killed  for  butcher's  meat,  without  a  licence 
iGrom  the  quarter  sessions,  or  a  certificate  from  the  minister  and 
ohurchwardens,  that  the  party  is  a  fit  person  to  be  licensed ;  and 
if  such  person  slaughter  any  cattle  without  such  licence,  or 
living  notice  as  the  act  directs,  he  shall  be  guilty  of  felony.  And 
if  he  destroy,  burn,  or  rub  with  lime,  or  oUier  corrosive  matter, 
the  skin  or  hide  of  any  beast  slaughtered  by  him,  he  is  guilty  of  a 
misdemeanor. 

By  22  &  28  Car.  IL  c.  6.  if  any  person  riiall  in  the  night-time, 
malipiously,  ualawfWy,  and  willingly,  destroy  any  plantations  of 
treesy  or  throw  down  any  inclosures,  he  shall  forfeit  to  the  party 
grieved  treble  damages. 

By  9  Geo.  L  c.  22.  who^er  shall  cut  down,  or  otherwise  destroy 
any  trees  planted  in  aay  avenue,  or  growing  in  any  garden,  orch^ardy 
or  plantation,  for  ornament,  shelter,  or  profit;  shall  suffer  death 
vrithout  benc^t  of  clergy.  But  now  ^  4  Geo.  IV.  c.  64.  the 
offender  is  liaUe  to  be  transported  for  li^  or  for  seven  years^  or 
to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  Imrd 
labour^  for  any  term  not  exceeding  seven  year9» 

And  by  1  Geo.  I.  st.  2.  c.  48.  if  any  person  shall  midiciously  set' 
on  fire,  or  bum,  or  cause  to  be  burnt,  any  wood,  underwooa,  or 
coppice,  or  any  part  thereof  he  shall  be  guilty  of  felony. 

By  48  Eliz.  c.  13.  whosoever  shall  wilrally  and  of  malice  bum, 
or  cause  to  be  bumt,  or  aid,  procure,  and  consent  to  the  burning 
of  any  bam,  or  stack  of  com  or  grain,  within  any  of  the  counties 
of  Cumberland,  Northumberland,  Westmoreland,  and  Durham, 
shall  be  guilty  of  felony  without  benefit  of  clergy. 

By  9  Geo.  I.  c.22.  if  any  person  shall  set  fire  to  any  house, 
bam,  or  out-house ;  or  to  any  hovel,  cock,  mow,  or  stack  of  com, 
straw,  hay,  or  wood,  &c.  he  shall  be  guilty  of  felony  without 
benefit  of  clergy. 

By  22  &  23  Car.  IT.  maliciously,  unlawfully,  and  vriUingly,-  in 
the  night  time»  to  bum,  or  cause  to  be  bumt  or  destroyed,  any 
ricks,  or  stacks  of  com,  hay,  or  grain,  bams,  houses,  buildings. 
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br  kilnsy  is  felony ;  but  tbe  offender  may  make  has  election  to  be 
tnuisported  for  seven  years. 

By  11  Geo.  II.  c.22*  if  any  person  shall  maliciously  or  wilfully 
pull  down  or  otherwise  destroy  any  store-house  or  gpranary,  or 
dthe^  place  where  com  shall  be  there  kept  in  order  to  be  exported ; 
Or  shall  unlawfully  enter  such  store-house,  granary,  or  other  place, 
and  take  and  carry  away  any  com,  flour,  meal^  or  grain  therefrom, 
br  shall  throw  abroad  or  spoil  the  same,  or  any  part  thereof;  or 
shall  Unlawfully  ei^ter  on  board  any  ship  or  vessel,  and  wilfuUy^and 
maliciously  take  and  carry  away,  cast  out  therefrom,  or  otherwise 
spoil  dr  danlage  any  meal,  flour,  wheat,  or  grain  therein,  intended 
/or  exportation ;  he  shall  be  guilty  of  felony,  and  transported  for 
seven  years. 

And  by  9  Geo.  L  c.  23.  if  any  person  shall  send  anv  letter, 
without  any  name  subscribed  thereto,  or  signed  with  a  fictitious 
name,  threatening  to  burn  anv  house,  out-house,  bam,  stack  of 
corn  or  j|raiii,  hay  or  straw,  ne  shall  be  guilty  of  felony  without 
benefit  ot  clergy.  But  by  the  4  Geo.  IV.  c.  54.  the  punishment 
is  trazyiportatioii  for  life  or  seven  years,  or  imprisonment,  or  impri- 
sonment aad  hard  labour,  for  not  exceeding  seven  years* 

By  0  Geo.  L  c.  22.  wilfully  and  maliciously  to  beat,  wound,  or 
tuie  any  other  violence  to  any  person,  with  intent  to  deter  or  hinder 
him  from  buying  of  corn  in  any  market  or  other  place ;  or  unlaw- 
fully to.  stop  or  seize  upon  any  waggon,  cart,  or  other  carriage, 
or  horse,  loaded  with  wheat,  flour,  meal,  malt,  or  other  crain,  in 
the  way  to  or  from  any  city,  market-town,  or  sea-port,  and  wilfully 
and  maliciously  to  break,  cut>  separate,  or  destroy  the  same^  or 
any  part  thereof,  or  the  harness  of  the  horses;  or  unlawfully  to 
take  offj  drive  away,  killj  or  wound  any  of  such  horses;  or  unlaw* 
fully  to  beat  or^  wound  the  drivers,  in  order  to  stop  the  same ;  or 
to  scatter  such  wheat,  &c.  or  to  take  or  damage  the  same,  or  any 
part  thereof;  subjects  the  offender  to  imprisonment  in  the  house  of 
correction  for  any  time  not  exceeding  three  months  nor  less  than 
one,  and  to  be  once  publicly  whipped  during  the  time;  for  the  se- 
cond offence,  to  be  transported  for  seven  years. 

By  the  3  Geo.  IV.  c.7t.  if  any  person  shall  wantonly  and 
cruelly  beat,  abuse^  or  ill-treat  any  hprse,  mare,  gelding,  mule,  ass, 
ox,  cow,  heifer,  steer,  sheep,  or  other  cattle,  he  shall  forfeit  not 
exceeding  5/.  nor  less  than  10«»  or  be  committed  to  the  house  of 
correction  for  not  exceeding  three  months.  Prosecutions  must  be 
within  ten  days.  In  cases  of  frivolous  and  vexatious  complaints^ 
the  party  shaU  pay  to  the  person  complained  of  20«. 

By  the  43  £liz.  c.  7.  every  person  who  shall  unlawfully  cut  or 
take  away  any  com  or  grain  growing,  shall  on  conviction,  for  the 
first  offence,  pay  such  damages  as  the  justice  shall  appoint,  or  on 
default  thereof  be  whipped;  and  for  every  other  offence  h^  shall 
in  like  manner  be  whipped. 

But  if  the  person  shall  cut  it  at  one  time,  and  come  again  at 
another  time  and  take  it  away,  it  is  felony. 

By  10  Gkp.  II.  c.  32.  to  set  fire  to  a  coal-mine  is  felony  without 
ben^t  of  clergy.  And  by  9  Geo.  III.  c.  29.  to  destroy  or  damage 
any  engine  or  machine  u>r  drawing  coals  from  coal-mines,  or  for 
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drawing  water  from  any  mine  of  coal,  lead,  tin,  copper,  or  othe^ 
minerais^  or  any  bridge,  waggon-way,  or  trunk,  belonging  to.  the 
same,  is  felony  and  transportation  for  seven  years.  The  same  sta- 
tute enacts,  that  if  any  person  shall  burn  or  set  fire  to  any  wiqd 
saw-mill,  or  other  wind  or  water-inill,  or  any  of  the  works  thereunto 
belonging,  he  shall  be  guilty  of  felony  without  benefit  of  clergy. 

By  the  56  Geo.  III.  c.  125.  if  any  persons  unlawfully,  riotously, 
and  tumultuously  assembled  together  in  disturbance  of  the  public 
peace,  shall  unlawfully,  and  with  force,  demolish,  pull  down, 
destroy,  or  damage^  or  begin  to  demolish,  pull  down,  destroy,  or 
damage,  any  fire  engine  or  other  engine  erected  for  making, 
sinking,  or  working  collieries,  coal  mines,  or  other  mines ;  or  any 
bridge,  waggon-way,  or  trunk  erected  for  conveying  coals  or  other 
minerals  from  any  colliery,  coal-mine,  or  other  mine,  to  any  place, 
or  for  shipping  the  same,  or  any  staith  or  other  erection  or  build- 
ing for  depositing  coals  or  other  minerals,  or  used  in  the  manage- 
ment of  tne  business  of  any  such  colliery,  coal  mine,  or  other 
mine,  whether  the  same  engines,  bridges,  waggon- ways,  trunks, 
staiths,  erections,  and  other  buildings  or  works,  shall  be  finished 
or  only  begun  to  be  set  up ;  every  such  demolishing,  pulling  down, 
destroying,  and  damaging,  or  beginning  to  demohsh,  pull  down, 
destroy,  and  damage,  shall  be  adjudged  felony,  without  benefit  of 
cler^.     §  I. 

The  persons  damnified  shall  be  entitled  to  recover  the  value  or 
damage,  in  such  manner  as  provided  by  the  1  Geo.  I.  c.  5.    §  2. 

And  whenever  any  number  of  persons  shall  so  unlawfully  assem- 
ble, the  ovi  ners  or  proprietors  shall,  as  soon  as  conveniently  may 
be  after,  give  notice  to  one  of  the  nearest  magistrates,  and  to  the 
constable  or  some  one  of  the  resident  housekeepers  of  the  place ; 
and  no  person  shall  be  enabled  to  recover  any  damages  by  this 
act,  unless  he  shall  have  given  such  notice  within  two  days  after 
such  damage  done  by  such  offenders  unto  some  of  the  inhabitants 
near  unto  the  place  where  such  fact  shall  be  committed,  and  sh^l 
within  font  days  after  give  in  his  examination  upon  oath»  or  the 
examination  upon  oath  of  his  servants,  before  any  ju!*tice  inhabit- 
ing within  the  hundred,  or  near  unto  the  same,  whether  he  do 
know  the  person  or  persons ;  and  if  it  be  confessed  tbat  he  do 
know,  then  he  shall  be  bound  by  recognizance  to  prosecute ;  also, 
>o  person  who  shall  sustain  damage,  shall  be  enabled  to  sue  the 
inhabitants  of  any  hundred,  except  within. one  year;  and  the 
tiotice  hereby  required  may  be  given  in  Scotland  to  the  sheri^ 
or  Stuart  depute.     §  3. 

By  J  Ann.  st.  2.  c.9.  captains  and  mariners  belonging  to  ships, 
destroying  the  same,  to  the  prejudice  of  the  owners,  are  guilty  of 
felony  without  benefit  of  clergy. 

By  43  Geo.  III.  c.  113.  it  is  enacted,  that  if  any  person  shall 
cast  away,  burn,  or  destroy  any  ship,  or  shall  counsel  or  direct  the 
same  to  be  done,  with  intent  to  defraud  the  insurers,  he  shall  be 
guilty  of  felony  without  benefit  of  clergy. 

And  by  12  Ann.  st.  2.  c.  18.  making  any  hole  in  a  ship  in  dis- 
tresSj  or  stealing  her  pumps,  or  aiding  or  abetting  such  offence> 
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or  wilfully  doing  any  thing  to  thf  immediate  loss  of  such  ship,  id 
felony  without  benefit  of  c^ler^. 

By  1  Geo.  II.  c.  19.  and  8  Geo.  II.  e.  20.  to  break  down,  pluck 
up,  level,  or  destroy  any  turnpike  gate,  or  any  posts,  rails,  wall,  or 
other  fence  thereto  belonging,  or  any  chain,  bar,  or  fence  of  any 
kind  whatsoever,  set  up  or  erected  by  act  of  parliament  to  prevent 
passengers  passing  without  paying  toll,  was  felony  without  benefit 
of  clergy.  But  by  1  Geo.  IV.  c.  1 15.  it  is  mad6  transf)6rtation 
for  Kfe  or  seven  years,  or  imprisonment  Ivith  hai^  labour,  or  im- 
prisonment only,  as  the  court  shall  think  fit. 

By  13  Geo.  III.  c.84.  §42.  to  commit  any  of  the  offences 
aforesaid,  or  to  destroy  any  crane,  or  machine,  or  engine,  erected 
on  any  turnpike  road  by  authority  of  parlicunent  for  weighing  car- 
riages, is  transportation  for  seven  years. 

By  ISEdw.I.  C.46.  and  3&  4£dw.VI.  c.6.  to  overthrow  a 
hedge  Or  dyke  in  the  night-time,  subjects  the  offender  to  treble 
damages. 

And  by  9  Geo.  III.  c.29.  to  destroy  or  damage  any  fence  for 
dividing  or  inclosing  any  common,  waste,  or  other  lands  or  grounds, 
divided  by  authority  of  parliament,  is  felony. 

By  1  Geo.  I.  c.  19.  and  8  Geo.  II.  O.20.  to  pull  down,  pluck 
up,  level,  or  destroy  .any  lock,  sluice,  floodgate,  or  other  works  on 
any  river  made  navigable  by  authority  of*  parliament,  or  by  night 
or  by  day  wilfully  and  maliciously  to  level  or  destroy  any  flood- 
gate, lock,  sluice,  or  other  works  on  any  navigable  river  for  pre- 
serving the  navigation  thereof,  was  felony  without  benefit  of  clergy. 
But  by  1  Geo.  IV.  c.  116.  it  is  transportation  for  life  or  seven 
years,  or  imprisonment  with  hard  labour,  or  imprisonment  only, 
as  the  court  may  think  fit. 

By  10  Geo.  II.  c.  32.  unlawfully  to  remove  or  carry  away  any 
piles,  chalk,  or  other  materials,  driven  into  the  ground,  or  used  for 
securing  any  marsh,  or  sea  walls,  or  banks,  to  prevent  the  lands 
from-  being  overflowed,  incurs  a  penalty  of  20/.  and  on  default  of 
payment  to  be  committed  to  the  house  of  correction,  and  there  A.o 
be  kept  to  hard  labour  for  six  months. 

*  By  6  Geo.  II.  c.  37.  unlawfully  and  maliciously  to  break  down 
the  banks  of  any  river,  or  any  «ea-bank,  whereby  the  lands  are 
overflowed  or  damaged,  is  felony  without  benefit  of  clergy.  But 
by  the  4  Geo.^  IV.  c.  46.  the  offender  is  liable  to  be  transported 
for  life  or  for  seven  years,  or  to  be  imprisoned  only,  or  to  be  im- 
prisoned and  kept  to  hard  labour,  for  not  exceeding  seven  years. 

By  the  4  Geo.  III.  c.  12.  whoever  shall  wilfully  and  maliciously 
damage  or  destroy  any  banks,  floodgates,  sluices,  or  other  trorks, 
or  shall  open  or  draw  up  any  floodgate,  or  do  any  other  wilful 
hurt  or  mischief  to  any  navigation  erected  by  authority  of  parlia- 
ment, so  as  to  obstruct  or  hinder  the  carrying  on  such  navigation, 
may  be  transported  for  seven  years. 

By  6  Geo.  I .  c.  23.  if  any  person  shall  wilfully  and  maliciously 
tear,  spoil>  cut,  burn,  or  deface  the  garments  or  clothes  of  any 
person  passing  in  the  public  streets  or  highways,  with  intent  so  to 
do,  he  shall  be  guilty  of  felony,  and  transported  for  Seven  yearsp 
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By  4  Geo.  III.  c.  87.  and  22  Geo.  III.  c.  40.  to  break  or  enter 
with  force  into  any  house^  shop,  or  place,  with  intent  to  cot  or 
destroy  any  linen  yam^  linen  doth,  serge,  or  other  woollen  goods, 
velvet,  wrought  silk,  or  other  silk  manufacture,  cotton,  calico,  or 
other  cotton  or  linen  manufacture,  or  any  of  the  toob,  implements, 
or  utensils  used  in  manufacturing  the  same,  is  felony  without 
benefit  of  clergy. 

By  the  57  Geo.  III.  c.  126.  to  enter,  either  by  day  or  night,  by 
force  into  any  house,  shop,  or  place,  with  an  intent  to  cut  or  de- 
stroy any  fra^e-work  knitted  pieces,  stocking,  or  lace^  or  other 
articles  or  goods  being  in  the  firam^,  or  upon  any  machine  or 
engine  thereto  annexed,  and  to  destroy  any  trame,  machine,  tool, 
or  utensil,  used  in  or  for  the  working  and  making  of  any  such 
frame-work  knitted  pieces,  or  to  cut  or  destroy  the  same,  b  felony, 
and  subjects  the  offender  to  transportation  for  life,  or  seven  years, 
at  the  discretion  of  the  judge. 

By  6  Geo.  II.  c.  37.  to  cut  any  hop-binds,  growing  upon  poles 
in  any  plantation  of  hops,  is  felony  without  benefit  of  clergy. 
But  by  the  4  Geo.  IV.  c.40.  the  punishment  is  transportatioii 
for  life  or  for  seven  years,  or  to  be  imprisoned  and  kept  to  han) 
labour,  or  to  be  imprisoned  only,  for  not  exceeding  seven  years. 

By  1  Geo.  IV.  wilfully  or  maliciously  to  do  or  commit  any 
damage,  injury,  or  ispoil,  to  or  upon  any  building,  fence,  hedge^ 
gate,  stile,  guide-post,  mile-stone,  tree,  wood,  underwood,  orchard, 
garden-ground,  nursery-ground,  crops,  vegetables,  plants,  land,  or 
other  matter  or  thing  growing  or  bemg  thereon,  or  to  or  upon  real 
or  personal  property  of  any  nature  or  kind  soever,  subjects  the 
offender  to  the  penalty  of  5/.  if  the  damage  extends  to  that  sum ;  and, 
in  default  of  payment,  the  offender  may  be  committed  to  prison 
and  kept  to  hard  labour  for  three  months,  but  male  persons  under 
sixteen  for  six  weeks  only.  Persons  offending  may  be  taken  before 
a  justice  without  any  warrant.  This  act  b  not  to  affect  any  act 
for  trespasses  above  5f.  nor  where  the  party  trespassing  acted  under 
a  fair  and  reasonable  supposition  that  he  had  a  right  so  to  do,  or 
to  any  person  qualified  to  kill  game,  who  shall  have  committed 
such  trespass  in  bunting,  or  in  the  pursuit  of  any  kind  of  game. 

By  the  50  Geo.  III.  stage  coachmen  were  made  subject  to  fine^ 
for  accidents  occasioned  by  their  wilful  misconduct,  which  by  the 
1  Geo.  IV.  was  extended  to  furious  driving  or  racing. 

These  provisions  are,  however,  still  further  extended  by  the 
3  Geo.  IV.  C.05.  in  which  ijt  is  declared,  that  if  the  coaclunan, 
guard,  or  other  person  having  the  care  of  any  coach,  mail  coach, 
or  other  carriage  or  vehicle,  or  employed  m,  upon,  or  about 
the  same,  shall,  by  intoxication,  or  wanton  or  furious  driving^ 
or  any  other  wilful  misconduct,  on  the  public  highway,  injure  or 
endanger  any  person  or  persons  whatever  in  their  life  or  lives, 
limbs,  or  property,  every  such  coachman  or  person  so  offending 
shall,  on  conviction  before  a  magistrate,  forfeit  and  pay  not  les^ 
than  5/.  nor  more  than  10/.  for  every  such  offence,  and,  on  de- 
fault of  jpayment,  be  committed  to  the  common  gaol  or  house  of 
forif ction  for  not  exceeding  six  nor  less  than  three  months. 
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But  nothing  in  this  act  shall  affect  hadcney  coaches  or  chariots^  or 
their  owners  or  drivers  respectively.    ^11, 

All  smhmonses^  informations/and  convictions,  against  any*  owner 
or  proprietor  of  any  coach,  carriage,  &c.  for  the  recovery  of  any 
$ne  or  pi^nalty,  shall,  in  ail  cases  in  which  there  shall  be  tnore 
than  one  owner  or  proprietor,  and  such  owners  or  proprietors 
riiall  reside  in  different  counties,  be  issued,  laid, 'or  prosecuted 
against  such  of  the  sitid  owners  or  proprietors  as  shall  reside  in 
the  county  or  place  in  which,  or  nearest  to  which,  the  offence 
^hall  have  been  coihniitted.    §  12. 

And  in  all  cases  where  any  coach  or  other  carriage  used  for  the 
purpose  of  conveying  patoengers  for  hire,  shall  take  up  any  pas- 
senger after  it  shall  have  entered  the  paved  streets  of  London, 
Westminster,  or  the  borough  of  Southwark,  and  shall  cttrry  and 
convey  such  passenger  along  the  said  paved  streets,  or  any  of  them, 
the  proprietor  or  driver  thereof  shall  be  deemed  a  person  stand- 
ing, driving,  and  plying  for  hire.    §  13. 


CHAPTER  XV. 

0/  Forgery. 

Forgery  is  the  fraudulent  making  or  altering  of  a  writing  to 
the  prejudice  of  another  man's  right. 

The  laws  for  the  punishment  of  forgery  are  very  numerous;  it 
Will  be  sufficient  in  this  place  to  notice  the  most  important. 

By  the  13  Geo.  111.  c.  52  and  59.  for^ng  or  counterfeiting  any 
stamp  or  mark  to  denote  the  standard  of  eold  and  silver  plate, 
and  certain  other  offences  of  'the  like  tendency,  were  punished 
with  transportation  for  fourteen  years.  But  by  24  Geo.  III.  st.  2. 
c.  53.  such  offences  are  made  capital  felonies. 

By  12  Geo.  III.  c.  48.  certain  frauds  on  the  stamp  duties 
therein  described,  principally  by  usins  the  same  stainp  more 
than  once,  are  made  single  felony,  punishable  by  transportation 
for  seven  years*. 

By  24  GeOr  III.  st.  2.  c.  37*  to  forge  the  superscription  of  a 
letter,  in  order  to  avoid  payment  of  the  postage,  is  felony,  punish- 
able by  transportation  for  seven  years. 

By  43  Geo.  III.  any  person  convicted  of  fomng  any  promise 
sory  note  or  bill  of  exchange,  with  intent  to  defraud  any  foreign 
prince  or  minister,  shall  be  liable  to  traniqportation  for  any  term 
|iot  exceeding  fourteen  years.  It  is  immaterial  whether  the  in- 
strument be  composed  in  English  or  a  foreign  language,  or  both . 
together. 

By  65  Geo.  III.  c.  184.  to  forge  or  counterfeit  any  stamp  or 
die,  or  any  part  thereof,  or  to  utter  or  expose  for  sale  any  vellum, 
parchment,  or  paper  impressed  with  such  forged  or  counterfeited 
stamp  or  die,  or  to  cut,  tear,  or  get  off  any  stamp  or  impression, 
with  intent  to  use  the  same  for  any  other  paper  or  instrument,  is 
felony  without  benefit  of  clergy. 
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And  by  the  same  statute,  c;  185.  to  forge  or  counterfeit  anv 
plate,  stamp,  or  die,  for  any  almanack,  newspaper,  stage-coach 
licence,  or  expose  to  safe  the  same,  or  secretly  or  knowingly  use 
the  same,  is  a  capital  offence.  Also,  by  the  same  act,  to  counter- 
feit any  mark,  stamp,  or  die,  on  any  gold  or  silver  plate,  or  to 
transpose  or  remove  any  such  mark,  or  to  sell,  exchange,  or  ex- 
pert any  such  counterfeited  mark,  or  knowingly  to  have  such  in 
possession,  is  felony  without  benefit  of  clergy. 

But  the  most  important  act  with  regard  to  forgery  is  the 
45  Geo.  III.  c.  89.  which  enacts,  that  if  any  person  shall  falsely 
make,  forge,  counterfeit,  or  alter,  or  cause  or  procure  to  be  so 
done,  or  wilfully  act  or  assist  in  so  doing,  any  deed,  will,  testa- 
mei^t,  bond,  writing  obligatory,  bill  of  exchange,  promissory  note 
for  payment  of  money,  indorsement  or  assignment  thereon,  ac- 
ceptance of  any  bill  of  exchange,  or  any  acquittance  or  receipt 
either  for  money  or  goods,  or  any  accountable  receipt  for  any 
note,  bill,  or  other  security  for  payment  of  money,  or  an^  warrant 
or  order  for  payment  of  money  or  delivery  of  goods,  with  inten- 
tion to  defraud  any  person  or  persons,  bodies  politic  or  corporate 
whatsoever,  or  shall  offer,  dispose  of,  or  put  away  any  of  the 
aforesaid,  every  person  so  convicted  shall  be  guilty  of  felony 
without  benefit  of  clergy. 

And  if  any  person  shall  forge,  counterfeit,  or  alter  any  bank 
note,  bank  bill  of  exchange,  dividend  warrant,  or  any  bond  or 
obligation  of  the  Bank  of  Englaiid,  or  any  indorsement  thereon, 
or  shall  offer,  dispose  of,  or  put  away  any  such,  or  demand  the 
payment  thereof,  knowing  the  same  to  be  forged,  <fec.  every  such 
person  shall  be  guilty  of  felony  without  benefit  of  clergy.     §  2. 

And  any  person  making  or  using,  or  having  in  his  possession 
(except  officers  of  the  Bank  of  England)  frames  for  making  paper 
of  the  description  of  that  used  by  the  Bank  of  England,  or  shall 
manufacture,  use,  or  expose  to  sale,  or  aid  or  assist  therein,  any 
such  paper,^  or  shall  knowingly. have  in  his  possession  anv  such 
paper ;  or  if  any  person,  by  any  art  or  contrivance,  shall  cause 
or  procure  the  numerical  sum  of  any  bank  note.  Sec.  in  words 
to  appear  visible  in  the  substance  of  such  paper,  or  kno\iingly 
aid  or  assist  therein,  shall  be  transported  for  fourteen  years.    §  3. 

And  if  any  person  shall  purchase  or  receive  any  forged  or 
counterfeited  bank  note,  <Src.  knowing  the  same  to  be  so,  or  shall 
knoynnely  have  in  his  possession  or  in  his  house  any  such  note. 
Sec  without  lawful  excuse  (the  proof  to  lie  on  tlAs  person  ac- 
<hised)  such  person  shall  be  transported  for  fourteen  years.     §  6. 

And.  if  any  person  shall  engrave,  cut,  etch,  scrape,  &c.  or  shall 
cause  or  procure  to  be  so  done,  or  shall  knowingly  aid  or  assist 
in  so  doing,  upon  any  plate  of  copper,  brass,  steel,  pester,  or 
any  other  metal,  or  upon  any  wood  or  other  materials,  any  bank 
note,  ^c.  of  the  Bank  of  England,  or  shall  use  any  such,  or  shall 
knowingly  have  in  his  possession  any  such,  or  shall  wilfully  utter, 
publish,  or  dispose  of  any  such  as  aforesaid,  such  person  shall  orf 
conviction  be  transported  for  fourteen  years.     §  7. 

By  the  41  Geo.  111.  c.  57.  no  person  shall  make  or  use,  or  cause 
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tQ  be  so  done^  or  knowingly  assist  in  so  doing,  any  frame. or  moufd 
for  making  paper  with  the  name  or  firm  of  any  persons  or  bodies 
corporate  appearing  in  the  substance  of  the  paper,  without  a  writ- 
ten authority  for  that  purpose,  or  shall  make  or  vend,  or  cause  to 
be  so  done,  such  paper ;  and  no  person  without  such  authority  shall 
cause  any  name  or  firm  to  appear  on  the  substance  of  such  paper, 
on  pain  of  being  imprisoned  for  such  offences  for  not  mo|^  than 
two  years  nor  less  than  six  months,  and  for  the  second  offence  to 
be  transported  for  seven  years.    §  1. 

By  section  2.  no  person  shall  engrave,  cut,  etch,  scrape,  or 
cause  to  be  so  done,  or  knowinglv  assist  in  so  doin^,  any  bill  or 
note  of  any  person  or  persojis,  bodfy  corporate,  banking  company, 
&c.  or  use  any  plate  so  engraved,  or  any  device  for  making  or 
printing  such  bill  or  note,  or  shall  knowingly  have  in  his  custody 
;such  plate  or  device  or  shall  utter  such  bill  or  note  without  a  writ- 
ten authority  for  that  purpose,  under  the  likie  penalty. 

And  by  section  3.  no  person  shall  engrave,  &c.  on  any  plate, 
any  subscriptions  subjoined  to  any  note  or  bill  of  any  person  9r 
banking  company,  &c.  payable  to  bearer  on  demand,  or  have  m 
his  possession  any  such  plate,  on  pain  of  being  imprisoned  for  not 
more  than  three  years  nor  less  than  twelve  months,  and  for  the 
second  offence  to  be  transported  for  seven  years. 


CHAPTER  XVI. 

Of  Recognizances, 

JHIaving  enumerated  the  several,  crimes  known  to  the  law  of 
England,  we  are  next  to  consider  the  means  of  preventing  them. 
This  consists  in  obliging  those  whom  there  is  reason  to  suspect 
of  future  misbehaviour  to  find  security  to  keep  the  peace. 

This  security  consists  in  bej^ng  bound,  with  one  or  more  sureties, 
in  a  recognizance  or  obligation  to  the  king,  whereby  the  parties 
acknowledge  themselves  to  be  indebted  to  the  crown  in  the  sum 
required  (for  instance  100/.)  with  condition  to  be  void  and  of  none 
effect,  if  the  party  shall  appear  in  court  on  such  a  day,  and  in  the 
mean  time  shall  keep  the  peace,  either  generally  towards  the  king 
and  all  his  liege  people,  or  particularly  also  with  regard  to  the 
person  who  craves  the  security.  Or,  if  it  be  for  the  good  beha- 
viour, then  on  condition  that  he  shall  demean  and  behave  himself 
'  well^  or  be  of  good  behaviour,  either  generally  or  specially,  for  the 
time  therein  limited,  as  for  one  or  more  years,  or  for  lile« 

Thb  recognizance  must  be  certified  to  the  next  session ;  and  if 
the  condition  be  broken,  by  any  breach  of  th^  peace  in  the  one 
case,  or^  any  misbehaviour  in  the  other,  the  recognizance  becomes 
forfeited;  and  being  estreated  and  sent  up  to  the  exchequer,  the 
party  and  his  sureties  are  sued  for  the  several  sums  in  which  they 
are  respectively  bound. 

Any  justice  of  the  peace  may  demand  such  security  according 
to  hb  own  discretion ;  or  it  may  be  granted  at  the  request  of  aiiy 
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wfii^efci,  upftu  duecwM^  a|iewp»  provjwied  aiich  demandant  be  under 
thel^g's  prptectioiu 

Or  if  the  justice  be'averse  to  VLCt,  it  may  be  granted  by  a  mai|- 
datorv  writ»  caUed  a  w^iamt^  issuing  out  of  the  Court  of  King*^ 
Ben<£  or  Chapceiyy  iducn  wiU  compel  thejustice  to  act  as  a  mini- 
stierial.api)  not  as  a  judicial  officer,;  and  he  must  make  a  return  to 
apcb  i^ts#  s|^fyi|ig  his  compliance^  under  his  hand  and  seal. 
But  this  .writ  is  seldom  used )  ror  when  application  is  made  to  the 
superior  courts^  they  usually  take  the  recognizances  there,  under 
t|ie  directions  of  the21  Jac«I.  c.8. 

Wives  may  demand  sureties  against  their  husbands;  or  husbands 
against  their  wives^  But  jtmimt%  eovcrtest  and  infants  under  age, 
ought  to  $n4  secnii^  by  their  friends  only* 

A  recognizance  may  be  dis<?harged,  either  by  Ahe  demise  of  the 
king,  or  by  the  deat^  oft^e  prii^cipal  party  bound  thereby ;  or  by 
onler  of  the  court  to.  which  such  recognizance  is  certified,  if  it 
see  sufficient  cause ;  or  in  case  he  at  whose  request  it  was  granted, 
will  release  it,  or  does  not  niake  his  appearance  to  pray  th^  it  may 
be  continued. 

Any  justice  of  the  peace  may,  ex  qficiOp  bind  all  those  to  keq> 
thepeace,  who  in  his  presence  make  any  affiray,  or  threaten  to  kill 
or  beat  another,  or  contend  together,  or  go  about  with  unusu^ 
weapons  or  attendance,  and  all  such  as  he  knows  to  be  common 
barretors,  and  such  as  are  brought  before  him  by  the  constable  for 
a  breach  of  the  peace,  and  all  such  as,  having  been  before  bound 
to  the  peace,  have   broketi  and  forfeited  their  recognizances. 

Also,  wherever  any  private  man  hath  just  cause  to  fear  that  ano« 
ther  will  bum  his  house,  or  do  him  a  corporal  injury,,  or  that  he 
will  procure  others  so  to  do,  he  may  demand  surety  of  the  peace 
against  such  person :  and  every  justice  is  bound  to  grant  it,  if  he 
who  demands  it  will  make  oath  that  he  is  actually  under  fear  of 
death  or  bodily  harm,  and  will  shew  that  he  has  just  cause  to  be 
so,  by  reason  of  the  other's  menaces,  attempts,  or  having  lain  in 
wait  for  him ;  and  will  also  fart,her  swear^  that  he  does  not  require 
such  surety  out  of  malice* 

Such  recognizance  for  keeping  the  peace,  when  given,  may  be 
forfeited  by  an^  actual  violence,  or  even  an  assault  or  menace,  to 
the  person  of  hmi  who  demanded  it,  if  it  be  a  special  recognizcmce  ; 
or  if  thiQ  recognizance  be  general,  by  any  unlawful  action  whatso^ 
ever«  th^t  either  is  or  tends  to  a  breach  of  the  peace,  or  by  any  pri- 
vate violence  committed.against  any  of  his  majesty's  subjects. 

But  a  bare  trespass  up<>h  the  lands  of  gooos  of  another,  which 
is  a  ground  for  a  civil  action,  unless  accompanied  with  a  wilful 
breach  of  the  peace,  is  no  forfeiture  of  the  recognizance.  Neither 
are  mere  reproachful  words,  as  calling  a  man  a  knave  or  liar,  any 
breach  of  the  pefice,  so  as  to  forfeit  one's  recpgnizance  (being  looked 
upon  to  be  qaerely  the  effect  of  unmeaning  heat  and  passion),  un- 
less they  i^noufit  to  a  challenge  to  fight. 

Justices  are  empowered  by  the  34  Edw.  III.  c.  1.  to  bind 
over  to  their  good  behaviour  towards  the  king  and  his  people  all 
them  that  be  not  of  good  fame,  whierever  they  are  founq ;  to  the 
intent  that  the  people  be  not  troubled  nor  endamaged,  nor  the  peace 
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d|Biiiiidicd»  nor  merc)|ai^U  and  others  passing^  by  the  highwayn  of 
the  reakn  be  disturbed  or  put  in  the  peril  which  may  happen  by 
suck  offendeps* 

Under  the  g^nei^l  words  of  this  expression,  thai  be  not  ^gppd 
S$mf^  it  is  held  that  a  man  may  be  bound  to  his  gpo4  behaviour 
'  for  causes  of  scandal  co|ilra><?ii^  mure^,  as  well  as  e^tra  p^ficem  i 
as  for  haunting  bawdy-houses  with  women  of  )>ad  fame,  or  for 
keepipg  such  wopien  in  his  own  house,  or  for  words  t^pding  to 
scandalize  the  government,  or  in  abuse  of  the  officers  of  justice, 
especially  in  the  execution  of  their  office. 

Thus,  also,  a  justice  may  bind  over  all  night-walkers,  eaves* 
drcmiers,  sudi  as  keep  suspicious  company,  or  are  re]x>rted  to  l^e 
pilferers  or  robbers,  such  as  sleep  in  the  day,  and  wake  in  the  night, 
common  drunkards,  whoremasters,  the  putative  fathers  of  bastards, 
cheats,  idle  vagabonds,  and  other  persons  whose  misbe^avipur  paay 
reasonably  bring  them  within  the  general  wprds  of  the  statute,  as 
persons  not  of  good  fame.  But  if  be  comnfit  a  man  for  want  of 
^r^es,  he  must  express  the  cause  thereof  with  convenient  cer- 
tainty, and  take  care  that  such  cause  be  a  gowi  one. 

It  is  now  held  and  even  acted  upon,  that.  Jui^tice^  may  require 
bail  of  persons  charged  ^itb  libel,  before  the  indictment  is  found  : 
this  doctrine,  however,  is  not  universal ly  admitted ;  and  the  doubts 
upon  it  may  possibly,  ere  long,  be  settled  by  the  legislature. 

A  recogmcanoe  for  gooci  behaviour  may  be  forfeited  by  all 
the  same  means  as  one  for  the  security  of  the  peace  may  be ,  and 
also  by  some  others ;  as,  by  going  armed  with  unusual  attendance 
to  the  terror  of  the  people,  by  speakinj^  words  tending  to  sedition, 
or  by  committing  any  of  those  acts  of  misbehavioui:  which  thr 
recognisance  was  intended  to  j>revent ;  but  not  by  barely  giving 
fresh  cause  of  suspicion  of  that  which  perhaps  may  never  actually 
happen. 


i 

CHAPTER  XVn. 


Process  of  the  Law  in  the  Courts  of  Criminal  Jurisdiction. 

ARRESTS. 

^^r  E  are  now  to  consider  the  method  of  proceeding  in  the  courts 
of  criminal  jurisdiction,  having  already  j  in  the  former  part  of  our 
work,  shewn  the  whole  process  of  a  civil  suit:  and,  first,  of  an 
arrest,  which  is  the  apprehending  or'  restraining  one*s  person, 
in  order  to  be  forthcoming  to  answer  an  alleged  or  .suspected 
crime.  No  man  is  to  be  arrested,  unless  charged  with  such  a 
crime  as  will  at  least  justify  holding  him  to  bail  when  taken.  In 
general,  an  avrest  may  be  made  four  ways :  by  warrant,  by  an  of- 
heer  without  warrant,  by  a  private  person  also  wiAout  a  wiirrant, 
and  by  hue  and  crv. 

2  H 
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A  warrant  may  be  granted  in  extraordinary  cases  by  the  pmy 
council, .  or  secretaries  of  state,  but  ordinarily  by  justices  of  tiie 
peace.  This  they  may  do  in  any  case  where  they  have  a  jaris- 
diction  over  the  offence,  in  order  to  compel  the  person  accused 
to  appear  before  them ;  and  this  extends  to  all  treasons,  felonies, 
and  breaches  of  the  peace,  and  also  to  all  such  offences  as  they 
have  power  to  punish  by  statute.  This  warrant  ought  to  be  under 
the  hand  and  seal  of  the  justice;  should  set  forth  the  time  and 
place  cf  making,  and  the  cause  for  which  it  is  made ;  and  should 
be  durected  to  the  constable  or  other  peace-officer,  (or  it  may  be 
to  any  private  person  by  uame),  requiring  him  to  bring  the  party 
either  generally  before  any  justice  of  the  peace  for  the  county, 
or  only  before  the  justice  who  granted  it ;  the  warrant  in  the  latter 
case  being  called  a  special  warrant. 

A  general  warrant  to  apprehend  all  persons  suspected,  without 
naming  or  particularly  describing  any  person  in  special,  is  illegal 
and  void :  and  a  warrant  to  apprehend  all  persons  guilty  of  a 
crime  therein  specified,  is  no  legal  warrant.  It  is,  in  lact,  no 
warrant  at  allj  for  it  will  not  justify  the  officer  who  acts  under  it ; 
whereas  a  warrant  properly  penned  (even  though  the  mi^istrate 
who  issues  it  should  exceed  his  jurisdiction)  will,  by  the  24  Geo.  II. 
c.  44.  at  all  events  indemnify  tbe  officer  who  executes  the  same 
ministerially.  And  when  a  warrant  is  received  by  the  officer,  he  is 
bound  to  execute  it,  so  far  as  the  jurisdiction  of  the  magistrate  and 
himself  extends. 

A  warrant  from  the  chief  or  other  justice  of  the  Court  of  King's 
Bench,  extends  all  over  the  kingdom,  and  is  tested  or  da^ 
England^  not  Oxfordshire,  Berks,  of  other  particular  county.  But 
the  warrant  of  a  justice  of  the  peace  in  one  county,  as  Yorkshire, 
must  be  backed,  that  is,  signed  by  a  justice  of  the  peace  in  another, 
as  Middlesex,  before  it  can  be  executed  there. 

By  13  Geo.  111.  c.  31.  any  warrant  for  apprehending  an  English 
offender  who  may  have  escaped  into  Scotland,  and  vice  versS,  may 
be  indorsed  and  executed  by  the  local  magistrates,  and  the  offender 
conveyed  back  to  that  part  of  the  United  Kingdom  in  >%hich  such 
offence  was  committed. 

And  now,  by  the  44  Geo.  III.  c.  92.  if  any  offender  have  escaped 
from  Ireland  into  England  or  Scotland,  or  vice  versd,  he  may  be 
apprehended  by  a  warrant  indorsed  by  a  justice  of  the  peace  of  the 
county  or  jurisdiction  within  which  the  offender  shall  be  found ; 
and  he  may  be  conveyed  to  that  part  of  the  United  Kingdom  in 
which  the  warrant  issued,  and  the  offence  is  charged  to  have  been 
conmiitted.  .         :       * 

Arrests  hy  officers  tviihout  warrant  may  be  executed  by  a 
justice  of  the  peace^  who  may  himself  apprehend,  or  cause  to  be 
apprehended,  by  word  only,  any  person  committing  a  felony  or 
breach  of  the  peace  in  his  presence.  The  sheriff*  and  the  coroner 
may  apprehend  any  felon  within  the  county  without  warrant.  The 
constable  hath  great  original  and  inherent  authority  with  regard 
to  arrests :  he  may,  without  warrant,  arrest  any  one  for  a  breach  of 
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the  peace  committed  in  his  view,  and  carry  him  before  a  justice  of 
the  peace ;  and  in  case  of  felony  actually  committed,  or  a  danger- 
ous wounding,  whereby  felony  is  likelv  to  ensue,  he  may  upon  pro- 
bable suspicion  arrest  the  felon,  and  iox  that  purpose  is  authorized 
(as  upon  a  iustice*s  warrant)  to  break  open  doors,  and  even  to  kill 
the  felon,  if  he  cannot  otherwise  be  taken ;  and  if  he  or  his  assistants 
be  killed  in  attempting  such  arrest,  it  is  murder  in  all  concerned .  ' 

Watchmen,  either  those  appointed  by  the  statute  of  Winch^ter, 
13£dw.L  C.4.  to  keep  watch  and  ward  in  all  towns  from  sun- 
setting  to  sun-rising,  or  such  as  are  mere  assistants  to  the  constable, 
may  virtute  officii  arrest  all  offenders,  and  particularly  night- 
walkers,  and  commit  them  to  custody  till  the  morning. 

Any  private  person,  who  is  present  when  any  felony  is  commit- 
ted, is  bound  by  the  law  to  arrest  the  felon,  on  pain  of  fine  and 
imprisonment,  if  he  escape  through  the  negligence  of  the  standers- 
by.  And  they  may  justify  breaking  open  the  doors  upon  follow- 
ing such  felon ;  and  if  they  kill  him,  provided  he  cannot  be 
o£erwise  taken,  it  is  justifiable;  though  if  they  are  kiHed  in 
endeavouring  to  make  such  arrest,  it  is  murder.  Upon  probable 
suspicion  also  a  private  person  may  arrest  the  felon,  or  other 
person  so  suspected ;  but  he  cannot  justify  breaking  open  doors  to 
do  it :  and  if  either  party  kill  the  other  in  the  attempt,  it^  is  man- 
slaughter, and  no  more.  Where  a  felony  has  been  actualiy  com- 
mitted, a  private  person  acting  with  a  good  intention,  and  upon 
such  information  as  amounts  to  a  reasonable  and  probable  ground 
of  suspicion,  is  justified  in  apprehending  without  a  warrant  the 
suspected  person,  in  order  to  carry  him  before  a  magistrate. 

out  where  a  private  person  had  delivered  another  into  the  cus- 
tody of  a  constable,  upon  a  suspicion  which  appeared  afterwards 
to  be  unfounded,  it  was  held  that  the  person  so  arrested  might 
maintain  an  action  of  trespass  for  an  assault  and  false  imprison- 
ment against  such  private  person,  although  a  felony  had  been  ac- 
tually committed.  But  a  peace  officer,  upon  reasonable  charge 
of  felony,  may  justify  an  arrest  without  a  warrant,  although  no 
felony  has  been  conunitted. 

COMMITMENT. 

When  a  criminal  is  arrested,  the  justice  before  whom  he  is  brought 
IS  bound  immediately  to  examine  the  circumstances  of  the  crime 
alleged:  and  to  this  end,  by  2 &  3  Ph.  &  M.  c.  10.  he  is  to  take 
in  writing  the  examination  of  such  prisoner,  and  the  information  of 
those  who  bring  him.  if  upon  this  inquiry  it  manifestly  appears, 
that  either  no  such  crime  was  committed,  or  that  the  suspicion  en- 
tertained of  the  prisoner  was  wholly  groundless,  in  such  cases  only 
it  is  lawful  totally  to  discharge  him.  Otherwise  he  must  either  be 
committed  to  prison,  or  give  bail,  that  is,  put  in  securities  for  his 
appearance  to  answer  the  charge  against  him.  This  commitment 
therefore  being  only  for  safe  custody,  wherever  bail  will  answer 
the  same  intention,  it  ought  to  be  taken,  as  in  most  of  the  inferior 
cr'unes;  but  in  felonies,  and  other  offences  of  a  capital  nature,  no 
bail  can  be  a  security  equivalent  to  the  actual  custody  of  the  person. 
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BAIL. 

To  refuse  or  delay  to  bail  any  person  bailable,  is  an  offence 
agiunst  the  liberty  of  the  subject  io  any  magistrate,  by  the  cominoD 
law,  as  well  as  bv  the  stat.  West.  I.  c.  15.  and  the  Habeas  Corpus 
act.  Bail  may  pe  taken  either  in  court,  or  in  some  particular 
cases  hy  ih%  sheriff,  coroner,  or  other  magistrate,  but  most  usually 
by  the  justices  of  the  peace. 

By  me  common  law  all  felonies  were  bailable,  till  murder  was 
excepted  by  statute,  so  that  persons  might  be  admitted  to  bail 
before  conviction  almo:it  in  every  case.  But  the  statute  Westm.  I. 
3  Edw.  I.  c  16.  takes  away  the  power  of  bailing  in  treason  and  in 
divers  bstances  of  felony.  The  23  Hen.  VI.  c.  9.  and  1  &  2.P.  &  M. 
c.  13.  give  farther  regulations  in  this  niatter. 

No  Justice  of  the  peace  can  bail  upon  an  accusation  of  treason ; 
nor  01  murder ;  nor  in  manslaughter,  if  the  prisoner  be  clearly  the 
slayer,  and  not  barely  suspected  to  be  so,  or  if  any  indictment  be 
found  against  him ;  nor  such  as  being  committed  for  felony,  have 
broken  prison :  persons  outlawed ;  such  as  have  abjured  the  realm ; 
approvers,  ana  persons  by  them  accused ;  persons  taken  with  the 
mamour  or  in  the  fact  of  felony;  persons  charged  with  arson; 
exconmiunicated  persons  taken  b\  writ  de  excommunicato  capiendo ; 
all  which  are  clearly  not  admissible  to  bail  by  the  justices. 

Others  are  of  a  dfubious  nature,  as  thieves  openly  defamed  and 
known;  persons  charged  with  other  felonies,  or  manifest  and 
enormous  offences,  not  being  of  good  fame ;  and  accessaries  to 
felony,  that  labour  under  the  same  want  of  reputation ;  these  seem 
to  be  m  the  discretion  of  the  justices,  whether  bailable  or  not. 

The  last  class  are  such  as  must  be  bailed  upon  offering  sufficient 
surety,  as  persons  of  good  fame  charged  witn  a  bare  suspicion  of 
manslaughter  or  other  inferior  homicide;  such  persons  being 
charged  with  petit  larceny  or  any  felony  not  before  specified,  or 
tieing  accessary  to  any  felony. 

Lastly,  the  Court  of  King^s  Bench  (or  any  judge  thereof  in  time  of 
vacation)  may  bail  for  {my  crime  whatsoever,  be  it  treason,  murder, 
or  any  other  offence,  according  to  die  circumstances  of  the  case. 

If  the  offence  be  not  bailable,  or  the  party  cannot  find  bail,  he 
is  to  be  committed  to  the  county  gaol  by  the  mittimus  of  the  jus- 
tice, or  warrant  undei'  his  hand  and  seal,  contaiuing  the  cause  of 
his  commitment. 


CHAPTER   XVHl. 
0/  the  several  Modes  of  Prosecution. 

Thk  next  step  towards  the  punishment  of  offenders  is   their 
prosecution :  and  this  is  either  upon  a  previous  finding  of  the 


Digiti 


zed  by  Google 


BOoiL  II.}      Presentment-^Indicimeni.  245 

ikct  by  die  grand  jury,  or  without  such  previous  finding.    Tlic 
former  imy  is  either  by  pre$eHtment  or  inaictment. 

PRESENTMENT. 

A  presentaent,  generaify  taken,  is  a  very  comprehensive  term ; 
induding  not  only  presentments  properly  so  called,  but  also  inqui- 
sitions of  office,  and  indictments  by  a  grand  jury. 

A  presentinent,  ftaperfy  speaking,  is  the  notice  taken  by  a 
grand  iury  of  any  offence  from  their  own  knowledge  or  observa^ 
^n,  without  any  bill  of  indictment  laid  before  them ;  as  the  pre- 
sentment of  a  nuistttoce,  a  libel,  and  the  like ;  upon  which  the 
officer  of  the  court  must  afterwards  frame  an  indictment,  before 
the  party  presented  can  be  put  to  answer  it. 

INUICTMENT. 

An  indictMiemt  is  a  written  accusation  of  one  or  more  persons 
of  a  erime  or  misdemeanor,  preferred  to  and  presented  upon 
oath  by  a  grand  jury.  To  this  end  the  stveriff  of  every  connty  is 
bound  to  return  to  every  session  of  the  peace,  and  every  commis- 
sion^ oyer  and  tenmmer  and  of  general  gaol-delivery,  twenty-lbnr 
good  and  lawlul  men  of  the  county,*  some  out  of  every  hundred, 
to  inquire,  present,  do,  and  execute  all  those  things,  which  on  the 
part  of  onr  lord  the  king  shall  then  and  there  be  comnuinded  them. 
As  many  as  appear  upon  this  pannel  are  sworn  upon  the  grand 
jury,  to  the  amount  of  twelve  at  the  least,  and  not  more  than 
twenty-three,  that  twelve  may  be  a  majority.  The  grand  jury  are 
previously  instructed  in  the  articles  of  their  inquiry,  by  a  charge 
from  the  judge  who  presides  upon  the  bench.  They  then  with- 
draw, to  sit  and  receive  indictments,  which  are  preferred  to  them ; 
and  they  are  only  to  hear  evidence  on  behalf  of  the  prosecution. 

The  grand  jury  are  sworn  to  inquire  oidy  for  the  body  of  the 
county,  pro  corpar&comiimhu ;  and  therefore  they  cannot  regularly 
inquire  of  a  fact  done  out  of  the  county  for  which  they  are  sworn, 
unless  particularly  enabled  by  an  act  of  parliament. 

By  2  €reo.  11.  c.  21  •  if  the  stroke  or  poisoning  causing  death  be 
in  England,  and  the  death  upon  the  sea  dr  out  of  England,  or  vice 
vtrid,  the  offenders  and  thdr  accessaries  may  be  indicted  in  the 
county  where  either  the  death,  poisoning,  or  stroke,  shall  happen. 

And  so  in  some  other  cases,  as  particularly  where  treason  is 
committed  out  of  the  realm,  it  may  be  inquired  of  in  any  county 
within  the  realm,  as  the  king  shall  direct.  And  counterfeiters, 
washers,  or  minishers  of  the  current  coin,  together  with  all  manner 
of  felons  and  their  accessaries,  may  be  indict  and  tried  for  those 
offences,  if  committed  in  any  part  of  Wales,  before  the  justices  of 
gaol-delivery  and  of  the  peace  in  the  next  adjoining  i^ounty  of 
England,  where  the  king*s  writ  runneth. 

Murders  also,  whether  committed  in  England  or  in  foreign  parts, 

*  It  is  now  held  by  the  Court  oi  King 'i  Bench,  that  a  mnd  juror  need  not 
possets  any  quaHfication  whatever  id  point  ofproperty,  that  is,  he  need  not  be 
a  freeholder  nor  even  a  leaseholder.   TSatter  Term,  1819. 
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may  be  inquired  of  and  tried  by  the  king*s  special  commiMion,  in 
any  shire  or  plaoe  in  the  kingdom ;  but  the  person  tried  must  have 
been  previously  examined  before  three  at  the  least  of  his  majesty*s 
privy  council. 

By  10  &  11  W.  III.  c.  25.  all  robberies  and  other  capital  crimes 
committed  in  Newfoundland  may  be  inquired  of  and  tried  in  any 
county  in  England.  Offences  against  the  Black  Act  may  be  in- 
quired of  and  tried  in  any  county  in  England,  at  the  option  of  the 
proisecutor. 

So  .felonies  in  destroying  turnpikes,  or  works  upon  navigable 
rivers,  erected  by  authority  of  parliament,  may  be  inquired  of  and 
tried  in  any  adjacent  county. 

By  the  59  Geo.  III.  c.  27.  felonies  committed  on  board  any 
barge,  boat,  trow,  or  other  vessel  whatever,  on  any  navigable  river 
or  canal  in  any  part  of  the  United  Kingdom,  may  be  inquired  of 
and  tried  in  any  adjacent  county. 

And  by  the  59  Geo.  III.  c.  96.  in  any  felony  committed  on  any 
stage  coach,  stage  ivaggon,  stage  cart,  or  other  such  carriage,  it  is 
sufficient  to  allege  that  such  felony  was^  committed  within  any 
county  or  city  through  which  such  carriages  shall  pass  in  the 
course  of  their  journey.  And  by  the  same  act  any  felony  commit- 
ted on  the  boundaries  of  any  two  counties,  or  within  500  ^ards  of 
either  county,  the  offence  may  be  alleged  to  be  committed  m  either 
county,  and  may  be  tried  in  the  county  so  alleged. 

By  the  .5^  Geo.  III.  c.  73.  in  indictments  for  grand  or  petit 
larceny  belonging  to. the  property  of  any  mining  company,  it  is 
sufficient  to  name  one  of  the  partners  of  such  company. 

By  20  Geo.  II.  c.  19.  plundering  or  stealing  from  any  vessel  in 
distress^  or  wrecked,  or  breaking  any  ship,  contrary  to  12  Ann. 
St.  2.  c.  18.  may  be  prosecuted  either  in  the  county  where  the  fact 
is  committed,  or  in  any  county  next  adjoining;  and  if  conmiitted 
in  Wales,  then  in  the  next  adjoining  English  oounty^ 

Felonies  committed  out  of  the  realm,  in  burniiig  or  destroying 
the  king's  ships,  magazines,  or  stores,  may  be  inquired  of  and 
tried  in  any  county  of  England,  or  in  the  place  where  the  offence 
is  committed. 

By  13  Geo.  III.  c.  63.  misdemeanors  committed  in  India  may 
be  tried  upon  information  or  indictment  in  the  Court  of  King's 
;  Bench  in  England ;  and  a  mode  is  marked  out  for  examining 
witnesses  by  commission,  and  transmitting  their  depositions  to 
the  court. 

But,  in  general,  all  offences  must  be  inquired  into  as  well  as 
tried  in  the  county  where  the  fact  is  committed.  Yet  if  larceny  be 
committed  in  one  county,  and  tlie  goods  be  carried  into  another, 
the  offender  may  be  indicted  in  either ;  for  the  offence  is  complete 
in  both.  Or  he  may  be  indicted  in  England  for  larceny  in  Scot- 
land, and  carrying  the  goods  with  him  into  England,  or  vice  versa  ; 
or  for  receiving  in  one  part  of  the  United  Kingdom  goods  that  have 
been  stolen  in  another.  But  for  robbery,  burglary,  and  the  like, 
he  can  only  be  indicted  where  the  fact  was  actually  committed; 
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for  though  the  carryioff  away  and  keepii^g  the  goods  be  a  con- 
tiooation  of  the  originaf  taking,  and  is  therefore  larceny  in  the 
Mcood  county,  yet  it  b  not  a  robbery  or  burglary  in  thai  juri»- 
dicCion. 

And  if  a  person  be  indicted  in  one  county  for  larceny  of  goods 
originally  taken  in  another,  and  be  thereof  convicted,  or  stand 
sate,  he  shall  not  be  admitted  to  his  clergy:  provided  the  origi* 
lal  taking  be  attended  with  such  circumstances  as  would  have 
OBsted  him  of  his  clergy  by  virtue  of  any  statute  made  previous 
to  the  year  1091.  The  33  Hen.  VIII.  c.2d.  did  not  extend  to 
accessaries  before  the  fact,  in  the  case  of  murder,  nor  to  the 
crime  of  manslaughter ;  but  by  the  43  Geo.  III.  c.  113.  suchacces- 
nries  and  persons  indicted  for  manslaughter  may  be  tried  accord- 
ing to  that  statute,  as  if  they  had  been  expressly  mentioned  in  it ; 
and  a  person  indicted  under  it  for  murder  may  be  found  guilty  of 
BSttslaughter. 

By  24  Geo.  III.  c.25.  all  British  subjects  holding  offices  under 
his  majesty,  or  the  East-India  Company,  may  be  brought  to  con- 
dign punishment  for  extortion  and  other  misdemeanors  committed 
is  the  East  Indies,  upon  an  information  moved  in,  and  granted  bv 
the  Court  of  King^s  Bench,  or  exhibited  by  the  attorney-general, 
or  the  East-India  Company.  And  snch  information  may  be  tried 
by  a  special  commission,  in  which  the  commissioners  shall  be  three 
judges,  one  from  each  of  the  courts  at  Westminster,  -  four  peers, 
sod  six  members  of  the  house  of  commons,  who  are  to  be  ap- 
pointed according  to  the  special  directions  of  the  statute.  These 
comnissioners  have  power  to  proceed,  and  to  pronounce  judgment 
tccording  to  the  common  law  of  England,  and  also  to  declare  the 
party  convicted  incapable  of  serving  the  East-India  Company ;  and 
neh  proceedings  and  judgment  shall  be  final,  and  shall  not  be 
questioned  in  any  other  court. 

By  the  11  &  12  Geo.  III.  c.  12.  governors  and  commanders-in- 
chief  might  be  prosecuted  and  punished  by  the  Court  of  King's 
Bench,  or  by  a  special  commission  in  England,  for  acts  of  oppression 
or  crimes  committed  in  colonies  and  plantations  beyond  the  seas. 

And  by  the  42  Geo.  III.  c  85.  it  is  enacted,  that  if  any  person 
whatever,  employed  in  the  service  of  his  majesty,  in  any  civil  or  mili- 
cary  capadty  whatever,  shall  commit  any  crime  or  offence  in  the'exe- 
cotioD  of  his  office,  he  may  be  tried  for  it  in  England  upon  an  in- 
dictment, or  upon  an  information  exhibited  by  the  attorney-general ; 
aad  sach  misdemeanor  may  be  charged  to  have  been  committed  in 
the  county  of  Middlesex ;  and,  besides  the  punishment  by  the  comv 
mon  law  tor  such  misdemeanor,  the  Court  of  King's  Bench,  at  their 
discretion,  may  adjudge  the  party  convicted  to  be  incapable  of  serv- 
ug  hb  majesty,  or  of  noMing  any  public  employment.  The  statute 
then  directs  how  evidence  may  be  obtained  abroad,  either  to  sup- 
port the  prosecution  or  the  defence  of  the  party  prosecuted. 

When  the  grand  jury  have  heard  the  evidence,  if  they  think  it 
a  groundless  accusation,  they  return  "  Not  a  true  bill,''  or 
"Not  found;"  and  then  the  party  is  discharged.     But  a  fresh 
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bill  laay  afterwardi  be  pfeferred  to  a  ^baequeBl  gmnd  juiy.  If 
they  are  satmfied  of  the  truth  of  the  aoeu$atioB»  they  then  indorsje 
upoil  it  **  A  true  bill.'*  The  indictment  is  then  said  to  be  Ibund, 
and  the  party  stands  indicted.  But  to  find  a  bill,  there  must  at 
least  twelve  CH  the  jmy  agree;  fori|o  man  can  be  convicted  at  the 
snit  of  this  king  of  any  capital  offence,  unless  by  the  unanimous 
voice  of  twenty-four  of  his  equab  and  neighbours ;  that  is,  by 
twelve  of  the  grand  jury  in  the  first  place,  and  afterwards  by  tbe 
whole  petit  jury.  But  it  twelve  of  the  grand  jury  assent,  it  is  a 
good  presentment,  tbouff h  fiiome  of  the  rest  disagree.  And  the  in- 
dictment, when  so  found,  is  publidy  delivered  into  court. 

Indictments  must  have  a  precise  and  sufficient  certainty.  By 
1  Hen.  V.  c.  5.  all  indictments  must  set  forth  the  christian  name,  sur- 
name, and  addition  of  the  state  and  degree,  mystery,  town,  or  fAaoe, 
and  the  county,  of  the  offender ;  and  all  this  to  identify  the  person. 

The  lime  and  place  are  also  to  be  ascertained  by  naming  tfane 
day  and  township  in  which  the  fact  was  committed ;  though  a  mis- 
take in  these  points  b  in  general  not  held  to  be  material,  provided 
the  Hwu  be  liud  previous  to  the  finding  of  the  indictment,  and  the 
flaet  to  be  within  the  jurisdiction  of  the  court;  unless  where 
the  place  b  laid,  not  merely  as  a  ^nncf,  but  as  part  of  die 
description  of  the  fact.  But  sometimes  the  time  may.  be  very 
material,  where  there  b  any  limitation  in  point  -of  time  assined 
for  the  prosecution  of  offenders;  as  by  the  7  W.  III.  c.S.  which 
enacts,  that  no  prosecutions  shall  be  had  for  any  of  the  trea- 
sons or  misprisions  therein  mentioned  <eKoept  an  assasmnation 
designed  or  attempted  on  the  person  of  the  king),  unkss  the 
bili  of  indictment  be  found  wilbin  three  years  ai^r  the  offence 
committed ;  and  in  case  of  murder,  the  time  of  the  death  must 
be  laid  within  a  year  and  a  day  alter  the  mortal  stM>|ie  was 
given. 

The  qfftnce  itself  must  also  be  set  forth  with  clearness  and  cer- 
tainty. Thus,  in  treason,  the  facts  must  be  laid  to  be  done  trea- 
$9mM(f  and  agaimt  his  allegiance^  or  the  indictment  b  void.  In 
indictments  for  murder,  it  b  necessary  to  say  that  the  party  in- 
dicted mmrderedt  not  killed  or  glew,  the  other.  In  all  indictments 
for  felonies,  the  adverb/dbftionffy  must  be  used ;  and  for  burgla- 
ries also,  bwrglariomsfy:  and  all  these  to  ascertain  the  intent.  In 
rapes,  the  word  rapuit,  or  ravished,  b  necessary,  and  must  not  be 
expressed  by  any  periphrasb,  in  order  to  render  the  crime  cer- 
tain. So,  in  larcenies  also,  the  yfordi  felcmamsfy  took  and  carried 
mnqf  are  necessary  to  every  indictment;  for  these  only  can 
express  the  very  offence.  Also,  in  indictments  for  murder,  the 
length  and  depth  of  the  wound  should  in  general  be  expressed,  in 
order  that  it  may  appear  to  the  court  to  have  been  of  a  mortal 
nature ;  but  if  it  go  through  the  body,  then  its  dimensions  are  im- 
material, for  that  is  apparently  sufficient  to  have  been  the  cause  of 
the  death.  Also,  where  a  limb,  or  the  like,  b  absolutely  cut  off, 
there  such  description  is  impossible. 

Lastly,  in  indictments,  the  vabie  of  the  thing  which  is  th^  sub- 
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ject  or  instrument  of  the  offence  must  sometimes  be  expressed, 
la  indictments  for  larcenies  this  is  necessary,  that  it  may  appear 
w))ethejr  it  be  grand  or  petit  larceny,  and  whether  entitled. or  not 
to  the  ^nefit  of  clergy;  in  homicide  of  all  sprts  it  is  necessary,  as. 
the  weapon  with  which  it  is  committed  is  forfeited  to  t\^e  king  as 
a.depdand. 

INFORMATIONS. 

Informations  .are  of  two  sorts ;  first,  those  which  are.  partly 
at  the  suit  of  the  king,  and  partly  at  that  of  a  subject;  and  se- 
condly, such  as  are  only  in  the  name  of  the  king.  The  former  are 
usually  brought  upon  penal  statutes,  which  inflict  a  penalty  upon  . 
conviction  of  the  offender,  one  part  to  the  use  of  the  king,  and 
another, to  the  -use  of  the  informer;  and  are  a  sort  of. ^t  tarn 
actions,  only  carried  on  by  a  criminal  instead  of  a  civil  process. 

By  the  31  Eliz.  c.  5.  no  prosecution  upon  any  penal  statute^ 
the  suit  and  benefit  whereof  are  limited' in  part  to  the  king  and  in 
part  to  the  prosecutor,  can  be  brought  by  any  common  informer 
aiTter  one  year  is,  expired  since  the  comnflssion  of  the  offence*; 
nor .  on  behalf  of  the  crown,  after  the  lapse  of  two  years  longer  i 
nor,  whpre  the  forfeiture  is  originally  given  only  to  the  king,  can  * 
such  prosecution  be  had  after  the  expiration  of  tWQ  years  from  the 
commission  of  the  offence. 

The  informations  that  are  exhibited  in  the  name  of  the  king  are 
also  of  two  kinds:  first,  those  which  are  truly  and  properly  his 
own  suits,  and  filed  ex  officiQ  by  the  attorney-general ;  secondly, 
those  in  which,  though  the  king  is  the  nominal  prosecutor,  yet  it 
is  at  the  relation  of  some  private  person  or  common  informer;  and 
they  are  filed  by  the  king's  coroner  and  attorney  in  the  Court  of 
King*s  Bench,  usually  called  the  master  of  the  crown  office. 

The  objects  of  tlie  king's  own  prosecutions,  filed  exjofficio  by 
the  attorney  general,  are  properly  such  enormous  misdemeanors  as- 
pecjuliarly  tend  to,  disturb  or  endanger  the  government,  or  which 
t^nd  to  bring  into  contempt  -the  royal  person  and  authority. 

Tlie  pbjects  of  the  other  species  of  informations,  filed  by  the 
n^aster  of  the  crown  office  upon  the  complaint  or  relation  of  a  pri^ 
vate  subject,  are  any  gross  and  notorious  misdemeanors,  riots,  bat- 
teries, libels,  and  other  immoralities  of  an  atrocious  kind.  And 
when  an  information  iafiled,  cither  thus,  or  by  the  attorney-general 
tx  officio f  it  must  be  tried  by  a  jury  of  the  county  where  the  offence 
arises.  If  an  information,  or  an  indictment  for  a  misdemeanor, 
removed  into  the  Court  of  King's  Bench  by  certiorari  ^  be  ndt  of' 
such  importance,  as  to  be  tried  at  the  bar  of  the  court,  it  is  sent 
down  by  writ  of  nid  prius-  into  the  county  where  the  crime  is 
charged  to  have  been  committed ;  and  is  there  tried  either  by  a 
common  or  a  special  jury,  like  a  record  in  a  civil  action  ;  and  if 
the  defendant  be  found  guilty,  he  must  afterwards  receive  judgment 
from  the  Court  of  King's  Bench. 

In  prosecutions  in  the  name  of  the  king,  the  plaintiff  cannot,  in 
conducting  his  own  causf,  address  the  jury,  as  in  other  actions ; 
thai  being  by  the  rules  of  court  only  competent  for  counsel  to  do. 
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By  the  00  Geo*  in.  c.4.  §1.  it  is  enacted,  that  in  all  caaes  of  pro- 
secutions  for  miademeattors  instituted  bj  his  lAc^esty'a  attorney 
or-solicitor-generaly  the  court  shall,  if  required,  make  order  that 
a  copy  of  the  information  or  indictment  shall  be  delivered,  after 
appearance,  to  the  party  prosecuted,  or  his  clerk  in  court  or  at- 
torney, upon  application  made  for  the  same,  free  from  all  expence 
to  the  party  so  applying;  provided  that  such  party,  or  hb  derk 
in  ooort,  or  attorney,  shall  not  have  previously  received  a  copy 
thereof.  And  by  §  9  of  the  same  act  it  is  provided,  that  in  case 
any  prosecution  for  a  misdemeanor  instituted  by  his  majesty's  at- 
torney or  solicitor-general  shall  not  be  brought  to  tnal  within 
twelve  calendar  months  next  after  the  plea  of  Not  guilty  shall 
liave  been  pleaded  therein,  it  shall  be  lawful  for  the  court  m 
which  such  prosecution  shall  be  depending,  upon  application  to 
be  made  on  the  behalf  of  uBy  defendant  in  such  prosecution,  of 
which  application  twenty  days  previous  notice  snail  have  been 
pven  to  nis  majesty's  attorney  or  solicitor-general,  to  make  an 
Older,  if  the  said  court  shall  see  just  cause  so  to  do,  authorizing 
such  defendant  to  bring  on  the  trial  in  such  prosecution ;  and  it 
shall  thereupon  be  lawful  for  such  defendant  to  bring  on  such 
trial  accordingly,  unless  a  noUc  pratequi  shall  have  been  entered 
in  such  prosecution. 


CHAPTER  XIX. 
0/  Process  upon  an  Indictment. 

AAr  K  are  next  to  inquire  into  the  manner  of  issning^roeetfr  after 
indictment  found.  We  have  hkherto  supposed  the  offender  to  be  in 
custody  before  the  finding  of  the  indictment ;  in  which  case  he  b  im-' 
mediately  to  be  arraigned  thereon.  But  if  he  have  fled,  or  secreted 
himself,  m  capital  cases ;  or  have  not,  in  small  misdemeanors,  been 
bound  over  to  appear  at  the  assizes  or  sessions ;  still  an  indictment 
may  be  preferred  against  him  in  his  absence.  And  if  it  be  founds 
then  process  must  issue  to  bring  him  into  court:  for  the  indictment 
cannot  be  tried  unless  he  personally  appear^  according  to  the  rulea 
of  equity  in  all  cases,  and  the  express  provision  of  the  28  Edw.  III. 
c.  3.  in  capital  ones,  that  no  man  shall  be  put  to  death  without  being 
brought  to  answer  hy  due  process  of  law. 

The  proper  procesa  on  an  indictment  for  any  petty  misdemeanor, 
or  on  a  penal  statute,  is  a  writ  of  venire  faeiasp  which  is  in  the 
natnre  of  a  summons  to  cause  the  party  to  appear.  And  if,  by 
the  return  to  such  venire,  it  appear  that  the  party  have  lands  id 
the  county  whereby  he  may  be  distrained,  then  a  iisireu  injinite 
sliflil  be  issued  from  time  to  time  till  he  appear. 

But  if  the  sheriff  return  that  he  h&th  no  lands  in  bis  bailiwick, 
then  (upon  his  noiL-appearance)  a  writ  of  eapiai  shall  issue,  which 
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commandi  tiie  flberiff  to  tike  his  body,  and  have  him  at  the  next 
assues ;  and  if  he  cannot  be  taken  upon  the  first  ctfpiofy  a  second 
and  third  shall  issue*  called  an  tf/tss  and  a  plwrUi  capioi. 

But  OB  indictments  for  treason  or  felony*  a  emat  is  the  first 
process;  aad  for  treason  or  homicide,  only  one  shall  be  allowed 
to  issue,  or  two  in  the  case  of  other  felonies,  though  the  usage  is 
to  issue  onl^  one  in  |»ny  felony.  And  so  in  the  case  of  misde- 
meanors, it  ts  now  the  usual  practice  for  any  judge  of  the  Court  of 
Bang*s  Bench,  upon  certificate  of  an  indictment  found,  to  awaid 
a  writ  of  cop^irf  immediately,  in  order  to  bring  in  the  defendant. 
But  if  he  abscond,  and  it  b  thought  proper  to  pursue  hint  to  an 
onUawrv,  then  a  greater  exactness  is  necessary.  For,  in  such 
case,  alter  the  several  writs  have  issued  in  a  regular  number,  ac- 
cprding  to  the  nature  of  the  respective  crimes,  without  any  effect, 
the  offender  shall  be  put  in  the  txifenU  in  order  to  his  outlawry ; 
that  is,  he  shall  be  exacted,  proclaimed,  or  required  to  surrender, 
at  five  county  courts;  and  if  he  be  returned  ^nto  cjeactui,  and 
do  not  appear  at  the  fifth  exaction  or  requisition,  then  he  is  ad- 
judced  Co  be  outlawed,  or  put  out  of  the  protection  of  the  law; 
so  &at  he  is  incapable  of  taking  the  benent  of  it  in  any  respect, 
either  by  bringing  an  action  or  otherwise. 

The  punishment  for  outlawries  upon  indictments  for  misde- 
meanors b  the  same  as  for  outlawries  upon  civil  actions,  viz. 
forfeiture  of  goo<jb  and  chattels.  But  an  outlawry  in  treason  or 
felony  amounts  to  a  conviction  and  attainder  of  the  offence 
diarged  in  the  indictment,  as  much  as  if  the  offender  had  been 
fimind  guilty*  His  life  is,  however,  still  under  the  protection  of 
the  law ;  and  any  person  may  arrest  an  outlaw  on  a  criminal  pro- 
secution, either  of  his  own  bead  or  by  writ  or  warrant  of  capias 
mtlagatum,  in  order  to  bring  him  to  execution. 

But  sudi  outlawry  mav  be  frequently  reversed  by  writ  of  error, 
the  proceedings  therein  bein^  exceedingly  nice  and  circumstantial ; 
and  if  any  single  minute  point  be  omitted  or  misconducted,  the 
whole  outlawry  b  illegal,  and  may  be  reversed :  upon  which  re- 
versal the  party  accused  is  admitted  to  plead  to,  and  defend  him- 
self against  the  indictment. 

ARRAIGNMENT. 

When  the  offender  either  appears  voluntarily  to  an  indictment, 
or  was  before  in  custody,  or  is  brought  in  upon  criminal  process 
to  answer  it  in  the  proper  court,  he  is  immediately  to  be  arraigned 
thereon. 

To  arraign  is  nothing  else  but  to  call  the  prisoner  to  the  bar  of 
the  court  to  answer  the  matter  charged  upon  him  in  the  indict- 
ment. The  prisoner  is  to  be  called  to  the  bar  by  his  name  ;  and 
he  mtuit  be  brought  without  irons,  or  any  manner  of  shackles  or 
bonds,  unless  there  be  danger  of  an  escape. 

When  he  is  brought  to  the  bar,  he  is  called  upon  bv  name  to 
hold  up  his  hand.  Then  the  indictment  is  to  be  read  to  him ; 
after  which  he  is  asked  whether  he  be  guilty,  or  not  guilty. 
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When  a  prisoner  is  arraigned,  he  either  stands  mute,  or  amfesgss 
the  fact,  or  else  ht  pleads  to  the  indictment. 

Regularly  a  prisoner  is  said  tjost&ndmute,  whcfn,  being  arraigned 
'  for  treason  or  felony,  he  either  makes  no  answer  at  all,  or  answers 
foreign  to  |he  purpose,  or  with  such  matter  as  as  not  allowable, 
and  will  not  answer  otherwise;  or,  having  pleaded  Not  guilty,  re- 
fuses to  put  himself  upon  the  country.  If  he  say  nothing,  the 
court  ought  ex  officio  to  impannel  a  jury  to  inquire  whether  he 
stands  obstinately  mute,  or  whether  he  be  dumb  ex  visitatione  Dei. . 
If  the  latter  appear  to  be  the  case,  the  judges  (who  are  to  be  of 
counsel  for  the  prisoner,  and  to  see  that  he  hath  law  and  justice) 
proceed  to  the  trial,  and  examine  all  points,  as  if  he  had  pleaded 
Not  guilty. 

If  he  be  found  obstinately  mute  (which  a  prisoner  hath  been 

'  held  to  be  that  hath  cnt  out  his  own  tongue),  then,  if  it  be  on  an 

indictment  of  high  treason,  it  hath  long  been  settled,  that  standiilg 

route  is  equivalent  to  a  conviction,  and  he  shall  receive  the  same 

judgment  and  execution.     And  as  in  this  the  highest  crime,  so 

also  in  the  lowest  species  of  felony,  viz.  in  petit  larceny,  and  in 

all  misdemeanors,  standing  mute  has  al\%'ays  been  cfquivalent  to  con- 

.  viction.     And,  by  the  12  Geo.  HI.  c.  20.  every  person  who,  being 

arraigned  for  felony  and  piracy,  shall  stand  mute,  or  not  aifswer 

directly  to  the  ofl'ence,  shall  be  convicted  of  the  same:  and  the 

same  judgment  and  execution  (with  all  their  consequences  in  every 

respect)  shall  be  thereupon  awarded,  as.  if  the  person  had  been 

•  convicted  by  verdict,  or  confession,  of  the  crime. 

The  other  incident  to  arraignments,  exclusive  of  the  plea,  is  the 
prisoner's  actual  confession  of  the  indictment.  Upon  a  simple  and 
plain  confession,  the  court  hath  nothing  to  do  but  to  award  judg- 
ment :  but  it  is  usually  very  backward  in  receiving  and .  recording 
such  confession,  and  will  generally  advise  the  prisoner  to  retract 
it,  and  plead  to  the  indictment. 

TURNING    KINGS    EVIDENCE. 

In  all  cases  of  coining,  robbery,  burglary,  housebreaking,  horse- 
stealing, and  larceny  to  the  value  of  five  shillings  from  shop, 
warehouses,  stables,  and  coach-houses,  by  statutes  4  tV  5  W.  ^  M. 
C.8;  6&7W.I1I.  C.17;  lO&llW.lII.  c.23.  and6Ann.  c.3l. 
it  is  enacted,  that  if  any  offender,  being  out  of  prison,  shall  dis- 
cover two  or  more  persons  who  have  committed  the  like  offences, 
so  as  they  may  be  convicted  thereof,  he  shall,  in  case  of  burglary 
or  housebreaking,  receive  a  reward  of  40/.  and  in  general  be  enti- 
tled to  a  pardon  of  all  capital  offences,  excepting  only  murder  and 
treason,  and  of  the  last  also  in  case  of  coinmg.  And  if  any  such 
person  having  feloniously  stolen  any  lead,  iron,  or  other  metal, 
shall  discover  and  convict  two  ofiendcts  of  having  illegally 
bought  or  received  the  same,  he  shall,  by  the  29  Geo.  II.  c.30. 
be  pardoned  for  all  such  felonies  committed  before  such  dis- 
covery; '  It  hath  also  been  usual  for  the  justices  of  the  peace,  bv 
uhoni  arty  persons  charged  with  iVIony  are  committed  to  giaol, 


Digiti 


zed  by  Google 


book:  II.]  Plea  and  Issue.  2d3 

to  admit  some  one  6f  their  accoinpliceB  to  become  kimg*8  evideme; 
upon  an  understanding,  that  if  such  accomplice  make  a  full  and 
complete  discovery  of  that  and  of  all  other  fel(mied  to  which  be  is 
examined  by  the  magistrate,  and  afterwards  gire  his  evidence 
without  prevarication  or  fraud,  he  shall  not  huaself  be  prosecuted 
for  that  or  any  other  previous  offence  of  the  same  degree. 

PLEA   AND   ISSUE. 

We  are  now  to  consider  the  plea  of  the  prisoner.  This  is  eitber 
a  plea  to  the  jurisdiction ;  a  demurrer ;  a  plea  in  abatement ;  a 
special  plea  in  bar ;  or'the  general  issue. 

A  flea  to  the  jurisdiction  is  where  an  indictment  is  taken  before 

'  a  court  that  hiUh  no  cognizance  of  the  offence ;  as,  if  a  man  be 

indicted,  for  a  rape  at  the  sheriff's  tourn,  or  iot  treason  at  the 

quarter  sessions :  in  these,  or  similar  cases,  he  may  except  to  the 

jurisdiction  oi  the  court. 

A  demurrer  to  the  indictment. — This  is  incident  to  criminal 
cases  as  well  as  civil ;  when  the  fact  as  alleged  is  allowed  to  be 
true,  but  the  prisoner  joins  issue  upon  some  point  of  law  in  the 
indictment,  by  which  he  insists  that  the  fact,  as  stated,  is  no 
felony,  treason,  or  whatever  the  crime  is  alleged  to  be.  Thns,  for 
iustance,  if  a  man  be  indicted  iot  feloniously  stealing  a  grey  hound, 
which  is  an  animal  in  which  no  valuable  property  can  be  had;  and 
therefore  it  is  not  felony,  but  only  a  civil  trespass  to  steal  it;v  in 
this  case  the  party  indicted  may  demur  to  ,the  indictment,  deny- 
ing it  to  be  felony.  Chough  he  confesses  to  the  act  of  taking  it. 

A  plea  in  ahstement  is  principally  for  a  miMnamer^  a  vnrongname 
or  a  false  addition  to  the  prisoner :  as,  if  James  Allen,  gentleman^ 
be  indicted  by  the  name  of  John  Allen,  esquire ^  he  may  plead  that 
he  has  the  name  of  James,  and  not  of  John ;  and  that  be  is  a  gen- 
tleman, and  not  an  esquire :  and  if  either  fact  be  found  by  a  juty, 
then  the  indictment  shall  be  abated.  But  there  is  little  advantage 
to  the  prisoner  in  these  dilatory  pleas ;  because  if  the  exception  be 
allowed,  a  new  bill  of  indictment  may^be  framed,  according  to  what 
the  prisoner  in  his  plea  avers  to  be  his  true  name  and  addition. 

Special  pleas  in  bar. — These  go  to  the  merits  of  the  indictmeht, 
and  give  a- reason  why  the  prisoner  ought  not  to  answer  it  at  all. 
These  are  of  four  kinds :  a  former  acquittal,  a  former  conviction, 
a  former  attainder,  or  a  pardon.  There  are  many  other  pleas 
which  may  be  pleaded  in  bar  of  an  appeal ;  but  these. are  appli- 
cable to  both  appeals  and  indictments. 

First,  the  plea  of  a  former  acquittal  is  grounded  on  this  universal 
maxim  of  the  common  law,  that  no  man  is  to  be  tried  tor  his  life 
more  than  once  for  the  same  offence.  And  hence  it  is  allowed, 
that  when  a  man  is  once  fairly  found  not  guilty  upon  any  indict- 
ment, or  other  prosecution,  he  may  plead  such  acquittal  in  bar 
of  any  subsequent  accusation  for  the  same  crime.  Therefore  an 
acquittal  on  an  appeal  is  a  good  bar  to  an  indictment  on  the  same 
offence.  And  so  also  was  an  acquittal  on  an  indictment  a  good 
h^X  (o  an  appeal  by  the  common  law :  and  therefore,,  in  favour  of 
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appeab,  a  g^eral  pnietioe  was  introdaced,  not  to  try  any  penon 
on  an  indictment  of  homicide  till  after  the  year  and  day  witiiin 
which  appeab  may  be  brought  were  pa»t ;  by  which  time  it  often 
happened  that  the  witnemes  died,  or  Uie  whole  was  forgotten.  To 
ranedy  whieh,  the  3  Hen.  VII.  c.  1.  enacts,  that  indictments  shall 
be  proceeded  on  immediately,  at  the  king's  suit,  for  the  death  of 
a  man,  without  waiting  for  bringing  an  appeal ;  and  the  plea  of 
miirtfinis  acquift  or  a  former  acquittal  on  an  indictment,  shall  be 
no  bar  to  the  prosecuting  of  any  appeal. 

Secondly,  the  plea  of  mUrefoiti  convict ,  or  a  former  conviction 
for  the  same  identical  crime,  thonffh  no  judgment  was  ever  given, 
or  perhi^  will  be  (being  suspended  by  the  benefit  of  clergy  or 
other  causes),  is  a  good  plea  in  bar  to  an  indictment.  And  it  has 
been  held,  that  a  conviction  of  manslaughter,  on  an  appeal  or  an 
indictment,  is  a  bar  even  in  another  appeal,  tjad  much  more  in  an 
indictment  of  murder;  for  the  fact  prosecuted  is  the  same  in  both, 
though  the  offences  differ  in  colourmg  and  in  degree.  It  is  to  be 
observed  that  the  pleas  of  a  former  acquittal  and  former  convic- 
tion, must  be  upon  a  prosecutjoii  for  the  same  identical  crime. 

Thirdly,  the  plea  of  autre/oits  attaint ,  or  a  former  attainder; 
which  is  a  good  plea  in  bar,  whether  it  be  for  the  same  or  any 
other  felony.  For  wherever  a  man  is  attainted  of  felony,  by 
judgment  of  death,  either  upon  a  verdict,  or  confession,  or  outlawry, 
and  whether  upon  an  appeal  or  an  indictment,  he  may  plead  such 
attainder  in  bar,  to  any  subsequent  indictment  or  appeal  for  the 
same  or  for  any  other  felony ;  the  reason  of  which  is,  that  the 
prisoner  being  dead  in  law  by  the  first  attainder,  his  blood  is 
already  corrupted,  and  he  hath  forfeited  all  that  he  had ;  so  that 
it  is  absurd  and  superfluous  to  endeavour  to  attaint  him  a  second 
time.  But  to  this  general  rule  there  are  some  exceptions.  As, 
where  the  former  attainder  is  reversed  for  error,  for  then  it  is  the 
same  as  if  it  had  never  been.  And  the  same  reason  holds  where 
the  attainder  is  reversed  by  parliament,  or  the  judgment  vacated 
by  the  king's  pardon,  with  regard  to  felonies  committed  afterwards. 
Where  the  attainder  was  upon  indictment,  such  attainder  is  no  bar 
to  an  appeal;  for  the  prior  sentence  is  pardonable  by  the  king;  and 
if  that  might  be  pleaded  in  bar  of  i^peal^  the  king  might  in  ^e 
end  defeat  the  suit  of  the  subject,  by  suffering  the  prior  sentence 
to  stop  the  prosecution  of  a  second,  and  then,  when  the  time  of 
appealing  is  elapsed,  granting  the  delinquent  a  pardon. 

An  attainder  in  felony  is  no  bar  to  an  ind  ctment  of  treason. 

Where  a  person  attainted  of^  one  felony  is  afterwards  indicted 
as  principal  in  another,  to  which  there  are  also  accessaries  prose- 
cuted at  the  same  time ;  it  is  held,  that  the  plea  of  auirefpit$  at- 
tmnt  is  no  bar,  because  the  accessaries  to  such  second  felony 
cannot  be  convicted  till  after  the  conviction  of  the  principal. 

Lastly*  ^  pardon  ma^  be  pleaded  in  bar.  There  is  one  advan- 
tage that  attends  pleadmg  a  pardon  in  bar,  or  in  arrest  of  judg- 
ment, before  sentence  is  past,  which  gives  it  by  much  the  preference 
topleading  it  after  sentence  or  attainder ;  that  is,  that  hy  ^topping 
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the  jodfmeDt,  it  stops  the  attainder,  and  prerents  the  corruption 
of  the  blood,  which,  when  once  corrupt^  by  attainder,  cannot 
afterwards  be  restored,  otherwise  than  by  act  of  parliament. 

We  will  now  consider  the  general  i$8me,  or  plea  of  mot  gwUig; 
upon  which  plea  alone  the  prisoner  can  receive  judgment.  In 
case  of  an  indictment  of  felony  or  treason,  there  can  be  no  special 
justificaition  put  in  by  way  of  plea.  As,  on  an  indictment  for  mur- 
der, a  man  cannot  pUad  that  it  was  in  his  own  defence  against  a 
robber  on  the  highway,  or  a  burglar ;  but  he  must  plead  the  general 
issue.  Not  guilW,  and  give  this  special  matter  in  evidence.  For 
(besides  tluit  these  pleas  do  in  effect  amount  to  a  general  issue, 
since,  if  true,  the  prisoner  is  most  clearly  not  guilty,  as  the  facts 
in  treason  are  laid  to  be  done  prodUorie  et  csnira  ligtamtim  sum 
debiium,  and  in  felony  that  the  killing  was  done  ftUmiee)  these 
charges,  of  a  traitorous  or  felonious  intent,  are  the  points  and  very 
gi$i  of  the  indictment,  and  must  be  answered  directly  by  the 
geiieral  negative,  not  guilty ;  and  the  jury,  upon  the  evidence,  will 
take  notice  of  any  defensive  matter,  and  give  their  verdict  accord- 
ingly»  as  effectuslly  as  if  it  were  or  could  be  spedally  pleaded. 

When  the  prisoner  hath  pleaded  Not  ffuilty,  the  clerk  of  the 
assize,  or  clerk  of  Uie  arraigns,  on  behalf  of  the  crown,  replies, 
that  the  prisoner  is  guilty,  and  that  he  is  ready  to  prove  him  so. 

MThen  the  prisoner  has  thus  put  himself  upon  hb  trial,  the  clerk 
answers,  '*  God  send  thee  a  good  deliverance  !*' 


CHAPTER  XX. 
0/  Trial. 


A\r  HEN  a  prisoner  has  pleaded  not  guiitjf,  and  for  his  trial  hath 
put  himself  upon  the  country  (which  country  the  jury  are),  the 
sheriff  of  the  county  must  return  a  pannel  of  jurors,  liberos  et 
kgales  hominei  de  vicineto ;  that  is,  freeholders,*  with<^ut  just  ex- 
ception, and  of  the  vitne  or  neijB;fabouiiiood,  which  is  interpreted 
to  be  of  the  county  where  the  tact  is  committed. 

If  the  proceedings  be  before  the  Court  of  King*s  Bench,  there  is 
time  allowed,  between  the  arraignment  and  the  trial,  for  a  jury  to 
be  impannelled  by  a  writ  of  venire  J'acias  to  the  sheriff,  as  m  civil 
causes ;  and  the  trial,  ih  case  of  a  misdemeanor,  is  had  at  nigi  frius^ 
unless  it  be  of  such  consequence  as  to  merit  a  trial  at  bar,  which 
is  always  invariably  had  when  the  prisoner  is  tried  for  any  capital 
offence.  But  before  commissioners  of  oyer  and  /et tntner  and  gaol- 
ddivery,  the  sheriff,  by  virtue  of  a  general  precept  directed  to  him 

*  IKnce  the  4  &  5  W.  ft  M.  €.24.  which  admlti  copyholders  uponjniet,  It  ie 
not  seoemrf  that  the  jaron  shooUl  be  fipeeholden  in  criminal  caees,  except  in 
treeaon,  and  there  it  is  expressly  required  bythe  Bill  of  lUghta,4  W.ftM.  st  2. 
and  confirmed  by  inbeeqaent  statoces. 
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befianehaiid,  returns  to  the  court  a  paonel  of  forty-ogkt  juroirsy  to  try 
all  fdoQs  that  may  be  caHed  upon  their  trial  at  that.^esuons ;  aud  ; 
therefore  it  is  there  usual  to  try  all  felons  immediately,  or  soop  after  ; 
thetjr  arraignment.     But  it  is  not  customary,  nor  agreeable  tO;  the 
general  course  of  proceedings  (unless  by  consent  of  parties,  or  where  t 
the  defendant  is  actually  in  gaol),  to  ti^  persons  indicted  of  smaller 
misdemeimors  at  the  same  court  in  which  they  have  pleaded  noi 
guilty,  or  traistried  the  indictment.     But  they  usually  give  security 
to  the  court  to  appear  at  the  next  assizes  or  sessions,  and  then  and. 
there  to.  try  the  traverse,  giving  notice  to  the  prosecutor  of  the  same.. ' 
Every  ^defendant  indicted  for  a  misdemeanor  should  giTe.fiill  eight 
days  notice. of  trial  to  the  prosecutor  before  the  assizes,  if  the  trial 
is  to  be  there ;  if  at  the  sessions,  it  is  usual  to  give  two  or  three 
days  notice.     Or,  the  justices  at  the  sessions  fix  as  a  general  rule 
what  time  they  think  a  reasonable  notice  in  such  cases. 

When  the  trial  is  called  on,  the  jurors  are  to  be  sworn,  as  they 
appear*  to,  the"  number  of  twelve,  unless  they  are  challenged  by 
the  prisoner. 

CHALLENGES. 

Challenges  may  be  made,  either  on  the  part  of  the  king,  or  on 
that  of  the  prisoner ;  and  either  to  the  whole  array,  or  to  the  . 
sciparate  polls.     Where  an  alien  is  indicted,  the  jury  should  be 
half  foreigners,  if  so  n.any  be  found  in  the  place.     On  every  panel .-. 
there  should  be  a  competent  number  of  hundredors;  and  the  par- 
ticular jurors  should  be  omni  exceptione  majores. 

Challenges  upon  any  of  the  foregoing  accounts,  are  styled  chal- 
lenges/or cause ;  which  may  be  without  stint,  in  both  criminal  and 
civil  trials.  But  in  criminal  cases,  or  at  least  in  capital  ones, 
there  is  allowed  to  the  prisoner  an  arbitrary  and  capricious  species 
of  challenge  to  a  certain  number  of  jurors,  without  shewing  any 
cause  at  all ;  which  is  called  a  peremptory  challenge. 

This  privilege  of  peremptory  challenges,  though  granted  to  the/ 
prisoner,  is  denied  to  the  king  by  the  statute  33  Edw.  I.  st.  4. 
which  enacts,  that  the  king  shall  challenge  no  Jurors  without, 
assigning  a  cause  certain,  to  be  tried  and  approved  by  the  court.  • 
However,  it  is  held,  that  the  king  need  not  assign  his  cause  of. 
challenge  till  all  the  pannel  be  gone  through,  and  unless  there  ^ 
cannot  be  a  full  jury  without  the  persons  so  challenged.     And 
then,  and  not  sooner,  the  king's  counsel  must  shew  the  cause;, 
otherwise  the  jury  shall  be  sworn.     And  the  practice  is  the  same 
both  in  trials  for  misdemeanors  and  for  capital  offences.     Where 
there  is  q,  challenge  for  cause,  two  persons  in  court  not  of  the  ju/y 
are  sworn  to  try  whether  the  juryman  challenged  will  try  the 
prisoner  indifferently.     Evidence  is  then  produced  to  support  the 
challenge ;  and,  according  to  the  verdict  of  the  two  tryers,  the 
juryman  is  admitted  or  rejected.     A  juryman  was  thus  set  aside 
in  O'Coigly's  trial  for   treason,   because,    upon  looking  at  the 
prisoners,  he  uttered  the  words  "  damned  rascals." 
*  The  peremptory  challenges  o(  the  prisoner  muat,  however,  have. 
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soBie  reasoDaU^  boundary ;  otherwise  be  might  nevet  be  tried. 
This  reasonable  boundary  is  settled  by  the  common  law  to  be  the 
nomber  of  thirty-five,  that  is,  one  under  three  ^11  juries*  But^ 
by  the  22  Hen.  VIII.  c.14.  (which,  with  regard  to  fekmies,  stands 
nnrqpealed  by  the  1  &  2  Ph.  Sc  Mar.  1. 10.)  no  person  arraigned 
for  felony  can  be  admitted  to  make  any  more  than  twenhf  per^ 
emptory  challenges. 

if,  by  reason  of  challenges,  or  the  default  of  the  jurors,  a  suf^ 
ficient  number  cannot  be  had  of  the  original  panel,  a  iaUt  may  be 
awarded,  as  in  civil  causes,  till  the  number  of  twelf^e  is  swoni. 

When  the  jury  b  sworn,  if  it  be  a  cause  of  ^Ay  consequence; 
the  indictment  is  usually  opened,  and  the  evidence  brought  rorwarii 
against  the  prisoner.  And  it  is  a  settled' rule  at  common  law,  that 
no  counsel  shall  be  allowed  a  prisoner  upon  his  trial  upon  the 
general  issue  in  any  capital  crime,  unless  some  point  of  law  shall 
arise  proper  to  be  debated.  But  the  judges  tfeVer  scruple  to 
allow  a  prisoner's  counsel  to  instruct  him  wmit  questions  to.  ask* 
or  even  to  ask  questions  for  him^  with  respect  to  matters  of  fact. 

BVIDENCB^ 

The  doctrine  of  evidence  upon  ^leas  of  the  crown  is,  in  most 
respects,  the  same  as  that  upon  civil  actions. .  There  are,  however; 
a  few  leading  points,  wherein  by  several  statutes  and  resolutions; 
a  difference  is  made  between  civil  and  criminal  evidence. 

In  all  cases  of  high  treason,  petit  treason,  and  misprision  of 
treason,  1^  the  1  £dw.  VI.  c.  12.  and  5  &  6  Edw.  VI.  c.  11.  iwp 
lawfid  witnesses  are  required  to  convict  a  prisoner,  unless  he  stall 
willlingly  and  without  violence  confess  the  same. 

By  the  1  &  2  Ph.  &  Mar.  c.  10.  a  farther  exception  is  made 
as  to  treasons  in  counterfeiting  the  king's  seals  or  signatures,  and 
treasons  concerning  coin  current  within  this  realm ;  and  mqre 
particularly  by  c.  11.  the  offences  of  importing  counterfeit  foreign 
money  curfent  in  thb  kingdom,  and  impairing,  counterfeiting,  or 
§oinmg  any  current  coin. 

The  statutes  8  d^  9  W.  III.  c.  25.  and  15  St  16  Geo.  II.  c.  29^ 
in  their  subsequent  extensions  of  this  species  of  treason,  also 
provide,  that  tne  offenders  may  be  indicted^  arraigned,  tried, 
convicted,  and  attainted,  by  the  like  evidence,  and  in  such  manner 
and  form,  as  may  be  had  and  used  against  offenders  for  counter- 
feiting th^  king's  money*  But  by  the  7  W.  III.  c.  3.  in  prosecu- 
tions for  those  treasons  to  ^  hich  that  act  extends,  the  same  rule  (of 
nofttiring  two  witnesses)  is  again  enforced ;  with  this  addition, 
thai  the  amfeman  of  the  prisoner,  which  shall  countervail  the 
necessity  of  such  proof,  must  be  in  open  cmirL  In  the  construc- 
tion of  which  act  it  hath  been  holden,  that  a  confession  of  tU^ 
prisoner  taken  out  of  dburt  before  a  magistrate  or  penl6n<lHiving 
competent,  authority  to  take  it,  and  proved  by  two  witnesses,  is 
su0^iei|t  to  convict  him  of  treason. 

%  the  same  statute  it  is  declared,  that  both  witnesses  must  be 
to  the  same  overt  act  of  treason,  or  one  to  one  otett  act,  and  the 
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other  to  ;  another  overt  act  of  the  same  speciesr  of  treason,  and  ' 
not  of  distinct  heads  or  kinds :  and  no  evidence  shall  be  admitted 
to  prove  any  ovett  act  not  expressly  laid  in  the  indictment.     In  al- 
most every  other  accusation  one  positive  witness  is  sufficient. 

Evidence  shewing  the  mere  similitude  of  hand-writing  in  two 
papers^  without  other  concurrent  testimony,  is  no  evidence  that 
both  were  written  by  the  same  person ;  yet  the  testimony  of  witn 
nesses  well  acquamted  with  the  party's  hand,  that  they  helieve 
the  paper  in  question  to  have  been  written  by  him,  is  evidence  to 
be  left  to  a  jury.  But  the  proof  of  hand-writing  is  not  evidence 
in  high  treason,  unless  the  papers  are  found  in  the  custody  of  the 
prisoner. 

•  By  1  Ann.  st.2.  c.9.  in  all  cases  of  treason  and  felony,  all  wit- 
.  nesses /or  the  prisoner  shall  be  examined  upon  oath,  in  like  man- 
ner as  the  witnesses  ugainst  him.  By  the  43  Geo.  III.  c.  58.  it  is 
enacted,  that  all  women  who  shall  be  tried  for  the  murder  of  their 
bastard  children  shall  be  tried  by  the  same  rul^s  of  evidence  as  if 
these  statutes  had  never  passed,  provided  that  it  shall  be  lawfnl 
for  the  jury  to  find  that  the  prisoner  was  delivered  of  issue,  which 
if  bom  alive  would  have  been  a  bastard,  and  that  she  did  endea- 
vour to  conceal  the  birth  thereof,  and  the  court  tberef6re  ittay 
a4iudge  the  prisoner. to  be  committed  io  the  gaol  or  house  oif 
correction  for  any  time  not  exceeding  two  months. 

M^en  the  evidence  is  closed,  the  jui^  cannot  be  discharged 
^unless  in  evident  cases  of  necessity)  till  they  have  given  in  their 
verdict.*  But  the  judges  may  adjourn,  while  the  jury  are  with- 
drawn to  confer,  and  return  to  receive  the  verdict  in  open  court; 
And  such  public  or  open  verdict  mav  be  either  general.  Guilty,  or 
Not  Guilty ;  or  special,  setting  forth,  all  the  circumstances  of  the 
case,  and  praying  the  judgment  of  the  court,  whether,  for  instance, 
on  the  facts  stated,  it  be  murder,  manslaughter,  or  no  crime  at 
aU.  This  is  where  they  doubt  the  matter  of  law,  and  therefore 
choose  to  leave  it  to  the  determination  of  the  court ;  though  they 
have  an  unquestionable  right  of  determining  upon  all  the  circom- 
stances,  una  finding  a  general  verdict,  if  they  think  proper  so'  to 
Imzard  a  breach  of  tl&eir  oaths ;  and  if  their  verdict  be  notorioualy 
wrong,  they  may  be  punished,  and  their  verdict  set  asideby  attaint 
at  the  suit  of  the  king,  but  not  at  the  suit  of  the  prisoner. 

On  a  conviction  (or  even  upon  an  acquittal,  where  there  was  a 
reasonable  ground  to  prosecute,  and  in  fact  a  ^emi  ^de  prosecu- 
tion for  any  srand  or  petit  larceny,  or  other  felony,  the  reasonable 
expences  of  the  prosecutor,  and  also  a  compensation  for  his  trouble 
and  loss  of  time,  are  to  be  allowed  him  out  of  the  county  .stcnrk,  if 
he  petition  the  judge  for  it;  58  Geo.  III.  c.70.  Vide  page  829 
of  this  work.  . , 

And,  by  the  27  Geo.  II.  c^  3.  all  persons  appearing  upon  re- 

*  It  it  now  fettled,  ^hat  when  a  criminal  trial  runs  to  such  a  length  that  it 
cannot  be  concluded  in  one  da^,  the  court,  by  its  own  authority,  may  adjonm 
^  the  next  morning ;  but  the  }txy  mutt  be  somewhere  kept  together,  that  they 
may  hare  no  commnnication  but  with  each  other. 
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eognixsnce  or  iuhpeemm  to  give  evidence^  whether  any  iadictment' 
be  preferred  or  no,  and  as  well  without  conviction  as  with  it,  are 
entitled  to  be  paid  their  charges^  with  a  farther  allowance  (if  poor) 
ioit  their  trouble  and  loss  of  time,  ^n  a  conviction  of  latceny  in 
particular,  the  prosecutor  shall  have  restitution  ^f  his  goods.. 
And  it  is  now  usual  for  the  eourt»  upon  the  conviction  of  a  felon, 
to  order  (without  any  writ)  immediate  restitution  of  such  goods 
as  are  brought  into  court  to  be  made  to  the  several  prosecutors. 
Or  else,  secondly,  without  such  writ  of  restitution,  the  party  may 
peaceably  retake  his  goods,  wherever  he  happens  to  find  them, 
unless  a  n^w  property  be  fairly  acquired  therein.  Or,  lastly,  if 
the  felon  be  convicted  and  pardoned,  or  be  allowed  his  clerey,  the 
party  robbed  may  bring  his  action  of  trover  against  hhn  for  his 
goods,  and  recover  a  satisfaction  in  damages.  But  the  owner  of 
goods  stolen,  who  has  prosecuted  the  thief  to  conviction,  cannot 
recover  the  value  of  hb  goods  from  a  person  who  has  purchased 
them  and  sold  them  again,  even  with  notice  of  the  thdft,  before 
conviction. 

-  And  if  the  .owner  of  goods  lose  them  by  a  fraud,  and  not  by  a 
felony,  and  afierwards  convict  the  offender,  he  is  not  entitled  to 
restitution,  or  to  retain. them,  against  a  person,  as  a  pjswnbroker, 
who  has  fairly  acquired  a  new  right  of  property  in  them. 

THB   BENEFIT  OF  CLERGY. 

.  The  benefit  of  clergy  had  its  original  from  the  pious  regard 
paid  by  Christian  princes  to  the  church.  The  exemptions  which 
ihey  granted  to.  tne  church  were  principally  of  two  kinds :  ex- 
emption of  places  consecrated  to  religious  duties  from  criminal 
arrests,  and  exemption  of  the  persons  of  clergymen  from  criminal 
process  before  the  secular  judge  in  a  few  particular  cases. 
V  .  Th^  clergy,  increasing  in  wealth  and  power,  soon  began  to  claim 
that  as  a  right,  which  before  they  had  obtained  as  a  favour;  and, 
not  contented  with  a  few  exceptions,  they  boldly  asserted  a  right  to 
be  exempted  from  all  secular  jurisdiction  whatever. 
.  In  England,  however,  a  total  exemption  of  the  clerfnr  from 
secular  jurisdiction  could  never  be  thoroughly  effected ;  and  there- 
fore though  the  benefit  of  clergy  was  in  S4fme  capital  cases,  yet  it 
was  not  universally  allowed.  And,  in  such  cases,  it  was  usual  for 
the  bishop  or  ordinary  to  demand  hb  clerks  to  be  remitted  out  of 
the  king's  courts  as  soon  as  they  were  indicted.  But  in  the  reign 
.of  Hen.  Vl.  it  was  settled,  that  the  prisoner  should  first  be 
arraigned,  and  might  either  then  claim  his  benefit  of  clergy,  by 
way  of  declinatory  plea ;  or,  after  conviction,  by  way  of  arresting 
judgment. 

In  process  of  time  the  benefit  of  clergy  was  extended  to  all  those 
who  could  read ;  but  when  learning  began  to  be  more  generally  dif- 
fused, it  was  found  that  as  many  laymen  as  clergymen  were  admitted 
to  this;  and  therefore,  by  the  4Hen.Vn.  c.l3. ^a  distinction 
was  drawn  between  mere  lay  scholars,  and,  clerks  that  were  really 
in  orders.    And  though  it  was  thought  reasonable  still  to  mitigate 
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the  sev^H^  of  the  law  with  regard  to  the  fonner^  yieit  fthinr  iivere 
not  pat  jrfpon  the  aimefootuig  with  nctual  dergy,  being  MQected 
to  a  slight  degree  of  punishment,  and  not  allowed  to  olaim  ifae 
olerieal  privilege  more  than  offiee.  Ac(iordingly  the  flCaliiteiilirtelit 
tbdt  BO  pcirsoo  lonce  (Mlmitted  to  the  clergy  shall  ht  admittdl  a 
Q(eoond  time,  unless  he  produce  hb  orders;  Had,  to  distiilgiliah 
their  persons,  laymen  sh^U  be  burned  with  a  hot  iron  ia  thO'Vniwa 
of  the  left  thumb.  This  distinction  between  Warned  laynlen  and 
real  clerks  in  6rders  was  abolished  for  a  time  by  the  !28  Hen.  Vlli.' 
c.l.  aiid82Hen.Vni.  c.d.  butrestorlMlbythelEdw^VL  ^1S«. 
irhich  statute  enacts,  that  Iprds  of  parliament,  and  peers  of  ihe 
realm  having  voice  and  place  in  parliament,  may  have  th^ 
benefit  of  their  peerage^  equivalent  to  that  of  clers;y,  for  the 
first  offence,  (although  they  cannot  read,  and  without  being  b«mt 
in  the  hand)  for  all  offiences  then  clergyable  to  commdners,  and 
also  for  the  crimes  of  housebre^ldng,  highWay-^robb^,  hoiwt^ 
steciliag,  and  robbing  of  churches. 

Bv  the  18  Eliz.  c.  7.  it  is  enacted,  that  after  the  offender  has 
been  alk>#ed  tds  clergy,  and  bnrAed  in  the  haad^  he  shaH  be 
ettiarged  and  delivered  out  of  prison;  with  a  proviso,  that  the 
jmlge  inay,  if  he  think  fit,  continue  the  offender  in  gaol  for  a^ 
time  not  exceeding  a  year.  And  thus  ^e  law  continued  for  above 
a  century;  except  only  that  the  21  Jac. I.  c.5.  allowed  that  % 
woman  convicted  of  simple  laprceiiy  under  the  value  of  lOt .  should 
hot  properly  have  the  benefit  of  clergy,  for  they  Were  not  called 
lipon  to  read,  but  be  burned  in  the  hand,  and  whipped,  stocked^ 
or  impHsoned  for  any  time  not  exceeding  a  year.  And  a  siaflir 
Indulgence,  by  the 8 &4W.&M.  c.9.  and4&6W.&M,  c.M, 
Was  extended  to  women  guilty  of  any  clergyable  folony  whatso- 
ever; who  were  allowed  once  to  claim  the  benefit  of  tlie  sMirti^ 
fai  19ie  manner  as  men  ndght  claim  the  benefit  of  clergy,  and  to 
Ae  discharged,  upoiv  being  burned  in  the  hand|  and  imprisoned  for 
mny  time  Aot  exceeding  a  year. 

By  4 Geo.  I.  c.ll.  and 6  Geo.  I.  c.23.  when  any  jperson  shaB 
lie  convictod  of  any  larceny,  either  gimnd  or  petit,  or  any  felo* 
nioo^  steali]&g  or  taking  of  money,  or  goods  and  chattels,  eiltar 
from  the  person  or  the  house  of  any  other,  or  in  any  6ther  mtaner, 
-and  who  by  the  law  sh&ll  be  entitled  to  the  benefit  of  clei^,  and 
imble  only  to  the  penalties  of  bdming  in  the  hand  or  wfaippbig, 
the  court  in  their  discretion,  instead  of  such  bnming  in  the  band 
or  dipping,  may  dhrect  sudi  offenders  to  be  transported  for  iev«a 

Also,  by  the  19  Geo.  HI.  c.  74.  instead  of  burning  in  the  hand, 
the  court  m  all  clergyable  felonies  may  impose  a  pecuniary  fine; 
or  (except  in  the  case  of  manslaughter)  may  order  the  offender 
to  be  once  or  oftener,  but  not  more  than  tfirice»  either  publicly  or 
'privately  whipped;*  auch  private  whipping  to  be  inflicted  in  the 
presence  of  two  witnesses. 

*  By  the  1  Geo.  IV^  c.57.  the  punishment  of  public  and  prirate  wfaippinr  of 
women  is  abolished,  and  inatead^ereof  18  substituted  hard  labour  in  the  gad  or 
lionse  of  correction. 
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h  ill  Mbaiei  clbtgy  b  allowaUe^  littler  takes  awarf  N  escpresi 
words  of  an  ftist  of  pavHameot:  and  wiMre  d^gy  U  takea  ava^ 
<6oiii  the  priddp(d»  it  is  not  i^  oiNitse  taken  away  flrom  the  acees-* 
itty,  unless  he  be  also  particularly  included  kk  the  words  of  the 
statote.  When  the  benefit  of  clergy  is  taken  kway  from  the  kffenkk 
(is  in  rase  of  M«rder»  bnggery,  robbery,  rape,  and  bhrglary),  a 
principal  in  the  second  degree,  being  present,  aiding  and  abetting 
the  crkno,  is  as  well  etclnded  from  his  clergy  as  h^  ^at  is  prin- 
cipal in  the  first  degree ;  bat  that,  where  it  is  only  takeh  awai^ 
fiom  the  person  committing  the  offence  (as  in  i^e  of  stabbfaig,  or 
committing  larceny  in  a  dwelling-house,*  or  privately  from  the 
penon),  his  aiders  and  abettors  are  not  excluded. 

Lastly,  we  are  t6  inquire  what  the  consequenceis  are  to  thfe 
piflrty  of  allowing  him  the  benefit  of  clergy.  The  eonse^uendei 
are  sveh  as  affect  his  present  interest,  and  niture  credit  and  dpk^ 
city ;  as  having  been  once  a  felon,  but  now  purged  Arom  tliat  guilt 
by  the  privilege  of  clergy. 

And  we  may  observe,  that  by  this  conviction  he  forfeits  aH  llitf 
gaodatothe  king;  which  being  once  vested  in  the  crown,  shall 
act  afterwards  h%  restored  to  Uie  offender :  that,  after  convicCimi^ 
aad  till  he  receives  the  judgment  of  the  law,  by  branding  or  some 
af  its  substitutes,  or  el^  is  pardoned  by  the  king,  he  is  to  all  ia- 
teatnand  purposes  a  felon,  and  subject  to  all  the  disabilities  aiMt 
other  incidents  of  a  felon :  that,  after  burning  or  its  substitute,  or 
piidon,  he  is  discharged  for  ever  of  that,  and  all  other  felonies 
Ibefare  committed,  vrHhin  benefit  of  clergy,  but  not  of  felonies 
'bom  which  such  benefit  is  excluded :  that,  by  the  burning  or  its 
aabstitute,  or  the  pardon  of  It,  he  is  restored  to  all  capacities  and 
credits,  and  the  possession  of  his  lands,  as  if  he  had  never  been 
eonrvicted :  that  what  is  said  with  regard  to  the  advantages  of 
ciomnion««  and  laymen,  subsquent  to  the  burning  in  the  himd,  b 
aqualiy  applicable  to  all  peers  and  clergymen,  although  never 
branded  at  all,  or  subjected  to  other  punishment  in  its  stead.  For 
th^  have  the  same  privileges  without  any  burning,  or  any  sub- 
stitiite  kk  it,  which  othen  are  entitled  to  aiker  it. 

JUDOMBNT. 

When,  upon  a  capital  charge,  the  jury  have  brought  in  their 
verdict  Guilty,  the  prisoner  either  is  immediately,  or  at  a  conve- 
■ient  time  aiier,  asked,  if  he  has  any  thing  to  offer  why  judgment 
jhonld  not  be  awarded  against  him :  after  which  the  court  pro* 
oounces  sentence.  Of  these  some  are  capital,  and  consist  gene- 
rally in  being  hanged.  Some  in  exile  or  banishment,  or  trnns- 
portalion :  others,  in  loss  of  liberty.  Some  extend  to  confisoa- 
.tioB,  by  forfeitui%  of  land,  or  moveables,  or  both,  or  of  the  profits 
of  Imas  for  Hfe:  others  induce  a  disability  of  holding  ofices  or 
employment,  being  heirs,  executors,  and  the  like.     Some  are 

*  In  the  case  of  all  capital  larcenies  in  a  dwelling*liouae  the  benefit  of  clergy 
hat  been  taken  siray,  as  weU  from  tbo^e  who  aid,  asnst,  and  abet,  as  from  thoie 
.who«eti9sUyCogiaiitthe€nme,by3 W.&M.  c.9.  sad  12 Ann.  stl.c.;. 
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merdy  pecuniary,  by  stated  or  discretionary  fines.  And^  lastly, 
there  are  others,  thatooasist  principally  in  their  ignominy,  though 
most  of  them  are  mixed  with  some  degree  of  corporal  pain ;  such 
as  whipping,  hard  labour  in  the  house  of  (correction  or  otherwise, 
the  pillory,*  the  stocks,  and  the  ducking-stool. 

By  the  3  Geo.  IV.  c.ll4.  whenever  any  person  shall  be  con- 
victed of  any  of  the  offences  her^ailter  specified  and  set  forth ; 
(that  is  to  say)— any  assault  with  intent  to  commit  felony ;  any 
attempt  to  commit  felony;  any  riot;  any  misdemeanor  for 
hftving  received  stolen  goods,  knowing  them  to  have  been  stolen ; 
any  assault  upon  a  peace  officer,  or  upon  an  officer  of  the  customs 
or  excise,  or  upon  any  other  officer  of  the  revenue,  in  the  due 
,  dischar^^e  of  their  respective  duties,  or  upon  any  person  or  persons 
acting  m  aid  of  any  such  officer  or  officers;  any  assault  com- 
mitted in  pursuance  of  any  conspiracy  to  rabe  the  rate  of  wages ; 
being  an  utterer  of  counterfeit  mon^y,  knowing  the  same  to  be 
counterfeit ;  knowingly  and  designedly  obtaining  money,  goods, 
wares,  or  merchandizes,  bills,  bonds,  or  other  securiUesfor  money, 
by  false  pretences,  with  intent  jto  cheat  any  person  of  the  same ; 
keeping  a  common  gaming-house,  a  common  bawdy-house,  or  a 
common  ill-governed  and  disorderly  house ;  wilful  and  corrupt 
pei;^ury,  or  of  subornation  of  perjury ;  having  entered  any  open 
or  inck>sed  ground  with  intent  there  illegally  to  destroy,  take,  or 
kill  game  or  rabbits,  or  with  intent  to  aid,  abet,  and  assist  any 
person  or  persons  illegally  to  destroy,  take,  or  kill  game  or  rabbits, 
and  having  been  there  found  at  night  armed  with  any  offensive 
^weapon;  in  each  and  every  of  the  above  cases,  the.  court. before 
which  any  such  offender  shall  be  convicted,  may  award  and  order 
(if  such  court  shall  think  fit)  sentence  of  imprisonment  with  hard 
labour,  for  any  term  not  exceeding  the  term  for  which  isuch  court 
m^y  now  imprison  for  such  offences,  either  in  addition  to  or  in  lieu 
of  any  other  punishment  which  may  be  inflicted  on  any  such  offen- 
ders by  any  law  in  force  before  the  passing  of  this  act. 
.  By  the  4  Geo.  IV.  c.  48.  whenever  any  person  shall  be  convicted 
of  any  felony,  except  murder,  and  shall  by  law  be  excluded  the 
benefit  of  clergy  in  respect  thereof,  and  the  court  oefore  which 
such  offender  shall  be  convicted  shall  be  of  opinion,  .that,  under 
the  particular  circumstances  of  the  case,  such  offender  is  a  fit  and 
proper  subject  to  be  recommended  to  Uie  royal  mercy,  it  shall  be 
lawful  for  such  court,  if  it  thall  think  fit,  to  direct  the  proper 
officer  to  inquire  and  ask,  if  such  offender  hath  any  thin|;  to  say, 
why  judgment  of  death  should  not  be  recorded  against  him ;  and 
in  case  such  offender  shall  not  allege  any  matter  or  thing  sufficient 
to  arrest  such  judgment,  the  court  may  abstain  from  pronouncing 
judgment  of  death,  and,  instead  of  pronouncing  such  judgment, 
order  the  same  to  be  entered  of  recoro ;  and  thereupon  such  officer 
shall  enter  judgment  of  death  on  record  against  suc)i  offender  in 
the  usual  and  accustomed  form,  and  in  such  and  the  same  manner 

-  *  By  the  56  Geo.  III.  c.  138.  the  punishmciit  of  the  pillory  is  aboKshed'  in 
allcAsei,  except  for  wilfol  sod  corrupt  peijury,  and  suboniation  of  peiiurr.. 
Step.  177,  Note, 
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as  w  BOW  used,  anid  as  if  judgment  of  death  had  actually  heen 
pronounced  in  open  court  against. such  offender.    §  1. 
Nothing  herein  contained  shall  extend  to  Scotland. 

ATTAINDER, 

'  When  sentenee  of  death  is  pronounced,  the  inseparable  conse- 
quence is  ati4nnda\  The  prisoner  is  then  called  attaint,  atiinctus, 
stained  qt  blackened.  He  is  no  longer  <of  any  credit  or  reputation ; 
he  cannot  be  a  witness  in  any  court ;  neither  is  he  capable  of  per- 
forming the  functions  of  another  mai^.  ,  This  b  after jif^rmenl ;  for 
there  is  a  great  difference  between  a  man  eqnticied  tLua  attainied^ 
though  they  are  frequently  confounded  together.  After  con- 
viction only,  a  man  is  liable  to  none  of  these  disabilities;  for 
there  is  still  in  contemplation  of  law  a  possibility  of  his  innocence. 
Something  may  be  offered  in  arrest  of  judgment ;  the  indictnient 
may  be  erroneous ;  he  may  obtain  a  pardon,  or  be  allowed  the  her 
n^t  of  clergy.  But  when  judgment  b  once  pronounced,  both 
law  and  fact  conspire  to  prove  him  completely  guilty.  Upon 
judgment,  therefore,  of  death,  and  not  before,  the  attamder  of  a 
criminal  commences ;  or  upon  such  circumstances  as  are  equiva- 
lent to  judgment  of  death ;  as  judgment  of  outlawry  on  a  capiVal 
crime  pronounced  for  absconding  or  fleeing  from  justice,  which 
tacitly  confesses  the  guilt. 

The  consequences  of  attainder  are  forfeiture  and  corruption  of 
blood. 

FORFEITURE. 

Forfeiture  b  two-fold ;  of  real,  and  personal  estfttes.  First,  as 
to  real  estates ;  by  attainder  in  high  treason,  a  man  forfeits  to  the 
king  all  his  lands  and  tenements  of  inheritance,  whethier  fee- 
simple  or  fee-tail,  and  all  his  rights  of  entry  on  lands  or  tenements^ 
which  he  had  at  the  time  of  the  offence  committed,  or  at  any  time 
afterwards,  to  be  for  ever  vested  in  the  crown ;  and  also  the  profits 
of  all  lands  and  tenements,  which  he  had  in  his  own  right  for  life 
or  years,  so  lone  as  such  interest  shall  subsist.  This  forfeiture 
relates  bNackwards  to  the  time  of  the  treason  committed,  90  as  to 
void  all  intermediate  sales  and  incumbrances,  but  not  those  before 
the  fact ;  and  therefore  a  wife's  jointure  is  not  forfeitable  for  the 
treason  of  her  husband,  because  settled  upon  her  previous  to  the 
treason  committed.  But  her  dower  b  forfeited  by  the  express 
provbion  of  the  &  &  6  £dw.  VI.  c.  11.  And  yet  the  husband 
shall  be  tenant  by  the  curtesy  of  the  wife's  lands,  if  the  wife  be 
attainted  of  treason ;  for  that  is  not  prohibited  by  the  statute. 
But  though,  after  attainder,  the  forfeiture  relates  back  to  the  time 
of  the  treason  committed,  yet  it  does  not  take  effect  unless  an 
attainder  be  had,  of  which  it  is  one  of  the  fruits ;  and  therefore, 
if  a  traitor  die  before  judgment  pronounced,  or  be  killed  in  open 
rebellion,  or  be  hanged  by  martial  law,  it  works  no  forfeiture  of 
hb  lands,  for  he  never  was  attainted  of  treason. 

In  petit  treason  and  felony  the  offender  also  forfeits  all  his 
chattel  mterests  absolutely,  and  the  profits  of  all  estates  of  free- 
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hM  danmg  life;  and  after  his  death,  all  his  lands  and  ten^kneata 
in  fee-simple  (but  not  those  in  tail)  t9  the  crown  for  a  very  short 
period  of  time ;  for  the  king  shall  have  them  for  a  year  %nd  a  day, 
and  may  commit  therein  what  wast^  he  pleases ;  which  b  called 
the  king's  year,  day,  and  wa$te. 

The  forfoitiire  of  goods  and  chattels  accrues  in  tverj  one  of  the 
highcc  kinds  of  offence ;  m  high  treason  or  misprision  thereof; 
petit  treason,  felonies  of  all  sorts,  whether  clexgyable  or  not,  self^ 
muvler  or feio  de  se,  petit  larceny,  and  standmg  mute.  Torjligki 
also,  on  an  accusation  of  treason,  felony,  or  even  petit  larceny, 
whether  the  party  he  found  guilty  or  acquitted,  if  the  jury  find 
the  flight,  the  pavty  shall  forfeit  his  goods  and  chatteb. 

CORRUPTlOIf   OF  BLOOD. 

Another  immediate  consequence  of  attainder  is  the  carrupiitm 
cf  blood,  both  upwards  and  downwards ;  so  that  an  attainteoper* 
son  can  neither  inherit  lands  or  other  hereditaments  from  his 
ancestors,  nor  retain  those  he  is  already  in  possession  of,  nor  trsAS* 
mit  them  by  descent  to  any  heir;  but  the  same  shall  escheat  to 
the  V^rd  of  the  foe,  subject  to  the  king's  superior  right  of  for^^ 
foitort ;  and  the  person  attainted  shall  also  obstruct  dl  descents 
to  his  posterity,  wherever  they  are  obliged  to  derive  a  title  through 
him  to  a  remoter  ancestor. 

RBVBRSAL  OF  JUD6MBNT. 

A  judgment  may  be  falsified,  reversed,  or  avoided,  in  the  first 
place,  without  a  ufvit  of  error,  for  matters  foreign  to  or  dehors  the 
record,  that  is,  not  apparent  upon  the  face  of  it ;  so  that  they 
cannot  be  assigned  for  error  in  the  superior  court,  which  can  only 
judge  from  what  appears  in  the  record  itself;  and  therefore,  if  the 
whcie  record  be  not  certified,  or  not  truly  certified  by  the  inforior 
court,  the  party  injured  thereby  (in  both  civil  and  criminal  cases) 
m^allege  a  dminution  of  the  record,  and  cause  it  to  be  rectified. 

Thus,  if  any  judgment  whatever  be  given  by  persons  who  had 
no  good  commission  to  proceed  against  the  peison  condemned,  it 
is  void,  and  may  be  falsified  by  shewing  the  special  matter,  without 
writ  of  error.  As,  where  a  commission  bsues  to  A  and  B  and 
twelve  others,  or  any  two  of  them  of  which  A  or  B  shall  be  one, 
to  take  and  try  indictments ;  and  any  of  the  other  twelve  proceed 
withput  the  interposition  or  presence  of  either  A  or  fi ;  in  this  case, 
all  proceedings,  trials,  convictions,  and  judgments,  are  void  for 
want  of  a  proper  authority  in  the  commissioners,,  and  may  be  folsi- 
fied  upon  bare  inspection;  without  the  trouble  of  a  vnrit  ch  error. 

So,  likewise,  if  a  man  purchase  land  of  another,  and  afterwards 
the  vendor  is,  either  by  outlawry  or  his  own  confession,  convicted 
and  attainted  of  treason  or  felony,  previous  to  the  sale  or  alienation, 
whereby  such  land  becomes  liable  to  forfeiture  or  escheat,  upon 
any  trial,  the  purchaser  is  at  liberty,  without  bringing  any  writ  of 
error,  to  falsify,  not  only  the  time  of  the  felony  or  treason  supposed, 
but  the  very  folony  or  treason  itself,  and  is  not  concluded  by  the 
confession  or  the  outlawry  of  the  vendor,  though  the  vendor  biol- 
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self  18  concluded,  and  not  suffered  now  to  deny  the  fact  which  he  * 
has  by  confession  or  flight  acknowledged.  But  if  such  attainder 
of  the  vendor  be  by  veraict  on  the  oath  of  his  peers^  the  alienee 
cannot  be  received  to  falsify  or  contradict  the  fact  of  the  crime 
committed,  though  he  is  at  liberty  to  prove  a  mistake  in  Imk,  or 
that  the  offence  was  commited  after  the  al'tcDationy  .and  not 
before. 

WRIT  OF  BRROR. 

A  judgment  may  be  reversed  by  writ  of  error ^  which  lies  firom 
all  inferior  criminal  jurisdictions  to  the  Court  of  King's  Bench,  and 
irom  the  King's  Bench  to  the  House  of  Lords.  As,  where  a  man 
is  found  guilty  of  perjury,  and  receives  the  judgment  of  felony ; 
or  for  other  less  palpable  errors,  such  as  irregularity,  omisMon, 
or  want  of  form  in  the  process  of  outlawry,  or  proclamations;  the 
want  of  a  proper  additUm  to  the  defendant's  name,  acoordiiw  to 
the  Statute  of  Additions ;  for  not  properiy  naming  the  sheriff  or 
other  officer  of  the  court,  or  not  duly  describing  where  his  county 
court  was  held ;  for  laying  an  offence  committed  in  the  time  of  the 
late  kiog  to  be  done  against  the  peace  of  the  present ;  and  for 
many  oUier  similar  causes.  These  writs  of  error,  to  reverse  jndj(- 
ments  in  cases  of  misdemeanors,  are  not  to  be  idlOwed  of  course, 
but  on  sufficient  cause  shewn  to  the  attorney-general ;  and  then 
they  are  grantable  of  common  right.  But  writs  of  error  to  reverse 
atkainders  in  capital  cases  are  only  allowed  ex  gratii:  and  not 
without  express  warrant  under  the  Cing's  sigu  manual,  or  at  least 
by  the  consent  of  the  attorney-general. 

The  effect  of  fabifymg  or  reversing  an  outlawry  is,  that  the  party 
shall  be  in  the  same  plight  as  if  he  had  appeared  upon  the  atptae  ; 
and  if  it  be  before  plea  pleaded,  he  shall  be  put  to  plead  to  the 
indictment;  if  after  conviction,  he  shall  receive  the  sentence  of 
the  law :  for  all  the  other  proceedings,  except  only  the  process  of 
outlawry  for  his  non-appearance,  remain  good  and  effectual  as 
before.  But  when  Judgment  pronounced  upon  conviction  is  ftd- 
sified  or  reversed,  ul  former  proceedings  are  absolutely  set  aside, 
and  the  party  stands  as  if  he  had  never  been  at  all  accused. 

RSPRISVE. 

A  reprieve  is  the  withdrawing  of  a  sentence  for  an  interval  of 
time, , whereby  the  execution  is  supended.  This  may  be  either 
before  or  after  judgment :-  as  where  the  judge  is  not  satisfied  with . 
the  verdict,  or  the  evidence  is  su^Hcions,  or  the  indictment  is 
insufficient,  or  he  is  doubtful  whether  the  offence  be  within  clergy ; 
or  sometimes,  if  it  be  a  small  felony,  or  any  favourable  circum* 
stances  appear  in  the  criminal's  character,  in  order  to  give 
room  to  apply  to  the  crown  for  either  an  absolute  or  conditional 
pardon. 

Reprieves  ma^  also  be  e*  neeeuitate  legit:  as,  where  a  womaa 
is  capitaUjr  convicted,  and  jdeads  her  pregnancy.  In  case  this  plea 
be  made  m  stay  of  execution,  the  judge  must  direct  a  jury  of' 
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twdvte  ndatrons  or  discreet  wemeii  to  iaouire  the  Uicii  and  if  they 
bring  Ib  tbeir  verdict  quUk  wiih  ckUd  (for  barely  wtk  chM^  un- 
less  it  be  alive  in  the  womb»  is  not  suffideat)^  executioB  cfatftU  be 
staid  generally  till  the  next  session  ;  and  so  from  session  lo  sesaios^ 
till  either  she  be  delivered*  ix  V^^^^  ^y  ^^  course  of  nature  noi  to 
have  bee»  wkh  child  at  all.  But  if  she  once  have  had  the  bcnefil 
of  this  reprieve,  and  been  delivered,  and  afterwards  become  jireg^ 
nant  again,  she  shall  not  be  entitled  to  the  benefit  of  a  farther 
respite  for  that  cause. 

Anotfa^  diuse  of  regular  reprieve  is,  if  the  offender  become  Mim 
c4mpo»  between  the  judgment  and  the  award  of  execution ;  for 
though  a  nian  \^compa$  when  he  commits  a  camtal  crime,  yet  if 
he  become  mm  cawtpoi  after,  he  shall  not  be  inaicted,  if  after  in- 
dictmenft»  he  shall  not  be  convicted ;  if  after  conviction,  he  shall 
not  receive  judgoMut;  if  after  judgment,  he  shall  not  be  ordesed 
for  exectttiott^  It  is  therefore  an  invariable  rule,  when  any  time 
intervenei^  between  the  attainder  and  the  award  of  execution,  to 
demand  of  the  prisoner  what  he  hath  to  allege,  m^y  execution 
phould>not  be  awarded  against  him  t  &ad  if  he  appear  to  be  insane^ 
the  judge  :in  his  discretbn  may  and  ought  to  reprieve  him.  Or, 
the  party  may  plead  in  bar  of  the  execution ;  which  plea  may  be 
either  pregnancy,  the  king's  pardon,  an  act  of  grace,  or  divonity 
of  person,  ffix.  that  he  is  not  the  same  as  was  attainted,  and  thie 
like.  In  thb  last  case,  a  jury  shall  be  impannelled  to  try  this  col- 
lateral issnev  namely,  the  identity  of  the  person.  And  in  these 
collateral  issues  the  trial  shall  be  instmUer,  and  no  time  allowed  die 
prisoner  to  make  his  defence  or. produce  his  witnesses,  unless  he 
vrill  snakiB  oath  that  he  is  not  the  person  attainted ;  neither  shall 
any  peremptory  challenges  of  the  jury  be  allowed  the  prisoner. 

By  thie  89  &  40  G€b.  III.  c.94.  it  is  enacted,  that  in  all  trials 
for  treaton,  murder,  and  felony,  if  evidence  is  produced  that  the 
IMEisoner  was  insane,  and  he  is  acquitted,  the  jury  shall  be  required 
to  find  speciaUv,  whether  he  was  insane  at  the  commission  of  the 
crime,  and  to  declare  that  he  was  acquitted  on  that  account:  and 
it  they  so  find,  the  court  shall  order  the  prisoner  to  be  confined 
in  such,  place  and  manner  as  it  shall  think  fit,  till  his  majesty  gives- 
further  orders  with  respect  to  the  custody  of  the  lunatic. 

The  same  may  be  done  with  prisoners  found  insane  upon  arraign- 
ment, or  brought  before  the  court  for  prosecution. 

And  where  insane  persons  manifest  a  purpose  of  committing 
some  indictable  crime,  they  may  be  committed  by  one  justice,  and 
shall  not  be  bailed  out  but  by  the  same  together  with  another,  or 
by  the  sessions,  one  of  the  judges,  or  the  chancellor. 

Where  there  is  reason  to  apprehend  danger  to  his  miyesty  s 

Erapn  from  the  intrusion  of  any  lunatic,  and  this  appears  upon 
I  examination  before  the  privy-council  or  one  of  the  secpetaries 
of  state,  the  chancellor  may  issue  a  commission  of  lunacy,  to  in- 
quire whether  such  person  is  insane,  and  whether  danger  may  be 
apprehended  to  his  majesty's  person;  and  if  a  jury  so  find,  the 
cnancellpr  may  take  oider  for  the  safe  custody  of  the  lunatic  an 
long  as  there  is  reason  to  apprehend  such  danger. 
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PARDON.  ^ 

The  kiag  may  pardon  all  offences  merely  against  the  crovrn  or 
the  public ;  excepting  that^  to  preserve  the  libertj  of  the  subjec  t, 
the  eommittiBg  any  man  to  prison  out  of  the  reahii  ii,  by  tlie 
Habean  Carfnu  act,  31  Car.  II.  c.  2.  made  VLpnemunire,  unpardoU' 
able  even  by  the  king.  The  king  cannot  pardon  wherf^  private 
jintice  is  principally  concerned  in  the  prosecution  of  aietidersi 
Therdfbre,  in  appeab  of  all  kinds  (which  are  at  the  suit^  not  of  the 
kmgy  but  of  the  party  injured)  the  prosecutor  may  release,  but 
the  king  cannot  pardon.  Neither  can  he  pardon  a  eotnmon  nui- 
sance, while  it  remains  unredressed,  or  so  as  to  prevent  an  abate- 
ment of  it;  though  afterwards  he  may  remit  the  -fine.  Nei^er 
can  he  pardon  an  offence  against  a  popular  or  penal  statute,  after 
information  brought ;  foe  the  informer  hath  thereby  acquired  a 
private  property  in  his  part  of  the  penalty. 

A  pardon  must  be  under  the  great  seal.  A  Warrant  under  ihe 
privy  seal,  or  sign  manual,  though  it  may  be  a  sufficient  authority 
to  admit  the  party  to  bail,  in  order  to  plead  the  king^s  ^rdoii^ 
when  obtained  in  proper  form,  b  not  of  itself  a  complete  irrevo- 
caMe  parddu. 

It  is  a  general  rule,  that  wherever  it  may  reasonably  be  pre- 
sumed the  king  is  deceived;  the  pardon  is  void.  lliereforQ  any 
siipbression  of  truth,  or  suggestion  of  falsehood,  in  a  charter  of 
pairaon,  will  ritiate  the  whole. 

General  words  have  also  a  very  imperfect  effect  in  pardons.    A 
pardon  of  all  felonies  will  not  nardon  a  conviction  or  attainder  of 
'  felony,  but  the  conviction  or  attainder  must  be  particularly  meo- 
tioned ;  and  a  pardon  of  fetonies  will  not  include  puracy. 

By  the  IS  Ric«  11.  st.  2.  c.  I.  it  is  enacted,  that  no  pardon  for 
treason,  mmder,  or  rape,  shall  be  allowed,  unless  the  offence  be 
parttculiEurly  specified  therein  t  And  particularly  in  murder,  it  ihall 
be  expressed,  whether  it  was  committed  by  lying  in  wait»^  assault, 
or  malice  prepense. 

A  pardon  may  also  be  coiiditional  t  that  is,  the  king  ma^ektiend 
his  mercy  upon  what  terms  he  pleases :  this  is  daily  exertediii  the 
pardon  of  felons,  on  conditilnrn  of  being  confined  to  hard  labour  for 
a  stated  time,,  or  of  transportation  to  some  foreign  country  for  life, 
or  for  a  term  of  years. 

A  pardon  by  act  of  parliament  is  more  beneficial  than  by  the 
king's  charter;  for  a  man  b  not  bound  to  plead  it,  but  the  court 
must  ejr  afieio  take  notice  of  it ;  neither  can  he  lose  the  benefit  of 
it  by  his  own  laches  or  negligence,  as  he  may  of  the  kiuflfs  charter 
of  pardon.  The  king's  charter  of  pardon  must  be  specially  pleaded, 
and  that  at  a  proper  time ;  for  if  a  man  be  indicted,  and  have  a 
pardon  in  his  pocket,  and  afterwards  put  himself  upon  hb  trial  by 
pleading  the  genenU  issue,  he  has  waived  the  benefit  of  such 
pardon.  But  if  a  man  avail  himself  thereof  as  soon  as  by  course 
of  law  he  may,  a  pardon  may  either  be  pleaded  upon  arraignment, 
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or  in  arrest  of  judgment,  or  in  the  present  state  of  proceedings  in 
barofexecntion* 

A  pardon  makes  the  offender  a  new  man ;  and  acquits  him  of  all 
cc^ppral  penalties  and  forfeitures  annexed  to  the  oflfence  for  which 
he  obtains  his  pardon. 

But  nothing  can  restore  or  purtiV  the  blood  when  once  corrupted, 
if  the  pardon  be  not  allowed  till  after  attainder,  but  an  act  of 
parliament.  Yet  if  a  person  attainted  receive  the  king's  pardon, 
and  afterwards  have  a  son,  that  son  may  be  heir  to  his  father, 
because  the  father  being  made  a  new  man  might  transmit  new 
inheritable  blood,  though,  had  he  been  bom  before  the  pardon, 
be  could  never  have  inherited  at  all. 

EXECUTION. 

Execution  in  all  cases,  as  well  capital  as  otherwise,  must  be 
performed  by  the  legal  officer,  the  sheriff  or  his  deputy.  The 
usage  is,  for  the  judge  to  sign  the  calendar,  or  list  ot  all  the 
prisoners*  names,  vriUi  their  separate  judgments  in  the  margin, 
which  b  left  to  the  sheriff.  -  As,  for  a  capital  felonvi  it  is  written 
opposite  to  the  prisoner's  name,  **  Let  him  be  hanged  by  the  neck." 
Which  is  the  only  warrant  that  the  sheriff  has. 

The  sheriff,  upon  receipt  of  his  warrant,  is  to  do  execution 
irithin  a  convenient  time.  In  London  more  exactness  is  used 
both  as  to  the  warrant  and  the  time  of  executing  it.  In  the  Court 
of  King*s  Bench,  if  the  prisoner  be  tried  at  the  bar,  or  brought 
there  b^  habeas  carpus,  a  rule  is  made  for  his  execution;  either 
roecif^mg  the  time  and  place,  or  leaving  it  to  the  discretion  of  the 
dieriff.  And  throughout  the  kingdom,  by  25  Geo.  II.  c.37.  it  is 
enacted,  that  in  case  of  murder  die  judge  shall,  in  his  sentence, 
'  direct  execution  to  be  performed  on  the  next  day  but  one  a(icr 
sentence  pasl. 

The  sheriff  cannot  alter  the  manner  of  the  execution,  by  sob- 
stitutii^  one  death  for  another,  without  being  guilty  of  felony 
himself  It  is  held,  that  even  the  king  cannot  chimge  the  punish- 
ment of  the  law,  by  altering  the  hanging  or  burning  into  behead- 
ing ;  though  when  beheading  is  part  of  ue  sentence,  the  king  may 
remit  the  rest. 

*  If,  upon  judjgment  to  be  hanged,  the  criminal  be  not  thoroughly 
'-  killed,  but  revives,  the  sheriff  must  hang  him  again ;  for  the  f<Nr- 
*  mer  hanging  was  no  execution  of  the  sentence. 
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J30OK  III. 

OP  THE  RIGHTS  OF  t'ERSONS. 

CHAPTER  I, 

0/  the  ParliamaU. 

jiAViNOy  in  the  course  of  tiiis  work^  treated  of  civil  iiyuries  and 
their  remedies,  and  also  of  public  offences  with  their  punishments, 
we  now  come  to  the  consideration  of  tha  Rights  of  Persons* 
con«kiered  either  as  individuals  or  as  public  bodies ;  and  shall 
first  treat  of  the  Parliament. 

This  body  is  regularly  sununoned  by  the  king's  writ  or  letter* 
issued  out  of  Chancery,  at  least  forty  days  before  it  begins  to  sit. 
It  is  a  branch  of  the  royal  prerogative,  that  no  parliament  i:an  be 
convened  by  its  own  authority,  or  by  the  authority  of  any  except 
the  kbg  alone. 

The  constituent  parts  of  parliament  are  the  king,  the  House  of 
Lords,  and  the  House  of  Commons. 

The  House  of  Lords  consists  of  the  Lords  Spiritual  and 
Lords  Temporal. 

The  Lords  Spiritual  are  the  two  archbbhops,  and  twenty- 
four  bishops.  Since  the  Union  vrith  Ireland,  four  lords  spiritual 
are  also  sent  from  that  kingdom.  All  these  hold,  or  are  supposed 
to  hold,  certain  ancient  baronies  under  the  king.  But  though  the 
lords  spiritual  are,  in  the  eye  of  the  law,  a  distinct  estate  from  thct 
lords  temporal,  and  are  so  distinguished  in  most  acts  of  parliament, 
yet  in  practice  they  are  usually  blended  together  under  the  one 
name  of  the  krde. 

The  Lords  Temporal  consist  of  all  the  peers  of  the  realm,  by 
whatever  title  of  nobility  distinguished ;  dukes,  marquisses,  earls, 
viscounts,  or  barons.  Some  of  these  sit  by  descent,  as  do  all 
ancient  peers ;  some  by  creation,  as  do  all  new-made  ones ;  others, 
since  the  Union  with  Scotland,  by  election,  which  is  the  case  of 
the  sixteen  peers  who  represent  the  Scots  nobility,  and  twenty- 
eight  from  Ireland,  who  represent  the  Irish  nobility. 

The  House  of  Commons  consists  of  the  representatives  of 
the  people  ;  whereof  England  returns  &13  members ;  Scotland,  4§ 
members ;  and  Ireland,  100  members. 
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The  fewer  ^xAjwriidutUm  of  parUament,  says  Blaekstone*  is  $o 
transcendant  and  absolute,  that  it  cannot  be  confined  within  any 
bounds.  It  hath  sovereign  and  nncontronlable  authority  in  the 
making,  cionfinning,  enlarging,  restraining,  abrogating,  repealing, 
reviving,  and  expounding  of  laws,  concerning  matters  of  all  possible 
denominations,  ecdesia^ical  or  temporal,  civil,  military,  maritime, 
or  criminal.  All  mischiefffand  grievances,  t>perations,  and  remedies, 
that  transcend  the  ordinary  course  of  the  laws,  are  within  the  reach 
of  this  extraordinary  tribunal.  It  can  regulate  or  new-model  the 
succession  to  the  crown.  It  can  alter  the  established  reli^on  of 
the  land.  It  can  change  and  create  afresh  even  the  constitution 
of  the  kingdom  and  of  parliaments  themselves.  It  can,  in  short,  do 
evenr  thing  that  is  not  naturaUv  impossible. 

No  one  can  sit  or  vote  in  either  house,  unless  he  be  twenty-one 
years  of  age.  This  is  expressly  declared  bv  7  &  8W.III.  c.25. 
with  regard  to  the  House  of  Commons ;  doubts  having  arisen  from 
some  contradictory  a^iudications,  vi^hetber  or  not  a  minor  was  in- 
capacitated from  sittinff  in  that  house. 

By  7  Jac.  I.  c.  6.  it  is  enacted,  that  no  member  be  permitted  fo 
enter  into  the  House  of  Commons  till  he  hath  taken  thii  oaths  of  alle* 
l^aace  before  the  lord  steward  or  his  deputy ;  and  by  80  Car.  II. 
c.  80.  and  1  Geo.  I.  c.  13.  that  no  member  shall  y»te  or  sit  in 
either  house,  till  he  hath  in  the  presence  of  the  house  taken  the 
oath  of  allegiance,  supremacrjr,  and  abjuration,  and  subscribed  and 
repeated  the  declaration  against  transubstaoitiation,  and  invocation 
of  saints,  and  the  sacrifice  of  the  mass. 

It  b  abo  enacted,  by  12  &  18  W.  HI.  c.2.  that  no  alien,  even 
though  he  be  naturaUxed,  shall  be  capable  of  being  a  member  of 
either  house  of  parliament. 

The  privikges  of  parliament  are,  privilege  of  q>eecfa,  of  person, 
&c.  As  to  privilege  of  speech,  it  is  declared  by  the  1 W.  &  M. 
St.  2.  c.  2.  as  one  of  the  liberties  of  the  people,  ^'that  the  free- 
dom of  speech  and  debate,  and  proceedings  in  parliament,  ought 
not  to  be  impeached  or  questioned  in  anv  court  or  place  out  of 
parliament."  To  assault  a  member  of  either  house,  or  h»  menial 
servant,  is  a  high  contempt  of  parliament,  and  there  punished  with 
die  utmost  severity^  It  has  likewi^  peculiar  penalties  annexed 
to  it  in  the  courts  of  law,  by  the  6  Hen.  IV.  c.  6.  and  II  Hen.  VI. 
c.  11.  No  member  of  either  house  can  be  arrested  and  tak^  into 
custody,  unless  for  some  indictable  offence,  without  a  breach  of  the 
privilege  of  parliament. 

But  all  other  privileges  which  derogate  fhmi^  the  common  law 
in  matters  of  civil  right  are  now  at  an  end,  save  only  as  to  the 
freedom  of  the  member*s  person ;  which  in  a  peer  (bv  die  privi- 
lege of  peerage)  is  for  ever  sacred  and  inviolable,  and  in  a  com- 
moner (by  the  privilege  of  parliament)  for  forty  days  afW 
ever^  prorogation,  and  forty  days  bdbre^  the  next  appointed 
meeting ;  which  is  in  effect  as  long  as  the  parliament  subsists,  it 
seldom  being  prorogued  for  more  than  founcore  days  at  a  time. 
As  to  all  oilier  privileges,  which  obstruct  the  ordinary  course  of 
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jMlioe^  they  were  restrained  by  the  12  W.  III.  c  d ;  9  ^  3 
Am.  c.  la.  aad  11  Geo.  U.  e.  24.  and  are  now  totally  abolished 
by  10  Geo.  III.  c.  60.  which  enacts,  that  any  suit  may  at  an^  time 
he  brooght  against  ally  peer  or  member  of  parliament^  their  ser- 
vaats^  or  any  other  person  entitled  to  privilege  of  parliament ; 
whiph  shall  not  be  impeached  or  delayed  by  pretence  of  any  snch 
priTilege,  except  that  the  person  of  a  mcunber  of  the  House 
of  Commons  shall  not  thereby  be  subjected  to  any  arrest  or  im- 
prisonment. 

Likewise,  for  the  benefit  of  commeiice^  it  is  provided  by40eo.  III. 
c.  33^  that  any  trader,  having  privilege  of  parliament,  may  be 
served  with  legal  process  for  any  just  debt  to  the  amount  of  100/. 
and  uidess  he  make  satis^Mtion  within  two  months,  it-shall  be 
decaned  an  act  of  bankruptcy;  and  that  commissions  of  bankrupt 
may  be  issued  against  such  privileged  traders,  in  like  manner  as 
against  any  other. 

The  claonof  privilege  hath  been  usuaUy  guarded  with  an  excep* 
tion  as  to  the  case  of  indictable  crimes,  or,  as  it  hath  been  m* 
quently  expressed,  of  treason,  felony,  and  breach  of  the  peace. 
Wherebv  it  seems  to  have  been  understood,  that  no  jmvilege  was 
allowable  to  the  members,  their  fiaunilies,  or  servants,  in  any  crime 
whatsoever.  And  to  which  may  be  added,  that  a  few  years  ago 
the  case  of  writing  and  publishing  seditious  libels  viras  resolved  b^ 
both  houses  not  to  be  entitled  to  privilege.  So  that  thje  chiefs  if 
not  the  only  privilege  of  parliament,  in  such  cases,  is  the  right  of 
receiving  immediate  information  of  the  imprisonment  or  detention 
of  any  member,  with  the  reason  for  which  he  is  detained. 

Tliese  are  the  general  heads  of  the  laws  and  customs  relating  to 
parliament,  considered  as  an  aggregate  body.  We  will  next 
ptoeeed  to  the  laws  and  customs  relatmg  to  the  House  of  Lords 
in  particular. 

fiOVSB  OF  LORDS. 

One  very  ancient  privilege  is  that  declared  by  the  Charter  of  the 
Forest,  <)onfirmed  in  parliiwient,  9  Hen.  111. ;  vis.  that  every  lord 
spiritual  or  temporal  summoned  to  parliament,  and  passing  through 
the  kinff*s  forests,  may,  both  in  going  and  returning,  kill  one  or  two 
of  the  king's  deer,  without  warrant,  in  view  of  Uie  forester  if  he 
he  present,  or  on  blowing  a  horn  if  he  be  absent,  that  he  may  not 
seem  to  take  the  king's  venison  b^f  stealth. 

In  the  next  place,  they  have  aright  to  be  attended  bv  the  judges 
of  the  Court  of  King's  Bench  and  Common  Pleas,  and  such  of  the 
barons  of  the  Exchequer  as  are  of  the  degree  of  the  coif,  or  have 
been  made  Serjeants  at  law;  as  likewise  by  the  king's  learned 
counsel,  being  serjeants,  and  by  the  masters  of  the  Court  of  Chan-' 
eery,  for  their  advice  jn  points  of  law,  and  for  the  greater  dignity 
of  tkttir  proceeding». 

Another  privilege  is,  that  every  peer,  by  licence  obtained  frpm 
the  king,  may  make  another  lord  of  parliament  his  proxy,  to  vote 
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for  him  in  his  absence ;  a  privilege  which  a  member  of  the  Hooae 
of  Commons  can  by  no  means  have,  as  he  is  himself  but  a  proxy 
for  his  constituents. 

Each  peer  has  also  a  right,  by  leave  of  the  house,  when  a  vote 
passes  contrary  to  his  sentiments,  to  enter  his  dissent  on  the  jour- 
nab  of  the  house,  with  the  reasons  for  such  dissent;  which  is 
usually  styled  his  protest. 

All  bills,  likewise,  that  may  in  their  consequences  any  way  affect 
the  right  of  the  peerage  are,  by  the  custom  of  parliament,  to  have 
their  first  rise  and  beginning  in  the  House  of  Peers,  and  to  suffer 
90  changes  or  amendments  in  the  House  of  Commons. 

There  is  also  one  statute  peculiariy  relative  to  the  House  of 
Lords,  6  Ann.  c.  23.  which  regulates  the  election  of  the  sixteen 
representative  peers  of  North  Britain  in  consequence  of  the 
twenty-second  and  twenty-third  articles  of  the  Union ;  and  for 
that  purpose  prescribes  the  oaths,  &c.  to  be  taken  by  the  electors  ; 
directs  the  mode  of  balloting ;  prohibits  the  peers  electing  from  > 
being  attended  in  an  unusual  manner ;  and  expressly  provides, 
that  no  other  matter  shall  be  treated  of  in  that  assembly,  save 
only  the  election,  on  pain  of  incurring  a  pntmtmm. 

HOUSE  OF   COA^MONS. 

The  peculiar  laws  and  customs  of  the  House  of  Commons  relate 
principally  to  the  raising  of  taxes,  and  the  election  of  members  to 
serve  m  parliament. 

First,  with  regard  to  taxes;  it  b  the  ancient  indbpiitable  privi- 
lege and  right  of  the  house  of  commons,  that  all  grants  of  subsidies, 
or  parliamentary  aids,  do  begin  in  their  house,  and  are  first  bestowed 
by  them ;  although  their  grants  are  not  effectual  to  all  intents  and 
purposes,  until  they  have  the  assent  of  the  other  two  branches  of 
the  legbUture. 

Eiections. — ^With  regard  to  the  elections  of  knights,  citizens, 
and  burgesses,  the  laws  have  very  strictly  guarded  against  usur- 
pation or  abuse  of  the  power  of  election,  by  many  siuutary  pro- 
visions which  may  be  reduced  to  three  pcnnts ;  the  qualifications 
of  the  electors,  the  qualifications  of  the  elected,  and  the  proceed- 
ings at  elections. 

As  to  the  qualificatunu  of  ekctcrs:  and,  first,  those  of  electors 
for  knights  of  the  shire.  By  8  Hen.  VI.  c.  7.  and  10  Hen.  VL 
C.2.  (amended  by  14  Geo.  III.  c.68.)  the  knights  of  the  shire 
shall  be  chosen  of  people  whereof  every  man  slmll  have  freehold 
to  the  value  of  forty  shillings  by  the  year  within  the  county ; 
which,  by  subsequent  statutes,  b  to  be  clear  of  all .  charges  and 
deductions,  except  parliamentary  and  parochial  taxes.  The  voter's 
evidence  of  the  vidue  must  be  received  at  the  poUL;  but  it  b  not 
conclusive,  and  may  be  contradicted  by  other  evidence,  upon  a  * 
scrutiny,  or  before  a  committee.  The  7  &  8  W.IU.  c.26.  ex- 
pressly declares,  that  public  taxes  are  not  to  be  deemed  cluurgeft 
payable  out  of  the  estate ;  and  therefore  one  would  think,  that  tiie 
plain  and  obvious  construction  would  be,  that  wherever  a  £ree- 
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holder  has  an  estate;  which  would  yield  him  40^.  .before  these  taxes 
are  paid,  or  for  which  he  would  receive  a  rent  of  40«. ;  if  he  paid.- 
the  taxes  l^imself,  he  would  have  a  right  to  vote.     Yet  a  committee : 
has  decided,  that  when  a  tenant  paid  a  rent  less  than  40«.  but  paid 
parochial  taxes,  which  added  to  the  rent  amounted  to  more  than 
40f .  the  landlord  had  no  right  to  vote.    2  Lud.  475. 

The  other  less  important  qualifications  of  the  electors  are,  that 
no  person  under  twenty-one  shall  be  capable  of  voting ;  nor  any  per- 
son guilty  of  perjury,  or  subornation  of  perjury. 

No  person  shall  vote  in  right  of  any  freehold  granted  to  him. 
fradulently  to  qu^ii^  him  to  vote.  Fraudulent  grants  are  such  as 
contain  an  agreement  to  re-conyey,  or  to  defeat  the  estate  granted ;. 
which  agreements  are  made  void,  and  the  estate  is  absolutely 
vested  in  the  person  to  whom  it  is  so  granted.  And,  to  guard  the 
better  against  such  frauds,  it  is  further  provided,  that  every  voter 
shall  have  been  in  the  actual  possession  or  receipt  of  the  profits  of. 
his  freehold  to  his  own  use  for  twelve  calendar  months  before ;  ex* 
cept  it  came  to  him  by  descent,  marriage  settlement,  will,  or  pro* 
motion  to  a  benefice  or  office. 

No  person  shall  vote  in  respect  of  any  annuity  or  rent-charge^ 
unless  regbtered  with  the  clerk  of  the  peace  twelve  calendar 
months.  In  mortgaged  or  trust  estates,  the  person  in  possession, 
under  the  above-mentioned  restrictions,  shall  have  the  vote.  Only 
one  person  shall  be  admitted  to  vote  for  any  one  house  or  tene-* 
ment,  to  prevent  the  splitting  of  freeholds. 

No  estate  shall  qualify  a  voter,  unless  the  estate  has  been  as* 
sessed  to  the  land-tax  six  months  before  the  election,  either  in  the 
name  of  the  voter  or  his  tenant ;  but  if  he  have  acquired  it  by 
marriage,  descent,  or  other  operation  of  law,  it  must  have  been 
assess^  to  the  land-tax  two  years  before  the  election,  either  in  the 
name  of  the  predecessor  or  person  through  whom  the  voter  derives 
his  title,  or  in  the  namo  of  die  tenant  of  such  person* 

No  tenant  by  copy  of  court-roll  shall  be  permitted  to  vote  as  a 
freeholder.  And  no  person  employed  in  managing  or  collecting 
the  duties  of  excise,  customs,  stamps,  salt,  windows  or  houses,  or 
the  revenue  of  the  post-  office,  shall  vote  at  any  election^  under  the. 
penalty  of  100/. 

By  3  Geo.  III.  c.  16.  no  freeman  of  any  city  or  borough' (other 
than  such  as  claim  by  birth,  marriage,  or  servitude)  shall  be  entitled 
to  vote  therein,  unless  he  hath  been  admitted  to  his  freedom 
twelve  calendar  months  before.. 

Qualification  of  Members.^-^Memhers  of  parliament  must  not  be 
aliens  or  minors ;  they  must  not  be  any  of  the  twelve  judges ;  nor 
of  the  clergy ;  nor  persons  attainted  of  treason  or  felony.  Sherifik 
of  counties,  and  mayors  and  bailiffs  of  boroughs,  are  not  eligible 
in  their  respective  jurisdictions,  as  being  returning  officers ;  but 
the  sheriffs  of  one  county  are  eligible  to  be  knights  of  another. 

No  person  concerned  in  the  management  of  any  duties  or 
taxes  created  since  1602,  except  the  commissioners  of  the  trea- 
sury; nor  any  of  the  officers  following — viz.  commissioners  of 
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prizes,  traasports,  sick  and  wounded;  wine  licences,  nayv,  and 
victualling;  secretaries  or  receivers  of  prizes;  comptrollers  of 
the  army  accounts ;  agents  for  reeiments ;  governors  of  planta- 
tions, and  tiieir  deputies ;  officers  of  Minorca  or  Gibraltar ;  officers 
of  the  excise  and  customs ;  clerks  or  deputies  in  the  several  offices 
of  the  treasury,  exchequer,  navy,  victualling,  admiralty,  pay  of  the 
anny  or  navv,  secretaries  of  state,  salt,  stamps,  appeals,  wine 
li^eiices,  hackney-coaches,  hawkers  and  pedlars ;  nor  any  persons 
that  hold  any  new  office  under  the  crown,  created  since  1705,  are 
cwable  of  being  elected  or  sitting  as  members. 

No  person  having  a  pensioQ  under  the  crown  during  pleasure, 
or  for  any  term  of  years,  is  capable  of  being  elected ;  and  if  any 
inember  accept  an  office  under  the  crown,  except  an  officer  in  the 
grmy  or  navy  9ccepttng  a  new  commission,  his  seat  is  void ;  but 
such  member  is  capable  of  being  re-elected.  Every  knight  of  a 
shire  shall  have  a  clear  estate  of  freehold  or  copyhold  to  the  value 
of  six  hundred  pounds  per  annum,  and  every  citizen  and  burgess 
to  the  value  of  three  hundred  pounds,  except  the  eldest  sons  of 
peers,  and  of  persons  qualified  to  be  knights  of  shires,  and  except 
the  members  ror  the  two  universities :  and  of  this  qualification  the 
member  must  make  oath,  and  give  in  the  partidulars  in  writing^,  at 
the  time  of  his  taking  his  seat.  By  the  59  Geo.  III.  c.  3?.  the 
estate  to  qualify  a  member  of  the  House  of  Commons  may  lie  in 
any  part  of  the  United  Kingdom. 

By  22  Geo.  Til.  c.  45.  no  contractor  with  the  officers  of  govern- 
ment or  with  any  other  person  for  the  service  of  the  public,  shall 
be  capable  of  being  elected,  or  of  sitting  in  the  house,  as  long  as 
he  holds  any  such  contract,  or  derives  any  benefit  from  it.  Put 
this  does  not  extend  to  contracts  with  corporations,  or  with  com- 
panies, which  then  consisted  of  ten  partners,  or  to  any  person  to 
whom  the  interest  of  such  a  contract  shall  accrue  by  marriage  or 
operation  of  law  for  the  fivst  twelve  months*  And  if  any  person 
ihsqualified  by  such  a  contract  shall  sit  in  the  house,  he  shall  for- 
feit 500/.  for  every  day ;  and  if  any  person  who  engages  in  a  con- 
tract with  government  admits  any  member  of  parliament  to  a 
share  of  it,  he  shall  forfeit  500/.  to  the  prosecutor. 

At  the  union  of  Great  Britain  and  Ireland,  it  was  enacted  by 
the  41  Geo.  III.  c.  52.  that  all  persons  disabled  from  sitting  in 
the  BritI  ih  parliament  shall  also  be  disabled  from  sitting  in  the 
parliament  of  the  United  Kingdom  as  members  for  any  county, 
stewartry,  city,  borough,  cinque  port,  town,  or  place,  in  that  part 
of  the  United  Kingdom  called  Great  Britain.    §  1. 

And  all  persons  disabled  from  sitting  in  the  House  of  Commons 
of  Ireland  shall  also  be  disabled  from  sitting  in  the  House  of 
Commons  of  the  United  Kingdom,  for  any  county,  city,  borough, 
town,  or  place,  in  that  part  of  the  United  Kingdom  called  Ire- 
land.    §  2. 

But  nothing  in  this  act  shall  be  construed  to  enable  persons 
disqualified  from  sitting  in  the  ^ouse  of  Commons  of  Great  Britain 
to  sit  for  any  place  in  Ireland,  nor  ^  contra  to  enaUe  any  person 
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4bc|Qalified  firota  sitting  io  the  House  of  Commbiis  of  Irelatid  to 
•it  m  the  -House  of  Commoas  of  the  United  Kingdom  for  any 
place  IB  Great  Britain.    §  3. 

And  by  section  4»  jpersons  holding  the  following  offices  in  that 
part  of  the  United  Kinedom  called  Ireland,  are  disqualMed  fi^ih 
Mtting  as  members  of  we  House  of  Commons  of  the  United  King- 
dom— vt2.  commissioners  of  the  customs^  excise^  aqd  stamps;  or 
•any  person  concerned^  directly  er  indire<^,  in  the  framing/  col- 
leeting,  or  managing  any  sums  of  mon^»  duties,  or  aids  granted 
by  parliament  to  his  majesty,  except  the  oommissiooers  of  the 
treasury  or  their  secretary ;  commissioners  of  appeal  concerning 
the  duties  of  customsy  excise,  or  stamps,  or  for  controuliag  c^ 
auditing  the  account  of  the  said  duties,  except  the  auditor  of  the 
fpichequer ;  commissioners  of  imprest  accounts ;  army  agenta;  con- 
tractors, except  persons  who  shall  be  members  of  any  incorporated 
company  now  estHingt  and  consisting  of  more  than  ten  persons, 
so  far  as  relates  to  any  contract  by  the  said  company ;  deputies  or 
clerks  in  the  following  offices,  viz.  the  treasurer,  the  auditor  or 
the  tellers  of  the  exchequer,  the  chancellor  of  the  exchequer,  ex^ 
cq>t  the  secretary,  the  commissioners  of  stamps,  die  commismoners 
or  appeal. 

And  no  person  holding  any  place  under  the  lord  lieutenant  of 
Ireland,  created  since  the  Irish  act,  33  Geo.  III.  c.  41.  shall  be  ca^- 
pable  of  sitting  in  the  House  of  Commons  of  the  United  Kingd<Hn. 

In  order  to  remove  doubts  respecting  the  eli^bility  of  persons 
in  holy  orders  to  sit  in  the  House  of  Commons,  it  is  enacted  by  ihh 
41  Geo.  III.  c.  53.  §  1, 2.  that  no' person  having  been  ordained  to 
the  office  of  priest  or  deacon,  or  being  a  miniver  of  the  diurch  of 
Scotland,  shall  be  capable  of  sitting  in  the  House  of  Commons; 
and  if  any  person,  after  hb  election,  shall  be  ordained  to  the  office 
of  priest  or  deacon,  &c.  his  seat  is  immediately  void.  And  if  any 
person  in  any  of  the  aforesaid  cases  shall  presume  to  i^it  or  vote,  he 
18  subject  to  the  penalty  of  500/..  for  every  d^y  he  so  sits  or  votes, 
besidei  being  from  thenpeforth  incapable  of  takingi  holding,  or 
enjoying  any  benefice,  living,  or  ecclesiastical  promotion ;  or  of 
taking,  ho|ding,  or  enjoying  any  office  under  the  crown. 

Prosecutions  must  be  commenced  within  twelve  months.    §  3.    ' 

And  celebration  of  divine  service  according  to  the  rites  of  the 
church  of  England,  or  of  the  church  of  Scodand,  in  any  ichurch 
or  chapel  set  apart  for  publrc  worship,  is  declared  to  be  primi 
facie  evidence  of  such  person  being  ordained  to  the  office  of  priest 
or  deacon.    §  4. 

'Mode  of  Ekction. — As  soon  as  the  parliament  is  summoned  by 
the  king's  proclamation,  the  lord  chancellor  sends  his  warrant  to 
the  derk  of  the  crown  in  chancery ;  who  thereupon  issues  out  writs 
to  the  sheriff  of  every  county,  for  the  election  of  all  the  members  to 
serve  for  that  county,  and  every  city  and  borough  therein^  Within 
three  days  after  the  sheriff  is  ta  send  his  precept,  tinder  his  seal, 
to  the  returning  officers  of  the  cities  and  boroughs  m  his  jurisdiction ; 
lM)d  the  said  returning  officers  are  to  proceed  to  election  within 
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eight  days  from  the  receipt  of  the  precept,  gtring  four  days  notice 
of  the  same;  and  to  return  the  persons  chosen,  together  with  the 
precept,  to  the  sheriff. 

But  elections  of  knights  of  the  shire  must  be  proceeded  to  by 
the  sheriffs  themselves  in  person,  at  the  next  county  court  that 
shall  happen  afiter  the  delivery  of  the  writ.  And  by  26  Geo.  III. 
c.  84.  in  every  county  the  sheriff,  having  indorsed  on  t^e  back  of 
the  writ  the  day  on  which  he  receives  it,  shall,  within  two .  days 
after  the  receipt  thereof,  cause  prodamation  to  be  made  at  the 
place  where  the  ensuing  election  ought  by  law  to  be  held,  of  a 
special  county  court  to  be  there  held,  for  the  purpose  of  such  elec- 
tion only»  on  any  day  (Sunday  excepted),  not  later  from  the  day 
of  making  such  proclamation  than  the  IGth  day,  nor  sooner  than 
the  10th ;  and  that  he  shall  proceed  in  such  election  at  such  special 
county  court,  in  the  same  manner  as  if  the  said  election  had'l)een 
)ield  at  a  county  court,  or  at  an  adjourned  county  court,  accord- 
ing to  the  former  laws.  And,  by  the  33  Geo.  III.  c.04.  the  pro- 
clamation must  be  made  at  the  usual  place,  between  the  hoPurs  of 
eight  in  the  morning  and  four  in  the  afternoon  from  October  ^  to 
March  25,  and  the  rest  of  the  year  between  eight  and  six. 

As  lioon  as  the  time  and  place  of  election  are  fixed,  all  soldiers 
are  to  remove,  at  least  one  day  before  the  election^  to  the  distance 
of  two  miles  or  more,  and  not  return  till  one  day  after  the  toll  is 
ended. 

No  lord  of  parliament,  or  lord-lieutenant  of  a  county,  are  to  in- 
terfere in  the  election ;  and  the  lord  warden  of  the  cinqae  ports 
shall  not  recommend  any  members  there. 

If  any  officer  of  the  excise,  customs,  stamps,  or  certain  other 
branches  of  the  revenue,  presume  to  intermeddle  in  elections,  by 
persuading  any  voter  or  dissuading;  him,  he  forfeits  100/.  and  is 
disabled,  to  hold  any  office. 

No  candidate  shall,  after  the  date  (usually  called  the  ieste)  of 
the  writs,  or  after  the  vacancy,  give  any  money  or  entertainment 
to  the  electors,  or  promise  to  give  any,  either  to  particular  persons, 
or  to  the  place  in  general,  on  pain  of  being  incapable  to  serve  for 
that  place.  And  if  any  money,  gift,  office,  employment,  or  reward, 
be  given  or  promised  to  any  voter,  in  order  to  influence  him  to  give 
or  withhold  his  vote,  as  well  he  that  takes  as  he  that  offers,  forfeits 
500/.  and  is  for  ever  disabled  from  voting,  or  holding  any  office 
in  any  corporation ;  unless,  before  conviction,  he  discover  some 
other  offender  pf  the  same  kind,  and  then  he  is  indemnified.   - 

The  sheriff,  or  other  returning  officer,  is  to  take  an  oath  against 
bribery,  and  for  the  due  execution  of  his  office.  The  candidates 
likewise,  if  required,  must  swear  to  their  qualification,  and  the 
electors  in  counties  to  their's ;  and  the  electors,  both  in  counties 
and  boroughs,  are  also  compellable  to  take  the  oath  of  abjuration, 
^nd  that  against  bribery  and  corruption. 

The  election  being  closed,  the  returning  officer  in  boroughs  re- 
turns his  precept  to  the  sheriff  with  the  persons  elected ;  and  the 
llheriff  returns  the  whole,  together  with  the  writ  for  the  county,  and 
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the  kaigfats  elected  thereupon,  to  the  clerk  of  the  crown  before  the 
day  of  meetinff,  if  it  be  a  new  parliament,  or  within  fourteen  daytf 
after  the  election,  if  it  be  an  occasional  vacancy ;  and  this  under 
penalty  of  500/.  If  the  sheriff  do  not  return  such  knights  only  as 
are  duly  elected,  he  forfeits  100/. ;  and  the  returning  officer  in 
boroughs,  for  a  like  fabe  return,  40/. ;  and  they  are,  besides, 
liable  to  an  action :  and  any  person  bribing  the  returning  officer 
forfeits  300/.  But  the  members  returned  by  him  are  the  sitting 
members,  until  the  House  of  Commons,  upon  petition,  shall  adjudge 
the  return  to  be  illegal. 

Method  of  doing  £tcttiie<9. —We  proceed  now  to  the  method  of 
making  laws.  The  speaker  of  the  House  of  Lords  is  the  lord  chan- 
cellor, or  keeper  of  the  great  seal.  The  speaker  of  the  House  of 
Commons  is  chosen  by  the  house,  but  must  be  approved  by  the 
king. 

To  bring  a  biH  into  the  house,  if  the  relief  sought  by  it  be  of  a 
private  nature,  it  is  first  necessary  to  prefer  a  petition.  This  peti- 
tion (where  founded  on  facts  that  may  be  in  their  nature  disputed) 
is  referred  to  a  committee ;  and  then  (or  otherwise  upon  the  mere 
petition)  leave  is  given  to  bring  in  the  bill.  In  public  matters,  the 
bill  i9  brought  in  upon  motion,  without  any  petition  at  all. 

The  persons  directed  to  bring  in  the  bill  present  it  to  the 
house,  drawn  out  on  paper,  with  a  multitude  of  blanks,  or  void 
spaces,  where  any  thing  occurs  that  is  dubious,  or  necessary  to 
be  settled  by  the  house  itself.  In  the  House  of  Lords,  if  the  bill 
begin  there,  it  is  (when  of  a  private  nature)  referred  to  two  of 
the  judges,  to  examine  and  report  the  state  of  the  facts  :alleg^d, 
to  see  that  all  pecessary  parties  consent,  and  to  settle  all  points 
of  technical  propriety.  This  is  read  a  first  time,  and  at  a  conve- 
nient distance  a  second  time ;  and  after  each  reading  the  speaker 
opens  to  the  house  the  substance  of  the  bill,  and  puts  the  question, 
whether  it  shall  proceed  any  farther? 

After  the  second  reading  it  is  committed,  that  is,  referred  to  a 
committee,  either  private  or  of  the  whole  bouse.  A  committee  of 
the  whole  house  is  composed  of  every  member ;  and,  to  form  it, 
the  speaker  quits  the  chair,  (another  member  being  appointed 
chairman,)  and  may  sit  and  debate  as  a  private  member.  In  these 
committees  the  bill  is  debated  clause  by  clause,  amendments  made, 
the  blanks  filled  up,  and  sometimes  the  bill  entirely  new-modelled. 
After  it  has  gone  through  the  committee,  the  chairman  reports  it 
to  the  house  with  the  amendments.  When  the  house  hath  agreed 
or  disagreed  to  the  amendments,  the  bill  is  then  ordered  to  be  en- 
grossed. When  this  is  finished,  it  is  read  a  third  time,  and 
amendments  are  sometimes  then  made ;  and  if  a  new  clause  be 
added,  it  is  done  by  tacking  a  separate  piece  of  parchment  to  the 
bill,  which  is  called  a  ryder.  The  speaker  then  again  opens  the 
contents;  and,  holding  it  up  in  his  hands,  puts  the  question, 
whether  the  bill  shall  pass?  If  this  is  agreed  to,  the  title  to  it  is 
then  settled.  After  this,  one  of  the  members  is  directed  to  carry 
H  to  the  lords,  and  desire  their  concurrence ;  who,  attended  by 
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ieipenitinef^camtsit  to  the  bar  of  the  House  ofPeers,  and  tfieie 
delivers  it  to  their  apaaker. 

It  there  passes  through  the  same  forms  as  in  Uie  o^er  bouse; 
and,  if  rc^^ectfed,  no  more  notice  is  taken.  But  if  *it  be  agreed  to, 
the  lords  send  a  message  by  two  masters  in  chancery  (or,  upon 
matters  of  high  dignity  or  importance,  by  two  of  the  judges)  Uiat 
fhev  have  agreed  to  the  same ;  and  the  bttl  remains  with  the  lords, 
if  mey  haVemade  no  amendment  to  it.  But  if  any  amendments 
be  miide,  such -amendments  are  sent  down  with  the  bill  to  receive 
the  concurrence  of  the  commons.  If  the  commons  disagree  to  the 
amendments,  ft'Ooaference  usually  follows ;  and  if  both  houses  re- 
main inflexible,  the  bill  is  dropped.  If  the  commons  acree  to  the 
amendments,  ^e  bill  is  sent  badt  to  the  lords  by  one  of  the  mem- 
bers. The  same  forms  are  observed,  nmiatU  mutandis,  when  the 
bill  begins  in  the  House  of  Lords.  But  when  an  act  of  grace  or 
pasdon  ia  passed,  it  is  first  signed  by  his  mijesty,  and  then  read 
once  aohf  iu  each  of  the  houses,  without  any  new  engrossinff  or 
amendments  And  when  both  houses  have  done  with  any  biU,  it 
is  alwajps  deposited  in  the  house  of  peers,  to  wait  the  royal  assent ; 
except  in  the  case  of  a  bill  of  supply,  whicih^  after  receiving  the 
concurrence  of  ihe  lords,  is  sent  back  to.  the  commons. 

Ayo/  AmmuU. — ^The  royal  assent  jnay  be  given  two,  wa^ : — 
First,  in  pecsoo,  when  the  king  comes  to  the  house  of  peers,  in  his 
crown  and  royal  robes,  and  sending  for  the  commons  to  the  bar, 
the  titles  of  all  the  bills  dmt  have  passed  both  Jiouses  are  read^ 
and  the  king's  answer  is  declared  by  the  clerk  of  the  parliament* 
1£  the  king  consent  to  a  public  bill,  the  clerk  usually  declaresi 
'^Leroik  vtui,^  ** The  king  wills  it  so  to  be;'*  if  to  a  private 
bill,  *'  S&U  fmt  comme  it  eU  demrS,''  Be  it  as  it  is  desired."  If 
he  refuse  his  assent,  y"  Le  rd  Javtstra^''  **  The  king  wii)  advise 
upon  it."  When  a  bill  of  supply  is  passed,  it  i^  carried  up  and 
presented  to  the  king  by  the  speaker  of  the  house  of  commons ; 
and  the  royal  assent  is  thus  expressed,  **  Le  rot  remercie  $u  toy  at 
sd^ets,  aec€pte  ieur  benevotence,  et  ausH  le  vcut ;"  *^  The  king  thank^ 
htt  loyal  subjects,  accepts  their  benevolence,  and  wills  it  so  to  be." 
Secondly,  by  33  Hen.  VI 11.  c.21.  the  king  mav  give  his  assent 
by  letters  patent  under  Uie  great  seal,  signed  with  his  hand.  Am) 
when  the  bill  has  received  the  royal  assent  in  either  of  these  ways, 
it  is  then,  and  not  before,  a  statute  or  act  of  parliament. 

By  33  Geo.  IIL  c.  13.  the  derk  of  the  parliament  shall  indorse 
on  every  act  of  parliament,  immediately  after  the  title,  the  day. 
month,  and  year,  when  the  same  lA^aXi  have  received  the  royal 
assent ;  and  such  indorsement  shaU  be  taken  to  be  a  part  of  such 
act,  and  to  be  the  date  of  its  commencement,  where  no  other  com-f 
mencement-shaU  be  therein  provided.  ^ 

And  ^  48  Geo.  III.  c.  106.  where  any  bill  shall  be  introduced 
into  any  session  of  parliament  for  the  continuance  of  any  act  which 
would  eiq>ire  in  such  sessions,  and  such  act  shall  have  expired 
before  the  bill  iot  continuing  the  same  shall  have  received  the 
royal  assent,  such  continuing  act  shall  be  deemed  to  have  efiect 
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fipotti  tbe  date  of  the  expinitim  •£  the  aotiB^eafltd  to  beoentumeii^ 
except  it  idiall  be  otherwise  provided  in.ouch  coatiauiiig  act:,  but/ 
iipthiBg  herein,  contained  shall  extend,  to  affaot  any^pefsonwith:^ 
anypumishniCTtt,  penalty,  or  forfeiture,  by  reason  of  any  thiag  dono^ 
or  oflutted  to  be  don^  contniy  to  the  provisions  of  the  aet  cob* 
tinned,  between  the  expiration  of  the  same,  and  the  date  at  wbidi^ 
the  act  continuing  the  same  shall  receive  the  royal  assent* 

Aiffmammeni,  ^c. — An  MHaumwient  is  a  continuance  of  the* 
sessions  from  one  day  to  another. 

A  prorcgaiian  is  the  continuance  of  the  parliament  from  one 
session  to  another. 

A  tftfstofowis  the  civil  death  of  the  parliament*;  and  this  may* 
be  effected  three  w^ys  :— 

1.  By  the  king's  will,  expressed  either  in  person  or  by  repre* 
sentation. 

2.  Or,  by  the  demise  of  the  croi^.  By  the  7  &  8  W.  III.  c*  16. 
and  6  Ann.  c.7*  the  parliament  in  b^ng  shall  continue  for  six 
months  after  the  death  of  any  king  or  queen,  unless  sooner  pro* 
rogued  or  dissolved  by  the  successor ;  and  if  the  pariiament  be, 
at  the  time  of  the  king^s  death,  separated  by  acyourament  or  pro* 
rogation,  it  shall,  notwithstanding,  assemble  immediately;  and 
if  no  parlmment  be  then  in  being,  the  members  of  the  last  parlia» 
ment  shall  assemble,  and  be  again  a  parliament. 

'  3.  Lastly,  a  parliament  may  be  dissolved  or  topire  by  length  of 
time.  The  utmost  extent  of  time  that  the  same  parliament  is  al* 
lowed  to  sit  b  avem^  years. 


CHAPTER  II. 


Of  the  King. 


Sy  the  constitution,  the  supreme  executive  power  of  the  state  b 
vested,  in  a  single  person  called  the  king  or  queen :  and  such  per- 
son whether  male  or  female,  b,  by  the  1  Mar.  st.  2.  c;  1  •  invested 
•with  all  ensigns,  rights,  and  prerogatives  of  soverei^  power. 

The  right  of  succession  b  hereditary ;  but  thb  n^t  is  subject 
to  be  changed  or  limited  by  parliament :  under  which  limitation 
the.  crown  stiU  continue  hereiditary ;  that  is,  it  b  descendible  to 
the  next  heir  male  or  female.  But  thb  hereditary  right  implies 
not  a  divine  right;  it  is  unquestionably  in  the  breast  of  Ae  legis'» 
Ucture  to  defeat  this  hereditary  right,  exclude  the  immediate  heir, 
and  to  vest  the  inheritance  in  any  one  else :  but,  however  limited 
and  transferred,  itvtill  becomes  hereditary  in  the  wearer. 

THE  QUBBN  AND  BOYAL  IfAMILY. 

The  queen  of  Eiiglanc^^  is  eiUi«r  queen  regent,  queen  consort,  or 
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queen  dowag^,  .  Tlie  queea  regent,  .regnnnt,  or  sovereign^  is  diei 
who  holds  the  crown  in  her  own  right,  and  bj  1  Mar.  st.3.  c.i.> 
such  an  one  has  the  same  powers,  prerogatives,  rijghts,  dignities^, 
and  duties,  as  if  ^e  hadheen  a  king.  .  But  the  queen  consort  has 
less  power.;  she  has,  however,  many  privileges  above  other  mar- 
ried women.    ' 

The  queen  consort  is  a  public  person,  distinct  from  the  king,  and, 
like  an  unmarried  woman,  can  purchase  lands,  make  leases,  and 
do  other  acts  of  ownership.     She  can  also  take  a  grant  from  her 
husband,  which  no  other  wife  can.     She  may  likewise  sue  and  be 
sued  alone.    She  may  also  have  a  separate  property  in  goods  as. 
well  as'lahds^  and  has  a  right  to  dispose  of  them  by  will.     In  • 
short,  she  is,  in  all  legal  proceedings,  looked  upon  as  a  single  and' 
not  as  a  married  woman. 

The  queen  consort  has  also  some  exceptions.  She  pays  no  toll ; 
nor  is  she  liable  to  Any  amercements  in  aiiy  courts.  But  m  general 
she  is  on  the  same  footing  with  other  subjects,  being  to  all  intents 
and  purposes  the  king*s  subject. 

Her  person  is  equidly  protected  with  that  of  the  king.  By  the 
^  £dw.  III.  it  b  high  treason  to  plot  against  the  queen  as  against 
the  king  himself;  and  to  violate  or  defile  the  queen,  consort 
amounts  to  the  same  crime,  as  well  in  the  violator,  as  in  the  queen 
herself,  if  consenting.  But  the  case  is  different  in  the  husband  of. 
a  queen  regent,  who  (though  her  subject,  and  may  be  punished  fbr 
treason  committed  against  her)  is  not  guilty  of  treason  for  cbnjugal 
infidelity,  because  his  infidelity  cannot  bastardize  the  heirs  to  the 
crown. 

The  queen  dowager  is  entitled  to  most  of  the  privileges  as  queen 
consort,  except  that  it  is  not  high  treason  to  conspire  her  death, 
or  to  violate  her  chastity ;  the  succession  to  the  crown  not  being 
thereby  endangered.  Yet  still,  for  the  royal  dignity,  none  can 
marry  a  queen  dowager  without  a  special  licence  from  the  king, 
on  pain  ^  forfeiting  his  lands  and  effects.  But  she,  though  a 
foreigner,  after  the  king*s  death,  shall  have  dower,  which  no 
other  alien  has.  If  married  to  a  subject,  she  does  not  lose  her 
privilege,  as  do  dowager  peeresses  when  married  to  conmioners. 

The  prince  of  Wales,  or  heir  apparent  to  the  crown,  and  also'. 
his  royal  consort^  and  the  princess  royal,  are  also  particularly  re- 
garded by  the  laws.     For,  by  25  £dw.  III.  to  compass  or  conspire  ^ 
the  death  of  the  former,  and  to  violate  the  chastity  of  either  of 
the  latter,  is  high  treason. 

By  the  royal  family  is  understood  the  younger  sons  and  daup;h- 
ters  of  the  king,  and  other  branches  of  the  royal  family  not  im- 
mediately in  ithe  line  of  succession.  These  have  precedence  be-, 
fore  all  peers  and  officers  of  state^  whether  ecclesiastical,  or  tem-r 
poral.  The  education  of  the  presumptive  heir  to  the  ,crown  is 
now  held  to  be  under  the  car^  of  the  king;  and  by  12Ged. III., 
c.  1 1  •  no  descendant  of  the  body  of  king  George  the  Second  (other 
than  the  issue  of  ^  princesses  married  into  foreign  ftunilies)  can 
marry  without  the  king's  conseut  under  the  great  seal,  unless 
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Ifaej  are  tweotv-five  years  old;  nor  even  tkea,  without  twelve 
Bioatlia*  notice  beinf  siven  to  the  privy  council,  or  if  in  the  course 
of  those  twelve  monl^  both  houses  of  parliament  express  their 
disapprobation  of  the  match.  A  marriage  otherwise  entered  into 
win  be  void,  and  the  minister  and  all  persons  present  incur  the 
penalties  of  a  prmmnmire. 

KING*S   COUNCILS.  ; 

The  king's  councib  consist  of  the  high  court  of  parliament,  the 
peers  of  the  realm,  the  judges,  and  the  privv  council. 

The  peers  of  the  realm  are  by  their  birth  nereditary  counsellors 
of  the  crown,  and  may  be  called  together  by  the  king  to  impart 
their  advice  in  all  matters  of  importance  to  the  realm,  either  in 
tiqie  of  parliament,  or,  whiqh  has  been  their  principal  us^,  when 
tho^e  is  no  parliament  in  being.  And  every  peer  has  a  right  at 
all  reasonable  times  to  demand  an  audience  of  the  king. 

The  judges  are  the  king's  counsellors  in  matters  of  law ;  and  by 
the  13  £dw.  III.  c.  4.  they  are  expressly  required  to  counsel  the 
kbg  in  hb  business.  There  are  various  instances  of  the  exercise 
of  this  prerogative ;  as,  in  Sir  John  Fenwick*s  case ;  and  in  the 
reign  of  George  the  First,  when  it  was  made  a  question,  whether 
the  education  and  marriage  of  the  Prince  of  Wales's  chUdren  be- 
longed Aq  the  king  or  their  father ;  imd  still  more  recently,  in  the 
case  of  admiral  Byng,  in  the  reign  of  George  the  Second. 

But  of  the  king's  councils  the  principal  one  is  the  privy  counciL* 
The  number  of  members  is  indefinite,  and  at  the  pleasure  of  the 
king ;  but  they  jnust  be  natural-bor^  subjects.  They  sit  during 
the  hfe  of  the  king  who  nominates  them ;  subject,  however,  to 
removal  at  his  discretion.  But  by  the  6  Ann.  c.7.  the  privy 
council,  on  th^  demise  of  the  crowUr  shall  continue  for  six  months, 
unless  sooner  determined  by  the  successor. 

A  privy  counsellor  takes  an  oath  to  advise  the  king  without  par-^ 
tiali^,  affection,  or  dread;  to  keep  his  counsel  secret;  to  avoid 
corruption ;  to  assist  the  execution  of  what  is  th^re  resolved ;  to 
withstand  all  who  oppose  it ;  and  to  do  all  that  a  good  counsellor 
ought  to  do  to  his  sovereign  lord.  He  is  empowered  to  inquire 
into  all  offences  against  government,  and  coinnlit  the  offenders  to 
take  their  trial  in  some  court  of  law.  But  the  jurisdiction  herein 
of  the  privy  council  is  only  to  inquire,  and  not  to  punish.  AnH 
by  the  16  Car.  I.  c.  10.  it  is  declared  illegal  for  them  to  take 
coyniiance  of  anv  matter  of  property  belonging  to  the  subjects  of 
thu  kingdom.  But  in  plantation  or  admiralty  causes,  whidi  arise 
out  of  the  jurisdiction  of  this  kingdom ;  and  in  matters  of  lunai^ 
and  idiotGjr,  though  they  may  eventually  involve  questions  of 
extensive  property,  the  privy  council  continues  to  have  oogniiance, 
being  Uie  court  of  appeal  in  such  cases. 

The  priviie|es  of  a  privy  counsellor  are  certain  proleolioiis  of 
his  pennn.    By  the  3  Hen.  VII.  c.  14.  it  is  felony  m  any  of  the 

*  That  portbn  of  the  privy  ooandl  usually  denomiaated  the  cMutt^  forms 
ao  ptrt  of  the  constittttioii  of  England. 
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servanU  of  the  kiiig's  household  to  conspire  against  his  life ;  and 
by. the  12  Ann.  c.  16.  felony  without  benefit  of  clergy » iinlawfully 
to  assault,  strike,  or  wound,  or  attempt  to  kill  him,  in  the  execution 
of  his  office* 

OF  THE   DUTIES  OF  THE   KING. 

The  principal  duty  of  the  king  is  to  govern  his  people  accord- 
ing to  law  ;  for  by  12  <^  13  W.  iTl.  cl  2.  the  laws  of  England  are 
the  birthright  of  the  people ;  and  all  the  kings  and  queens  that 
shall  ascend  the  throne  of  this  realm  ought  to.  ad  minister  the  go^ 
.venkment  according  to  the  said  laws.  By  the  coronation  oath  also, 
which  by  the  1  W.  &  M.  c.  G.  is  to  be  adminbtered  to  every  king 
and  ^ueen  by  one  of  the  archbishops  or  bishops,  in  the  presence 
of.  all, the  people,  the  sovereign  solemnly  promises  to' govern  ac- 
oordiug  to  the  statutes  in  parliament  agreed  on,  and  the  lams  and 
customs  of  the  realm ;  to  cause  law  and  justice  in  mercy  to  be 
executed  in  all  hb  judgments ;  to  mainiaiu  the  laws  of  God,  the 
profession  of : the  gospel,  and  the  Protestant  reformed  religion: 
Andthb  oath,  is  considered  a  fundamental,  original,  and  express 
contract  betweea  the  king  and  the  people. 

OF  THE   ROYAL   PREROGATIVE. 


By  the  word  prerogative  we  usually  understand,  says  Blackstone, 
that  special  pre-eminence  which  the  king  has  over  and  above  all 
other  persons,  and  out  of  the  ordinary  course  of  the  common  law, 
in  right  of  the  crown.  Prerogatives  are  either  direct  or  incidental*. 
The  direid  are  Such  positive  substantial  parts  of  the  royal  character 
lan^  authority  i^  are  rooted  in  and  spring  from  the  king's  political 
penK>n,  considered  Xnerely  in  itself  Vvithout  reference  to  any  other 
.extnoaic. circumstance  r  ^  th^  aright  6f  siding  atnbassadors,  of 
creating  peers,  of  making  var  and  peace*  The  incidental  are  such 
Jk9  always  hear  a  relation  to  something  else  distinct  from  the  king's 
person^  and  are  indeed  only  exceptions  in  favour  of  the  crown  to 
utiiQse  general. rules  that.aVe  established  for  the  rest  of  th^  com- 
jionnity ;  >such  fis,  Jthat  no  oosts  shall  be  recovered  against  the  king ; 
that  hecaimever  be  a  joint  teiiattt;.and  that  his  debt  shall  be 
I  prefer^: before  thai  of  any  of  hb  subjects. 

The  substantive  or  direct  .prerogativjcs  arje  such  as  respect  the 
»](tilg.'s:royal  character^  his  royal  authority,  and  income.    The  law 
:9gmbts  to  the  king  the  attribute  of  sovereignty ;  and  he  is  said  to 
ha?e  imperial  dignity,  as  the  head  of  the  realm,  in  matters  ^th 
.civil  and  eqdeaiastical,  owing  no  kind  of  subjection  to  any  o^'er 
potentate  upon  earth.    No  suit  or  action,  therefore,  can  be  brought 
.a^^ainst  him,  tvtn  in  civil  matters,  because  no  court  can  have  jiii^ 
.diction  over  him.    But  the  law  has  not  left  the  Subject  without 
remedy :  for  as  to  private  .iiy  urie^,  if  any  one  has  a  demand  9n  the 
\k\n§^  ia  pimil  of  property,  he. may  petition  the  Court  of  Chancery, 
where  the  chancellor  will  adminbter.  right  as  a  matter  of  grace, 
not^ of  compulsion ;  and  as  to  public  oppression,  as  the  king  can- 
not- mbuse  his  power  without  the  advic^  of  evilcbutisellors,  and 
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the  ^^Utapee  of  wicked  minbters,  the  coostitution  Jias  provided^] 
by  means  of  indictment  and  parliamentary  imptachments,  that, 
no  mafi  shall  dare  to  assrat  the  crpwn  in  contradiction  to  the 
liaw  of  tl|«  laud.  Therefore^  though  it  is  a  maxim,  that  the 
kin|^  cafi  dQ  no  wrongi  yet  his  miui8U>rs  aud  counsellors  may  be 
piinkMr  ■    . 

The  king  also  w^  not  only  incapable  of  doing  wrong,  but  ol 
thi|iiLii^.»WiCongr  for  in  his  political  character  the  law  will  not  su]^<» 
pose  that  any  foUy  or  weakness  can  exist,  or  that  he  can  ever  mean 
i^  (fo  an  ii^prpper  thing ;  and  therefojre  if  the  crown  should  be  in- 
dMC<^  to.grant  anyfranchiseor  privilege  to  a  subject  contrary  to 
re^spn,  or  in  anywise  prejudipial  to  the  comqionwealth  or  to  a  pri- 
vate person,  the  law  declares  that  be.  was  deceived  in  his  grant,  and 
will  rend^  such  grfint  void. 

The  law  .td^o  detennines  that  the  king  cannot  be  guilty  pf  negliT 
geoce  o^  kcM^^t  and  thcp:^f<{>re  qo  delay  will  bar  his  right ;  nullum 
Umpui  oc^mrii  regi :  for  the  law  intends  that  the  king  is  always 
4>njii$d  for  Uie  public,  good,  and  therefore  has  not  leisure  to  assert 
his  right  within  the  times  limited  to  his  subjects.  In  civil  actions, 
however,  relating  to  landed  property,  the  king,  like  a  subject,  is, 
hy  9  Geo.  UI.  c.  16.  liqiited  to  sixty  years. 
.  A  third  <^ttribi|ta  ascribed  to  the  king  is  perpetuity.  Inlaw 
th^  kiqg  never  dies,  for  instantly  on  the  death  of  the  reigning 
prince,  the  crown  is  vested  in  his  heir.  Hence  the  death  of  the 
king  is;  called  the  demise  or  transfer  of  the  crown. 

The  king  is  the  sole  magistrate  of  the  nation,  all  others  act- 
ing by  commission  from  ai^d  in  due  subordination  to  him.  He 
^y» .  by  and  with  the  advice  of  his  privy  council,  reject  what 
bills  he  pleases,  make  any  treaty,  create  any  peers,  and  pardoi^ 
any  offences,  except  such  where  the  constitution  has  interfered* 
But  if  the  exertion  of  this  prerogative  be  extended  to  the  injury  or 
dishonour  of  the  nation,  the  parliament  hav^  a  right  to  call  his 
advisers  to  an  account. 

With  regard  to  foreign  concerns,  the  king  is  the  delegate  oir 
representative  of  the  people;  and  what  is  done  by  his  authority 
is  the  act  of  the  nation.  Considered,  therefore,  as  the  represent- 
ative of  the  people,  he  has  the  sole  power  of  sending  ambassadors 
to  foreign  states,  and  of  receiving  ambassadors  at  home.  It  b 
also  hi?  prerogative  to  make  treaties,  leagues,  and  alliances  with 
foreign  states  and  princes ;  of  declaring  war  and  peace ;  of  issuing 
Jetters  of  maroue  and  reprisal  i  of  granting  safe-conducts,  without 
which,  by  the  law  of  nations,  no  member  of  one  society  has,  a  right 
to  intrude  into  another. 

In  domestic  matters,  he  has  a  variety  of  other  prerogatives. 
He  is  one  part  of  the  legislative  power,  and  has  the  power  of  re- 
jecting bills  in  parliament ;  nor  is  he  bound  by  any  statute,  unless 
he  be  particularly  named  therein.  Yet  if  an.  act  be  made  for  the 
preservation  of  public  rights  and  suppression  of  public  wrongs, 
ao^  do  not  interfere  with  the  established  rights  oi  the  crown,  it 
is  said  to  be  as  binding  upon  him  as  upon  the  subject.  And  though 
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he  |>e  not  especially  named  in  any  particalar  act»  he  nay,  if  he 
plenee,  teke  th^  benefit  of  it. 

The  king  is  considered  as  the  head  of  the  army,  and  has  the 
sole  power  of  raising  and  regulating  fleets  and  armies.  This  power 
extends  also  to  forts  and  other  strong  places  within  the  realm.  He 
is  likewise  invested  with  the  power  of  appointing  ports  and  havens* 
He  mi^  also  prrohibtt  the  importation  of  arms  and'ammnnitiofi,  and 
ma^  confine  nis  subjects  within  the  realm,  or  recall  them  when  be- 
yond the  seas,  on  pam  of  fine  and  hnprisonment  when  tfcey  retnm. 
'  He  is  also  the  fountain  of  justice,  and  general  conservator  of 
the  peace  of  the  kingdom,  and  has  alone  the  power  of  erecting 
courts  of  judicature ;  but  he  cannot  administer  justice  personally, 
for  he  bi^  delegated  that  power  exclusively  to  his  judges.  And 
in  order  to  maintain  both  their  dignity  and  independence  in  the 
supfrior  courts,  it  is  enacted  by  the  18  W.  III.  c.  2.  that  their 
commissions  shall  be  made,  not  as  formerly,  durtmte  kene  pknit^, 
but  auamdiu  hene  $e.  gesterinit  and  their  salaries  ascertained  and 
established ;  but  that  it  mav  be  lawful  to  remove  them  on  the 
address  of  both  houses  of  parliameDt.  And  now,  by  the  1  Geo.  IH. 
c.  23.  enacts  at  the  earnest  recommendation  of  the  king  himself 
from  the  throne,  the  judges  are  continued  in  their  offices  during  their 
good  behaviour,  notwiUistanding  any  demise  of  the  crown  (which 
was  fomyerly  liejd  immediately  to  vacate  their  seats),  and  their  fiill 
salaries  are  absolutely  continued  to  them  during  the  cowtliiuance 
of  their  pommissions, 

In  crin^inal  proceedings,  all  ofiences  are  against  the  king.  The 
king  is  also  the  fountain  of  honour,  office,  and  privileges.  AQ 
degrees  of  title  are  by  his  immediate  grant.  From  the  same 
source  also  arises  the  prerogative  ot*  erecting  and  disposing  of 
offices ;  for  honours  and  offices  are  in  their  nature  convertible 
and  synonimous.  Upon  a  like  treason,  the  king  has  also  a  pre- 
rogative of  conferring  privileges  on  private  persons ;  such  as 
granting  place  or  pre<^ence  to  any  of  his  subjects ;  or  such  as 
converting  aliens,  or  persons  bom  out  of  his  dominions,  into  deni- 
zens ;  such  also  is  the  prerogative  of  erecting  corporations. 

Another  light  in  which  the  laws  of  England  consider  the  king 
is  as  the  arbiter  of  foreign  commerce:  and  he  is  therefore 
invested  with  the  prerogative  of  establishing  public  markets  and 
fairs,  with  the  toll  thereunto  belonging;  for  these  can  only  be 
set  up  by  virtue  of  the  king's  graut,  or  by  long  and  immemorial 
usage  and  prescription,  which  prescriptions  serve  as  grants; 
of  regulating  weights  and  measures;  and  of  giving  authenticitv 
to  his  coin,  or  making  it  current  as  an  universal  medium  <^ 
traffic. 

Lastly,  the  king  is  considered  as  the  head  and  supreme  governor 
of  the  national  church ;  and,  in  virtue  of  this  authority,  he  con- 
venes, prorogues,  restAins,  and  dissolves  the  houses  of  convo- 
cation. From  this  prerogative  also  arises  the/  king*«  right  of  nomi- 
nation to  vacant  bishoprics,  and  certain  other  ecclesiastiemi  pre- 
fermento.  -  As  the  head- of  the  church  likewise,  the  king' is  the 
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derniir  rt$mrt  m  all  eoclcsiaslical  caii8eft;|iQ  appeal  lying  uHh 
mately  to  hbn  in  chancery  from  the  sentence* of  any  ecciestastical 
judge.  , 

OF  THB  RBVBNUS. 

The  king*8  rcYenue  is  either  ordinary  or  extraordinary :  the  or- 
dinary revenue  is.that  which  has  subsisted  in  the  crown  ttine  im- 
fnemoriaK  or  else  has  been  granted  by  parliament  in  exchange  for 
»ome  hereditary  revenues  that  were  found  inconvenient  to  the  pub- 
lic ;  the  extraordinary  revenues  are  the  various  taxes  levied  by 
parliament. 

,  The  first  branch  of  the  ordinary  revenue  is  the  custody  of  the 
temporaliliesy  or  those  lay  lands  and  tenements  which  belong  to 
the  sees  of  bishops.  These^  on  the  vacancy  of  the  see,  are  the 
property  of  the  liingy  till  a  successor  is  appointed :  but,  by  cus- 
tomary indulgence,  Uiis  revenue  is  reduced  to  nothing ;  for  now, 
as  soon,  as  the  new  bishop  is  confirmed,  he  receives  from  the  king, 
on  paying  homage,  the  temporalities  of  the  see  untouched. 

dorrodies  is  a  privilege  arising  out  of  every  bishopric,  which 
authoriies  the  king  to  send  one  of  his  chaplains  to  be  maintained 
by  Uie  bbhop,  or  to  have  a  pension  allowed  him  till  the  bbhop 
promotes  him  to  a  benefice ;  but  this  is  now  fallen  into  total  db- 
ase.;  it  is,  however,  still  due  of  common  right,  and  no  prescrip- 
tion will  discharge  it. 

The  king  is  also  entitled  to  all  tithes  arising  in  extra -parochial 
places. 

The  next  branch  of  the  king's  ordinary  revenue  consists  in  the 
first-fruits  and  tenths  of  all  ecclesiastical  preferments.  But  by 
the  3  Ann.  ell.  all  the  revenues  of  first-fruits  and  tenths  are 
vested  in  trustees  for  ever,  to  form  a  perpetual  fund  for  the  aug- 
mentation of  all  livings  under  50/.  a  year ;  which  has  been  fur- 
ther regulated  by  the  subsequent  statutes,  5  Ann.  c.  4 ;  0  Ann. 
C.97;  iGeo.I.  st.2.  c.lO;  3  Geo.  I.  c.  10. 
.  The  fifth  branch  consists  of  the  rent  and  profit  of  the  demesne 
lands  of  the  crown,. which  were  either  the  share  reserved  to  the 
crown  at  the  original  distribution  of  landed  property,  or  such  as 
il  acquired  afterwards  by  forfeiture  or  other  means ;  these  are 
divers  manors,  honours,  and  lordships,  many  of  which  have  been 
since  granted  away  to  private  persons. 

Anc^er  branch  of  the  ordinary  revenue  consists  principally  in 
amerciaments,  or  fines  levied  for  offences  against  the  forest  laws. 
But  few,  if  any,  courts  of  this  kind  have  been  held  since  the  reign 
of  Charles  the  First. 

.  There  arise  also  certain  fines  imposed  upon  offenders  in  the 
courts  of  justice,  by  forfeiture  of  recogrnizances,  fines  upon  de- 
fanteers,  and  from  certain  fees  due  to  the  crown  in  a  variety  of 
legal  matters;  such  as  putting  the  great  seal  to  charters,  writs, 
&C.  .  Bnt  these  have,  been  almost  all  granted  out  to  private  per- 
sons, or  appropriated  to  particular  uses»  so  that  very  little  of  them 
comes  into  the  exchequer.    All  future  grants  of .  them,  however. 
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by  t  Ann.  st.2.  c.7.  are  to  endure  for  no  longer  time  than  tlu 
prince's  life  who  g^rants  thenu 

Another  part  of  the  king's  ordinary  revenue  is  the  right  of  royM 
fishy  which  are  whale  and  sturgeon,  when  either  thrown  ashore,  or 
caught  near  the  coast. 

Another  maritime  revenue  is  that  of  shipwrecks :  hut  this  reve^ 
nue  of  wrecks  is  frequently  granted  out  to  lords  of  manors,  as  a 
royal  franchise.  By  the  charter  of  Henry  the  Second,  iCany  thing 
escape  alive  from  the  ship,  or  if  proof  can  be  made  of  the  property 
of  any  of  the  goods  or  lading  which  come  tp  shore,  they  shall  not 
be  forfeited  as  wreck.  The  statute  further  ordains,  that  thesfaeri^' 
of  the  county  shall  be  bound  to  keep  the  goods  a  year  and  a  day, 
that  if  any  man  can  prove  a  property  in  them  in  his  ;own  right,  or 
in  the  right  of  representation,  they  shall  be  restored  to  him  with-, 
out  delay ;  but  if  no  such  property  be  proved  within  that  time,  thi^ 
then  shall  be  the  king's.  If  the  gooils  are  of  a  perishable  nature^ 
the  sheriff  may  sell  them,  and  the  money  shall  be  liable  in  thei^ 
stead.  > 

By  the  27  Edw.  ill.  c.  13.  if  any  ship  be  lost  on  the  shore, 
and  the  goods  come  to  land  (which  cannot,  says  the  statute,  be 
called  wreck),  they  shall  be  presently  delivered  to  the  mer<- 
chants,  paying  only  a  reasonable  reward  to  those  that  saved  aw} 
preserved  them,  which  is  entitled  sahage.  Also,  by  the  common, 
law,  if  any  persons  (other  than  the  sheriff)  take  any  goods  so  cast 
on  shore,  which  are  not  legal  wreck,  the  owners  fliight  have  a 
commission  to  inquire  and  find  them  out,  and  compel  them  to  mak^ 
restitution. 

And,  by  12  Ann.  st.  2.  c.  18.  confirmed  by  4Geo.  T.  c.  12.  in 
order  to  assist  the  distressed,  and  to  prevent  me  .scandalous  illegsA 
practices  on  some  of  our  sea-coasts,  it  is  enacted,  that  all  head 
officers  and  others  of  towns  near  the  sea,  shall,  upon  application 
made  to  them,  summon  as  many  hands  as  are  necessary,  and  send 
them  to  the  relief  of  any  ship  in  distress,  on  pain  of  forfeiting  1001. 
and  in  case  of  assistance  given,  salvage  shall  be  paid  by  the  owners, 
to  be  assessed  by  three  neighbouring  justices. , 

All  persons  that  secrete  any  goods  shall  forfeit  their  treble  valuer 
and  if  they  wilfully  do  any  act  whereby  the  ship  is  lost  or  destjroyed, 
by  making  holes  in  her,  stealing  her  pumps,  or  otherwise,  they  are 
guilty  of  felony  without  benefit  of  clergy.  : 

Lastly,  by  tLe  26  Geo.  II.  c.  10.  plundering  any  vessel,  either 
in  distress  or  wrecked,  and  whether  any  living  creature  be  aboaid 
or  not,  such  plundering,  or  preventing  the  escape  of  any  person 
endeavouring  to  save  his  life,  or  wounding  with  intent  to  destroy 
him,  or  putting  out  false  lights  in  order  to  bring  any  vessel  into 
dancer,  are  all  declared  to  be  capital  felonies ;  in  the  like  manner 
as  the  destroying  of  trees,  steeples,  or  other  stated  sea-marks,  is 
punished  by  the  8  Eliz.  c.  13.  with  a  forfeiture  of  100/.  x^r-  out- 
lawry. Moreover,  by  the  26  Geo.  II.  pilfering  any  goods  cast 
ashore  is  declared  to  be  petit  larceny.' 

Jlin^s  of  gold  and  sili^r  are  also  a  branch  of  the  royal  revenue^ 


Digiti 


zed  by  Google 


RUOiciM.]  Revenue.  ^1 

ofiginattng  from  the  king's  prerogative  of  cotnage,  in  order  to 
supply  him  with  materials.  But  by  the  1  W.  &M.  c.dO.Hhd 
6  W.  &  M.  c.  0.  no  mines  of  eopper,  tin,  iron,  or  lead,  shall  be 
l^ked  upon  as  royal  mines,  notwithstanding  gOld  or  silver  may  be 
extracted  from  them  in  any  quantities  ^  but  the  king,  or  persons 
claiming  royal  mines  under  his  authority,  may  have  the  ore  (other 
than  tin  ore,  in  the  counties  of  Devon  and  Cornwall),  paying  for 
tl^  same  a  stated  price. 

Treasure-trove  also,  which  is  any  money,  coin,  gold,  silver,' 
plate,  or  bnllion  found  hidden  in  the  earth  or  other  private  place, 
the  owner  thereof  being  unknown,  belong  to  the  king ;  but  if  he 
that  hid  it  be  known,  or  afterwards  be  found  out,  the  owner,  and  not 
the  king,  is  entitled  to  it.  If  it  be  found  in  the  sea,  or  up6n  the 
earth,  it  does  not  belong  to  the  king,  but  to  the  finder,  if  no  6wner 
appears. 

Waifs  also,  which  are  good  stolen  and  waived  or  thrown  away 
by  the  thief  in  his  flight,  are  given  to  the  king,  as  a  punishment 
upon  the  owner  for  not  himself  pursuing  the  felon  and  taking 
away  his  goods  from  him. 

•  EWays,  or  such  valuable  animals  as  are  found  wandering  in  any 
mant>r  or  lordship,  and  no  man  knows  the  owner  of  them^  are  given 
to  the  king;  but  now,  by  special  grant  of  the  crown,  they  most 
conttnonly  belong  to  the  lord  of  the  manor.  Any  beast  may  be 
an  estray,  that  is  t>y  nature  tame  or  reclaimable,  and  in  which  ther6 
is  a  valuable  property,  as  sh^p,  oxen,  swine,  and  horses ;  but 
dogs,  cats,  and  animals  yme  naturae  as  bears  or  wolves,  <;annot 
l>e  considered  as  estrays.  Swans  also  may  be  estrays,  but  not  any 
other  fowl ;  whence  they  are  said  to  be  royal  fowl. 

Th^  next  branch  of  ordinary  revenue  consists  in  forfeiture  of 
Tands  and  goods  ibr  offices ;  and  deodands,  or  whatever  personal 
chattel  is  the  immediate  cause  of  the  death  of  any  reasonable 
creature.  When  a  thing  not  in  motion  is  the  cause  of  a  man*s 
death,  that  part  only  \tbich  is  the  immediate  cause  is  forfeited ; 
as^  if  a  man  be  climbing  up  the  wheel  of  a  cart,  and  is  killed  by 
l^ng  irom  it^  the  wheel  alone  is  the  deodand ;  but  wherever  the 
ihing  is  in  motion,  not  only  that  part  which  immediately  gived  the 
wound  (ais  the  wheel'  which  runs  over  the  body),  but  ul  things 
^hick  move  with  it,  and  help  to  make  the  wound  more  dangerous, 
(as  the  cart  alid  loading,  which  increase  the  pressure  of  the  wheel); 
are  forfeited.  It  matters  not  whether  the  owner  were  concerned 
in  the  killing,  or  not;  for  if  a  mair  kills  another  with  my  swoMi» 
the  sword  is  forfeited  as  an  accursed  thing. 

No  deodands  are  due  for  accidents  happening  upon  the  high 
aea,  th^t  being  out  of  the  jurisdiction  of  the  common  law.  But  if 
a  man  fail  from  a  boat  or  ship  in  fresh  water,  it  has  been  said» 
;tliat  the  vessel  and  cargo  are,  in  strictness  of  law,  a  deodand. 
But  juries  have  of  late  very  frequently  taken  upon  themselves  t6 
mitigate  those  forfeitures,  by  finding  some  trifling  thing,  or  part 
of  an  eMlre  thing,  to  have  been  the  occasion  of  the  death.  >  And 
in  such  cases,  though  the  finding  of  the  jury  be  hardly  warranted 
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hy'JftWy  Ih^Cpurt. of  King's  Beudi  has  generally  refused  to  iu^r^ 
fm  on  M^W  of  the  lord  of  the  franchise,  to  assert  so  unequitable 
aclfiim.  ,       . 

Escheats  of  land,  whidi  happen  upon  the  defect  of  Jbeirs  to 
succeed  to  the  inheritance,  form  also  part  of  the  king's  ordinary 
revenue.  j 

The  last  branch  consbts  in  the  custody  of  idiots  and  lunatics. 
The  custody  of  such  persons  and  their  lands  b  g^ven  to  the  king, 
bc^  by  common  law,  as  the  general  conservator  of  the  people, 
and  by  the  17  Edw.  II.  c.  9.  in  order  to  prevent  them  from  wasting 
their  est^ites,  and  reducing  themselves  and  heirs  to  poverty  and 
distress.  The  statute  directs,  that  the  king  shall  liave  ivsird  of 
natural  fools,  ^taking  the  profits  without  waste  or  destruction,  and 
shall  find  them  necessaries;  and,  after  the  death  of  such  idiots, 
be  shall  render  the  estate  to  the  heirs.  The  king  i$  also  the 
gm^icdian  of  lunatics  as  well  as  of  idiots,  but  to  a  very  different 
purpose ;  for  |he  law  always  imagines,  that  the  misfortunes  of  lunacy 
maybe  removed;  and  therefore  only  constitutes  the  crown  a  trus- 
tee to  protect  their  property,  and  account  to  them  for  all  profits 
r^ceivra  if  they  recover,  or  after  their  decease  to  their  represen- 
tatives.   17  Edw.  III.  clO. 

Besides  ^ese  several  sources  of  the  king  s  ordinary  revenue, 
tlvere  is  another  important  branch  arbing  in  time  of  war,  that  b, 
what  b  usually  termed  the  droits  o(  admiralty ;  these  oonsbt  prm- 
cipaUy  of  property  detained  or  captured  previous  to  a  declaration 
of  war»  and  the  king's  share  of  prize  money. 

But  t^ese  revenues,  which  constituted  the  proper  patrimony  of 
the  crown,  being  got  into  the  hands  of  private  subjects,  it  became 
necessary  that  private  contributions  shoujd  supply  the  public 
service ;  and  these  contributions,  or  parliamentary  grants,  which 
are  usually  called  by  the  name  of  aids,  subsidies,  and  supplies, 
form  th^  ^tracrdinary  revenues  of  the  croitn,  and  consist  in — 
1.  The  kind  and  assessed  taxes;  2.  The  malt  tax;  3.  Thecostoms* 
duties;  4.  The  excise  duties ;  5.  The  postage  of  letters;  6.  The 
stanip  duties ;  7.  Coach  licences ;  8.  The  duties  on  offices  and 
pensions;  0.  Hawkers'  and  pedlars'  licences;  10.  Post-horse 
duty,  t«&c.  &c.  *  .         .         / 

The  neat  produce  of  these  several  branches  of  the  revenue  are 
appropriated  first,  and  principally,  to  the  payment  of  the  natiottal 
d%.  The  national  debt  arises  by.  borrowing  such  sums  of  money 
as  government  may  require  for  the  current  service  ,of  the  state; 
laying  taxes  upou  the.  subject  suflicient  to  pay  the  interest  of  |faie 
sutns  rso  borrowed,  and  converting  the  principal  debt  into  a  new 
species  of  property  transferable  from  one  man  to  another,  at  ,any 
time  and  in  any  quantity.  To  pay  the  interest  of  the  nationid 
debt,  the  extraordinary  revenues  just  now  enumerated,  excepting 
the  laiHl  and  malt  tax,  are  in  the  first  place  mortgaged  and  made 
perpettti^l,  but  redeemable  by  parliament  on  paying  off  the  capital. 
The  respective  produces  of  the  several  taxes  were  brigkially  sepa' 
rate  and. distinct  funds;  being  securities  for  the  sums  adtanced  on 
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eaoli  Bcveral  tax;  and  for  them  only.  But  it.be(ShlBii.teec€ji^fltiy;iii 
.ocder  to  uvoid  a  confusion,  asthey  multiiilledyeariy;.  toiredaeeihe 
number  of  these  separate  fonds,  by  mixing  and  blending  ifaoik 
together,  and  forming  one  fund  out  of  the  whole,  called  the  Coo* 
soudflUedFund.  .  . 


CHAPTER  III. 
0/ Aliens,  Denizens,ife* 

ri  AY  I  NO  treated  of  the  supreme  Jegislative  and  executive  power^, 
we  now  proceed  to  that  part  of  the  oommunity  which  falls  ii^er 
the  denomination  of  the  pe&pk:  the  most  obvious  division  of 
which  is  into  aliens  and  natural-bom  sub^jeots. : 

Naturmi-bam  subjects  are  such  as  are  bom  within  the  dominionb 
of  the  crown  of  England,  that  is,  within  the  allegiance  of  the  king ; 
and  aUetu,  such  as  are  bora  out  of  it.  . 

ALIENS. 

An  aUen-bora  may  purchase  lands  or  other  estates,  but  not  for 
his  own  use.  Yet  an  alien  may  acquire  a  property  in  goods^ 
money,  'or  other  personal  estate,  or  may  hire  a  house  for  his 
habitation.  Aliens  also  may  trade  as  freely  as  other  people ;  only 
they  are  subject  to  certain  higher  duties  at ,  the  custom-house^. 
ALao  an  alien  may  bring  an  action  conceraing  personal  property, 
and  may  make  a  will,  and  dispose  of  his  personal  estate.  . 

By  68  Geo.  111.  c.  97.  no  alien  shall  become  a  naturalized  subject, 
or  be  made  or  become  denizen,  or  become  entitled  to  the  privileges 
of  a  naturalized  subject  or  denizen,  in  any  other  manner  or  by  any 
other  authority  than  by  any  act  which  may  hereafter  be  passed 
by  the  parliament  of  the  United  Kingdom,  or.  by  letters  ofdenixaf- 
tion  liereafter  to  be  gnmtedby  his  majesty,  any  law*  custom,  or 
usage  to  the  contrary  notwithstanding ;  but  nothing  shall  extend 
to  dfect  in  any  manner  such  right  to  naturalization  or  tp  deniza^ 
tion  as  any  person,  in  case  this  act  had  not  been  passed,  might 
acquire  or  would  have  acquired  by  virtue  of  any  act  made  for  en- 
couraging seamen  to  enter  into  his  majesty *s  service*  or  Cor  Qatu^*- 
ralizing  such  foreign  Protestants  as  shall  settle,  in  any  of /his 
majesty^s  colonies  in  America,  or  for  naturalizing  such  foreign 
Protectants  as  shall  have  served  or  shall  serve  in  his  majesty's 
forces,  or  for  the  encouragement  of  the  fisheries. 

DENIZENS. 

A  denizen  is  an  alien-bora,  but  who  has  obtained  ex  danatume 
regi$  letters  patent  to  make  him  an  English  subject.  A  denizen 
is  in  a  kin4  of  middle  state  between^  an  alien  and  natural-borv 
subject,  a^  partakes  of  both  of  them.  He  may  take  lands^by 
purchase  or  devise,  which  an  alien  may  not ;  but  cannot  take  by 
inheritance,  for  his  parent,  through  whdm  he  must  claim,  had  no 
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iaboilable  blood.  And,  upon  ft  Ifte  defect  of  hereditary  bloody 
the  iMae  of  ft  doBl^n  born  before  denlzfttioti  csniiot  iftberit  to 
lum;  bot  hit  isMie  born  ftfter  may.  A  denizen  is  not  excused 
ftom  pftying  the  alien's  duW,  ftnd  some  other  mercan^e  burden^. 
And  no  denizen  cftn  be  of  the  privy-council,-  or  either  house  of 
pftrliftment,  or  hftve  any  office  of  trust,  civil  or  military,  or  be 
capftble  of  any  grant  of  Iftnds^  &c.  ftom  the  crown. 

Itatwalimtim. 

Naturalization  cannot  be  performed  but  by  act  of  pftrliament ; 
for  by  this  an  alien  is  put  in  exftctly  the  same  state  as  if  he  had 
been  born  in  the  king's  ligeance;  except  only  that  he  is  incapable, 
;u  vftll  as  a  denuwa,  ftf  being  a  member  of  the  privy-counctl  or 
llftrliftmeat/  holding  ftfioee,  grftnts,  &c.  No  bill  for  naturalization 
can  be  receivMl  in  ettber  house  of  pftrliament,  without  such  dis- 
abling clause  in  it ;  nor  without  a  clause  disabling  the  person  from 
obt.aiiiing  any  immunity  in  tradto  thereby  in  any  foreign  country, 
,unlesa  he  shall  have  resided  in  Britain  tor  seven  years  next  after 
the  commencement  of  the  session  in  which  he  is  naturalized. 
Neither  can  any  person  be  natoraliaed  or  restored  in  blood,  unless 
he  hath  received  the  sacrament  of  the  Lord's  Supper  within  one 
month  before  the  bringing  in  of  the  bill,  and  unless  he  also  take 
4he  oaths  of  allegiance  and  supremacy  in  the  presence  of  the  pair- 
liament. 

By  7  Ann.  c.  5.  every  foreign  seaman,  who  in  time  of  war  serves 
two  years  on  board  an  English  ship,  by  virtue  of  the  king's  pro- 
clamation, is  if  $o  facto  naturalized,  under  the  like  restrictions  as 
in  12  W.Ilt.  C.2;  and  all  foreign  Protestants,  and  Jews,  upon 
their  residing  seven  years  in  an^  of  the  American  colonies,  without 
1>fting  absent  ftbove  two  months  at  a  time,  and  all  foreign  Protes- 
tants serving  two  years  in  a  military  capacity  there,  or  being  three 
years  «mploved  in  the  whale  fishery,  without  afterwards  absenting 
^emselves  nrom  the  kind's  dominions  for  more  than  one  year,  and 
none  of  them  foiling  within  the  incapacities  declared  by  4  Geo.  11. 
c.  21.  shall  be,  upon  taking  the  oaths  of  allegiance  and  abjuration, 
or  in  some  cases  an  affirmation  to  the  same  effect,  naturalized  to 
aU  intents  and  purposes  as  if  they  had  been  born  in  this  kingdom ; 
except  as  to  sitting  in  parliament  or  in  the  privy  council,  and  hold- 
ing offices  or  grants  of  lands,  &c.  from  the  crown  within  the  kin^- 
idom  of  Great  Britain  or  Ireland. 


CHAPTER  IV. 


J/hb  clergy,  comprehending  all  persons  in  holy  orders,  and  In 
eedesiasti^  offices,  have  large  privileges  allowed  them  by  the 
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muAicipal  laws.  A  dergymaii  canaot  be  oompdldd  to  tervf  on  t 
jury,  nor  to  appear  at  a  court-leet  <Nr  view  of  mnk-pledf  e,  wbicAi 
almost  every  other  person  is  obliged  to  do;  but  if  a  layman  be 
summoned  on  a  jury,  and  before  die  trial  takes  orders*  he  shalU 
notwithstanding^  appear  and  be  sworn.  Neither  can  he  be  chosen 
to  any  temporal  office ;  as  bailiff,  reeve,  constable,  or  the  like« 
During  his  attendance  on  divine  service,  he  is  privileged  fW>m 
arrests  in  civil  suits.  In  cases  also  of  felony,  a  clerk  in  orders  shall 
have  the  benefit  of  his  clergy,  without  being  branded  in  the  hand ; 
and  may  likewise  have  it  more  than  once.  But  as  they  have  their 
privil^es,  so  also  thev  have  their  disabilities.  Clergymen  arein« 
€apM>le  of  sitting  in  the  bouse  of  commons;  and  .are  not,  without 
the  content  of  the  bishop,  allowed  to  take  any  lands  or  tenements 
to  farm,  upon  pain  of  JO/,  per  month,  and  total  avoidance  of  the 
lease ;  nor,  upon  like  pam,  to  keep  any  tan-house  or  bfewhouse, 
npr  ^igage  in  any  manner  of  trade*  nor  sell  any  merchandise, 
under  torfeiture  cf  the  treble  value,  but,  by  43  G^.  III.  they 
may  buy  and  sdl  com  and  cattle,  the  produce  of  their  farms,  or 
Budk  as  are  necessary  for  their  cultivation;  provided  they  do  it 
not  in  person  in  any  fair,  market,  or  public  sale. 

The  clergy  ai^  divided  into  divers  ranks  and  degrees ;  which  we 
shall  consider  in  their  respective  order. 

ARCHBISHOPS   AND   BISHOPS. 

An  archbishop  or  bishop  is  elected  by  the  chapter  of  his  cathe- 
dral church,  by  virtue  of  a  licence  from  the  crown.  And  1^ 
25  Hen.  VIII.  c.  HO.  it  is  enacted,  that  at  ev^  fiiture  avoidance 
of  a  bislu^ric  the  king  may  send  the  dean  and  chafer  his  usual 
licence  to  proceed  to  dection ;  which  is  always  to  be  accompanied 
with  a  letter  missive  from  the  king,  containing  the  name  of  the 
person  whom  he  would  have  them  elect :  and  if  the  dean  and 
chapter  delay  their  election  above  twelve  days,  the  nomination 
shaU  devolve  to  the  king,  who  may  by  letters  patent  appoint  such 
person  as  he  pleases.  This  election  or  nomination,  a  it  be  of  a 
bishop,  must  be  signified  b;^  the  king*s  letters  patent  to  the  arch- 
bishop of  th^  province ;  if  it  be  of  an  archbishop,  to  the  other 
archbishop  and  two  bishops,  or  to  four  bishops,  requiring  them  to 
confirm,  invest,  and  consecrate  the  person  so  elected,  which  they 
are  bound  to  perform  immediately.  After  which  the  bishop  elect 
shall  sue  to  the  king  for  his  temporalities,  shall  make  oath  to  the 
king -and  none  other,  and  shall  take  restitution  of  his  secular  pos- 
sessions out  of  the  king's  hands  only.  And  if  such  deali  and  chap- 
ter do  not  elect  in  the  manner  by  this  act  appointed,  or  if  such 
archbishop  or  bishop  do  refuse  to  confirm,  invest,  and  con- 
secrate such  bishop  elect,  they  shall  incur  all  the  penalties  of  a 
pnemunire. 

An  archbishop  is  the  chief  of  the  clergv  in  a  whole  province, 
and  has  the  inspection  of  the  bishops  of  tliat  province,  as  well  as 
of  the  inferior  clergy,  and  may  deprive  them  on  notorious  cause. 
The  archbishop*  has  also  his  own  diocese,  wherein  he  exen^ises 
episcopal  jurisdiction,  as  in  his  province  he  «x^rcises  'avchiefss- 
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4copal.  As  archbishop,  he,  upon  receipt  of  the  king's  writ»  catti 
the  bishops  and  clergy  of  his  province  to  meet  in  oonvocalion ; 
but  without  the  king's  writ  he  cannot  assemble  them.  To  Inm 
iXL  appeieds  are  made  from  inferior  jurisdictions  within  hie  pro- 
vince; and  as  an  appeal  lies' from  the  bishops  in  j^erson  to  him  in 
person,  so  it  also  lies  from  the  consistory  courts  of  each  diocese 
to  his  archiepiscopal  court.  During  the  vacancy  of  any  see  in  hit 
province,  he  is  guardian  of  the  spiritualities  thereof,  as  the  king 
is  of  the  temporalities,  and  he  executes  all  ecclesiastical  jurisdiction 
therein.  If^an  archiepiscopal  see  be  vacant,  the  dean  and  chapter 
are  the  spiritual  guardians.  The  archbishop  is  entitled  to  pre- 
sent by  lapse  to  ^1  the  ecclesiastical  livings  m  the  disposal  of  the 
diocesan  bishops,  if  not  filled  within  six  months.  And  the  ardi- 
bishop  has  a  customary  prerogative,  when  a  iMshop  is  concecrated 
by  him,  to  name  a  clerk  or  chaplain  of  his  own»  to  be  provided  f<Hr 
.by  such^  suffragan  bishop ;  in  lieu  of  which  it  is  now  usual  for  the 
bishop  to  make  ovte  by  deed  to  the  archbishop,  his  executors  and 
assigns,  the  next  presentation  of  such  digni^  or  benefice  in  the 
bishop's  disposal  within  that  see,  as  the  archbishop  himself  shall 
choose,  which  is  therefore  called  \kU  option:  which  options  are 
only  binding  on  the  bishop  himself  who  grants  them,  and  not  on 
his  successors. 

It  is  the  privilege,  by  custom,  of  the  archbishop  of  Canterbury 
to  crown  the  kings  and  queens  of  England.  And  he  hath  also 
by  the  26  Hen.  VIII.  c.  21.  the  power  of  granting  disprasa- 
tK>ns,  in  any  case  not  contrary  to  the  holy  scriptures  and  the  hiw 
of  God,  where  the  pope  used  formeriy  to  grant  th^m^  which  is  the 
foundation  of  his  granting  special  licences  to  marry  at  any  place  or 
time,  to  hold  two  livings,  and  the  like ;  and  on  this  also  is  founded 
the  right  he  exercises  of  conferring  degrees  in  prejudice  of  the  two 
universities. 

The  power  and  authority  of  a  bishop  consist  principally  in  in- 
specting the  manners  of  the  people  and  clergy,  and  punishing 
them  in  order  to  reformation  by  ecclesiastical  censures.  To  this 
purpose  he  has  several  courts  under  him,  and  may  visit  at  pleasure 
every  part  of  his  diocese.  His  chancellor  is  appointed  to  hold  bis 
courts  for  him,  and  to  assist  him  in  matters  ot  ecclesiastical  law ; 
who,  as  well  as  all  other  ecclesiastical  officers,  if  lay  or  married, 
must  be  a  doctor  in  the  civil  law,  so  created  in  some  university.  It 
iirulso  the  business  of  a  bbhop  to  institute  and  to  direct  induction 
to  all  ecclesiastical  livings  in  his  diocese. 

Archbishoprics  and  bishoprics  may  become  void  by  death,  de- 
privation for  any  gross  and  notorious  crime,  and  also  by  fesigam- 
tipn.  All  resignations  must  be  made  to  some  superior.  Tliete- 
fore  a  bbhop  must  resign  to  his  metropolitan ;  but  the  archbishop 
can  resign  to  none  but  the  king  himself. 

DEANS. 

A  dean  and  chapter  are  the  council  of  the  bishop,  to  si^sist  him 
with  their  advice  in  affairs  of  religion,  and  also  in  the  temporal  con- 
cejrns  of  his  see. 
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Ail  ancient  deans  al^  elected  by  the  cha|>ter^  by  wmgi  d'elin 
inm  the  king,  and  letters  missive  of  recoittm^ndation,  in  the  same 
•  auunner  as  bwhops:  but  in  those  chapters  that  were  founded  b^ 
•  Henry  VIII.  out  of  the  spoils  of  the  dissolved  monasteries,  the 
dMUiery  is  donative,  and  the  installation  merely  by  the  king's  letters 
patent.  The  chapter,  consisting  of  canons  of  prebendaries,  are 
sometimes  appointed  by  the  king,  sometimes  by  the  bishop^  and 
sometimes  elected  by  each  other. 

The  dean  and  chapter  are  the  nominal  electors  of  a  bishop.  The 
bishop  is  their  ordinary  and  immediate  superior;  and  hasthepowihr 
•of  visiting  them,  and  correcting  their  excesses  and  enormities. 

Deaneries  and  prebends  may  become  void,  like  a  bishopric,  by 
death ;  by  deprivation ;  or  by  resignation,  either  to  the  king  or  the 
bishop.  Also  if  a  dean,  prebendary,  or  other  s)[>iritual  person^  be 
made  a  bishop,  all  the  presentments  of  which  he  was  before  pos- 
sessed are  void ;  and  the  king  may  present  to  them.  But  they  are 
not  void  by  the  election,  but  only  by  the  consecration. 

ARCHDEACONS. 

An  archdeacon  hath  an  ecclesiastical  jurisdiction,  immediately 
subordinate  to  the  bishop,  throughout  the  whole  of  his  diocese,  or 
in  some  particular  part  of  it.  He  is  usually  appointed  by  the  bishop 
himself;  and  bath  a  kind  of  episcopal  authority  originally  denvra 
from  the  bishop,  but  now  independent  and  distinct  from  his.  He 
therefore  visits  the  clergy ;  and  has  his  separate  court,  for  punish- 
ment of  offenders  by  spiritual  censures,  and  for  hearing  all  other 
causes  of  ecclesiastical  cognizance.  <  ,     . 

PARSONS   AND   VICARS. 

The  most  numerous  order  of  ecclesiastical  persons  are  the  piue- 
sons  and  vicars  of  churches. 

A  parson  is  one  that  hath  fiill  possession  of  all  the  rights  of  a 
parochial  church.  He  is  called  parson,  persona,  because  by  his 
person  the  church,  which  is  an  invisible  body,  is  represented ;  and 
.he  is  in  himself  a  body  corporate,  in  order  to  .protect  and. defend 
the  rights  of  the  church  (which  he  personates)  by  a  perpetual  suc- 
.cession*  He  is  sometimes  called  the  rector  or  governor  of  the  " 
church.  . 

A  parson  has,  during  hb  life,  the  freehold  in  himself  of  the 
parsonage-house,  the  glebe,  the  tithes,  and  other  dues.  But  these 
are  sometimes  appropriated:  that  is  to  say,  the  benefice  is  per- 
petually annexed  to  some  spiritual  corporation,  either  sole  or 
aggregate,  being  the  patron  of  the  living.  But,  in  order  to  com- 
plete such  appropriation  effectually,  the  king's  licence  and  con- 
sent of  the  bishop  must  first  be  obtained;  because  both  the  king 
and  the  bishop  may  some  time  or  other  have  an  interest,  by  lapse, 
in  the  presentation  to  the  benefice ;  which  can  never  happen  if  it 
be  appropriated  to  the  use  of  a  corporation,  which  never  dies. 
The  ponsentof  the  patron  is  also  necessarily  implied :  because  the 
appropriation  can  be  originally  made  to  none  but  such  spiritual 
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€cnrporatioa  as  is  alse  the  patron  of  tbe  chur A ;  th^  vrhole  \mu% 
Bothing  else  but  4ii  allowance  for  the  patrons  to  retain  th(&  tithes 
and  glebe  in  their  own  haads»  without  presenting  any  clerk^  th^ 
themselves  undertaking  to  provide  for  the  service  of  the.  church.  - 
When  the  appropriation  is  thus  made,  the  appropriators  and  their 
successors  are  perpetual  parsons  of  the  church  ;  and  must' sue  an4 
be  sued,  in  aU  matters  concerning  the  rights  of  the  church,  by  t^ 
name  of  parsons. 

This  sippropriation  may  be  severed^  and  the  church  becpme 
disappropriate!  two  wa^s*:  as,  first,  if  the  patron  or  appropriator 
present  a<Uerk,  who  is  instituted  and  inducted  to  the  parBoii9gc>; 
for  the  immmbent  so  instituted  and  inducted  is  to  all  intents  and 
puiposes  complete  parsoti ;  and  the  appropriation  being  once 
severed,  can  nevc^r  be  re-united  again,  unless  by  a  repetition  of 
the  same  solemnities.  And  when  the  clerk  so  presented  is 
distinct  from  the  vicar,  the  rectory  thus  vested  m  him  beoomcts 
what  is  called  a  Waecure  ;  becaui^  he  hath  no  cure  of  S091I9,  hf^y- 
ing  a  vicar  under  him  to  whom  that  cure  is  committed.  Also,  if 
the  corporation  which  has  the  appropriation  be  dissolved,  the 
parsonage  becomes  disappropriate  at  common  law ;  because  the 
perpetuity  of  person  is  gone,  which  is  necessary  to  support  the  ap- 
prmriation* 

The  distinctioii  of  a  parson  and  vicar  is  this:  the  palrson  has 
for  the  most  part  the  whole  right  to  all  the  ecclesiastical  dues  in 
his  pariah ;  bat  the  vipar  has  g^erally  an  appropriator  over  hitn« 
entHlisd  to  the  best  part  of  the  prOffits,  to  whom  hf  is  in  effect 
perpetual  curate,  with  a  standing  salary ;  though,  in  some  places, 
the  vicarage  has  been  considerably  augmented  by  ^  large  share  of 
the  great  tithes ;  which  augmentations  were  greatly  assisted  by  the 
^  Car.  IL  c.  8.  enacted  in  favour  of  poor  vicars  and  curates, 
which  rendered  such  temporary  augmentation  (when  made  by  the 
appr^riators)  perpetual. 

The  method  of  becoming  a  parson  or  vicar  is  much  the  same. 
To  both  there  tre  four  requbites  necessary :  holy  orders,  pres^- 
tatton,  iostitvtioD,  and  induction.  By  the  18  &  14  Car.  11.  c.  4. 
BO  person  is  ci^ble  to  be  admitted  to  any  benefice,  unl«»  he 
hath  been  first  ordained  a  priest,  and  then  he  is  a  clerk  in  orders. 
But  if  he  obtain  orders,  or  a  licence  to  preach,  by  money  or  cor- 
rupt practices,  the  person  giving  such,  orders  foirfeits  40/.  and  the 
person  receiving  10/.  and  is  incapable  of  ecclesiastical  prefer- 
ment for  seven  years.  And  by  44  Geo.  111.  c.  43.  it  is  ena/Cted,  ^ 
that  no  person  shall  be  admitted  a  deacon  in  England  or  Ireland 
before  he  shall  have  attained  the  age  of  three  and  twenty  years 
complete ;  and  that  no  person  shall  be  admitted  a  priest  before 
the  complete  age  of  twenty-four.  ^ 

Every  admission  at  an  earlier  age  shall  be  void,  as  if  no  such 
admission  had  been  made,  and  the  person  admitted  shall  be  inca- 
pable of  holding  any  ecdesiastioal  preferment:  but  bo  lapse  shall 
incur  until  the  ordinary  has  given  the  patron  notice  of  the  javoid- 
,ance  six  months. 
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Any  clerk  may  be  predated  to  a  parsonage  or  vicarftge ;  that 
h,  the  patron,  to  whom  the  adyowson  of  the  church  belongs,  may 
bffler  his  clerk  to  the  bishop  of  the  diocese  to  be  instituted.  But 
vrhen  a  clerk  is  presented,  the  bishop  may  refuse  him  upon  many 
accounts.  As,  if  the  patron  be  excommunicated,  and  remain  in 
contempt  forty  days.  Or,  if  the  clerk  be  unfit;  which  unfitness 
is  of  several  kinds.  First,  with  regard  to  his  person,  as  if  he  be 
an  outlaw,  an  excommunicate,  an  alien,  under  age,  or  the  like. 
Next,  with  regard  to  his  faith  or  morals;  as,  for  any  partidular 
heresy,  or  vice  that  is  malum  in  se:  but  if  the  bishop  allege  only 
general^,  as  that  he  is  schismaticusinveteratmf  or  object  a  fault 
that  is  malum  prohibitum  merely,  as  haunting  taverns,  playing  at 
unlawful  games,  or  the  like,  it  is  not  good  cause  of  remsal.  Or, 
lastly,  the  clerk  may  be  unfit  to  discharge  the  (mstoral  office  for 
want  of  learning.  ~  In  any  of  which  cases  the  bishop  may  refuse 
the  clerk.  In  caM  the  refusal  be  for  heresy,  schism,  inability  of 
learning,  or  other  matter  of  ecclesiastical  cognizance,  the  bishop 
mast  give  notice  to  the  patrbn  of  such  his  cause  of  refusal ;  else  he 
cannot  present  by  lapse :  but  if  the  cause  be  temporal,  he  is  not 
bound  to  give  notice. 

If  an  action  be  brought  by  the  patron  against  the  bishop  for 
refusing  his  clerk,  the  bishop  must  assign  the  cause.  If  the  cause 
be  of  a  temporal  nature,  and  the  fact  admitted  (as  for  instance, 
outlawry),  the  judges  of  the  king's  courts  must  determine  its  vali- 
dity, or  whether  it  be  sufficient  cause  of  refusal ;  but  if  the  fact 
be  denied,  it  must  be  determined  by  a  jury.  If  the  cause  be  of  a 
spiritual  nature  (as  heresy,  particularly  alleged),  the  fact,  if  denied, 
snail  also  be  determined  by  a  jury^  and  if  the  fact  be  admitted  or 
found,  the  court,  upon  consultation  and  advice  of  learned  divines, 
shall  decide  its  sufficiency.  If  the  cause  be  want  of  learning,  the 
bishop  need  not  specify  m  what  points  the  clerk  is  deficient,  but 
only  allege  that  he  is  deficient;  for  the  9£dw. II.  st.  1.  c.l3. 
is  express,  that  the  examination  of  the  fitness  of  a  person  pre- 
sented to  a  benefice  belongs  to  the  ecclesiastical  judge.  But, 
because  it  would  be  nugatory  in  this  case  to  demand  the  reason 
of  refijsal  from  the  ordinary,  if  the  patron  were  bound  to  abide  by 
his  determination,  who  has  already  pronounced  his  clerk  unfit ; 
therefore,  if  the  bishop  return  the  clerk  to  be  mtitiM  stffficiens  in 
UteratwrA,  the  court  shall  write  to  the  metropolitan  to  re-examine 
him,  and  certify  his  qualification ;  which  certificate  of  the  arch^ 
bishop  is  final. 

If  the  bishop  have  no  objections,,  but  admit  the  patron's  pre- 
sentation, the  clerk  so  admitted  is  next  to  be  instituted  by  him ; 
which  is  a  kind  of  investiture  of  the  spiritual  part  of  the  benefice; 
for  by  institution  the  cure  of  the  souls  of  the  parish  is  committed 
to  the  charge  of  the  clerk.  When  the  ordinary  is  also  the  patron, 
and  cimfers  the  living,  the  presentation  and  institution  are  one 
and  the  same  act,  and  are  called  a  collation  to  a  benefice.  By 
institution  or  collation  the  church  is  full,  so  that  there  can  be  no 
fresh  presentation  till  another  vacancy,  at  least  in  the  case  of  a 
common  patron :  but  the  church  is  not  full  kgainst  the  king,  till 
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indiictioii;  nay,  even  if  the  clerk  be  instituted  upo6  the  king*» 
presentationy  the  crown  may  revoke  it  before  induction,  and  ptt^ 
sent  anoth^  derk.  Upon  institution  also  the  clerk  may  ^ter 
on  the  parsonage-house  and  g^ebe,  and  take  the  tithes ;  but  he  can- 
not grant  or  let  them,  or  bring  an  action  for  them,  till  induction. 

Induction  is  performed  by  a  mandate  from .  the  bishop  to  the 
archdeacon,  who  usually  issues  out, a  precept  to  other  clergymen 
to  perform  it  for  him.  It  is  done  by  giving  die  clerk  corporal 
possession  of  the  church,  as  by  holding  the  ring  of  the  door,  toU^ 
mg  a  bell,  or  the  like.  This,  therefore,  is  the  investiture  of  the 
temporal  part  of  the  benefice,  as  institution  is  of  the  spiritual. 
And  when  a  clerk  is  thus  presented,  instituted,  and  inducted  into 
a  rectory,  he  is  then,  and  not  before,  in  full  and  compile  posses- 
sion, and  is  called  in  lawperaama  perumelu^  or  parson  imparsonee.  , 

By  the  67  Geo.  HI.  c  99.  (which  recites  the  21  Hep.  Vlll.  c.  13 ; 
28Hen.yiII.  c.  13;  ISEliz.  c.20:  UEliz.  c.ll ;  ISEliz.  c.ll ; 
43Eliz.  C.9;  3Car.I.  c.4;  43Geo.Ill.  c.84:  43  Geo.  III.  c. 1 09; 
12  Ann.  st.  2.  c.  12 ;  36 Geo.  III.  c.  83.  aud  53  Geo.  III.  c.  149.) 
it  is  enacted,  that  so  much  of  the  said  several  acts  of  Henry 
VIII.  and  Charles  I.  as  relates  to  spiritual  persons  hplding  of 
farms,  and  to  leases  of  benefices  and  livings,  and  to  buying  and 
selling,  and  to  residence  of  spiritual  persons  on  their  benefices; 
and  ahio  so  much  of  the  acts  of  Anne,  and  of  the  36  Geo.  111.  as 
relates  to  the  maintenance  of  curates,  and  all  the  said  several  other 
acts  passed  in  the  reign  of  Geo.  III.  are  ^repealed.  , 

And  by  section  2,  it  is  made  unlawful  for  any  spiritual  person 
holding  any  dignity,  prebend,  canonry,  benefice,  or  any  stipendiary 
curacy  or  lectureship,  to  take  to  farm,  for  occupation  by  himself, 
by  lease,  grant,  words,  or  otherwise,  for  term  of  life  or  years,  or 
at  will,  any  lands  exceeding  in  the  whole  eighty  acres,  without 
the  consent  of  the  bishop  of  the  diocese ;  and  eveiy  such  permis-^ 
sion  for  any  greater  quantity  shall  specify  the  number  of  years^ 
not  exceedmg  seven,  tor  which  the  permissioa  is  given ;  and  every 
such  spiritual  person,  who  shall  without  such  permission  take  to 
farm  any  greater  quantity  of  land  than  eighty  acres,  shall  forfeit, 
for  every  acre  above  eighty,  forty  shillings  for  every  year  during 
which  he  shall  so  occupy,  use,  cultivate,  or  farm  such  land,  to  be 
recovered  to  the  use  of  any  person  who  may  sue. 

No  spiritual  person  is  allowed  to  carry  on  any  kind  of  trader 
whatever ;  but  he  may  keep  a  school,  and*  purchase  books  for  the 
use  thereof,  and  may  again  sell  such  books,  if  not  wanted  for  the 
useof  the  school. 

By  this  statute  also,  incumbents  are  permitted  to  be  absent  three 
months  without  being  subject  to  any  penalty.  If  they  are  absent 
between  three  and  six  months,  they  fc^eit  one-third  of  the  annual 
value  of  the  benefice  after  all  deductions,  except  the  curate's 
stipend ;  if  exceeding  six  and  not  eight  months,  one  half;  when 
eight  months,  two-thirds;  and  when  the  whole  of  the  year,  ^ree- 
fourths,  to  any  one  who  will  sue.  Sinecure  rectories  are  exempted . 
All  who  were  exempted  from  non-residence  before  the  passing  of  this 
act,  are  still  exempt ;  and  this  statute  extends  the  exemption  to  seve- 
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ral  others  specified  ia  the  atktvte,  and  to  all  |Niblic  cheers  in  either 
univeraity^  and  to  tutors  and  public  officers  in  any  college. 

persons  having  a  benefice  without  any  residence  t^eon,  and 
who  shall  have  resided  nine  months  in  the  year  within  t)ie  limits 
of  the  parish  in  which  the  benefice  is  situated  (provided  it  be 
within  two  miles),  are  exempt  from  the  penalties. 

Where  the  governors  of  Queen  Anne's  bounty  h^ve  provided 
houses  for  the  residence  of  officiating  ministers,  such  houses  shal} 
be  deemed  houses  of  residence  appertaining  to  benefices. 

Rectories  having  vicarages  eiiclowed,  the  residence  of  the  vicar^ 
in  the  rectory-house  shall  be  deemed  a  legal  residence,  providiod 
it  be  kept  in  proper  repair. 

Where  there  is  not  a  house  of  residence  belonging  to  any  bene- 
fice, the  bishop  may  allow  a.fit  one  within  its  limits. 

No  spiritual  person  "appointed  to  any  prebend,  canonry,  or  digr 
nity,  shall  be  subject  to  any  penalty  for  non-residence. 

Every  spiritual  person  havmg  a  house  of  residence  upon  his 
benefice,  is  required  to  keep  it  in  repair,  upon  pain  of  incurring 
all  penalties  for  noA-residence. 

The  person  of  the  incui^bent  shall  not  be  taken  in  execution,  if 
the  penalties  can  be  raised  by  sequestration.  The  bishop's  certi*- 
ficate  shall  be  evidence  of  the  annual  value. 

The  bishop  is  authorized  to  grant  licences  for  non-residenoe  w 
a  great  variety  of  cases ;  and  no  person  is  to  have  the  benefit  oif 
an  exemption,  unless  he  make  a  notification  of  it  every  year,  within 
six  weeks  from  the  first  of  January,  to  the  archbishop  or  bishop  of 
the  diocese.  The  bishop  may  grant  a  licence  for  non-residence^ 
for  the  illness  or  infirmity  of  the  incumbent,  hb  wife,  or.  child ; 
where  there  b  not  a  fit  house  of  residence,  if  the  unfitness  be.  not 
occasioned  by  the  incumbent's  neglect ;  if  he  live  in  his  own  or  any 
relation's  house  within  the  parish ;  if  he  serve  another  church  as 
curate  or  pre^tcher ;  and-  if  he  be  master  or  usher  of  an  endowed 
school,  and  licensed  by  the  bishop.  These,  and  some  others,  are 
grounds  for  the  grant  of  a  licence ;  and  if  the  bishop  refuse,  the 
incumbent  may  appeal  to  the  archbishop.  The  bishop  may  grant 
licences  for  causes  not  enumerated  in  the  statute ;  but  they  niust 
have  afterwards  the  allowance  of  the  archbishop.  Licences  may  be 
revoked,  and  if  not  revoked  are  in  force  only  for  three  years..  ^ 
list,  of  all  the  exemptions  and  licences  for  non-residence  shall  be 
transmitted  every  year  to  the  king  in  council,  and  lists  of  the  «x« 
emotions  and  licences  must  be  kept  by  the  registrar  of  each  dioc^ ; 
and  any  person  may  inspect  them  on  paying  three  shillings. 

The  bishop  may  compel  residence,  by  monition  and  censure  in 
hb  court,  but  not  unless  the  non-residence  exccled  three  hionths 
in  one  year. 

If  an  action  for  the  penalties  be  commenced,  and  the  bbhop 
issue  hb  monition,  he  sfaaU  sequester  the  profits  of  the  benefice 
to  pay  the  penalties  and  costs  of  the  action ;  if  the  bishop  issue 
his  monition  before  the  commencement  of  the  action,  it  b  a  bar  to 
the  actioa.  If  the  bishop's  monition  to  reside  be  not  compOiM 
with  within  thbty  days,  he  may.  sequester  the  profits  of  the  living 
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till  it  is  complied  with.  The  pn^ts  sequestered  may  be  applied 
by  the  bishop  to  the  improyement'  of  the  parsonage-house  and 
^be,  or  to  the  fund  of  Queen  Anne*s  bounty.  Vicars  are  no 
longer  to  take  an. oath  that  they  will  reside.  If  an  incumbent  be 
called  into  residence  by  a  bishop^  and  if  there  be  any  tenant  re- 
siding in  the  parsonage-house,  a  copy  of  the  order  shall  be  served 
upon  the  tenant  by  one  of  the  churchwardens :  and  if  he  do  not , 
quit  the  premises  on  the  day  specified  in  the  order,  he  shall  forfeit 
40«.  for  every  day  he  continues  afterwards  on  the  premises,  and  all 
his  contracts  with  the  incumbent  are  void.  The  king*s  prerogative 
to  grant  dispensations  for  non-residence  is  not  affected  by  the 
statute. 

We  have  seen  that  there  is  but  one  way  whereby  one  may  be- 
come a  parson  or  vicar ;  there  are  many  ways  by  which  one  may 
cease  to  be  so.  ' 

1.  By  death. 

2.  By  cession,  in  taking  another  benefice ;  for  by  21  Hen.VIII. 
e.  13.  if  any  one,  having  a  benefice  of  8/.  per  annum,  or  upwards, 
according  to  the  present  valuation  in  the  king's  books,  accept  any 
other,  the  first  shall  be  adjudged  void,  unless  he  obtain  a  cuspen- 
sation,  which  no  one  is  entitled  to  have,  but  the  chaplains  of  the 
king  and  others  therein  mentioned,*  the  brethren  and  sons  of  lords 
and  knights,  and  doctors  and  bachelors  of  divinity  and  law,  ad- 
mitted by  the  universities  of  this  realm.  And  a  vacancy  thus  made 
is  called  9.  cession.  ButjK>th  the  livings  must  have  cure  of  souls ;  and 
the  statute  expressfyi^cepts  deaneries,  archdeaconries,  chancellor- 
ships,  treasurershlps,  clmnterships,  prebends,  and  sinecure  recto- 
ries ; .  a  dispensation  in  this  case  can  only  be  granted  to  hold  one 
benefice  more,  except  to  clerks  who  are  of  the  privy  council,  who 
may  hold  three  by  dispensation.  By  the  canon  law,  no  person  can 
hold  a  second  incompatible  benefice  without  a  dispensation ;  and  in 
that  case,  if  the  first  be  under  8/.  per  annum,  it  is  so  far  void,  tibat 
the  patron  may  present  anoth^  clerk,  or  the  bishop  may  deprive; 
but  till  deprivation  no  advantage  can  be  taken  by  lapse. 

d.  It  will  cease  also  by  consecration ;  for  when  a  clerk  is  pro- 
moted to  a  bishopric,  all  his  other  preferments  are  void  the  instant 
that  he  is  consecrated.  But  there  is  a  method,  by  the  fiMiour  of 
the  crown,  of  holding  such  livings  in  commendam, 

Cifmmenda,  or  eeeUsiacommendata,  is  a  living  commended  by  the 
crown  to  the  car^  of  a  clerk,  to  hold  till  a  proper  pastor  be  pro- 

■  The  nomber  of  the  chaplains  of  the  king  and  rojal  fiunily  who  may  have  dis- 
ptnaatioM  if  unlimited.  An  archbishop  may  have  ei^t ;  a  duke  and  bishop,  six «  a 
niuqais  and  eail,  fivet  a  Tisoount,  four;  the  dianceUor,  a  baron,  and  knight  of  the 
gaitCT,  three  <  a  duchess,  marchioness,  countess,  and  baroness,  being  widows,  two ;  the 
king*s  treasorer,  comptroller,  secretary,  dean  of  the  chapel,  almoner,  and  the  master  of 
the  rails,  two ;  the  chief  justice  of  the  King*s  Bench,  and  warden  of  the  cinque  porta, 
one.    These  dumlainsoi&y  can  obtain  a  dispensation  under  the  statute. 

If  one  person  fiare  two  or  more  of  diese  utles  or  characters  united  in  himsdf^  he  can 
only  retain  the  numbtt  of  chaplains  limited  to  his  highest  degree ;  and  if  a  noUeman 
retain  his  full  number  of  chaplains,  no  one  of  them  can  be  dischai^,  so  that  another 
shall  be  appoiiited  in  his  room,  during  his  life.  4Co.90.  The  king  may  present  his  own 
diaplains, '.  e.  waiting  chaplains  in  ordinary,  to  any  number  of  livings  in  the  gift  of  the 
crown,  and  even  in  addition  to  what  they  hold  upon  the  piresentation  of  a  subject,  with- 
out  dispensations  i  but  a  king*s  chaplun,  being  beneficed  by  the  king,  cannot  after? 
WMds  take  aliving  from  a  subject,  but  by  a  dispensation  aooorcfiog  to  the  statute. 
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▼i.ded  for  it.  This  may  be  temporary,  for  one,  two,  or, three  years, 
or  perpetual;  being  a  kind  of  dispensation  to  avoid  the  vacancy 
of  the  living,  and  is  called  a  cammemid  retinere.  There  is  a  cam- 
mndi  reeipere  which  is  to  take  a  bene6ce  de  novo,  in  the  bishop^s 
own  gift,  or  the  gift  of  some  other  person  consenting  to  the  same ; 
and  this  is  the  same  to  him  as  institution  and  induction. 

4.  It  will.ce^uie  also  by  resignation.. 

5.  Or  by  deprivation :  either,  first,  by  sentence  declaratory  in 
the  ecclesiastical  court,  for  fit  and  sufficient  causes  allowed  by  the 
common  law  :  sjuch  as  attainder  of  treason  or  felony,  or  conviction 
of  other  infamous  crime  in  the  king*s  courts ;  for  heresy,  infidelity, 
gross  immorality,  or  the  like:  or,  secondly,  in  pursuance  of  divers  pe- 
nal statutes,  which  declare  the  benefice  void,  for  some  nonfeasance . 
Of  neglect,  or  else  for  some  malfeasance  or  crime ;  as,  for  simony ; 
for  maiptainmg  any  doctrine  in  derogation  of  the  king's  supremacy, 
or  of  the  thirty-nin^  articles,  or  of  the  book  of  common  prayer. 

It  ceases  for  neglecting  after  institution  to  read  the  liturgy  or 
articles  in  the  church,  or  make  the  declarations  against  popery,  or 
take  the  abjuration  oath  ;  for  using  any  other  form  of  prayer  than 
the  Uturgy  of  the  church  of  England ;  or  for  absenting  himself 
«xty  days  in  one  vear  from  a  benefice  belonging  to  a  Popish  patron, 
to  which  the  clerk  was  presented  by  either  of  the  universities ;  in 
all  which  and  similar  cases,  the  benefice  is  ipso /ado  void,  without 
any  formal  sentence  or  deprivation. 

CURATES. 

A  curate  is  the  lowest  degree  in  the  church ;  being  in  the  same 
state  that  a  vicar  was  formerly,  an  officiating  temporary  minister, 
instead  of  the  proper  incumbent :  though  there  are  what  are  called 
perpetuai  curacies,  where  all  the  tithes  are  appropriated,  and  no 
vicarace  endowed  (being  for  some  particular  reasons  exempted 
from  the  statute  of  Hen.  IV.),  but  instead  thereof  such  perpetnal 
curate  is  appointed  by  the  appropriator. 

By  the  67  Geo.  111.  c.  99.  when  any  curate  is  appointed  to  serve 
a  benefice  npon  which  the  incumbent  is  non-resident  for  more  than 
three  months,  from  exemption,  licence,  or  otherwise,  such  curate 
shall  be  required  to  reside  within  the  parish ;  provided  the  gross 
value  amount  to  300/.  a  year,  and  the  population  to  300  persons, 
or  the  population  amount  to  1000  persons  or  upwards,  whatever 
may  be  the  value ;  but  whenever  great  inconvenience  would  arise 
from  such  curate  being  compelled  to  reside  within  the  parish,  it 
shall  be  lawful  for  the  bishop  to  allow  him  to  reside  in  some  near 
place,  provided  the  licence  specify  the  special  circumstances. 

Whenever  it  shall  appear  to  any  bishop,  that,  by  reason  of  the 
number  of  churches  or  chapels  belonging  to  any  benefice,  or  the 
distance  from  each  other,  or  the  distance  of  the  residence  of.  the 
spiritual  person,  or  his  negligence,  that  the  duties  are  inadequately 
performed,  such  bishop  may  require  the  spiritual  person  to  nomi« 
nate  a  fit  person  or  persons,  with  sufficient  stipends,  to  be  licensed 
l^y  him  to  perform  or  to  assist  in  p^cnrming  such  duties ;  and  if 
such  spiritual  person  shall  neglect  to  make  such  nomination  for 
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Ibree  months^  then  the  bishop  maj  appoint  a  corate  or  onratet , 
with  such  stipend  or  stipends  as  he  snail  thinli  fit»  not  .ezceedhig 
in  the  whole  the  stipends  allowed  bj  thb  act,  nor  (excqpt  in  the 
case  of  negligence)  exceeding  one^alf  of  the  gross  annmd  valae 
of  the  benefice.     §51. 

If  any'  difference  arise  between  any  rector  or  vicar  and  his 
curate,  touching  the  stipend,  or  the  payment  thereof,  or  of  the 
arrears  thereof,  the  bisbop  may  summarily  hear  and  determine  the 
same ;  the  curate,  on  obtaining  his  licence,  shall  pay  to  the  secre- 
tary of  the  bishop  1/.  exclusive  of  the  stamp  duty  ;  also,  as  often 
as  any  person  shall  be  licensed  to  two  or  more  curacies  within  the 
same  diocese,  it  shall  be  sufficient  to  sign  one  declaration  only 
under  the  act  of  uniformity.    §  63. 

In  every  case  in  which  any  spiritual  person  shall  have  been, 
after  the  20th  of  July,  1818,  or  shall  hereafter  beecnne  incumbent 
or  possessed  of  any  benefice,  and  shall  not  duly  reside  thereon, 
(unless  such  person  shall  do  the  duty  of  the  same,  having  a  legal 
exemption  from  residence,  or  a  licence  to  reside  out  of  the  same), 
he  shall  appoint  for  the  curate  licensed  to  serve  such  benefice  in 
his  absence  a  salary  as  follows ;  (that  is  to  say) — Such  salary  shall 
in  no  case  be  less  than  801.  per  annum,  or  than  the  annual  value 
of  the  benefice,  if  the  gross  value  thereof  shall  not  amount  to  80/. ; 
and  not  less  than  100/.  per  annum,  or  than  the  iK^iole  value  if  the 
value  shall  not  amount  to  100/.  in  any  parish  where  the  population 
shall  amount  to  or  exceed  three  hundred  persons ;  and  not  less 
than  120/.  per  annum,  or  the  whole  value  as  aforesaid  if  the  value 
riiall  not  amount  to  120/.  in  any  parish  where  the  population  shaU 
appear  to  amount  to  or  exceed  five  hundred  persons ;  and  not  less 
than  I&O/.  per  annum,  or  than  the  whole  value  as  aforesaid  if  the 
value  shall  not  amount  to  150/.  in  any  parish  where  the  population 
shatt  appear  to  amount  to  or  exceed  one  thousand  persona.  §  56. 

If  any  parish  where  the  actual  annual  income  of  the  benefice, 
clear  of  all  deductions,  exceeds  400/.  per  annum,  the  bishop  may 
assign  to  the  curate  a  salary  of  100/^  per  annum-,  notwithstanding 
the  population  may  not  appear  to  amount  to  three  hundred  per- 
sons ;  and  where  it  shall  appear  to  exceed  400/.  and  where  the 
population  shall  also  appear  to  amount  to  or  exceed  five  hundred 
persons,  he  may  assign  to  the  curate  any  larger  stipend,  so  that 
the  same  shall  not  exceed  by  more  thau  50/.  per  annum  the  amount 
of  stipend  hereinbefore  required  to  be  assigned.     §  56. 

In  every  case  in  which  any  spiritual  person  has  become  non- 
jesident  from  age,  sickness,  6ic.  and  great  hardship  would  arise  if 
the  full  amount  of  salary  should  be  allowed,  then  the  bishop  may. 
assign  any  salary  less  than  the  said  full  amount.    §  57. 

No  spiritual  person  shall  serve  more  than  two  churches  in  one 
day,  or  two  chapels,  or  one  church  and  one  chapel,  in  one  day, 
unless  from  the  local  situation,  or  from  the  value  of  the  benefices, 
or  other  special  causes,  it  may  be  expedient,  for  the  performance 
of  ecclesiastical  duties,  to  grant  licence  to  Serve  three.     §  60. 

Where  any  bishop  shall  find  it  necessary  to  license  any  person 
bolding  any  benefice  to  serve  as  curate  of  any  fuyoining  parish. 
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such  bishop  may  appoint  a  salary  less  by  a  sum  not  exceeding  80/. 
per  annum  than  the  salary  which  the  bishop  is  required  to  appoint ; 
and  where  he  shall  find  it  necessary  to  license  the  same  person  to 
s^rve  as  curate  for  more  than  one  parish,  he  is  to  direct  that  during 
such  time  the  salary  shall  be  less  by  a  sum  not  exceeding  30/.  per 
annum  than  the  salary  which  he  is  required  to  appoint.     §  60. 

All  agreements  smd  contracts  between  persons  holding  benefices 
and  their  curates,  in  fraud  or  derogation  of  the  provisions  of  this 
act,  are  void.    §61. 

Where  the  person  holding  any  benefice  is  not  resident  for  four 
months,  the  bishop  may  aNot,  if  he  think  fit,  for  the  residence  of 
the  curate,  the  parsonage  or  vicarage  house,  or  vsual  house  of  resi- 
dence, if  there  shall  be  any  such,  or  any  part  thereof,-    f  64. 

The  bishop  may,  at  any  time,  upon  three  months  notice,  direct 
the  curate  to  deliver  up  any  parsonage  or  vicarage  house  and  ap- 
purtenances ;  and,  in  case  of  refusal,  he  shall  forfeit  to  the 'lector 
or  vicar  40f .  for  every  day.    f  66. 

*  And  ^ery  curate  who  shall  reside  in  the  houte  or  residence  of 
any  benefiee  which  shall  become  vacant,  shall  quit  such  house 
within  three  months  after  the  institution  of  any  spiritual  person 
thersto,  upon  being  required  so  to  do  by  the  person  instituted,  and 
having  one  month's  previous  notice.    §  67. 

No  curate  shall  quit  any  benefice  to  which  he  shall  be  licensed 
until  after  three  months  notice,  unless  with  the  consent  of  the 
Inshop,  upon  pain  of  forfeiting  to  the  person  holding  the  benefice 
not  exceeding  the  amount  of  his  stipend  for  six  months.     §  68. 

The  bishop  may  license  any  curate  actually  employed  by  the 
incumbent,  although  no  express  nomination  shall  have  been  made 
to  him ;  ^nd  he  shall  have  power  to  revoke  summarily  and  without 
process  any  licence  gpranted  to  any  curate,  and  to  remove  such 
curate,  for  any  cause  which  shall  appear  to  be  good  and  reason- 
able.^ §  69. 


CHAPTER  V. 


0/ Public  Officers. 

SHERIFFS. 

The  sheriff  is  an  officer  of  great  antiquity,  and  was  formerly 
ehosen  by  the  several  counties.  But  the  custom  now  i»,  that  all 
the  judges,  together  with  the  great  officers  of  state,  meet  in  the 
exchequer  on  the  morrow  of  St.  Martin,  in  Michaelmas  term,  and 
there  the  judges  propose  three  persons  to  be  reported  (if  approved 
of)  to  the  king,  who  afterwards  appoints  one  to  be  sheriff. 

Sheriffs  are  to  continue  b  their  office  no  longer  than  one  year. 
But  till  a  new  sheriff  be  named,  his  office  cannot  be  determined, 
unless  bv  hb  own  death,,  or  the  demise  of  the  king. 

The  sheriff,  in  his  j^udicial  capacity,  is  to  hear  and  determine  all 
causes  of  forty  shillmgs  value  and  under,  in  his  county-courts 
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He  is  likewise  to  decide  the  elections  of  knights  of  the  shire,  of 
coroners,  and  of  verderors;  to  judge  of  the  qualification  of  voters; 
and  to  return  such  as  shall  be  duly  elected. 

As  the  keeper  of  the  king*s  peace,  he  is  the  first  man  in  his 
county.  He  may  apprehend  and  commit  to  prison  all  persons  who 
break  the  peace,  or  attempt  to  break  it ;  and  may  bind  any  one 
in  a  recognixance  to  k^p  tne  king's  peace.  He  may,  and  is  bound 
ex  officio  to  pursue  and  take  all  traitors,  murderers,  felons,  and 
other  mis-doers.  He  is  also  to  defend  his  county  against  any  of 
the  king's  enemies ;  and  for  this  purpose,  as  well  as  for  keeping  the 
peace  and  j)ursuing  felons,  he  may  command  all  the  people  of  his 
county  to  attend  him ;  which  is  called  the potn  comitates,  of  power 
of  the  county. 

In  his  ministerial  capacity  he  is,  bound  to  execute  all  f^roc^ss 
issuing  from  the  courts  of  justice.  In  the  commencement  of  civil 
causes,  he  is  to  serve  the  writ,  to  arrest,  and  to  take  bail ;  when  the 
cause  comes  to  trial,  he  must  summon  and  return  the  jury  ;  when 
it  is  determined,  he  must  see  the  judgment  carried  into  execution. 
In  criminal  matters,  he  also  arrests  and  imprisons,  he  returns  the 
jury,  and  executes  the  sentence  of  the  dourt. 

As  the  king*s  bailiff,  it  is  his  business  to  preserve  the  rights  of 
the  king  within  h'ls  bailiwick.  He  must  seize  to  the  king*s  us^  all 
lands  devolved  to  the  crown  by  attainder  or  escheat ;  must  levy  all 
fines  and  forfeitures ;  mqst  seize  and  keep  all  waifs,  wrecks,  estrays, 
and  the  like,  unless  they  be  granted  to  some  subject ;  and  must 
also  collect  the  king's  rents  within  his  bailiwick,  if  commanded  by 
process  from  the  Exchequer. 

The  under-sheriff  usually  performs  all  the  duties  of  the  office, 
a  very  few  only  excepted.  But  no  under-sheriff  can  bold  his  office 
above  one  year ;  if  he  do;  he  forfeits  200/.  And  no  under-sheriff, 
or  sheriff  *s  officer,  shall  practise  as  an  attorney  during  the  time 
he  continues  in  such  office. 

£vcry  sheriff  is  required  \}y  law,  upon  his  appointment,  to  sig- 
nify to  the  General-Post  Office  the  place  where  his  general  business 
is  to  be  transacted  during  his  shrievalty. 

BAILIFFS. 

Bailiffs,  or  sheriff  *s  officers,  are  either  bailiffs  of  hundreds,  or 
special  bailiffs.  Bailiffs  of  hundreds  are  officers  appointed  over 
those  respective  districts  by  the  sheriffs,  to  collect  fines  therein  r 
to  summon  juries ;  to  attend  judges  and  justices  at  the  assizes,  and 
quarter  sessions.  The  duty  of  special  bailiffs  is  to  execute  writs 
and  process  in  the  several  hundreds. 

GAOLERS. 

Gaolers  are  the  servants  of  the  sheriff,  and  he  must  be  respon- 
sible for  their  conduct.  Their  business  is  to  keep  safely  all  such 
persons  as  are  committed  to  them  by  lawful  warrant. 

CORONERS. 

The  coroner  is  a  very  ancient  officer.  He  is  chosen  for  life; 
but  may  be  removed,  either  by  being  made  sheriff,  or  chosen  ver- 


Digiti 


zed  by  Google 


BOOK  I II J    Coroners — Justices  of  the  Peace.        311 

deror ;  or  by  the  king^*8  writ  de  canmatcre  exonerando,  for  causes 
thereio  assigned,  as,  that  he  is  engaged  in  other  business,  is  incapa- 
citated by  years  or  sickness,  hath  not  a  sufficient  estate  in  the  county, 
or  lives  in  an  inconvenient  part  of  it.  And  by  the  25  Geo.  II.  c.  20. 
extortion,  neglect,  or  misbehaviour,  are  also  made  causes  of  removal. 

The  office  and  power  of  a  coroner  consist,  first,  in  inquiring, 
when  any  person  is  slain,  or  dies  suddenly,  or  in  prison,  concern- 
ing the  manner  of  his  death.  And  this  must  be  *'  super  visum 
cerporls :"  for  if  the  body  be  not  found,  he  cannot  sit.  He  must 
also  sit  at  the  very  place  where  the  death  happened.  If  any  be 
found  guilty  of  murder  or  other  homicide,  he  is  to  commit  them  to 
prison  for  trial,  and  is  also  to  inquire  concerning  their  lands,  goods, 
and  chattels,  which  are  forfeited  thereby  ;  but,  whether  it  be  nomi- 
cide  or  not,  he  must  inquir^e  whether  any  deodand  has  accrued  to 
the  king,  or  the  lord  of  the  franchise ;  atid  must  certify  the  whole, 
with  the  evidence  thereon,  to  the  court  of  King*s  Bench,  or  the  next 
assizes.  Another  branch  of  his  office  is  to  inquire  concerning 
shipwrecks ;  and  whether  wreck  or  not,  and  who  is  in  possession 
of  the  goods.  Concerning  treasure-trove,  he  is  also  to  inquire  who 
were  the  finders,  and  where  it  is,  and  whether  any  be  suspected  of 
having  found  and  concealed  a  treasure. 

The  ministerial  office  of  the  coroner  is  onlv  as  the  sheriiTs  sub- 
stitute.    For  when  just  exception  can  be  taketi  to  the  sheriff,  for  * 
suspicion  of  partiality  (as,  that  he  is  interested  in  the  suit,  or  of 
kindred  to  either  plaintiff  or  defendant),  the  process  must  then  be 
awarded  to  the  coroner,  instead  of  the  sherift. 

JUSTICES   OF  THB  PEACE. 

Justices  of  the  peace  are  appointed  by  the  king's  special  com- 
mission und^r  the  great  seal :  and  when  any  justice  intends  to  act 
under  this  commission,  he  sues  out  a  writ  of  dedimus  potestatem 
from  the  clerk  of  the  crown  in  chancery,  empowering  certain  per- 
sons therein  named  to  administer  the  usual  oaths  to  him. 

By  6  Geo,  II.  c.  18.  every  justice,  except  as  is  therein  excepted, 
shall  have  100/.  per  annum  clear  of  all  deductions;  and  if  he  act 
without  this  qualification,  he  shall  forfeit  100/.  By  6  Geo.  II.  no 
practising  attorney,  solicitor,  or  proctor,  shall  be  capable  of  acting 
as  a  justice  of  the  peace. 

As  the  office  of  justice  of  the  peace  is  conferred  by  the  king,  so  ' 
it  subsists  only  during  his  pleasure,  and  is  determmable  by  the 
demise  of  the  crown,  or  in  six  months  after.  But  if  the  same  jus- 
tice be  put  in  commission  by  the  successor,  he  shall  not  be  obliged 
to  sue  out  a  new  dedimus,  or  to  swear  to  his  qualification  afresh, 
nor,  by  reason  of  any  new  commission,  to  take  the  oaths  more 
than  once  in  the  same  reign.  Or  it  b  determinable  by  express 
writ  under  the  great  seal,  discharging  any  particular  person  from 
being  any  longer  justice.  Or  by  superseding  the  commission  by 
writ  of  supersedeas,  which  suspends  the  power  of  all  the  justices, 
bqt  does  not  totally  destroy  it ;  seeing  it  may  be  revived  again  by 
another  writ  called  a  procedendo.  Or  by  a  new  commission, 
which  virtually,  though  silently,  discharges  all  the  former  justices 
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that  are  not  induded  therein.    Or  by  accession  of  the  office  of 
sheriff  or  coroner. 

The  power,  office,  and  duty  o(  a  justice  of  the  peace,  depend  on 
his  commission,  and  on  the  several  statutes. which  have  created 
objects  of  his  jurisdiction.  His  commission,  first,  empowers  him 
sinffiy  to  conserve  the  peace,  and  to  take  securities  for  the  peace, 
and  to  apprehend  and  commit  felons  and  other  inferior  criminals. 
It  also  empowers  any  two  or  more  to- hear  and  determine  ^  felo- 
nies and  other  offences,  which  is  the  ground  of  their  jurisdietioi 
at  sessions.  There  are  many  statutes  made  to  prote<^  justices  of 
the  peace  in  the  upright  discharge  of  their  office,  which^  among 
others,  prohibit  such  justices .  from  being  sued  for  any  oversight 
without  notice  beforehand,  and  to  stop  ail  suits  begun,  on  tender 
made  of  sufficient  amends.  But,  on  the  other  hand,  any  malicious 
or  tyrannical  abuse. of  their  office  is  severely  punished;  and  aU 
persons  who  recover  a  verdict  against  a  justice,  for  any  wilful  or 
malicious  injury,  are  entitled  to  double  costs. 

By  the  1  &  2  Geo.  IV.  c.  63.  any  justice  of  the  peace  acting  for 
any  county  at  large,  or  for  any  riding  or  division  of  a  connty  ii 
which  there  are  several  and  distinct  commissions  of  the  peace,  is 
authorized  to  act  as  a  justice  for  such  <^unty,  riding,  or  division, 
in  sessions  or  othemvise,  at  any  place  within  any  city,  town,  or 
other  precinct  having  exclusive  jurisdiction,  but  not  being  % 
county  of  itself,  situate  within,  surrounded  by,  or  adjoining  to 
such  county  at  large,  riding,  or  division :  but  not  to  act  or  inter- 
meddle in  any  matters  or  things  arising  within  such  city,  tow^,  or 
precinct. 

By  the  4  Gep.  IV.  c.  ^1.  in  all  cases  where  the  number  of  justices 
of  the  peace  is  limited,  and  any  one,  two,  or  more  only  are  of  the 
quorum,  all, acts,  orders,  adjudications,  warrants,  indentures  of 
apprenticeships,  or  other  instruments,  which  shall  be  made,  either 
in  or  out  of  the  general  quarter  sessions  or  petty  sessions,  or  ai^ 
adjournment  thereof,  though  neither  of  the  said  justices  be  of  tbe 
quorum,  shall  be  valid  in  law. 

By  the  57  Geo.  III.  c.  45.  all  offices,  civil  ormilitary,  held  daring 
pleasure,  by  any  person,  at  the  time  of  the  demise  of  his  majesty,  aie 
continued  without  any  new  patent,  commission,  warrant,  or  ai^ho- 
rity,  until  the  pleasure  of  his  majesty's  successor  is  known. 


CHAPTER  VI. 
Of  Parish  Officers,  and  Pmochial  4ffairs. 

CHURCHWARDENS. 

Churchwardens  are  persons  annually  chosen  by  the  consent 
of  the  ministers  and  parishioners,  to  look  after  the  church,  church- 
yard,  and  such  things  as  belong  to  both ;  and  to  observe  the  beha- 
viour of  the  parishioners,  for  such  faults  as  appertain  to  the  juris- 
diction or  censure  of  the  ecclesiastical  court. 
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All  peers  of  the  realm  are  exempted  from  the  office  of  cburoh* 
warden,  aa  are  abo  members  of  parliament, 

A  counsellor  or  attorney  ought  not  to  be  chosen  churchwarden  i 
a^d  if  he  be>  he  may  have  a  prohibition,  by  reason  of  his  attend-, 
ance  at  the  courts  at  Westminster. 

Clerks  in  court  are  exempted  for  a  similar  reason. 

Physicians,  surgeons,  and  apothecaries,  are  exempted  by  ex- 
press act  of  parli^ent. 

And  every  dissenting  teacher  or  preacher  in  holy  orders,  or  pre- 
tended holy  orders. 

Other  dissenters,  if  they  should  be  chosen  or  otherwise  ap* 
pointed  to  bear  the  office  of  churchwarden  or  any  other  parochial 
office,  who  shall  scruple  to  take  upon  them  such  office  in  regard 
of  the  oaths,  or  any  other  matter  wnich  might  be  required  of  them^ 
may  execute  the  same  by  a  sufficient  deputy,  to  be  approved  of  ii|  * 
like  manner,  as  other  churchwardens. 

By  the  2  Geo.  III.  c.  20.  no  serjeont,  corporal,  dnunmei,  of 
private  man,  personally  serving  in  the  militia,  during  the  time  of 
such  service,  shall  be  liable  to  serve  as  a  churchwarden. 

By  the  10  &  II  W,  III.  c.23.  §  2.  persons  who  have  prose-r 
cuted  a  felon  to  conviction,  and  the  first  assignee  of  the  certificate 
thereof,  were  formerlv  exempted ;  but,  now,  by  the  68  Gep.  III« 
the  certificate  cannot  be  assigned  over  to  any  other  person. 

No  person  living  out  of  the  parish,  though  he  should  occupy 
lands  wiUiin  the  parish,  can  be  chonen  ehurdiwarden. 

Chnrdiwardens  are  to  be  chosen  annually  in  Easter  week,  by 
the  joint  consent  of  the  miniater  and  parishioners ;  but  if  they 
cannot  agree,  the  minister  shall  choose  one,  and  the  parishioners 
another.  But  these  canons,  not  having  been  confirmed  by  the 
legislature,  are  observed  in  such  cases  only  where  they  do  not 
militate  against  the  known  laws  of  the. realm,  or  the  established 
usages  and  customs  of  particular  parishes. 

In  the  city  of  London  the  custom  is,  for  the  parishioners  of 
each  parish  to  choose  both  the  churchwardens,  without  the  asr 
•istaaoe  or  interference  of  the  minister.  But  custom,  i^  oixier  to 
be  valid,  must  have  been  established  and  continued  at  leas^  ^ 
early  as  the  first  'year  of  Richard  I.  Therefore  the  parislMBs  ii| 
Loodon*  which  were  erected  by  9  Ann.  c.  22.  must,  in  respect  of 
election,  be  regulated  by  the  canons. 

The  first  thing  required  of  the  churchwardens  is  to  take  an  oatb 
of  office  before  the  ardideacon,  or  other  ecclesiastical  judge  of  the 
diocese,  previous  to  their  entering  on  their  official  duties,  which  is 
usually  in  the  first  week  after  Easter. 

Churdiwardens,  being  the  guardians  or  keepers  of  the  church, 
are  entrusted  with  the  care  apd  management  or  the  goods  and  per- 
sonal property  belonging  to  the  church,  which  they  are  to  order 
for  the  bead;  aavai^tage  of  the  parishioners;  but  Uiey  have  no  in- 
terest in,  or  power  over  the  freehold  of  the  church  itself,  or  of  any 
land  or  other  real  property  belonging  to  it :  these  are  the  property 
of  the  parson  or  vicar,  who  alone  is  legally  interested  in  its  lo9s 
or  piesenration.    The  churchwardens,  therefore,  may  purcha^ 
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goods  and  such  articles  for  the  use  of  the  parish.  They  may  like- 
wise^ with  the  assent  of  the  parishioners,  seU>  or  otherwise  dispose 
of  the  goods  of  the  church.  But  without  such  consent  they  are  not 
authorized  to  alienate  any  of  the  property  under  their  care. 

But  they  cannot  exercise  any  power  over  the  church^yavd^  or 
any  thing  annexed  to  the  freehold  of  the  church :  if,  therefore, 
the  trees  in  the  church -yard  be  cut  down,  or  the  gra3s  destroyed, 
or  if  the  walls,  windows,  or  doors  of  the  church  be  broken,  the 
incumbeot  (or  bis  lessee),  arxd  not  the  churchwardens,  are  to 
require  a  recompence  for  the  injury.  Nor  can  they  take  lands 
devised  to  the  parish  for  the  repairs  or  other  use  of  the  church, 
not  even  though  it  be  but  a  term  for  years.  If  lands  are  intended  to 
be  given  to  the  parish  for  the  use  of  the  church,  they  should  there- 
fore be  devised  to  the  trustees  for  the  use  intended,  and  not  to  the 
churchwardens  and  their  successors,  which  would  be  a  void  demise. 

In  the  city  of  London,  however,  the  parson  and  churchwardens, 
by  special  custom,  form  together  one  individual  corporation  for 
the  benefit  of  the  church,  and  may  purchase  or  hold  lands,  as 
well  as  goods,  for  ti^  use  ef  the  church.  It  is  on  this  account, 
that  in  London  the  parishioners  choose  both  the  churchwardens, 
independent  of  the  minister ;  for  »f  the  minister,  being  himself 
one,  were  allowed  ia  nominate  another  of  the  three  persons  who 
constitute  the  corporation,  he  would  possess  too  much  power  over 
the  paHsh  interests. 

By  the  58  Geo.  f  IL  c.61>.  for  the  regulation  of  parish  vestries, 
it  is  enacted,  that,  from  and  after  the  Istof  July,  1818,  no  vestry 
or  meeting  of  the  inhabitants  in  vestry  in  or  for  any  parish  shall 
be  holden,  until  public  notice  shall  have  been  given  of  such  vestry, 
and  of  the  place  and  hour  of  holding  the  same,  and  the  special 
purpose  thereof,  three  days  before  the  day  to  be  appointed  for 
liolding  such  vestry,  by  the  publication  of  such  notice  in  the  parish 
church  or  chapei  on  some  Sunday,  during  or  immediately  afiet 
divine  service,  and  by  affixing  the  same,  fairly  written  or  printed, 
on  the  prracipal  door  of  such  church  or  chapel.     §  1. 

And  for  the  more  orderly  conduct  of  vestries,  in  case  Ihe  rector 
or  vicar,  or  perpetual  curate,  shall  not  be  present,  th«  persons  so 
assembled  shall  forthwith  appoint,  bv  plurality  of  votes,  to  be  ascer- 
tained as  hereinafter  directed,  one  of  the  inhabitants  to  be  the  chahfw 
man  of  and  preside  in  every  such  vestry ;  and  in  all  cases  of  equttUty 
of  votes  the  chairman  shall  (in  addition  to  such  vote  or  votes  as  he 
may,'  by  virtue  of  this  act,  be  entitled  to  give,  in  right  of  his  assess- 
ment) have  the  -easting  vote ;  and  minutes  of  the  proceedings  and 
resolutions  of  every  vestry  shall  be  fairly  entered  in  a  book  (to  be 
provided  for  that  purpose  by  the  churohwar<fens  and  ovm^eers), 
and  shall  be  signed  by  the  chairman,  and  by  such  other  of  the  ii»- 
liabitants  present  as  shall  think  proper  to  sign  the  same.    §  2. 

Ih  all  such  vestries,  every  inhabitant  present,  who  shall,  by  the 
last  rate  made  for  the  relief  of  the  poor,  have  been  assessed  ia 
respect  of  any  annual  rent,  profit,  or  value,  not  amounting  to  fifty 
'  pounds,  shall  be  entitled  to  give  one  vote,  and  no  more ;  amounting 
to  fiAy  pounds  or  upwarcis  (whether  in  one  or  in  more  than  one 
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chftrge),  shall  be  entitled  to  give  one  vote  for  etery  twenty-five 
pounds  m  respect  of  which  he  sliall  have  been  assessed,  so  never- 
theless that  no  inhabitant  shall  be  entitled  to  give  more  than  six 
votes;  and  where  two  or  more  of  the  inhabitants  present  shall  be 
jointly  rated,  each  shall  be  entitled  to  vote  according  to  the  pro- 
portion which  shall  be  borne  by  bim  of  the  joint  charge ;  and  where 
only  one  of  the  persons  jointly  rated  shall  attend*  he  shall  be  en- 
titled to  vote  according  to  the  whole  of  the  joint  charge.     §  ^. 

And  whetf  any  person  shall  have  become  an  inhabitant  of  any 
parish,  or  become  liable  to  be  rated  therein,  since  the  making  of 
theiast  rate,  he  shall  be  entitled  to  vote  in  respect  of  the  property 
for  which  he  shall  have  become  liable  to  be  rated,  and  shall  con- 
sent to  be  rated,  in  like  manner  as  if  he  should  have  been  actually 
rated  for  the  same.    §  4. 

By  the  69  Geo.  HI.  c.  75.  persons  rated  to  the  poor,  though 
not  parishioners,  are  entitled  to  vote  according  to  the  value  of 
their  premises;  and  also  any  clerk  or  agent  ot  any  corporation, 
rated  for  the  relief  of  the  poor,  may  vote  in  vestry. 

By  58  Geo.  III.  c.  60.  §  6.  no  person  who  shall  have  refused  or 
neglected  to  pay  any  rate  for  the  relief  of  the  poor,  which  shall  be 
due  from,  and  shall  have  been  demanded  of  him,  shall  be  entitled 
to  vole  or  to  be  present  in  any  vestry. 

As  well  the  books  hereby  directed  to  be  provided  and  kept  for 
the  entry  of  the  proceedings  of  vestries,  as  all  former  vestry  books, 
and  aH  rates  and  assessments,  accounts  and  vouchers  of  the  church- 
wardens, overseers  of  the  poor,  and  surveyors  of  the  highways,  and 
other  parish  officers,  and  all  oertificates,  orders  of  courts  and  of 
justices,  and  other  parish  books,  documents,  writings,  and  public 
papers  of  every  parish,  except  registry  of  marriages,  baptisms,  and 
burials,  shall  be  kept  by  such  person,  and  deposited  in  such  place 
and  manner  as  the  inhabitants  in  vestry  shall  direct :  and  if  any 
person  in  whose  hands  or  custody  the  same  shall  be,  shall  wilfully 
or  negligently  destroy,  obliterate,  or  injure  the  same,  or  suffer  the 
same  to  bedestn^ed,  obliterated,  or  injured,  or  shall,  after  reason- 
able notice  and  demand,  refuse  or  neglect  to  deliver  the  same  to 
such  person,  or  to  deposit  the  same  in  such  place  as  shall  by  the 
order  of  any  such  vestry  be  directed,  every  person  so  offending, 
and  being  lawfully  convicted  thereof,  on  his  own  confession  or  on 
the  oath  of  one  witness,  before  two  iustices,  upon  complaint  thereof 
to  them  made,  shall,  for  every  such  off'ence,  forfeit  not  exceeding 
50/.  nor  less  than  40«.  as  shall  by  such  justices  be  adjudged ;  and 
the  same  shall  be  levied  by  warrant  in  such  manner  as  poor's  rates 
are  by  law  to  be  levied,  and  shall  be  paid  to  the  overseers,  and  be 
applied  for  the  relief  of  the  poor ;  but,  nevertheless,  every  jaerson 
who  shall  unlawfully  retain  in  his  custody,  or  shall  refuse  to  deliver 
to  any  person  authoriied  to  receive  the  same,  or  who  shall  obli- 
terate, destroy,  or  injure,  or  suffer  to  foe  obliterated,  destroyed^ 
orinjured,  any  book,  rate,  assessment,  account,  voucher,  ccrtilicate, 
order,  document,  writing,  or  paper  belonging  to  any  parish),  or  to 
the  iolrarcbw8nteBs,ov«Nr6eersof  the  poor,  or  surveyors  of  the  high-- 
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ways  thereof^  may  in  every  such  case  be  proceeded  against  iii  any 
of  his  majesty^s  courts,  civilly  or  criminally,  in  like  manner  as  if 
Ihis  act  had  not  been  made.    §  6. 

All  provisions  in  this  apt  contained  in  relation  to  parishes  shall 
extend  to  all  townships,  vills,  and  places  having  separate  overseers, 
and  maintaining  their  poor  separately ;  and  all  the  directions  herein 
contained  in  regard  to  vestnes  shall  be  applied  to  all  meetings 
M^hich  may  by  law  be  holden  of  the  inhabitants  of  any  parish,  town- 
ship, vil),  or  place,  for  any  of  the  purposes  in  this  act  expiesscd ; 
and  the  notices  required  to  be  given  of  every  vestry  may,  in  places 
in  which  there  shall  be  no  parish  church  or  chapel,  or  where  there 
^hall  not  be  divine  service,  be  given  in  such  manner  as  notices  of 
the  like  nature  shall  have  been  there  usually  given,  or  as  shall  be 
most  effectual  for  communicating  the  same  to  the  inhabitants.  §  7-^ 

Nothing  in  this  act  shall  extend  to  alter  the  time  of  holding  any. 
.vestry,  parish,  or  town  meeting,  which  is  by  the  authority  of  any 
act  required  to  be  holden  on  any  certain  day,  or  within  any  certain 
time ;  nor  shall  any  thing  iii  this  act  extend  to  affect  the  powers  of 
•any  vestry  or  meeting  holden  by  virtue  of  any  special  act,  of  aay 
ancient  or  special  usage  or  custom,  or  to  change  the  manner  of 
voting  in  any  vestry  or  meeting  so  holden.     §  B. 

Nothing  in  this  act  shall  extend  to  any  parbh  within  London, 
§  9 ;  or  the  borough  of  Southwark,  §  10 ;  and  only  to  that  part  of 
,the  United  Kingdom  called  England  and  Wales.    §  11. 

By  59  Geo.  III.  c.  12.  for  the  better  and  more  effectual  execu- 
tion of  the  laws  for  the  relief  of  the  poor,  and  for  the  amendment 
thereof,  parishes  are  empowered  to  establish  select  vestries  for  the 
concerns  of  the  poor,  which  vestries  are  not  to  cxcecfd  the  number 
pf  twenty,  nor  |ess  than  five;  and  the  rector,  vicar,  or  other 
minister  of  the  parish,  and  the  churchvrardens  and  overseers  of  the 
poor  for  the  time  being,  together  with  the  inhabitants  who  shall 
be  nominated  ^nd  elected  as  aforesaid  (such  inhabitants  being  first 
thereto  appointed  by  writing  under  the  hand  and  seal  of  one  of 
his  miyesty*s  justices  of  the  peace),  shall  be  and  constitute  a  select 
.vestry  for  the  care  and  management  of  the  concerns  of  the  poor  of 
such  parish :  and  any  three  of  them  (two  of  whom  shall  neither  be 
.  churchwardens  nor  overseers  of  the  poor)  shall  be  a  quorum ;  and 
when  any  inhabitant  elected  and  appointed  to  serve  in  any  such 
select  vestry  shall  before  the  expiration  of  his  office  die  or  re- 
move from  the  parish,  or  shall  becpme  incapable  of  serving,  or 
shall  refuse  or  neglect  to  serve  therein^  the  vacancy  which  shall 
be  thereby  occasioned,  shall,  as  soon  as  conveniently  may  be,  be 
filled  up  by  the  election  and  appointAient  of  some  other  substantial 
householder  or  occupier  of  such  parish ;  and  every  such  select 
vestry  shall  continue  an4  be  empowered  to  act  from  the  time  of 
■the  appointment  thereof  uptil  fourteen  days  after  tlie  next  annual 
.appointment  of  overseers  of  the  poor  of  the  parish  shall  take 
place,  and  may  be  from  year  to  year,  and  in  any  future  year»  re- 
newed in  the  manner  he/einbefore  directed:  ,and  .every,  s^h 
select  vestry  shall  meet  once  in  every  fourteen  days,,  and  oftener 
if  it  shall  be  found  necessary,  in  the  parish  church,  or  in  some 
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other  convenient  place  within  the  parish:  and  at  every  such 
tneettng  a  chairman  shall  be  appointed  by  the  majority  of  the  mem-, 
bers  present,  Vho  shall  preside  therein ;  and  in  aU  cases  of  equality 
of  votes  upon  any  question  there  arising,  the  chairman  shall  have 
the  casting  vote ;  and  every  such  select  vestry  is  empowered  and 
required  to  examine  into  the  state  and  condition  of  the  poor  of 
the  parish,  and  to  inquire  into  and  determine  upon  the  proper 
objects  of  relief,  and  the  nature  and  amount  of  the  relief  to  be 
•given,  and  in  each  case  shall  take  into  consideration  the  charao* 
ter  and  conduct  of  the  poor  person  to  be  relieved,  and  shall  be 
at  liberty  to  distinguish,  in  the  relief  to  be  granted,  between  the 
deserving,  and  the  idle,  extravagant,  or  profligate  poor ;  and  such 
select  vestry  shall  make  orders  in  writing  for  such  relief  as  they 
shall  think  requisite,  and  shall  inquire  into  and  superintend 
the  collection  and  administration  of  all  money  to  be  raised  by 
the  poor's  rates,  and  of  all  other  funds  and  money  raised  or 
applied  by  the  parish  to  the  relief  of  the  poor ;  and  where  any 
such  select  vestry  shall  be  established,  the  overseers  of  the  poor 
are  required,  in  the  execution  of  their  office,  to  conform  to  the 
direction  of  the  select  vestry,  and  shall  not  (except  in  cases  of 
sudden  emergency  or  urgent  necessity,  and  to  the  extent  only  of 
such  temporary  relief  as  each  case  shall  require,  and  except  by  or- 
der of  justices  in  the  cases  hereinafter  provided  for)  give  any  fur- 
ther or  other  relief  or  allowance  to  the  poor,  than  such  as  shall  be 
ordered  by  the  select  vestry.     §  1 . 

When  any  complaint  shall  be  made  to  any  justice  of  the  peace, 
of  the  want  of  adequate  relief,  by  any  poor  inhabitant  of  any 
parish  for  which  a  select  vestry  shall  be  established,  or  in  which 
the  relief  of  the  poor  is  or  shall  be  under  the  management  of 
ipiardians,  governors,  or  directors  appointed  by  virtue  of  special 
or  local  acts,  such  justice  shall  not  proceed  therein,  or  take  cx>g- 
nizance  theneof,  unless  it'shali  be  proved  on  oath  before  him,  that 
application  for  such  relief  hath  first  been  made  to  and  refused  by 
the  select  vestry,  or  by  such  guardians,  governors,  or  directors; 
and  in  such  case  the  justice  to  whom  such  complaint  shall  be  made 
may  summon  the  overseers  of  the  poor,  to  appear  before  any  two 
of  his  majesty's  justices  of  the  peace,  to  answer  the  complaint ; 
and  if  upon  the  hearing  thereof  it  shall  be  proved  on  oath,  to  the 
satisfaction  of  the  justices,  that  the  party  complainipg  is  in  need 
of  relief,  and  that  adequate  relief  hath  been  refused,  it  shall  be 
lawful  for  such  justices  to  make  an  order  for  such  relief  as  Ihey 
shall  think  necessary,  provided  that  in  every  such  order  the  special 
cause  for  granting  the  relief  thereby  directed  shall  be  expressly 
stated, -and  that  no  such  order  shall  be  given  for  or  extended  to  any 
longer  time  than  one  month :  provided  that  it  shall  be  lawful  for 
any  justice  to  make  an  order  for  relief  in  any  case  of  urgent  neces- 
sity, to  be  specified  in  such  order,  so  as  such  order  shall  remain  in 
force  only  until  the  assembling  of  the  select  vestry  of  the  parish, 
or  of  such  guardians,  governors,  or  directors,  as  aforesaid,  to 
«?hich  such  case  shall  relate.    §f  2. 

Mhiutes  arc  to  be  kept  of  the  proce^edings  of  select  vestries; 
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which  minuiesy  as  well  as  reports  of  their  proceedings,  are  to  be 
laid  before  the  inhabiti^its  in  general  vestry,  in  the  months  of 
March  and  October  in  every  year.    §  3. 

Ten  days  notice,  at  the  least,  is  to  be  publicly  given,  by  the 
churchwardens  and  overseers,  in  the  usual  manner,  of  every  ve^ry 
to  be  holden  for  the  purposes  of  this  act.     §  4. 

Every  order  for  rdief,  in  parishes  not  having  a  select  vestry,  is 
to  be  made  by  two  or  more  justices,  except  in  cases  of  emergency 
and  urgent  distress,  when  it  shall  be  lawful  for  one  justice  to  order 
such  relief  as  the  case  shall  require ;  but  no  such  last-mentioned 
order  shall  entitle  any  person  to  claim  relief  more  than  fourteen 
days  from  the  date  of  the  order,  nor  shall  the  same  have  any  force 
or  effect  after  the  next  petty  sessions  to  be  holden  within  the  hun- 
dred or  other  division  or  district  in  which  the  parish  to  which  the 
same  shall  apply  shaU  be  situated.     §  5. 

The  churchwardens  have  such  special  property  in  the  organ, 
bells,  parish  books,  bible,  chalice,  surplice,  &c.  belonging  to  the 
church,  that,  for  taking  them  away,  or  for  any  damage  done  to 
any  of  them,  they  may  bring  an  action  at  law ;  and  therefore  the 
parson  cannot  sue  for  them  in  the  spiritual  court.  But  the  church- 
wardens have  no  right  to,  or  interest  in  the  freehold  and  in- 
heritance of  the  church,  which  alone  belongs  to  the  parson  or 
incumbent. 

The  seats  of  the  church  being  fixed  to  the  freehold,  the  church- 
wardens alone  cannot  dispose  of  them,  nor  the  churchwardens  and 
rector  jointly,  without  the  consent  of  the  ordinary.  Except  by 
special  custom,  as  in  the  city  of  London,  where  they  are  at  the 
disposal  of  the  churchwardens,  under  the  controul  of  the  parish ; 
the  parish  bein?  there  obliged  by  the  custom  to  repair  the  chancel 
as  well  as  the  body  of  the  church.  But  as  seats  are  erected  for 
the  more  convenient  attendance  of  divine  service,  and  as  the  parish- 
ioneirs  arc  &t  the  expence  of  erecting  them  and  keeping  them  in 
repair,  if  any  of  them  be  taken  away,  though  they  are  fixed  to  the 
freehold,  the  churchwardens,  and  not  the  parson,  shall  bring  the 
action  against  the  wrong- doer. 

Churchwardens  cannot  add  any  thing  new  to  the  fabric  of  the 
church,  utensils,  or  church-yard,  without  the  consent  of  the  pa- 
rishioners ;  and  if  such  additions  be  required  to  be  in  the  church, 
the  bishop^s  licence  is  also  necessary.  But  if  repairs  be  necessary, 
the  greater  part  of  the  parish  will  not  bind  the  less ;  and  if  the 
major  part  will  not  consent  that  they  should  be  undertaken,  the 
churchwardens  may  repair  without  tbeir  consent,  if,  upon  notice 

g'ven,  thev  refuse  to  meet,  or,  being  met,  reiitse  to  make  a  rate, 
ut  if  a  church  should  fall  down,  the  parishioners  are  not  bound 
to  rebuild  it.  But  if  a  church  be  so  out  of  repair,  that  it  is  neces- 
sary to  pull  it  down,  or  too  small  to  accommodate  the  inhabitants, 
the  major  part  of  the  parishioners  may  make  a  rate  either  for  new- 
building  or  enlarging,  as  there  shall  be  occasion. 

The  parson,  as  the  spiritual  rector  and  lay  hnpropriator,  is 
bound  by  common  right  to  repair  the  chancel,  and  b  therenpoB 
entitled  to  the  chief  seat  therein,  unless  another  has  it  by  prescrip- 
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lion ;  yet  he  has  not  the  disposal  of  the  seats  therein,  but  the 
bishpp. 

A  seat,  or  priority  in  a  seat,  in  the  body  of  the  chu];ch,  may  be 
prescribed  for  as  belonging  to' a  house,  if  it  has  been  used  and 
repaired,  time  out  of  mind,  bv  the  inhabitants  of  such  house. 
But  no  person  can  claim  a  !<eat  m  the  church  by  prescription,  as 
appendant  in  or^belooging  to  land ;  it  must  be  laid  as  belonging 
to  the  house,  in  respect  of  the  inhabitancy  thereof.  A  seat  can- 
not therefore  be  granted  to  a  person  and  his  heirs  absolutely ;  for 
it  does  not  belong  to  the  person,  but  to  the  inhabitant. 

By  the  43  Eliz.  c.  2.  §  1 .  every  churchwarden  is  an  over- 
seer of  the  poor,  though  every  overseer  of  the  poor  is  not  a 
churchwarden. 

Churchwardens  have  the  care  of  the  benefice  during  its  vacancy. 
Having  first  taken  out  a  sequestration  from  the  spiritual  court, 
they  are  to  manage  all  the  profits  and  expences  of  the  benefice  for 
him  who  shall  next  succeed.  And,  during  the  vacancy,  they  shall 
take  care  that  the  church  be  duly  served  by  a  curate  approved 
by  the  bishop,  whom  they  are  to  pay  out  of  the  profits  of  the 
benefice. 

Churchwardens  shall  not  suffer  idle  persons  to  remain  either  in  the 
church-yard  or  church-porch  during  the  time  of  divine  service  or 
preaching ;  but  shall  cause  them  either  to  come  in  or  to  depart. 

They  shall  procure,  or  take  care  to  have  in  the  church,  a  large 
bible,  a  book  of  common  prayer,  a  book  of  homilies,  a  decent 
communion  table  with  proper  coverings,  the  ten  commandments 
set  up  at  the  east  end,  with  other  chosen  sentences  upon  the  walls, 
a  reading  desk,  a  pulpit,  and  a  chest  for  alms,  and  all  requisites 
for  the  communion  service,  and  other  ceremonies  r  all  at  the  ex- 
pence  of  the  parish.  And,  at  the  charge  of  the  parish,  with  the 
advice  and  direction  of  the  minister,  provide  bread  and  wine  for 
the  communion. 

They  shall  have  a  box,  in  which  the  register  is  to  be  kept,  with 
three  locks  and  three  keys,  two  of  such  keys  to  be  kept  by  tltem, 
and  the  other  by  the  minister ;  and  every  Sunday  they  shall  see 
that  the  minister  shall  enter  therein  all  christenings,  weddings,  and 
burials,  that  have  been  the  week  before;  and  they  (with  the 
minister)  shall  subscribe  their  names  at  the  bottom  of  every  page ; 
and  they  shall  yearly,  within  a  month  after  March  25th,  transmit 
to  the  bishop  a  copy  thereof  for  the  year  before,  subscribed  as 
before. 

And  such  register  being  carefully  preserved,  is  good  evidence; 
and  the  falsifying  of  it  is  punishment  at  common  law. 

The  pulpit  of  a  church  is  exclusively  the  property  of  the  parson 
of  the  parish  for  the  time  being ;  the  churchwardens  therefore 
cannot  let  any  other  minister  have  the  use  of  it  without  his  consent, 
not  even  though  such  other  minister  be  appointed  to  preach  by  the 
ordinary. 

The  churchwardens,  or  the  overseers,  shall  levy  the  penalty  of 
5/.  for  an  incumbent  not  reading  the  common  prayer  once  a  month. 
And  they  shall  collect  money  on  charity  briefs,  on  pam  of  20/. 
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By  80  G^.  11.  C.3,  on  certificate  from  the  minister^  they  9h«U 
apply  to  the  magistrates  for  conviction  of  offenders  in  not  buryiiig 
in  woollen. 

By  the  12  Geo.  II.  c.  29.'  they,  or  the  overseers,  shall  pay  tO' 
the  high  constables  the  general  county-rate  out  of  the  inooey 
colleeted  for  the  poor. 

They  may  present  as  often  as  they  please,  but  are  not  obliged  so: 
to  do  abov^  once  a  year,  where  it  has  so  been  used,  and  not  above 
twice  any  where,  except  at  the  bishop's  visitation. 

The  minister  may  present  where  the  churchwardens  neglect. 
Bnt  audi  presentment  ought  to  be  upon  oath. 

The  churchwardens  need  not  take  a  fresh  oath  upon  each  pre- 
sentment they  make ;  they  do  it  by  virtue  of  their  oath  of  church-; 
wardens.   ' 

If  §^>ods  belonging  to  the  church  be  taken  away,  and  the  church- 
wiardens  for  Uie  time  being  neglect  to  bring  an  action,  the  suc- 
ceeding churchwardens  may,  by  virtue  of  their  office.  Bring  an 
action  against  the  aggressor. 

^11  churchwardens  at  the  end  of  their  year,  or  within  a  month 
after  at  the  most,  ^hall,  before  the  ministers  and  parishioners 
at  a  vestry,  give  up  a  just  account  of  such  money  as  they  have 
received,  and  what  they  have  particularly  bestowed  on  repa-^ 
ration,  and  otherwise,  for  the  use  of  the  church.  .  And,  las^ 
of  all,  going  out  of  their  office,  they  shall  truly  deliver  up  to 
the  pkrishjoners  whatsoever  'nioney  or  other  things  of  right  be^ 
long  to  the  church  or  parish,  which  remain  in  their  hands,  that 
it  may  be  delivered  over  by  them  to  the  next  churchvirardens,  l^ 
bill  indented. 

If  the  churdiwardens  refuse  to  account,  they  may  be  prose- 
cuted at  the  next  visitation  by  the  new  churchwardens ;  or  any  of 
the  parish  who  are  interested  may,  by  process,  call  them  to  ac- 
count before  the  ordinary ;  or  the  succeeding  churchwardens  may 
have  a  writ  of  common  law.  And  if  they  have  disbursed  more 
than  they  received,  the  succeeding  churchwardens  shall  pay  what 
is  due  to  them,  and  charge  it  among  other  disbursements. 

If  the  churchwardens  have  laid  out  the  parish  money  impru- 
dently, yet,  if  it  be  honestly  laid  out,  they  must  be  reimbursed. 

If  it  is  customary  in  a  parish  for  a  certain  number  of  persons  to 
have  the  government  of  it,  and  the  account  is  given  up  to  them; 
such  custom  is  a  good  custom,  and  the  accoupt  given  to  them  a 
good  account. 

For  disbursement  of  all  small  sums,  not  exceeding  40«.  the  oath 
of  the  churchwardens  is  held  sufficient  proof,  but  receipts  must  bt 
produced  for  larger  sums. 

The  allowance  of  the  account  may  be  by  entering  it  lo  the 
church  book  of  accounts,  and  having  it  signed  by  those  of  the 
^  vestry  who  allow  the  accounts. 

Aner  having  faithfully  accounted,  and  their  account  been  al* 
lowed  by  the  minister  and  the  major  part  of  the  parishioners 
present,  they  shall  not  be  obliged  to  account  again,  unless  som^ 
fraud  in  their  accounts  be  afterwards  discovered. 
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If  luiy  action  be  brought  affainst  any  churchwardens^  or  persons 
called  sworn-men  executing  tne  office  of  churchwardens,  lor  any 
thing  done  by  virtue  of  their  office,  they  may  plead  the  genera! 
issne,  and  give  the  special  matter  in  evidence ;  and  if  a  vei^ict  be 
given  for  them,  or  the  plaintift'  shall  be  nonsuit,  or  discontinuie, 
thev  shall  have  double  costs. 

By  the  3  W.  III.  c.  1 1 .  §  12.  ih  all  actions  for  the  recovery  of  any 
sum  of  money  received  by  churchwardens,  &c.  the  evidence  of  the 
parishioners,  other  than  such  as  receive  alms,  shall  be  admitted. 

All  suits  instituted  by  the  churchwardens  for  the  use  of  the  parish 
must  be  in  their  joint  names,  as  the  corporation  consists  of  ooth. 

OVERSEBRS   OF  THE   POOR. 

Peers  of  the  realm,  members  of  [Murliament,  clergymen^  dissent- 
ing ministers,  popish  priests,  barristers  at  law,  physicians,  sur- 
geons and  apothecaries,  attorneys,  and  other  offic^tv  of  th^  Courts 
at  Westminster,  aldermen  of  London  and  other  places,  pr6secutors 
of  felons  to  conviction,  servants  of  members  of  p^liament,  SoMiers, 
militia-men,  Ac.  are  exempted  from  serving  the  officii  of  overseer 
of  the  poor. 

By  43  Eliz.  c.2.  and  ISA  14  Car. II.  c.  12.  the  churchwardens 
of  every  parish,  and  such  four,  three,  or  two  substantial  house- 
keepers as  shall  be  thought  meet  (having  respect  to  the  proportion 
and  greatness  of  the  parish),  to  be  nominated  yearly  in  Ea^tei' 
week,  or  within  one  month  after,  un<)er  the  hand  and  seal  of  twb 
or  more  justices  of  the  peace  of  the  same  county,  and  dwelling  ih 
or  near  the  said  pansh  or  division,  (one  of  whom  shall  be  of  the 
quorum),  shall  be  called  overseers  of  the  poor  of  the  same  parish. 

Mayors,  bailifi's,  or  other  head  officers  of  towns  corporate  and 
cities,  being  justices  of  the  peace,  shall  have  the  same  authority 
within  their  jurisdiction  as  justices  of  the  county  within  their's.  And 
aldermen  of  London  shall  have  alike  authdri^  within  their  wa^. 

By  59  Geo.  lit.  c.  12.  §6.  justices  of  the  peace  may  appoint 
any  person  who  shall  be  assessed  to  the  relief  of  the  poor  in  any 
parish,  and  shall  be  a  householder  resident  within  two  miles  ftom 
the  church  or  chapel  of  such  parish,  or,  where  there  shall  be  no 
church  or  chapel,  shall  be  resident  within  one  mile  from  the 
boundary  of  such  parish,  to  be  an  overseer  of  the  poor  thereof, 
although  the  person  so  to  be  appointed  shaU  not  be  a  householder 
within  the  parish :  provided,  that  no  person  shall  be  so  appointed, 
unless  he  shall  have  consented  to  it. 

And  by  section  7.  the  inhabitants  of  any  parish  may  nominate 
and  elect  an  assistant  overseer  or  overseers  of  the  poor,  and  may 
determine  and  specify  the  duties,  and  may  fix  a  yearly  salary  for 
the  execution  of  the  said  office ;  and  any  two  of  his  majesty's 
justices  of  the  peace  may  appoint  such  person  or  persons  so 
nominated  and  elected,  and  every  person  appointed  assistant 
overseer  is  authorized  and  empowered  to  execute  all  the  duties  of 
the  office,  in  like  manner  as  the  same  may  be  executed  by  an 
ordinary  overseer  of  the  poor :  and  the  inhabitants  may  tpequtre 
and  take  security  for  the  faithful  execution  of  his  or  their  office. 
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And  by  17  Geo.  II.  c.  38.  if  an  overseer  die,  remove,  or  become 
in^olventy  justices  or  head  officers  may  put  another  in  his  ^tead. 

Further,  if  the  justices  refuse  or  neglect  to  appoint  overseers 
in  due  time,  a  mandamus  may  be  had  to  compel  them.  And  per- 
itons  aggrieved  at  such  appointment  are  to  appeal  to  the  sessions. 
By  43  Eliz.  c.2.  and  13&14  Car.  II.  c.  12.  the  chprch wardens 
and  overseers  of  every  parish,  township,  and  tillage,  ^hall,  from 
time  to  time,  with  the  consent  of  two  justices  (one  cf  whom  shall 
be  of  the  quorum),  dwelling  near  the  parish  or  divisidn,  make  order 
for  setting  to  work  all  such  children  whose  parents  are  not  abte  to 
maintain  them,  and  also  for  employing  all  such  other  persons  as 
have  no  ordinary  and  visible  trade,  or  other  means  of  honestly 
providing  for  themselves ;  and  also  shall  raise,  weekLv  or  other- 
wise, by  taxation  on  the  inhabitants,  a  convenient  stock  of  hemp, 
wool;  thread,  iron,  and  other  necessary  stuff,  to  set  the  poor  to 
3Vork ;  and  also  competent  sums  of  money  for  the  relief  of  the 
lame,  impotent,  blind,  old,  and  others,  being  poor  and  unable  to 
Hvork,  add  also  for  putting  out  poor  children  to  be  apprentices. 

The  overseers  and  churchwardens  may,  by  leave  of  the  lord  of 
the  manor,  build,  on  any  waste  in  the  par'ish,  cottages  atiddweliing- 
noiises  for  such  poor;  arid  by  3  Car.  I.  c.  1.  they  may,  with  the 
consent  of  two  justices,  set  tip  any  trade  for  employing  the  poor. 

By.  9  Geo.  I.  c.  7.  the  churchwardens  and  overseers  may,  with 

the  consent  of  the  major  part  of  the  inhabitants,  in  vestry,  or  other 

'public  meeting,  purchase  or  hire  any  house  in  the  same  parish, 

'.township,  or  place,  and  also' contract  with  any  person  for  the 

lodging,  maintaining,  or  employing  the  poor ;  and  keep,  maintain, 

'  arid  employ  them,  and  take  the  benefit  of  their  work  and  service, 

for  the  use  of  the  poor  in  general.     And  by  the  45  Geo.  III.  c.  54. 

no  contract  for  maintaining  the  poor  shall  be  valid,  unless  the 

person  with  whom  the  same  is  made  shall   be   resident  in  the 

.  parjsh  contracting,  or  where  the  poor  shall  be  maintained ;  nor 

unless  one  householder  shall  be  surety  for  the  performance  of  the 

conin^t :  but,  on  the  removal  of  contractor,  such  removal  shall 

not  vaoate  the  security.     And  by  24  Geo.  II.  c.  4.  no  spirituoos 

'  *  liquors  shall  be  sold  or  used'  in  any  workhouse,  or  other  hou^e  for 

the  parish  poor ;  and  every  master  of  such  poor-house  shall  pro- 

*  cure  a  copy  of  §  13, 14, 15,  of  the  said  act,  to  be  printed  or  written, 

and  hung  up  in  one  of  the  most  public  places  of  the  said  house, 

^  and  renew  the  same  from  time  to  time,  on  pain  of  40$.  to  b^  levied 

by  warrant  of  a  justice,  one  half  to  the  informer,  and  the  other 

half  to  the  poor. 

Where  any  parish,  town,  or  township,  shall  be  too  small  to  par- 
chase  or  hire  such  houses,  &c.  two  or  more-such  parishes  may,  with 
the  approbation  of  any  justice  dwelling  in  or  near  the  parish,  unite 
in  hiring  such  houses  for  the  purposes  aforesaid. 

By  59  Qeo.  III.  c.  12.  any  parish  not  having  ^  workhouse,  or 
where  the  workhouse  is  insufficient,  the  churchwardens  and  over- 
seers, by  the  direction  of  the  inhabitants  in  vestry  assembled,  ma; 
buiki  a  suitable  workhouse,  or  alter  and  enlarge  any  messuage  or 
tenement,  and  may  purchase  or  take  on  lease  any  ground  witliui 
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the  parish  for  the  purpose  of  such  bjuildingf  or  for  enlarging  any 
such  other  messuage  ot  tenement*    §  8. 

Also,  b^  the  direction  of  the  inhabitants  in  vestry^  and  with,  the 
consent  of  two  iustices,  they  may  sell  and  dispose  of  any  work^ 
hou»e»  or  any  other  houses  or  tenements  bclongingto  any.  parish, 
wluch  shall  be  found  to  be  insufficient  or  unfit  for  the  purpose/ witi^ 
the  scite  thereof,  and  the  out-houses,  offices,  yards,  and  gardens^; 
and  may  apply  the  produce  towards  the  purchase  or  building  of  a 
new  workhouse,  or  towards  the  payment  of  any  money  to  be  borr 
rowed  under  this  act.    §  9. 

Also,  they  may  purchase  or  hire  any  suitable  and  convenient 
house  or  faiouses,  building,  or  buildings,  for  the  receiving  of  the 
poor,  in  any  a^iyoining  parish,  with  the  consent  of  two  or  more 
justices ;  provided  that  no  such  house  or  building  shall  be  situate 
more  than  three  miles  from  the  parish  for  which  the  same  shall  be 
purchased  or  hired.     §  10. 

Every  house  and  building  so  purchased  or  hired  shall  be  deemed 
to  be  part  of  the  parish  on  behalf  of  which  the  same  shall  be  pur^ 
chaisea  or  hired.    §11. 

The  churchwardens  and  overseers  of  the  poor,  with  the  consent 
of  the  inhabitants,  may  take  into  their  hands  any  land  or  ground 
which  shall  belong  to  such  parish,  or  to  the  poor  thereof,  or  may 
purchase,  or  hire,  or  take  on  lease,  any  suitable  portion  of  land 
within  or  near  to  such  parish,  not  exceeding  twenty  acres;  and  may 
employ  on  such  land  such  poor  persons,  and  pay  them  reasonable 
^^es  for  their  work.     §  12. 

And  they  may  let  any  portion  or  portions  of  such  land  to  any 
poor  and  industrious  inhabitant  of  the  parish,  to  be  occupied  and 
cultivated.    §  13. 

But  no  bum  exceeding  one  shilling  in  the  pound  shall  beraised, 
expended,  or  applied,  in  any  one  year  for  the  above  purposes,  un- 
less the  major  part  of  the  inhabitants  and  occupiers  assessed  to  the 
relief  of  the  poor,  in  vestry  assembled,  shall  consent  thereto,  npr 
until  two-third  parts  in  v^ue  of  all  the  inhabitants  and  x>ccupiejrs 
assessed  as  afor^id  (whether  present  or  not)  shall  have  sign<^ 
their, consent  thereto  in  the  vestry  or  parish  book.    §  14« 

But  in  case  the  inhabitants  of  any  parish  shall  consent  that^ 
greater  sum  than  one  shilling  in  the  pound  will  raise  shall  be  ex" 
pended  in  one  year  for  all  the  aforesaid  purposes,  the  churcl^- 
wardens  and  oVerseers  (after  the  rate  or  rates  at  or  amountiiig.  to 
one  shilling  in  the  pound  shall  have  been  actually  levied  and  ap- 
plied for  such  purposes,  or  sotne  of  themi)  may  raise  any  additional 
sum  or  sums  by  loan,  or  annuity  on  any  li^  or  lives  not  being 
under  the  age  of  fifty  years,  or  for  any  certain  iefm:  not  exceeding 
fifteen  years,  so  as  the  whole  sum  to  be  raised  shall  not  be  more 
.  than  five  shillings  in  the  pound  upon  the  true  annual  value  of  the 
property  which  shall  in  such  parish  be  assessed  to  the  poor's  rates, 
(every  proposa)  for  any  such  arinuity  being  first  statea  to  and.ap- 
'  proved  by  the  inhabitants  and  occupiers  of  sucH  parish  in  vestry 
assembled) ;  and  the  church>irardens  and  overseers  of  the  poor 
may,  in  the  names  and  on  the  behalf  of  the  inhabitants,  sign  and 
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execute  Mcurities  for  the  money  borrowed,  and  for  the  annuities 
granted ;  and»  by  every  such  security,  charge  the  produce  of  the 
rature  poor*s  rates  with  the  repayment  of  the  principal  sum  and 
the  interest  thereof,  or  with  the  payment  of  the  annuity.    §  15. 

But  n,o  greater  rate  than  one  shilling  in  the*  pound  shall  be 
charged  on  future  rates,  unless  with  consent  of  two-thirds  ill  vidue 
of  the  proprietors  of  premises.    §  16. 

And  if  any  person  who  shall  have  been  permitted  to  occupy  any 
parish  or  poor-house,  or  any  other  tenement  or  dwelling  belong- 
ing to  or  provided  by  or  at  the  charge  of  any  parish  for  the  habt- 
iation  of  tne  poor  thereof,  or  who  wall  have  unlawfully  intruded 
himself  or  herself  into  su^h  house,  tenement,  or  dwelling,  or 
into  any  house,  tenement,  or  hereditament  belonging  to  such 
parish,  shall  refuse  or  neglect  to  quit  the  same,  and  deliver  up  the 
possession  thereof,  withiii  one  month  after  notice  and  demand  in 
writing,  signed  by  the  churchwardens  and  overseers,  or  the  major 
partoftheSi,  shall  have  been  delivered  to  the  person  in  possession^ 
or  in  his  or  her  absence  affixed  on  some  notorious  part  of  the  pre- 
mises, any  two  of  his  majesty's  justices  of  the  peace  may  issue  their 
summons  to  the  person  against  whom  such  complaint  shall  bemade^ 
to  appear  before  them ;  and  such  justices  are  empowered  to  pro- 
ceed to  hear  and  determine  the  matter  of  such  complaint;  and  if 
they  shall  find  uid  adjudge  the  same  to  be  true,  then  by  warrant  to 
cause  poissession  of  the  premises  in  question  to  be  delivered  to  the 
churchwardens  and  overseers.     §  24. 

Section  25  contains  similar  provisions,  to  compel  the  surrender 
of  land  appropriated  to  the  use  of  the  pck>r. 

By  5  Geo.  I.  it  is  enacted,  that  if  any  person  for  whom  relief  m 
praved  shall  refuse  to  be  lodged,  &c.  iA  such  houses  or  places,  he 
shall  not  be  entitled  to  receive  any  re|ief  from  the  parish.  But 
the  36  Geo.  III.  c.  23.  provides,  that  the  overseers,  with  the  con- 
sent pf  the  parishioners,  or  the  approbation  in  writing  of  a  lustice, 
may  (notwithstanding  such  refusal  to  be  lodged  as  aforesaid)  give 
relief  to  the  industrious  poor  at  their  own  horoes^,  if  such  indulgence 
be  rendered  necessary  by  illness  or  other  cause, 

Also,  where  any  vnfe  or  children  shall  be  left  by  the  father,  or 
husband,  or  mother,  without  support,  the  churchwardens  or  over- 
seers, by  order  of  two  justices,  may  seize  so  much  of  the  goods, 
and  receive  so  much  of  the  rents  and  profits  of  the  husband, 
iJEtther,  or  mother,  as  may  be  sufficient  to  enable  the  parish  to 
provide  for  them  ;  and  \he  churchwardens  and  overseers  shall  be 
accountable  to  the  quarter  sessions  for  the  money  they  shall  so 
receive. 

By  3*Oeo.  IV.  c.  40.  persons  who  threaten  to  run  away  and  leave 
their  wives  and  children  to  the  parish,  or  being  able  to  work  and 
maintain  themselves  and  families,  refuse  so  to  do,  whereby  they 
become  chargeable  to  the  parish  shall  be  deemed  idle  and  dis- 
orderly persons,  and  be  committed  to  th^  bouse  of  correction 
accordingly. 

By  50  Geo.  III.  c.  12.  §  29.  whenever  it  shall  appear  that  any 
poor  person  might,  b^t  for  his  extravagance,  neglect,  er  wilful 
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]|iiscooduct»  have  been  able  to  maintain  himself,  or  to  support  his 
&milyy  it  shall  be  lawful  for  the  overseers  of  the  poor  to  advance 
money  weekly  or  otherwise,  as  may  be  requisite,  to  the  person 
applying,  by  way  of  loan  only,  and  to  take  his  receipt  for  an  en- 
gagement to  repay  every  sum  advanced  (for  which  no  stamp  duty 
shali  be  required):  any  two  justices  may,  upon  the  application 
(within  one  year  after  any  such  loan  or  loans)  of  one  or  more  of 
the  overseers  of  the  poor,  nummon  the  person  to  whom  any  money 
shall  have  been  so  advanced ;  and  if  }i  shall  appear  to  them  that 
such  person  is  able,  by  weekly  instalments  or  otherwise,  to  repay 
the  whole  or  any  part  of  the  money  so  advanced,  it  shall  be  law- 
ful for  sucb  justices  to  make  an  order  for  the  repayment  of  the 
whole  or  of  any  part  of  such  money,  at  such  time  and  times,  and  in 
such  proportions  and  manner,  as  they  shall  see  fit;  and  upon 
every  default  of  payment,  by  their  warrant  to  commit  such  person 
to  the  common  gaol  or  house  of  correction,  for  any  time  not 
exceeding  three  calendar  months.     §  29. 

By  3  W.  <fe  M.  c.  11.  the  churchwardens  and  over^ers  shall 
cause  to  be  kept  a  book,  wherein  shall  be  registered  the  names  of 
all  persons  receiving  contributions  from  the  parish,  with  the  day 
and  year  when  they  were  first  admitted  to  have  relief,  and  also 
the  occasion  which  reduced  them  to  that  necessity.  And  once 
in  every  year,  in  Easter  week,  (or  oftener  if  need  be),  the  church- 
wardens and  overseers  shall  meet  the  parishioners  at  vestry,  or 
otherwise,  where  such  book  shall  be  produced  and  inspected,  and 
a  fresh  list  (if  they  shall  see  bccas^on)  be  made  of  persons  then 
requiring  relief;  and  further,  no  other  person  than  those  in  such 
list  contained  shall  be  entitled  to  relief,  without,  the  warrant  of  a 
justice  of  the  peace  for  that  purpose. 

By  0  Geo.  III.  c.  37.  if  any  churchwarden  or  overseer,  or  other 

person  authorised  by  them  to  make  payment  to  the  poor,  shall 

wilfully  make  any  such  payment, in  base  or  counterfeit  money,  or 

in  any  other  than  lawful  money  of  Great  Britain,  he  shall  forfeit 

.  not  more  than  20«.  nor  less  than  10«. 

By  6  Geo.  II.  c.  31.  if  any  single  woman  shall  be  delivered  of 
a  bastard  child,  which  shall  be  likely  to  become  chargeable  to 
any  parish  or  extra-parochial  place,  or  shall  declare  herself  with 
child,  and  that  such  child  is  likely  to  be  born  a  bastard,  and 
shall,  upon  oath  before  a  justice,  charge  any  person  ivith  having 
gotten  her  with  child,  sudh  justice,  on  application  made  to  him  by 
the  overseers  of  the  poor  of  such  parish,  or  one  of  them,  or  bv 
any  substantial  housekeeper  of  any  extra-parochial  place,  shall 
cause  such  person  to  be  apprehended,  and  commit  him  to  gaol 
or  house  of  correction,  unless  he  shall  give  security  to  indemniiV 
such  parish  or  place  against  any  charge  in  respect  of  such  child, 
or  to  appear  at  the  next  general  quarter  sessions,  and  abide  by  the 
order  which  shall  be  t^ere  made. 

But  if  such  woman*  shall  die,  be  married  before  delivery,  or 
miscarry,  or  shall  not  have  been  with  child,  such  person  shall 
be  discharged :  and,  upon  applying  to  a  justice,  such  justice  shall 
summon  the  overseers  or  householders. aforesaid,  to  shew  cause 
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vihy  he  should  not  be  discharged ;  and  if  no  order  be  nude  within 
six  weeks  after  such  woman  shall  have  been  deliyered^  &c.  he  shjeill 
be  discharged  accordingly. 

By  18, Geo.  III.  c.  82.  if  any  woman  shall  be  delivered  of  any 
bastord  child  in  any  hospital,  or  place  of  public  reception  for  pregr 
oant  women,  the  keeper,  or  person  having  the  management  thereof, 
shall,  four  days  before  she  shall  be  discharged,  give  notice  to  the 
churchwardens  or  overseers  of  the  parish  where  such  hospital,  &€• 
shall  be  situated ;  and  such  overseer  or  churchwarden  shall  attend, 
there  at  the  time  specified  (and  so  from  time  to  time  lis  often  as 
maybe  necessary,  if  the  woman  should  then  be  unfit  to  be  removed), 
and  convey  such  woman  before  some  justice  of  the  peace,  ta 
be  examined,  relative  to  her  place  of  settlement;  and  such  exiuoii- 
nation  shall  be  delivered  in  writing  to  the  overseer  or  churchwarden, 
and  l>y  him  deposited  amongst  the  parish  books  and  papers. 

If  such  woman  be  to  be  removed  to  any  other  parish  within 
twenty  miles  of  the  hospital,  &c.  such  other  parish  shall  be  charge* 
able  with  the  expences  thereof. 

By  43  Eliz.  c.  2.  the  churchwardens  and  overseers  of  the  poor, 
or  tne  major  part  of  them,  may,  with  the  assent  of  any  two  jus* 
tioes  of  the  peace  (one  of  whom  must  be  of  the  quorum),  bind  out 
as  aj^rentices,  where  they  shall  see  convenient,  all  such  'ppor 
children  of  their  parish,  whose  parents  are  not  able  to  provide  for 
them:  such  children,  if  male,  to  be  bound  till  the  age  of  twenty- 
one,  and  if  female,  till  the  age  of  twenty -one,  or  marriage. 

The  churchwardens  and  overseers  are  not  restrained  to  bind  such 
childr^i  to  inhabitants  of  the  parish,  but  may  apprentice  them  to 
any  other  persons,  wherever  resident,  who  are  willing  to  take  them. 
And  by  1  Jac.I.  c.26;  22  Jac.I.  c.28;  and  3  Car.  I.  c,4.  aU 
persons  to  whom  the  overseers  and  churchwardens,  or  the  miyof 
part  of  them,  shall  bind  any  children  apprentice  by  virtue  of  the 
said  act  of  43  Eliz.  may  keep  the  same  as  apprentices. 

It  has  been  held,  that  the  inhabitants  are  not  merely  at  liberty 
to  take,  but  may  be  compelled  to  accept  such  poor  apprentices. 
And  though  a  person  live  out  of  the  parish,  yet  if  he  occupy  land 
within  it,  he  may  be  compelled  to  take  such  apprentices;  and 
where  two  or  more  persons  hold  land  in  coparcenary,  some  of 
whom  occupy  the  same,  and  others  not,  it  has  been  determined 
that  the  latter  as  well  as  the  former  are  bound  to  take  appren- 
tices. 

By  8  &  9  W.  III.  masters  to  whom  they  arc  so  bound  shall  pro- 
vide for  them  according  to  the  indenture  of  apprenticeship  con- 
firmed by  the  justices,  and  shall  execute  a  counterpart  thereof 
'  under  a  penalty  of  10/. 

By  42  Geo.  f  TI.  c.  46.  the  overseers  of  the  poor  of  every  parish, 
township,  or  place,  shall  keep  a  book  at  the  expenceof  the  parish, 
&c.  and  enter  the  name  of  every  child  who  shall  be  bound  dut  by 
them  as  an  apprentice,  together  with  the  several  other  particulars, 
according  to  me  sdiedule  annexed ;  and  every  such  entry  shall  be 
produced,  before,  and  (if  approved)  be  signed  by  the  two  jnstic^ 
of  the  peace ;  and  if  any  overseer  sHall  refuse  or  neglect,  to  ke^p 
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such  .book,  or  to  make  such  entry,  or  destroy,  or.  peVortt  to  tie 
de^Foydd,  any  such  book.  Or  i^hall  Mrilftiny  obliterate  Of  alter  <«iiy 
entry,  so  that  the  same  shall  not  be  a  true  entry  of  the  (>articular89 
Ortoldee  a' false  entry  or  permit  the  same  to  be  done ;  or  shall  not 
produce  such  book  before  such  justices,  or  not  deliver  sueh  book 
to  hb  successor  in  office  within  fourteen  days  after  the  a|^p<^nt- 
Ihent  of  such  successor ;  or  if  tfny  such  successor  ^all  refuse  to 
receive  the  same  when  offered ;  every  such  person  so  offending 
shall,  for  every  offence,  forfeit  5/.'  to  be  applied  to  the  use  <of  the 
poor  of  the  place  for  which  sadi  o^ender  shall  be  overseer;  or  in 
default  of  payment  such  offender  ahall  be  committed  to  gaiOl  or 
house  of  correction,  for  any  time  not  exceeding  one  month.  Any 
person  may.  inspect  such  books  in  the  haBd»ofthe^  overseer,  and 
'  take  a  copy  of  any  entry,  upon  payment  6f  Qd. 

And  if  any  such  apprentice  shall  be  assigned  or  bonild'  over  to 
any  otber  master  or  mistress,  the  overseer,  or  parties  to  the  assign- 
ment, shall  insert  in  the  said  book  the  name  and  residence  of  the 
miLster  or  mistress  to  whom  such  apprcfntiee  shall  be  assigned, 
together  with  the  other  particulars  mentioned  in  the  schedule. 

By  2  &  3  Ann.  c.  6.  churchwardens  and  overseers  of  the  poor, 
widi-  the  approbation  of  two  justices  or  head*officers  of  cities  and 
towns  corporate,  may  bind  out  boys  of  the  age  often  years  or 
upwards,  who  or  who^  parents  shall  be  chargeable  to  the  parish, 
to  be  apprentices  to  the  sea  service,  to  any  of  his  majesty"^  ships, 
■or  any  owner  or  master  of  ships,  until  such  boys  shall  attain  tbe  age 
of  twenty--one  years ;  and  the  age  of  every  such  boy,  as  taken 
from  the  register  of  the  baptism  (a  copy  of  which  shall  be  given, 
attested  by  the  minister  or  cUrate,  withoAt  fee),  shall  be  mentioned 
in  his  indentures.  And  the  churchwardens  and  overseers  shall  pay 
with  such  boY,  on  his  binding,  the  sum  of  50«.  to  the  master,  to 
provide  clothmg  and  bedding. 

Hie  officers  taking  any  poor  apprentices  to  be  so  bouad,  shall 
witness  the  counterpart  of  the  indentures,  and  transmit  the  same 
-to  the  churchwardens  or  overseers ;  who  shall  send  the  indentures 
to  the  collector  of  the  customs  at  any  port  to  which  such  master 
or  owner  of  any  ship  may  belong,  in  order  that  he  may  enter  the 
afcme,  which  he  shall  do  without  fee. 

Churchwardens  and  overseers  may  also,  with  the  consent  of  two 
justices,  or  of  the  parents,  bind  any  boy  of  the  age  of  eight  years, 
who  is  chargeable  to  the  parish,  or  whose  parents  are  so,  to  be  ap- 
prentice to  any  chimney-sweeper,  until  he  attain  sixteen  years. 

Persons  to  whom  such  poor  apprentices  shall  be  bound,  may,  by 
'  the  assent  and  direction  of  two  justices,  assign  them  over  to  oilier 
masters. 

By  43  Eliz.  c.2.  th'e  churchwardens  and  overseers  of  every 
parish,  or  the  greater  part  of  them,  shall,  with  the  consent  6f  two 
justices  (one  of  whom  shall  be  of  the  quorum)  dwelling  in  or  near 
'the  i)a:)risht>r  division,  raise  weekly,  or  otherwise,  by  taxing,  in 
such  sums  of  money  as  they  shall  think  fit,  every  inhabitant,  par- 
>  son,  vicar,^  and  other  and  every  occupier  of  lands,  houses,  tithes 
impropriate,  propriations  of  tithes,  coal-mines,  or  saleable  under- 
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woods  in  the  pwrish,  «  sofficient  itock  oF  flax»  hemp,  wool»  yam, 
and  other  necessary  ware  and  stuff,  to  set  the  poor  to  work,  and 
also'mone^  for  the  relief  of  the  lame,  impotenf,  old,  blind,  and 
others,  being  poor  and  not  able  to  work,  ami  also  for  patting  ou^ 
poor  children  apprentice,  and  generally  to  do  all  other  things  as 
to  them  shall  seem  meet. 

By  33  Geo.  III.  c.8.  and 34  Geo.  HI.  c.47.  if  any  person  chosen 
to  serve  in  the  militia,  or  any  serjeant,  corporal,  drummer,  or  fifer, 
serving  therein,  shall,  when  embodied  or  drawn  out  into  actual 
service,  leave  a  familv  unable  to  support  themselves,  such  family 
shall  be  paid  out  of  the  poor*s  rates  such  weekly  sums  as  a  justice 
shall  think  fit  to  order. 

By  60  Geo.  III.  c.  12.  pensions  for  service  in  the  navy^  army,  Sec. 
are  to  be  assigned  in  certain  casei  for  the  indemnity  of  parahes 
giving  relief  to  such  pensioners ;  and  justices  may  order  payment 
to  overseers  of  the  pensions  of  persons  leaving  their  families 
chargeable  to  the  parish. 

Justices  are  empowered  to  order  payment  of  seamen's  wages,  en- 
gaged in  the  merchant-service,  to  the  overseers  of  any  pari^  t^ 
which  the  wives  and  families^  oi  such  seamen  may  become  charge- 
able ;  which  wages  are  to  be  paid  by  the  owner,  ship's  husband,  or 
agent,  and  if  not  paid,  to  be  levied  by  distress. 

By  17  Geo.  II.  c.  38.  overseers  of  the  poor,  within  every  town^ 
ship  or  place  where  there  are  no  churchwardens,  shall  execute  all 
the  acts  and  powers  concerning  the  relief  of  the  poor  and  other 
matters  relating  to  them,  the  same  as  churchwardens  and  overseer^ 
jointly  may  do  by  that  or  former  statutes. 

But  overseers  cannot  make  a  rate  for  reimbursing  their  prede- 
cessors what  they  expended  whilst  in  office.  And  they  are  not 
bound  to  lay  out  money  before  they  have  received  it ;  if  they  do 
so,  they  must  themselves  make  a  new  rate  for  the  relief  of  the  poor, 
and  out  of  it  reimburse  themselves;  Nor  can  they  borrow  money 
for  the  purposes  of  the  poor. 

But  if  the  overseers,  while  in  office,  have  themselves  made  a 
rate  for  any  of  the  above  purposes,  and  their  year  expire  before 
they  have  collected  sufficient  of  it  to  repay  themselves  the  money 
they  may  have  expended,  their  successors  are  empowered  to  get  'vji 
the  same,  and  reimburse  their  predecessors. 

As  the  overseers*  accounts  are  to  be  settled  at  the  end  of  every 
year,  if  they  be  appointed  for  several  successive  years,  and  dp  n^t 
make  a  rate  at  the  end  of  each  year  to  reimburse  themselves  what 
they  have  expended  in  such  year,  they  cannot  in  any  subsequent 
year  make  a  rate  for  that  purpose ;  and  the  consent  of  the  inhabit- 
ants b  by  no  means  necessary  to  the  making  of  a  rate,  the  churc^i* 
wardens  and  overseers,  with  the  assent  of  two  justices,  having  com- 
plete authority  to  raise  any  sum  they  shall  think  fit. 

By  17  Geo.  II. .  c.  3.  the  churchwardens  and  overseers,  and  other 
persons  authorized  to  take  care  of  the  poor,  shall  give  public  notice, 
in  the  chapel  or  chur^  of  the  parish  or  place,  of  every  rate  for 
the  relief  of  the  poor  which  shall  have  been  allowed  by  the  justices^ 
on  the  next  Sunday  after  it  shall  have  been  so  allowed. 
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It  ift  tbo  enacted,  that  the  churckwardens  and  o?ersee»  of  the 
fKNur  shall  cause  copies  of  all  rates  made  for  the  relief  of  the  poor 
to  be  entered  ia  a  book  to  be  by  them  provided,  and  shall  i^Uesfc 
the  same  by  putting  their  hands  thereto :  and  such  books  shaU  be 
preserved,  that  all  persons  assessed,  or  liable  to  be  assessed,  may 
resort  thereto ;  and  the  same  shall  be  d^ivered  over  from  time  to 
time  to  the  succeeding  churchwaMlens  «nd  overseers,  as  soon  as 
&ey  enter  into  their  offices.  Churchwardens  and  overseers  neg- 
lecting ,  the  above  particulars  shall  forfeit  not  more  than  6^  nor 
less  tha^  20«.  to  the  use  of  the  poor. 

And  the  churchwardens  and  overseers  shall  permit  every  inhabit- 
tat  to  inspect  such  rates  at  all  reasonable  times,  on  payment  of  ]«. 
and  shall  also,  if  demanded,  give  copies  thereof,  on  payment  of  M. 
tot  eterv  twenty-four  names.  And  if  any  churchwarden  or  over- 
seer tihall  refuse  to  let  anv  inhabitant  inspect  such  rates,  or  neglect 
or  r^filse  tp  give  copies  thereof  as  aforesaid,  he  shall  forfeit  20/.  to 
tb^  party  aggrieved,  to  be  recovered  by  action  of  debt. 

The  rate  must  be  made  on  all  the  rateable  inhabitants  in  equal 
proportions,  according  to  their  respective  properties  and  posses- 
sions* And  the  rate  is  to  be  made  according  to  the  improved  value 
of  the  estate,  and  not  according  to  the  rent  which  the  occupier 
may  pay  iox  it. 

By  VI  Geo.  II*  c.  88.  where  any  {person  shall  come  into  or  oc- 
cupy any  house,  land,  <&c.  out  of  which  any  person  assessed  shall 
have  ramoved,  or  which  at  the  time  of  making  a  rate  was  empty, 
every  terson  so  iremoving  from,  and  every  person  so  coming  into,  or 
occoplmg  the  same,  dliaU  be  liable  to  pay  such  rate  only  in  propor- 
tion to  the  time  they  occupied  the  same,  in  like  manner  as  if  the 
person  so  removing  had  not  removed,  or  the  person  coming  in  had 
been  originally  rated ;  which  proportion  is  to  be  ascertained,  in  case 
of  dist^nte,  by  anv  two  justices  of  the  peace ;  and  if  they  make  it 
unequal,  it  must  be  corrected  by  appeal  to  the  sessions. 

Further,  if  it  appear  to  any  two  justices  of  the  peace  that  any 
parish  is  unable  to  levy  within  itself  sufficient  money  for  the  pur- 
poses of  that  act,  they  are  empowered  to  rate  such  sum  as  may  be 
necessary  upon  any  other  parish  or  place  (whether  parochial  or 
not)  within  the  hundred,  as  the  justices  at  their  quarter  sessions 
may  upon  any  parish,  &c.  within  the  county ;  and,  in  making  this 
rate,  they  may  tax  piurticular  persons  only,  or  assess  one  gross  sum 
upon  the  whole  parish  at  their  discretion,  and  leave  it  to  the 
churchwardens  and  overseers  to  levy  the  same. 

And  in  regard  to  rates  for  relief  of  the  poor  of  incorporated  dis- 
i^ct^  it  is  enacted  by  36  Geo.  III.  c.  10.  that  it  shall  be  lani^ful  for 
,the  diirectors  and  acting  guardians  of  the  poor  within  any  district 
incorporatec)  for  the  rdief  of  the  poor,  whenever  the  average  price 
oi  wheat  in  Mark-lane,  London,  for  the  quarter  precedhig. their 
general  meeting;,  shall  exceed  the  average  price  of  thoie  years 
tmm  which  the  average  amount  of  the  poor*s  rate  was  taken,  upon 
passing  the  several  incorporating  acts,  to  letssess  such  district  in 
such  warns  as  they  may  deem  necessary  for  the  poor  of  the  cunftenl 
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Suarter,  and  for  paying  the  interest  of  money  borrowed  and 
ebts  incurred  since  January,  1795,  notwithstanding  the  sum  so 
assessed  shall  exceed  the  assessments  limited  by  the  act  of  incor- 
poration ;  provided  the  sums  to  be  assessed,  after  1st  Jan;  1795, 
shall  not  exceed,  in  any  one  year,  double  the  amount  of  the  sums 
at  the  time  of  passing  ^hb  act  raised  by  the  said  incorporating 
act. 

And  by  42  Geo.  III.  c.?4.  which  recites  that  the  22  Geo.  III. 
e.  83.  declaring  that  in  case  any  money  should  be  borrowed  fot 
the  building  any  poor-house  or  work-house,  or  purchasing  land 
necessary  to  be  used  for  that  purpose,  the  assessments  for  the  re- 
lief of  the  poor  should  continue  at  the  same  rate  they  were  when 
such  poor-house  or  work-house  was  first  established,  until  the  debti 
so  contracted,  and  the  ihterest  thereof,  should  be  &lly  discharged, 
had  beeta  found  highly  burdensome  and  oppressive  to  such  pa- 
rishes on  account  of  the  late  high  price  of  provisions,  it  is  there- 
fore enacted,  that  the  guardians  of  the  poor  of  any  parish,  who 
have  erected  any  poor-louse  or  work-house  under  the  powers  of 
the  said  recited  act,  shall,  with  the  consent  of  the  several  persons 
to  whom  the  same  shall  be  due  and  payable,  yearly  and  every  year 
pay  off  and  discharge  any  part  of  the  money  borrowed  under  th<6 
powers  of  the  said  recited  act,  not  being  less  than  one-twentieth 
part  thereof,  besides  the  interest  which  may  be  payable  on  the  sum 
undischarged  ;  and  in  case  such  sum  to  be  paid  on  shall  not  in  any 
ope  year  be  sufficient  to  dbcharge  any  one  of  the  notes  for  5oA 
issned  pursuant  to  the  direction  of  the  said  act  for  secuf  iue  the 
money,  the  same  shall  from  time  to  time  remain  in  the  hands  of 
th^  overseer  of  the  poor  of  such  parish,  until  it  amount  to  a  suffi- 
cient sum  to  pay  off  and  discharge  any  of  the  said  notes. 

All  persons,  mhabitants  of  a  pariah,  and  not  themselves  coming 
under  the  denomination  of  the  poor,  are  liable  to  be  rated  for  thS 
relief  of  the  poor.  Thus,  the  person  appointed  to  the  care  of  i 
charitable  institution  in  the  parish  was  held  to  be  rateable  in  re- 
spect of  a  house  assigned  for  his  habitation ;  for  that  being  pari 
Of  the  emoluments  of  the  appointnient,  he  was  considered  as  a 
beneficial  occupier.  But  it  is  otherwise  where  a  person  resides  in  a. 
house  belonging  to  the  charitable  institution  merely  as  a  servant, 
employed  for  the  purpose  of  the  charity. 

'Though  a  person  dwell  in  a  difi^rent  county,  yet  if  he  occupy 
lands  in  the  parish,  he  is,  in  respect  of  the  poor's  ^tes,  deetped  an 
inhabitant,  and  therefore  rateable. 

'^  JMrsdns  whatsoever  are,  in  respect  of  their  landed  property, 
■o  Privileged  as  to  be  exempt  from  thb  contribution. 

In  assessing  ratei,  it  is  the  occupier  bnily  of  the  premises'  who 
is  to  be  assessed,  and  not  the  lessor  or  landlord  who  receives  the 
rent.  * 

But  by  59  Geo.  III.  c.  12.  from  and  aRer  the  1st  of  January, 
18t0,  thi^  inhabitants  of  any  parish  in  vestry  assembled  are'  em^ 
powered  to  tesolve  and  direct,  that-  the  owner  or  owners  of  all 
Booses,  apartments,  or  dwellings  in  such  parishes,  being  the  im^ 
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mediate  lessor  or  lessors  of  the  actual  oociipierorocc«piers»wlucli 
(ball,  respectively  be  let  to  the  occupiers  thereof  at  anv  rent  or 
rate  not  exceeding  twenty  pounds  nor  less  than  six  pounds  by  the 
year,  for  any  less  term  than  oAe  year,  or  on  any  agreement  by 
wbidi  the  rent  shall  be  reserved  or  made  payable  at  any  shorter 
period  than  three  months,  shall  be  assessed  to -the  rates  for  the 
relief  oC  the  ppor,  for  or  in  respect  of  such  houses,  apartments,  or 
dwellings,  and  the  ont-hou^es  and  curtilages  thereof,  mstead  of  the 
actual  occupiers ;  and  the  inhabitants  so  assembled  in  vestry  may 
from  ^ime  to  time  rescind,  renew,  vary,  and  amend  every  su<^  teso- 
lution  and  direction,  as  they  sh«il  qee  occasion,  so  as  no  such  reso- 
lution or  direction  shall  extend  ib  assess  or  chat'ge  the  owner  of 
any  nonse,  apartment,  ox  dwelling,  which  shall,  with  the  out*^ 
houses  and  curtilages  (hereof^  be  let  at  a  greater  rent  than  twenty 
poiMidsj  or  lesp  than  six  pounds,    $  19. 

The  goods  of  occupiers. of  such  houses  as  aforesaid  may  be  dis^ 
trained  for  rates  tp  the  amount  of  the  rent  actually  due ;  and  every 
occupier  who  shall  pay  any  such  rate  or  rates,  or  upon  y^oae  goo^ 
or  chattelp  the  9ame  shall  be  levied,  may  deduct  the  amount  q(  the 
suin  which  9^all  be  so  paid  or  levied  out  of  the  rent  by  him  ot 
|hei^  payable;  and  such  payment  shall  be  a  sufficient  discharge  to 
every  such  occupier  for. so  much  of  the  rent  payabk.by  him  as  he 
shtfli  have  paid^  or  as  shall  have  been  levied  onhLsgooasanddiat- 
teb,  of  such  rate,  and  |or.the  costs  of  levying  ^he  same*.    {  20. 

Every  person  receivmc  or  claimfng  the  rent  of  any  such  housie, 
aparjtment,  or  dwelling,  tor  his  or  her  own  use,  or  receiviiig  it  for 
the  use  of  any  corporation  nggregiate,  or  of  any  landlord  or  lesiiOE 
who  shall  be  a  minor,  under  coverture,  or  insane,  or  for  the  use  of 
any  per|K>n  who  shall  npC  be  usually  resident  within  twenty  mUes^ 
fron;!  the  parish  in  which  any  such  house,  apartment,  or  dwelling, 
shall  be  situated,  shall  be  deemed  and  taken  to  be^  and  shall  be 
rateable  as  the  owner  thereof.    §  21. 

Persons  rated  as  owners  may  appeal;  and  may  voto. in  vestries. 

No  owner,  not  being  an  occupier,  to  be  rated  in  places  where 
the  rig^t  of  voting  for  members  to  serve  in  parliament  depends  on 
the  rating.    ^  23'  ' 

A  person  is  rateable  for  the,  whole  of  the  house  in  which  he 
dwelb,  though  he  use  or  inhabit  but  a  part  of  it.  But  where  a 
house  is  divided,  into  several  distinct  tenements,  and  inhabited  by 
different  iamilies,^  or  where  two  several  houses  have  but  one  en- 
trance, they  may  be  rated  separately. 

As  to  the  species  of  jproperty  liable  to  be  rated— A  farmer  is 
not  tc^Lable  to  the  poor  for  his  stock ;  though  a  tradesman  is  tax- 
able for  his  stock  in  trade. 

A  private  building,  always  used  as  a  chapel,  and.  by  contract 
never  to  be  used  for  any  other  purpose,  is,  if  a  profit  be  made  of 
it,  rateable  to  the  poor. 

A  Quaker  meetmg-house,  of  which  no  prc^t  is  made,  is  not 
rateable. 
*In  thecase  of  if.  v.  Carltio/i,  Clerk,  and  another,  29  Geo.  HI. 
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tt  was  detemiiiied  that  fish  are  tithable  by  custom ;  and  the  nto^ 
prietors  of  such  tithes  are  liable  to  be  rated  to  the  relief  of^the 
poor.    . 

Tolls  taken  in  a  rfverare  rateable. 

Tolls  taken  in  corporations  are  rateable. 

K.  V.  the  Proprietors  of  Stqffordskire  and  W&rceHenUre  Nm- 
vi^aiion,  M.  40  Geo.  III.  A  navigation  act  empowered  ^  pro- 
pnetors  to  take  so  much  per  mile  per  ton  for  all  goods  carried  aHHig 
the  canal ;  held  that  they  were  rateable  to  the  poor  for  the  toUs  lA 
(he  dilFerettt  parishes  where  the  tolls  became  due,  that  is,  ^ere 
the  respective  voyages  finished ;  though  for  their  own  convenieBce 
they  were  authorized  to  collect  the  same  where  they  pleased,  and 
did  in  fact  collect  them  in  other  parishes. 

Ships  are  rateable  to  the  poor  m  the  parish  to  which  they  belong. 

In  the  case  iiT.  v.  St.  Nicholas,  Gioucester,  E.  23  Geo.  III.  a 
machine-house  for  weighing  waggons,  <Sr&«  was  held  rateable. 

Hospital  lands  are  chargeable  to  the  poor,  as  well  as  others; 
for  no  man,  by  appropriating  his  lands  to  an  hospital,  can  dis- 
charge or  exempt  them  from  taxes  to  which  they  were  snbject  be- 
fore, and  throw  a  greater  burden  upon  his  neighbours.  But  xt* 
specting  the  hospital  itself,  it  was  determined,  in  the  case  of 
St,  Luke's  hospital  for  lunatics,  M.  1  Geo.  III.  that  such  hospitab 
are  exempted,  excepting  only  those  parts  of  them  which  are  mha- 
bited  by  the  officer^  belonging  to  the  hospital;  as  the  chaplain, 
physician,  and  the  like. 

An  alms-house,  wholly  occupi^  by  objects  of  diarity  or  their 
attendants,  and  of  which  no  profit  is  made,  thonsh  the  absolute 
property  of  it  is  in  the  person  who  gives  the  alms^  Aas  no  legal  oc- 
cupiers, and  is  not  an  object  of  taxation  under  the  poor  laws. 

;The  profits  arising  from  a  mineral  spring,  when  let  together  with 
land  at  a  gross  rent,  are  to  be  considered  as  part  of  the  prodace  of 
the  land,  and  are  therefore  rateable  to  the  poor.  ^ 
.  Where  the  commanding  ofiicer  in  barracks  had  distinct  apart- 
ments allotted  to  him,  one  in  particular  for  transacting  the  busi- 
ness of  the  regiment,  and  the  others  fitted  up  for  the  accomoda- 
tion of  himself  and  his  family,  who  resided  there  with  him,  coa^ 
tainihg,  among  others,  a  kitchen,  wash-house,  and  coach-hoaae, 
together  with  a  stable,  yard,  and  garden  ;  it  was  held  that  he  was 
rateable  to  the  relief  of  the  poor  for  the  same,  having  a  beneficial 
enjoyment  of  them,  beyond  his  necessary  accommodation  as  aa 
othcer  for  the  purpose  of  public  service. 

Money  in  a  man*s  house  or  possession  is  not  rateable. 

The  stock  of  a  common  brewer  cannot  be  sufficiently  ascer- 
tained to  be  rated  to  the  relief  of  the  poor. 

A  slate  work  (or,  as  improperly  called,  a  slate  mine)  is  rateable. 

In  K.  v.  Gardiner,  T.  14  Geo.  IIL  it  was  adjudged,  that  the 
iO<;istcr  and  fellow  of  Catharine  Hall,  in  Cambridge,  as  a  eotpohi' 
i^vm,  are  liable  to  be  rated. 

A  parson  who  lets  to  each  parishioner  his  owts  tithes  is  properly 
the  occupier,  and  ought  to  be  rated. 
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^    But  though  coal  mines  are  expressly  mentidned  in  the  statute, 
lead  mines  are  not  rateable. 

Iron  mines  are  not  rateable  to  the  relief  of  the  poor. 

Where  a  corporation  were  seised  in  fee  of  lands,  which  by 
custom  were  annually  meted  out  under  their  controul  by  a  leet 
jury^  according  to  a  certain  stint,  to  such  of  the'resident  burgesses 
who  chose  to  stock  the  same,  they  paying  lOr.  4d.  to  each  of  the 
other  bureesses  ^ho  did  not  stock ;  held  that  the  burgesses  who 
so  stocked  were  tenants  in  common  of  the  land  so  occupied  by 
them,  and  as  such  occupiers  were  liable  to  be  rated  for  the  same. 
«  Where  a  coal  mine,  becoming  unproductive,  ceases  to  be  worked, 
the.  lessee  is  no  longer  liable  to  be  rated  for  it  to  the  relief  of  the 
poor,  though  he  be  still  bound  by  his  covenant  to  pay  the  rent  re- 
served to  his  landlord.  But  otherwise  where  the  mine  is  itself 
productive,  though  it  be  worked  to  a  loss  b^  the  lessee,  alter  de- 
ducting the  proportion  of  the  gross  value  ot  the  produce  reserved 
to  the  owner. 

3y  17  Geo.  II.  c.  37.  where  there  shall  be  any  dispute  ip  what 
parish  or  place  improved  wastes,  and  drained  and  improved  marsh 
lands  lie,  and  ought  to  be  rated ;  the  occupiers  of  such  lands,  or 
houses  built  thereon,  tithes  arising  therefrom,  mines  therein,  and 
saleable  underwoods,  shall  be  rated  to  the  relief  of  the  poor,  and 
to  all  other  parish  rates,  within  such  parish  or  place  which  lies 
nearest  to  such  lands;  and  if,  on  application  to  the  officers  of  such 
parish  or  place  to  have  the  same  assessed,  any  dispute  shall  arise, 
the  justices  at  the  next  sessions  after  such  application  made,  and 
after  giving  notice  to  the  officers  of  the  several  parishes  and  places 
adjoining  to  such  lands,  and  to  all  others  interested  therein,  may 
hear  and  determine  the  same  on  the  appeal  of  any  person  in- 
terested, and  may  cause  the  same  to  be  ecjually  assessed,  whose 
determination  therein  shall  be  final. 

As  to  the  method  of  collecting  the  poor's  rates,  by  43  Eliz.  c.  2. 
and  17-Geov  III.  c.  38.  it  is  provided,  that  overseers  and  church- 
wardens, or  any  of  them,  may  levy,  by  distress  and  sale  of  goods^, 
all  sums  and  arrearages  of  poor  rates  assessed  on  persons  refusing 
to  pay  the  same ;  and  such  distress  may  lawfully  be  had,  not  only 
in  the  place  for  which  the  assessment  may  have  been  made,  but  in 
any  other  place  in  the  same  county,  &c.  Persons  aggrieved  may 
appeal  to  the  next  quarter  sessions. 

But  it  has  been  determined,  that  before  the  rate  can  be  levied  by 
distress,  the  party  must  be  summoned  before  the  justice  granting 
the  warrant.  ^  And  in  case  no  distress  can  be  had,  the  party  may  be 
committed  to  the  common  gaol  until  the  said  rates  be  paid. 

An  overiseer  distraining  for  poor's  rates  under  a  justice's  warrant, 
being  an  officer  within  the  protection  of  24  Geo.  III.  c.  44.  cannot 
be  proceeded  against  for  any  irregularity,  till  the  party  injured 
has  required  to  peruse  the  warrant,  and  has  been  refused.  Nor 
shall  any  action  for  such  satisfaction  be  maintained,  if  tender  of 
amends  has  been  previously  offered  for  the  injury  done.  And  if 
any  justice  refuse  to  grant  a  warrant  of  distress  for  rates,  be  may 
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be  eompelled  thereto  by  mandammftom  the  Court  of  King^B  Bench, 
unless  such  rate  were  neglected  to  be  duly  proclaimed  as  before 
directed,  in  which  case  the  justice  is  not  bound  to  grant  such 
warrant. 

It  is  enacted  by  17  Geo.  II.  c.  38.  that  the  churchwardens  and 
overseers  of  every  parish,  township,  and  village,  shall,  within 
fourteen  days  after  overseers  shall  be  appointed  for  the  year  en- 
suing, deliver  unto  such  succeeding  overseers  a  just  account  in 
writing,  fairly  entered  in  a  book  to  be  kept  for  that  purpose^  and 
Signed  by  them,  of  all  sums  by  them  received,  or  rated  on  the  in^ 
habitants  (though  the  sum  be  not  received),  and  also  of  all  goods, 
chatteb,  stock,  and  materials,  in  their  hands,  or  in  the  possession 
of  any  poor  oi  the  said  parish,  to  be  wrought  or  worked,  and  of  all 
moneys  paid  by  the  churchwardens  and  overseers  during  their 
ofiice  I  and,  finally,  of  i^U  other  things  relative  to  their  said  c^ce, 
•proper  to  be  transmitted  to  their  successors. 

Churchwardens  and  overseers  shall  deliver  over  to  their  said 
successors  all  moneys,  goods,  and  other  things,  in  their  hands ; 
which  account  shall  be  verified  by  oath  (or  aftrmation,  if  the  said 
oncers  be  Quakers)  before  a  justice  of  the  peace. 

The  outgoing  overseers  must  deliver  over  to  their  successors  the 
books  of  the  poor*s  rate,  as  being  public  books  of  account  which 
the  parishioners  have  a  right  at  all  times  to  inspect.  A  book  of 
such  accounts  shall  be  preserved  by  all  churchwardens  and  over- 
seers, in  some  public  or  other  place  in  every  parish,  township,  &o. 
and  they  shall  permit  any  person  assessed,  or  liable  to  be  assessed 
to  the  poor,  to  inspect  the  same  at  all  seasonable  times,  upon  the 
payment  of  sixpence  for  such  inspection ;  and  the  said  church- 
wai^ens  and  overseers  shall,  on  demand  of  any  person  so  rated, 
or  liable  to  be  rated,  forthwith  give  copies  of  such  accounts,  a^t 
the  rate  of  sixpence  for  every  three  hundred  words,  and  so  in 
proportion  for  any  greater  or  less  number  of  words. 

If  any  overseer  shall  refuse  or  neglect  to  give  up  such  accounts 
on  oath,  or  shall  refuse  or  neglect  to  pay  over  to  his  successors  all 
moneys  and  otheir  things  of  the  parish  in  his  hands^  as  before 
directed,  he  shall  be  committed  to  the  gaol  till  he  comply,  or  be 
indicted  and  fined. 

If  an  overseer  shall  remove  from  the  parish,  he  shall,  before 
such  removal,  deliver  over  to  some  other  overseer,  or  to  the  churchy 
virarden,  such  his  accounts  verified  as  aforesaid,  together  with  all 
moneys,  rates,  books,  papers,  and  other  things  belonging  to  the 
parish,  under  the  like  penalty  of  imprisonment. 

In  case  of  the  death  of  any  overseer  during  his  office,  his  execu-  . 
tors  or  administrators  shall,  within  forty  days  after  his  decease, 
pay  over  unto  some  other  overseer  of  the  parishi  or  die  church- 
warden, out  of  the  assets  of  the  deceased,  all  moneys  received  by 
him  by  virtue  of  his  office,  and  not  therein  disbursed,  before  any 
other  debts  be  paid ;  and  shall  also  deliver  over,  in  like  manner 
:all  other  things  belonging  to  the  parish,  which  shall  cono^  ipo  their 
possei^sion  as  executors  or  administrators  aforesaid. 
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Though  an  overseer  should  become  a  bankrupt,  ^e  money  he 
has  collected  for  the  use  of  the  poor  will  not  be  affected,  he 
holding  such  money  in  the  capacity  of  a  trustee  for  the  pa-^ 
rish;  nor  will  his  bankruptcy  discharge  him  frpm  his  oliice  o^ 
overseer. 

Persons  unjustly  charged  by  the  accounts  6f  the  overseers  may 
(on  giving  reasonable  notice  to  slich  overseers)  appeal  to  the 
next  quarter  sessions.  And,  afte^  such  appeal  has  oeen  deter- 
mined, any  two  justices  may,  if  the  said  appeal  be  ac^udgeii 
against  thfi  overseers,  enforce  the  payment  or  the  balance  diie  to 
the  parish;  and  if  such  justice  refuse  or  neglect  to  enforce  pay- 
ment, he  may  be  compelled  so  to  do  by  mandumus  from  the  Court 
of  King's  Bench.  And  it  is  not  in  the  discretion  or  power  of  the 
vestry  to  dispense  with  the  payment  of  such  balance,  not  even 
thouffh  they  may  wish  him  to  retain  it  for  the  purpose  of  paying  ^ 
bill  they  may  have  engaged  to  answer ;  nor  can  an  overseer  retain 
any  part  of  the  money  in  his  hand  to  pay  an  assistant  in  the  dis- 
charge of  hia  duty,  even  though  such  assistant  was  appointed,  and 
his  salary  fixed,  with  the  express  consent  of  the  parish ;  for  if  two 
overseers  be  not  enough,  more  may  be  appointed. 

In  protection  of  the  lawful  authority  pf  overseers  under  the  said 
sta^tute  of  48  Eliz^  it  is  provided,  that  if  any  action  of  trespass^  be 
brought  against  them  for  any  act  of  their  duty,  the^mav  plead  th^ 
general  issue,  or  make  avowry,  cognizance,  or  justification ;  and  if 
Uie  matter  be  determined  in  favour  of  the  defendants,  they  shall 
recover  treble  damages,  with  costs  of  suit ;  which  damages  are  to 
be  assessed  by  the  jury,  and  the  court  are  to  treble  such  damages, 
and  give  costs. 

If  a  person  aissessed  to  the  poor*s  rate  refuse  to  pay,  and,  on  the 
overseers  going  to  make  a  distress,  the  party  voluntarily  deliver 
bia*  goods  to  th^  officer,  the  overseer  shall  have  treble  damages 
in  aa  action  of  trespass  afterwards  brought  against  him  by  such 
party ;  but  the  costs  shall  not  be  trebldl.  And  on  the  plaintiff 
belnff  nonsuited,  the  overseer  shall  have  a  writ  of  inquiry  to  ascer- 
tain his  damages.  So  4fler  a  nonsuit  in  replevin,  when  defendants 
avow  as  overseers.  So  on,  a  verdict  for  defendant,  if  jury  omit  to 
assess  the  damages. 

By  T Jac.  t.  c.  5.  it  is  enacted,  that  in  any  action  brought  against 
overseen  or  churchwardens,  or  others  executing  thehr  orders^ 
every  such  person  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence;  and  if  the  verdict  be  in  his  favour,  the  judge 
before  whom  the  matter  shall  be  tried  shall  allow  the  defendant 
double  costs.  But,  in  order  to  entitle  him  to  double  costs,  the  de- 
fendant must,  at  the  time  of  trial,  obtain  a  certificate  of  the  judge, 
that  the  action  was  brought  against  him  for  something  done  in 
execution  o^  this  act. 

By  21  Jao.  1.  c.  12.  actions  on  the  case,  trespass,  battery,  oir 
£llse  imprisonment,  brought  against  overseers  or  other  persons 
acting  under  them,  shall  be  laid  in  the  county  where  the  fact 
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wms  done,  aad  not  elsewhere:  and  if  the  plaintiff  diall  not  prove 
the  fact  committed  within  the  county,  the  defendant  shall  be 
found  not  guilty,  aad  shall  have  all  the  remedies  of  the  above 
statutes. 

But»  to  entitle  an  overseer  to  double  costs  under  the  above 
statutes,  the  judge  must  certify  that  he  was  acting  in  the  execution 
of  his  office.  Yet,  on  a  special  verdict,  when  it  appears  that  the 
act  was  done  by  the  defendant  in  virtue  of  his  office,  the  master 
must  tax  double  costs,  though  there  have  been  no  certificate  by 
the  judge. 

By  17  Geo.  111.  c.88.  §  8.  where  any  distress  shall  be  made 
for  money  justly  due  for  relief  of  the  poor,  the  distress  shall  not 
be  deemed  unlawful,  nor  the  parties  trespassers,  for  any  want  of 
form  in  the  appointment  of  the  overseer,  nor  shall  the  parties  dis- 
training be  deemed  trespassers  ab  imilio  on  account  of  any  itregu; 
larity  afterwards  done  by  them ;  but  the  party  injured  may  recover 
ifull  satisfaction  for  the  special  damage  in  an  action  of.  trespass, 
or  on  the  case,  at  the  election  of  the  plaintiff.  And  by  §  9.  of  the 
same  statute,  it  is  enacted,  that  if  the  plaintiff  shall  recover  in 
such  action,  he  shall  have  his  ftill  costs,  and  all  the  like  remedies 
for  the  same  as  in  other  cases  of  costs. 

By  §  10,  no  plaintiff  shall  recover  for  any  such  irregularity, 
if  tender  of  amends  have  been  made  by  the  party  distraining  be- 
fore action  brought.  And  it  has  been  held  that  this  act  extends 
to  give  costs  to  overseers  on  an  indictment  against  a  man  for 
refusing  to  obey  an  order  of  sessions  respectuig  the  payment  of  a 
poor  rate. 

By  24  Geo.  II.  c.  44.  it  is  enacted,  that  no  action  shall 
be  brought  against  any  constable,  or  other  officer,  or  persons 
acting  in  his  aid,  for  any  thing  done  in  obedience  to  any  war- 
rant of  a  justice  of  the  peace,  until  demand  of  the  perusal  and 
copy  of  such  warrant  has  been  made  or  left  at  the  usual  place 
of  his  abode,  by  the  party  or  his  attorney,  and  the  same  has 
been  refused,  or  neglected  for  the  space  of  six  days  after  such 
demand.  It  has  been  determined,  that  overseers  of  the  poor, 
thouffh  not  expressly  named,  are  officers  within  the  protection 
of  the  statute.  After  such  demand,  if  any  action  shall  be 
brought  against  him,  without  making  the  justice  who  granted 
the  warrant  a  defendant  with  him,  the  jur^  shall,  on  such 
warrant  being  produced  and  proved  at  the  trial,  find  a  verdict 
for  the  defendant,  notwithstanding  any  defect  of  jurisdiction  or 
authority  in  such  justice  to  grant  the  same.  Therefore  overseers 
cannot  be  sued  in  trespass  for  levying  a  poor  rate  by  distress, 
without  joining  the  magistrate  who  granted  the  warrant  in  the 
action. 

But  it  has  been  held,  that  if  replevin  be  brought  against  an 
overseer,  on  a  distress  taken  for  nonpayment  of  the  poor-rate,  the 
justices  who  issued  the  warrant  need  not  be  made  parties  to  the 
action. 
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If  such  action  be  brought  jointly  against  such  justice  and  «i<ih 
officer,  or  person  acting  in  his  aid,  then,  on  proof  of  such  warrant, 
^ejnty  shall  find  for  such  officer  or  his  assistant,  notwithstanding 
such  defect  of  jurisdiction  as  aforesaid :  and  if  the  verdict  shaH  be 
given  against  the  justice,  the  plaintiff  shall  recover  his  costs 
against  such  justice,  to  be  so  taxed  as  to  include  all  costs  which  the 
Bkdntiff  b  lidi>le  at  law  to  pay  him  for  whom  the  verdict  shall  be 
found. 

And,  lastly,  no  action  shall  be  maintained  against  any  officer, 
or  person  acting  under  his^  directions,  unless  it  be  commenced 
wHain  six  calendar  months  after  the  cause  of  the  action  shall 


By  43  Eliz.  c.  2.  every  churchwarden  or  overseer  of  the  poof, 
who  diall  be  negligent  in  the  execution  of  his  office,  vhall  lorfeit 
ibr  every  default  the  sum  of  20i.  to  be  expended  for  the  use  of  the 
poor  of  the  parish. 

But  the  penalty  fornot  meeting  in  the  church  cannot  be  inflicted 
on  4>ver8eers  of  extra-parochial  places,  for  there  they  have  no 
ehnrch  to  meet  in.  Nor  can  an  overseer  be  judged  guilty  of  ab* 
senting  himself  from  monthly  meetings,  until  he  has  had  personal 
notice  of  his  appointment. 

If  negligence  be  shewn  bv  a  churchwarden,  the  penalty  is  to  be 
levied  by  the  overseer ;  and  if  by  the  overseer,  the  penalty  is  to  be 
levied  by  the  churchwarden :  the  same  to  be  levied  by  distress, 
under  warrant  of  two  justices  (one  of  the  auorum),  orof  the  head- 
officers  of  corporate  places ;  and  if  no  distress  can  be  had,  the 
offender  to  be  commit^  to  prison  tili  the  fine  be  paid.  • 

By  17  Geo.  II.  c.  38.  if  any  churchwarden  or  overseer  of  the 
poor  shall  neglect  to  obey  the  directions  of  that  act,  or' shall  act 
contrary  thereto,  in  any  case  where  no  penalty  is  expressly  pro- 
vided, he  shall,  for  every  such  offence,  forfeit  a  sum  not  exceeding 
5/.  nor  less  than  20s.  at  the  discretion  of  the  justice,-  to  be  levied 
by  distress  and  sale  as  aforesaid.  But  information  of  offences  under 
this  act  must  be  made  within  two  months  after  committed.  And 
fiirther,  by  33  Geo.  III.  c.  55.  justices  at  the  petty  sessions  are 
empowered  to  impose  upon  churchwardens,  overseers,  &c.  for 
neglect  of  duty,  or  disobedience  to  warrants,  any  reasonable  fine 
not  exceeding  40it. 

The  Court  of  King*s  Bench  will  grant  an  information  against 
overseers  for  not  receiving  a  pauper  regularly  sent  to  them  oy  an 
order  of  two  justices. 

If  an  overseer  make  an  alteration  in  a  poor-rftte,  after  it  has 
been  allowed  by  two  justices,  with  the  approbation  of  such  justices, 
he  shall  not  be  punished  by  information. 

The  court  will  not  grant  an  information  against  overseers  for 
procuring  the  marriage  of  a  pregnant  pauper  witfi  a  view  to  burden 
another  parish.  And  yet,  it  seems,  they  may  be  indicted. 
*  If,  oh  a  dispute  respecting  a  rate  for  relief  of  the  poor,  the 
matter  be  referred,  and  in  the  mean  time  the  overseer  borrow 
money  on  his  own  notes  for  the  relief  of  the  poor,  and  he  make 
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no  rate  to  rekubune  himself,  the  lender  may  recover  the  money 
lent  in  an  action  for  money  had  and  received. 

By  55  Geo.  III.  c.  137«  no  churehwarden,  or  overseer  of  the 
poor,  or  any  other  person  having  the  maiiagement  of  the  poor,  shall 
furnish  or  supply,  for  bis  or  their  own  profit,  any  articles  or  pro- 
visions for  the  support  of  the  poor,  under  the  penalty  of  100/.  ex- 
cept there  should  not  be  a  person  competent  or  willing  to  under^ 
take  it  in  the  parish. 

l^ARISH   SEtTLKMENTS« 

By  statutes  passed  in  the  reign  of  Car.  II.  nettlvments  were  de- 
clared to  be  cained  by  birth,  by  residence,  by  apprenticeship,  or 
by  service ;  afterwards  notice  of  inhabitancy  was  required ;  subse- 
quent provisions  allowed  other  circumstances  of  notoriety  to  be 
equivalent  to  such  notice ;  and  those  circumstances  have  from  time 
to  time  been  altered,  enlarged,  or  restrained,  whenever  the  expe- 
rience of  new  inconveniences  suggested  thie  necessity  of  a  remedy. 
The  law  of  settlements  may  now  therefore  be  reduced  to  the  fol- 
lowing general  heads :  1.  By  birth  ;  2.  By  parentage ;  3.  By  mar- 
riage ;  4.  By  apprenticeship  ;  5.  By  hiring  and  service  ;  G.  By  resi- 
dence on  a  tenement  of  the  value  of  10/.  a  year;  7.  By  estate; 
8.  By  paying  public  taxes ;  0.  By  serving  a  public  office.  And 
should  any  boor  person  become  chargeable  to  the  parish  where  he 
resides,  without  having  gained  a  settlement  by  either  of  those 
means,  he  will  be  removable  to  his  own  proper  parbb^  by  order  of 
two  justices. 

1.  Bjf  birth. — Wherever  a  child  is  born,  that  is  prima  facie 
the  place  of  its  settlement,  but  not  conciushelif  so:  for,  with  re- 
spect to  a  legitimate  child,  whenever  the  settlement  of  its  parents 
can  be  discovered,  the  same  is  the  settlement  of  the  child. 

The  place  of  its  birth,  however,  is  generally  the  settlement  of  a 
bastard  child ;  but  this  rule  is  not  without  exceptions. 
.  If  the  birth  be  procured  in  any  particular  parish  by  contrivance 
or  fraud  ;  as  where  an  unmarried  woman  being  with  child,  and  near 
her  timie  of  delivery,  is  conveyed  to  an  adjoining  parish  and  there 
delivered,  the  child'  will  belong  to  the  parish  where  the  woman  pre- 
viously dwelt. 

Also,  if  a  woman  be  removed  by  order  of  a  removal  to  another 
parish,  apd  be  there  delivered  during  an  appeal  against  such  order, 
the  child,  in  case  such  order  of  removal  be  quashed,  will  not  be 
settled  where  born,  but  in  the  place  from  whence  the  mother  was 
iiemoved. 

By  17  Geo.  II.  c.5.  if  any  woman  wandering  and  begging, 
shall  be  delivered  of  a  bastard  child  in  a  place  to  which  she  doea 
not  belong,  and  thereby  become  chargeable,  and  the  churchwardens 
and  overseers  convey  her  to  a  justice,  the  child  shall  not  be  settled 
where  bom,  but  belong  to  the  settlement  of  the  mother. 

So,  likewise,  when  a  bastard  is  born  in  a  house  of  correction,  or 
county  gaol,  the  child  belongs  to  the  parish  of  the  mother^  and  not 
to  the  parish  where  born. 
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By  13  Geo.  II.  c.  82.  no  bastard  child  born  in  any  lying-in  hos- 
pital shall  thereby  gain  a  settlement.  And  by  20  Geo.  IL  c.  36 
bastard  children  born  in  any  house  of  industry  of  any  district  in- 
corjporated  for  the  relief  of  the  poor^  shall  not  therefore  be  settled 
in  the  parish  where  such  house  may  be  situated.  In  all  which  cases 
the  child  belongs  to  the  parisli  or  place  of  its  mothcr*s  legal  set- 
tlement. 

2.  Bjf  parentage. — The  father*8  settlement  is  the  settlement  of  the 
children,  when  it  can  be  found  out.  The  death  of  the  jfather  does 
not  alter  the  settlement  of  the  child ;  for  if  the  father  die  before 
the  child  is  bom,  the  child  -shall  be  settled  where  the  father  was 
settled  before  his  death. 

Where  a  father  gains  a  second  settlement  after  the  birth  of  his 
child,  that  settlement  is  immediately  communicated  to  the  child, 
and  Uie  child  may  be  sent  to  the  place  of  his  father*s  settlement, 
without  ever  having  been  there  before. 

A  child  is  not  emancipated,  so  as  to  lose  the  benefit  of  any  set- 
tlement which  his  father  may  gain,  until  he  comes  of  age,  or  mar- 
ries, or  till  he  has  gained  a  settlement  in  his  own  right,  or  till  he 
has  contracted  a  relation  inconsistent  with  the  idea  of  his  being 
part  of  his  father's  family. 

If  a  woman  marry  again  to  a  man  settled  in  another  parish,  her 
children  by  her  former  husband  must  co  with  her  for  nurture ; 
yet  they  are  no  part  of  her  second  husband^s  family,  and  there- 
fore gain  no  settlement  in  the  parish  wher^  the  father-in-law  is 
settled. 

But  if  a  widow,  by  renting  10/.  a  year,  gain  a  new  settlement, 
her  children  are  settled  with  her. 

It  seems  now  agreed,  that  a  legitimate  child  shall  necessarily 
follow  the  settlement  of  its  parents,  as  a  nurse-child,  or  as  part  of 
the  family,  only  till  it  shall  be  seven  years  of  age ;  and  that,  after 
that  age,  it  shall  not  be  removed  as  part  of  the  father's  family, 
but  with  an  adjudication  of  the  place  of  its  own  last  legal  settle- 
ment, as  being  deemed  capable  at  that  age  of  having  gained  a  set- 
tlement of  its  own.  Porthe  5£liz.  c.5.  §  12.  enacts,  that  a  child 
of  seven  years  of  age  may  be  bound  apprentice  to  a  shipwrighf, 
fisherman,  owner  of  a  ship,  or  other  person  using  the  traae  of  the 
seas:  and  by  the  17  Geo.  II.  a  vagrant's  child  of  that  age  may  b^ 
put  out  an  apprentice  by  the  justices ;  and  when  he  shall  have 
resided  and  lodged  in  a  parish  for  forty  days  under  the  indenture, 
he  vrill  thereby  have  gained  a  settlement.  Hence  it  is  apparent, 
therefore,  a  per^pn  may  gain  a  settlement  in  his  own  right  at  the 
age  of  seven  years  and  forty  days. 

3.  Bi^  matTiage.—A  woman  marrying  a  husband  who  has  a 
known  settlement,  shall  follow  the  husband's  settlement. 

But  where  the  husband  has  no  legal  settlement,  the  wife  retains 
that  which  she  had  before  the  marriage ;  for  she  ought  not  to  be 
put  in  a  worse  condition- than  she  Wi^  before  her  marriage. 

If  the  husband  be  abroad,  and  the  place  of  his  settlement  not 
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known,  the  wife  may  be  remoyed  to  her  maiden  settlemait^  thovgh 
it  is  uncertain  whether  the  husband  be  alive  or  dead. 

A  wife  can  gain  no  settlement  separate  and  distinct  from  her 
husband  during  the  coverture :  as  in  the  case  of  Ayihorp  Radiagt 
and  White  Roding,  M.  30  Geo.  II.  The  wife,  after  the  husbaiid 
was  run  away»  went  to  live  upon  a  copyhold  of  her  husbflmd'Sy 
where  he  had  never  resided ;  and  it  was  held,  that  though  she 
might  not  be  removed  from  thence,  yet  (her  husband  being  livmg) 
she  could  not  thereby  gain  a  settlement.  ^ 

Though  it  is  genenuly  true,  that  no  settlement  shall  be  good 
which  is  brought  about  bv  fraud,  yet  Uiere  are  exceptions ;  for 
if  a  marriage  take  effect  by  such  a  stratagem  as  the  foUowtag, 
the  settlement  is  good,  though  the  contrivers  are  lifd>le  to  prose- 
cution. Overseers  were  indicted  for  a  conspiracy,  in  giving^  a 
small  sum  of  money  to  a  poor  man  of  another  parbh,  to  induce 
him  to  marry  a  poor  lame  woman  of  their  own  parish,  and  s« 
conspiring  to  settle  the  woman  in  the  other  parish,  where  the 
husband  was  settled*  By  the  court: — If  there  is  a  conspiracy  to 
let  lands  at  10/.  a  year  to  a  poor  man,  in  order  to  gain  him  a  set- 
tlement, or  to  make  a  certificate  man  a  parish  officer,  or  to  send 
a  woman  pregnant  with  a  bastard  child  into  another  parish  to  be 
delivered  there,  in  order  to  charge  the  parish  with  the  child ;  these 
are  certainly  crimes  indictable.  But  this  indictment  was  quashed^ 
for  want  of  averment  that  the  woman  was  legally  settled  in  the 
Darish  relieved  by  her  marriage. 

If  a  feme-covert  be  removed  by  an  order  of  two  justices  from 
A  to  B,  describing  her  as  '*  widow,*'  and  there  be  no  appeal 
against  it,  it  is  conclusive,  not  only  as  to  her  settlement,  but  also 
as  to  that  of  her  husband. 

4.  By  apprenticeship. — If  a  person  be  bound  apprentice  by  in- 
denture, wherever  he  continues  forty  days  in  the  service  of  his 
master  or  mistress,  there  such  apprentice  gains  a  settlement ;  and 
where  any  person  serves  the  last  forty  days  of  his  apprenticeship, 
that  is  the  place  of  his  legal  settlement. 

It  is  not  absolutely  necessary  that  forty  days*  residence  must  be 
successively  to  gain  a  settlement :  as  in  the  case  of  the  K,  v.  Ct- 
rencetter,  an  apprentice  was  bound  in  the  parish,  who  lived  there 
off  and  on  for  three  quarters  of  a  year*  Exception  was  taken,  that 
this  was  no  settlement,  since  he  might  not  inhfd>it  for  forty  days 
together.  Bui;  by  the  court,  that  is  not  necessary,  and  the  ordicr 
for  making  it  a  settlement  was  confirmed. 

If  an  apprentice  be  turned  over  during  his  iqnirenticeship,  or 
serve  another  master,  so  it  is  by  the  consent  of  his  master,  he 
gains  a  settlement  in  the  parish  where  he  served  the  remainder  of 
his  time. 

If  a  master  take  an  apprentice,  and  during  the  boy*s  time  the 
master  run  away,  and  the  boy  hire  himself  to  another  for  a  year, 
such  serving  gains  no  settlement,  he  not  being  of  a  capacity  to 
hire  himself.  It  would  be  otherwise,  bad  it  been  by  consent  of 
the  master,-or  had  his  indentures  been  cancelled.^ 
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The  BeUtement  of  ao  afipreiitict  dots  not  always  depend  on  the 
settlement  of  the  master,  as  in  the  ease  of  Si.  Bride'i  and 
St.  Sa9umr^$i  A  woman  who  was  settled  in  the  parish  of  St.  Sa^ 
vionr,  with  her  i^pprentice  by  indenture,  took  a  lodging  in  the 
parish  of  St.  Bride,  and  there  continued  above  for^  days  with  her 
apprentice,  who  served  her  there.  This  was  held,  by  the  court, 
to  be  a  settlement  of  the  apprentice  at  St.  Bride's,  though  the 
mistress  had  no  settlement  tiiere. 

An  apprentice  may  gain  a  settlement,  whilst  his  master,  not 
renting  10/.  a  year,  gains  none.  In  such  case,  the  master  being 
removed  may  apply  to  the  justices  to  compel  the  apprentice  to  go 
with  him. 

A  settlement  is  not  acquired  by  binding  and  serving,  but  by  in^ 
habiting,  which  can  only  be  where  the  party  lodges. 

By  the  12  Ann.  st.  1.  c.  18.  §  2.  any  person  who  shall  be  an 
apprentice  bound  by  indenture  to  any  person  residing  under  a 
certificate  in  any  parish,  and  shall  not  aherwards  have  gained  a 
legal  settlement  in  such  parish,  such  apprentice,  by  virtue  of  such 
a^renticeship,  shall  not  gain  any  settlement  in  such  parish. 

6.  By  hiring  and  service. — By  the  3  W.  III.  c.  11.  it  is  enacted^ 
that  if  any  unmarried  person,  not  having  child  or  children,  shaH  be  . 
lawfully  hired  into  any  parish  or  town  for  one  year,  such  service 
shall  be  adjudged  and  deemed  a  good  settlement  therein.  But  the 
8  &  9  W.  III.  c.  30.  declares  that  no  such  person  so  hired  shall 
be  adjudged  to  have  a  good  settlement  in  any  such  parish  or  town- 
ship, unless  such  person  shall  continue  and  abide  m  such  service 
during  the  space  of  one  whole  year. 

But  by  the  12  Ann.  st.l.  c.  18.  §2.  if  any  person  shall  be  a 
hired  servant  with  any  person  who  did  come  into,  or  shall  reside  in 
any  parish,  township,'  or  place,  by  means  of  a  licence  or  certificate^ 
and  not  afterwards  having  gained  a  legal  settlement  in  such  parish^ 
township,  or  place,  such  servant  shall  not  gain  any  settlement  in 
such  parish,  township,  or  place,  by  reason  of  such  hiring  or  service, 
but  shall  have  his  settlement  as  if  he  had  not  been  a  hired  servant 
to  such  person. 

All  hiring  for  a  few  days  short  of  a  year,  for  the  purpose  of  avoid- 
ing a  settlement,  will  be  considered  as  fraudulent ;  and  the  service 
will  not  be  allowed  to  make  a  good  settlement.  Less  than  forty 
days'  residence  in  any  parish  will  not  gain  a  settlement ;  but  if  the 
contract  be  for  a  year,  and  the  service  be  performed  (suppose  at 
sea,  or  in  distant  journeys),  the  residence  need  not  be  forty  days 
sucoessi^y ;  it  is  sufficient  if  within  the  year  he  reside  forty  days 
in  the  whole. 

'  In  the  case  of  Holland  v.  Bradley,  E.  21  Geo.  III.  it  was 
determined,  that  when  a  person  has  resided  part  of  the  year  in 
one  parish,  and  part  in  another,  at  different  times  and  intervals, 
making,  when  added  together,  more  than  forty  days  in  each,  his 
settlement  is  in  the  parish  where  he  lodged  the  last  night. 

If  there  is  an  inhabitancy,  under  a  hiring  for  a  year,  of  forty 
days,  at  any  intervals  throughout  the  year,  in  any  number  of 
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parishes,  wherever  the  last  day*8  inhabitancy  ahaU  happen  to  be, 
such  vriil  connect  with  any  prior  inhabitancy  in  the  course  of  the 
year ;  and  if»  throughont  the  whole  year»  the  whole  will  th^e 
amount  to  forty,  in  that  place  the  settlement  attaches. 

If  a  man  hired  for  a  year  mfurry,  after  having  served,  half  ^yefpr, 
the  marriage  does  not  binder  the  service ;  if  the  man  perform  Ae 
service,  he  gains  a  settlement. 

Where  there  is  a  hiring  for  a  year,  and  a  service  for  a  year,  and 
a  continuance  under  the  same  service,  it  is  sufficient  to  gain  a  set- 
tlement; and  such  settlement  must  be  in  the  parish  iivhere  it  was 
performed  the  la3t  forty  days. 

A  general  hirinff,  without  any  particular  time  agreed  upon,  is 
construed  to  be  a  hiding  for  a  year,  and  therefore  sufficient.  But 
not  a  hiring  by  the  piece,  or  as  a  weekly  labourer.  : 

Where  nothing  is  said  in  a  contract  of  hiring  about  time,  but  a 
reservation  of  weekly  wages,  it  is  a  weekly  hiring  only ;  therefore 
ivhere  the  contract  is  for  the  servant  to  live  with  his  master,  the 
latter  finding  him  in  board  and  lodging,  and  paying  him  2f .  M.  per 
week,  no  settlement  can  be  gained  by  more  than  s^  year's  service 
under  such  ^ntract. 

It  is  not  the  terms  of  the  hiring,  but  the  intention,  that  is  the 
criterion ;  for  thQugh  a  servant  be  hired  for  so  much  per  week,  yet 
if  it  be  understood  at  the  time  that  he  is  to  continue  for  the  year, 
|f  approved  of,  it  is  a  hiring  for  the  year. 

When  a  servant,  after  having  been  some  time  with  a  person, 
agrees  to  become  his  servant  from  ihe  time  he  first  came  to  him  at 
certain  wages,  such  hiring  is  held  not  to  be  sufficient  within  the 
statute,  so  as  to  gain  a  settlement  by  a  year's  serrice  from  hb  first 
coming. 

By  the  0  Geo.  Ill,  c.  31,  the  seryaqta  in  the  Magdalen  Hospital 
for  the  reception  of  penitent  prostitutes,  shall  not,  by  their  service 
\n  such  hospital,  gain  a  setUement  in  the  parish  where  such  hospi-* 
tal  is  situated.    - 

Sy  the  13  Geo.  II.  c.  22.  for  confirming  the  powers  given  by 
charter  to  the  governors  of  the  hospital  for  the  maintenance  of 
exposed  and  deserted  young  children,  it  is  provided,  that  no  child, 
nurse,  or  servant,  received  or  employed  in  such  hospital,  shall,  by 
virtue  thereof,  gain  any  settiement  m  the  parish  where  such  bosr 
pital  shall  be  situated. 

6.  By  residence,  and  renting  a  tenement  of  10/.  u  year. — 
By  the  59  Geo.  III.  c.  bO.  no  person  shall  acquire  a  settle- 
ment ill  any  parish  or  township  maintaining  its  own  poor  in  Eng^ 
land,  by  reason  of  his  or  her  dwelling  for  forty  days  in  any  tene-^ 
ment  rented  by  such  person,  unless .  such  tenement  shall  consist 
of  a  house  qr  building  within  such  parish  or  township,  being  k 
separate  and  distinct  dwelling-hoqse  or  building,  or  of  land  within 
such  parish  or  township,  or  of  both,  bond  fide  hired  by  such  per* 
son  at  and  for  the  sum  of  10/.  a  year  at  least  for  tiie  term  of  one 
whole  year ;  nor  unless  such  house  or  building  shall  be  held,  and  such 
land  occupied,  and  the  rent  for  the  same  i^ctually  paid,  for  the  term 
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of  one  whole  year  &t  the  least  by  the  person  fairing  the  same ;  nor 
unksa  the  whole  of  such  land  shall  be  situated  within  the  same 
parish  or  township  as  the  house  wherein  the  person  hiring  such  land 
shall  dwell  and  inhabit. 

7.  Bjf  estate. — A  person  having  an  estate  of  hb  own,  though  under 
1 OL  shall  gain  a  settlement  thereby  under  the  1 8  &  14  Car.  II.  c.  12. 

Having  land  in  a  parish  will  not  make  a  settlement ;  but  a  person 
living  in  a  parish  where  he  has  land  will  gain  one  without  notice : 
for  t^e  act  never,  meant  to  banish  men  from  the  enjoyment  of  their 
own  lands.  But  residence  upon  the  same  estate  is  not  necessary, 
provided  it  be  within  the  parish. 

A  person  may  not  be  removed  from  his  own  estate,  though  not 
settleid  thereby,  be  the  value  ever  so  small,  or  let  him  come  to  it  in 
what  manner  soever. 

If  an  estate  descend  to  a  certificated  person,  it  gains  him  a  set- 
tlement, because  it  is  by  operation  of  law,  and  not  by  an  act  of 
his  own. 

A  person  entitled  in  A,  and  afterwards  an  estate  falls  to  him  in  B ; 
this  will  not  entitle  the  parish  of  A  to  remove  him  thither:  if  he 
had  been  settled  in  B,  he  would  have  been  irremovable. 

A  man  may  gain  a  settlement  by  living  forty  days  on  his  own 
estate,  though  he  afterwards  sell  the  said  estate. 

By  the  9  Geo.  I.  c.  7.  no  person  shall  be  deemed  to  acquire 
any  settlement  in  any  parish  or  place  by  virtue  of  any  purchase  of 
an  estate  or  interest  in  such  parish  or  place,  whereof  the  consi- 
deration of  such  purchase  does  not  amount  to  30/.  bond  fide  paid, 
for  any  longer  or  farther  time  than  such  person  shall  inhabit  in 
such  estate,  and  shall  be  then  liable  to  be  removed  to  such  parish 
or  place  where  be  was  last  legully  settled  before  the  said  purchase 
and  inhabitancy  therein. 

A  person  who  is  resident  on  an  estate  granted  to  him  for  lives, 
in  consideration  of  two  guineas  fine,  and  one  shilling  rent,  cannot 
gain  a  settlement  by  forty  days*  residence,  as  on  his  own  estate, 
imder  statute  9  Geo.  I.  the  consideration  being  under  30/. 

8.  JBy  paying  public  taxes. — By  3W.  111.  c.  11.  §6.  if  any 
person  who  shall  come  to  inhabit  in  any  town  o^  parish,  shall  be 
charged  with,  and  pay  his  share  towarcfs  the  public  taxes  or  levies 
of  the  said  town  or  parish,  he  shall  be  adjudged  to  have  a  legal 
settlement  in  the  same. 

The  land  tax  i«  a  parish  tax  within  the  act. 

But,  by  the  9  &  1 0  W.  III.  c.  1 1 .  persons  residing  under  a  certi- 
ficate shall  gain  no  settlement  by  being  rated  to  and  paying  any 
such  levies,  taxes,  or  assessments. 

By  the  43  Geo.  III.  c.  161 . .  persons  paying  any  of  the  assessed 
taxes  shall  not  thereby  gain  a  settlement.  One  reason  may  pro- 
bably be,  because  they  do  not  thereby  contribute  any  thing  to  the 
.  pnbUc  stock  of  the  parish. 
.  .By  the  9 Geo.  I.  c.7.  persons  assessed  to  the  scavengers*  rate, 
or  to  the  repairs  of  the  highways,  and  duly  paying  the  same,  shall 
not  be  deemed  to  be  settled  thereby. 
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The  35  Geo.  III.  c.  101.  (  4.  provides  that,  after  the  jpasBiog 
of  that  act,  no  petBon  vAko  shall  come  into  any  parish  shall  |pua  a 
settlement  by  being  rated  to  any  tenement  under  10/.  a  year^ne; 
and  this  extended  to  persons  who  were  in  the  parish  at  the  time 
of  passing  the  act. 

9.  By  exeaUing  a  pmblie  cfiee.—By  the  3W.  c.ll.  §6.  ss^ 
.  person  who  shall.come  to  inhabk  in  any  town  or  parish,  who  ^laU 
for  himselC  md  on  hb  own  account,  execute  any  public  and  aBwnl 
office  or  cbu|;e  in  the  said  town  or  parish  dunng  one  whole  yesr, 
i^all  be  acyuoged  to  have  a'legal  settlement  in  the  same,  though  so 
notice  in  writing  be  delivered  and  puUished. 

TheO&  10 W.  c.ll»  also  enacts,  that  no  person  comiiig  into 
^ny  parish  by  certificate  shall  be  adjudged  by  any  act  whatsoever 
to  have  procured  a  1^^  settlement  in  such  parish,  unless  he  shall 
xeaUy  and  hm&fide  take  a  lease  of  « tenement  of  the  yearW  value 
^  1U/.  or  execute  s6me  annual  office  in  such  parish,  being  legally 
placed  in  such  office. 

The  office  must,  however,  be  an  unconditional  appointment  for 
O^e  whole  year  certain,  and  be  executed  during  such  oompkte 
period,  in  order  to  entitle  the  officer  to  gain  a  settlement  under 
such  appointment. 

Wiih  respect  to  what  shall  be  deemed  an  office^  or  charge  within 
the  statute,  it  has  been  determined,  that  the  office  of  tithing^maii 
(tl  e  principal,  but  not  the  deputy  tithing-man),  bonhokler,  war' 
den  w  a  borough,  parish  clerk  (even  though  not  licensed  by  the 
ordinary),  sexton,  bailiff  or  aleconner,  hog-ringer  (if  ananansi 
office  for  the  whole  parish),  collector  of  land  tax  or  otiierparBa^ 
mentary  duties,  governor  of  the  workhouse,  will  each  of  them  gain 
a  settlement  in.  the  parish  for  whick  th^  are  served. 

A  schoolmaster  is  not  legally  placed  in  his  office  till  he  has 
subscribed,  before  the  bislu^,  the  declaration  of  conformity  to 
the  liturgy  of  the  church  of  England,  and  is  licensed  before  lun. 

A  curate  officiating  in  a  pari^  at  an  annual  stipend  is  not  snch 
an  officer  as  to  be  entitled  to  a  settlement  under  3  Will.  111. 

Nor  ^n  es^ciseman,  whose  salary  was  paid  by  the  collector,  or 
without  any  deduction  frOm  his  salary. 

;  A  person  serving  the  office  of  constable  as  deputy,  does  sot 
thereby  gain  a  settlement.  He  must  be  legally  placed  in  bisofice, 
by  takbg  the  oaths  which  belong  to  it,  a^  it  must  appear  to  the 
court  how  he  came  into  his  employment  or  office. 
.  The.appcHntment  of  a  master  of  a  workhouse  by  the  paiidi 
officers  and  vestry,  pursuant  to  the  9  Geo.  I.  c.  7«  which  ensUes 
the  parish  officers,  parishioners,  ^c.  to  contract  with  any  person  fM^ 
|he  management  of  the  poor  in  the  workhouse,  (and  who  did  eontiici 
with  the  pauper  to  manage  the  poor  in  the  workhouse,  and  teach  the 
children  to  spin^  &c.  at  a  yearly  salary,  and  after  some  years  serrise 
dismissed  him  at  a  quarter's  notice)  is  not  a  public  annual  office  sr 
charge  within  the  SW.^M.  c.ll.  §6.  the  executing  of  which  fir 
a  year  will  confer  a  settlement. 
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If  the  sellleiftMit  of  a  paupef»  by  either  of  ^he  mei^na  we  have 
eomnevatedi  oanoot  be  ascertained,  he  must  be  supported  by  that 
parish  in  which  he  may  happen  to  become  chargeable. 

Thus^  a  child  deserted  and  left  by  its  parents,  was  held  to  be 
Maintainable  where  found. 

And  so  foreigners  and  their  children,  if  they  have  gained  no 
plaee  of  settlement,  and  are  unable  to  get  a  living,  must  be  sup«> 
ported  by  the  parish  where  they  happen  to  become  chargeable. 

But  in  all  cases  where  a  pauperis  settlement  can  be  ascertained, 
whenever  he  becomes  chargeable  to  any  parish  or  place  where  he 
ma^  be  resident  or  sojourning,  he  is  removeable  to  the  parish  to 
which  he  belongs. 

Formerly,  by  the  13  &  14  Car.IL  cl2.  on  complaint  made 
by  the  churchwardens  and  overseers  of  the  poor,  within  forty 
days  after  any  person  should  come  to  reside  in  any  parish,  on 
any  tenement  under  10/.  a  year,  being  likefy  to  become  chargeahkt 
two  justices  (one  of  the  quorum)  might  remove  him  to  the  place 
where  he  was  last  legally  settled,  unless  he  ffave  sufficient  security 
,for  the  discharge  of  the  parish,  to  be  aUowed  of  by  the  said 
justices. 

And,  to  prevent  indigent  persons  from  obtaining  settlements 
in  a  clandestine  manner,  it  was  enacted  by  the  1  Jac.  II.  c.  17« 
that  such  forty  days  should  be  reckoned  from  the  time  of  hia 
delivering  notice,  in  writing,  of  the  place  of  his  atMHie  and  the 
number  oif  his  family  to  one  of  the  churchwardens  or  overseers 
of  the  poor ;  and,  bv  the  3  W.  III.  c.  11.  from  the  publication  of 
such  notice  in  church. 

Hence  arose  the  practice  of  certificaieo,  to  enable  poor  persons 
to  remove  into  another  parish  for  the  better  maintenance  of  them; 
^aelves  and  families.  The  8  ^c  9  W.  TIL  c.  30«  enacted,  that  it  shall 
be  lawfid  for  any  person  to  go  into  any  place  to  work,  and  there  to 
reside, ,  if  he  shm  at  the  same  time  procure  and  deliver  to  the 
chnrphwardens  or  overseers,  where  he  shall  come  to  inhabit,  a 
certificate  under  the  hands  and  seak  of  the  churchwardens,  AeJ 
of  any  other  parish,  to  be  attested  by  two  or  more  credible  wit- 
nesses, thereby  acknowledging  the  person  mentioned  in  such 
joertificate.  to  l>e  an  inhabitant  legally  settled  in  that  parish;  and 
every  su<^  certificate,  having  been  allowed  of  and  subscribed  by 
two  justices  of  the  county,  or  liberty  from  whence  the  same  shall 
come,  shall  oblige  the  scud  parish  to  receive  and  provide  for  the 
person  mentioned  in  the  certificate,  together  with  his  or  her  family, 
as  inhabitants  of  that  parish;  and  if  at  any  time  they  iriiould 
hi^>pen  to  become  chai^eable,  or  be  forced  to  ask  relief  of  th^ 
pansh  to  which  they  shall  have  so  come,  it  shall  then  and  not 
before  be  lawful  for  such  person  and  his  or  her  children  (though 
bom  in  that  parish,  and  not  having  otherwise  acquired  a  le^ 
settlement  there)  to  be  removed,  conveyed,  and  settled  in  the 
parish  firom  which  such  certificate  was  brought. 

And  by  the  9  d?  10  Geo.  III.  c.  11.  it  is  enacted  that  a  perr 
son  tiktts  coming  into  any  parish  by  certificate  shall  not :  be  ad^ 
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judged  by  any  act  whatsoever  to  have  procared  a  legal  settlement 
in  such  paristi,  uftless  he  shall  really  and  bond  fidt  take  a  lease 
of  a  tenement  of  the  yearly  value  of  10/.  or  execute  some  annual 
odice  in  such  parish,  being  legally  placed  in  such  office. 

And  by  12  Ann.  c.  18.  if  any  person  residing  in  a  parish  by 
certificate  shall  take  an  apprentice,  or  hire  a  servant,  such  appren- 
tice or  such  servant  shall  not  be  adjudged  thereby  to  gain  any  set- 
tlement there. 

.  And  by  the  33  Geo.  III.  c.  54.  (authorizing  persons  to  fonn  them- 
selves into  societies  for  the  purpose  of  raising  a  supply  for  the 
mutual  relief  of  the  members  in  old  age,  &c,)  ft  is  provided,  that 
no  member  of  any  such  society  coming  to  reside  in  any  parish,  with 
a  ceitificate  from  the  stewards,  presidents,  wardens,  or  treasurers 
thereof,  or  two  of  them,  attested  by  one  witness,  acknowledging 
the.  person  to  be  a  member  of  the  said  society,  shall,  during  the 
lime  he  shall  be  a  member  thereof,  be.  removable  to  his  own  pro- 
per parish^  until  he  shall  become  actually  chargeable,  or  forced  to 
ask  relief  to  the  parish  to  which  he  shall  so  come. 

But  DOW  by  the  35  Geo.  III.  c.101.  so  much  of  the  act  of 
13  &  14  Car.  II.  as  authorizes  justices  to  remove  any  person  likely 
tp  become  chargeable,  is  repealed ;  and  it  is  dedu^,  that  from 
thenceforth  no  poor  person  shall  be  removed  as  aforesaid,  umtii 
muh  ferion  shall  have  become  acirtally  chargeable  to  the  parish  or 
place  in  which  he  shall  inhabit. 

And  it  is  also  by  the  same  act  declared,  that  no  person  shall  from 
thenceforth  be  enabled  to  gain  any  settlement  in  any  paridi  by 
delivery  and  publication  of  notice  in  writbg. 

But,  by  §  6.  of  the  same  statute,  every  person  who  shall  hbve 
been  convicted  of  larceny  or  oihex  fehmy^  or  have  been  adjudged 
a  rogue  and  vagabond^  or  idle  and  disorderly  person,  or  a  person 
of  evil  fame,  or  a  reputed  thief,  and  every  unmarried  woman  with 
thild,  shall  be  deemed  and  taken  to  be  actually  chargeable,  within 
4he  meaning  of  the  act^  to  the  parish  where  they  shall  reside,  and 
may  be  removed  to  their  place  of  settlement. 
-  An  unmarried  woman  may  be  removed  to  the  place  of  her  set- 
tlement, on  account  of  her  being  pregnant,  under  the  35  Geo.  Hi. 
c  101.  §6.  even  though  she  be  residing  under  a  6txi&&t9^  from 
her  own  parish. 

The  35  Geo.  III.  c.  101.  §  2.  after  enabling  justices  to  suspend 
t>rders  of  removal  of  poor  persons,  and  to  order  the  expences 
thereby  incurred  to  be  defrayed  by  the  pauper's  parish,  and  to 
direct  the  charges  to  be  levic^l  by  warrant  of  distress,  enacts,  that 
if  the  parties  against  whom  it  is  issued,  are  out  of  the  jurisdiction 
of  the  justice  granting  the  warrant,  it  ahall  be  indorsed  by  some 
other  justice  within  whose  jurisdiction  they  are.  This  is  peremptory 
on  the  latter,  on  request  made. 

By  59  Geo.  III.  c.  12.  S  28.  any  jnatice  of  the  peacema^  Itke 
in  writing  the  examination  on  oath  of  any  person  having  a  wife  or 
-ohiM,  w^  shall  be  a  prisoner  in -any  gaol  or  house  of  eorrection, 
or  in  the  cmstody  of  the  keeper  of  any  soch  gaol  or  konat  of  cer- 
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lectioBy  or  y/tho  shall  be  in  the  cvstody  of  any  conttable  or  other 
pence-officer,  touchuig  the  place  of  his  or  her  last  legal  settle- 
meot ;  aod  such  exannination,  being  signed  by  such  justice,  shall 
be.  received  and  admitted  in  evidence  as  to  such  settlement  before 
any  justices,  for  the  purpose  of  any  order  of  removal,  so  long  4)nly 
as  the  person  so  examined  shall  continue  a  prisoner. 

By  50  Geo.  III.  c.  12.  any  two  justices  of  the  peace  are  autho- 
rised, ,upon  the  complaint  of  the  churchwardens  and  overseers  of 
ant  parish,  that  any  person  bom  in  Scotland,  or  in  Ireland,  or  in 
eitber.of  the  Isles  of  Man,  Jersey,  and  Guernsey,  which  shall  have 
bea>me  chargeable  to  such  parbh,  by  himself  or  herself,  or  his  or 
her  fiBMoily,  to  cause  such  person  to  be  brought  before  them,  and 
to  examine  such  person,  and  any  other  witness  or  witnesses,  on  oath^^ 
touching  the  place  of  the  birth  or  last  leffal  settlement  of  every 
such  person,  and  to  inquire  whether  he  or  she,  or  any  of  his  or  her 
children,  hath  or  have  gained  any  settlement  in  that  part  of  the 
United  Kingdom  called  £ngland :  and  if  it  shall  be  found  by  such 
justices,  that  the  person  so  brought  before  them  was  bom  in  Scot^ 
land  or  Ireland^  or  in  either  of  the  Isles  of  Man,  Jersey,  and  Guern- 
sey, and  hath  not  gained  any  settlement  in  England,  and  that  he  or 
she  hath  actually  become  chargeable  to  the  complaining  parish,- 
by  himself  or  herself,  or  his  or  her  family,  then  such  justices  shall, 
by  a  pass  under  their  hands  and  seals,  in  the  form  or  to  the  efieel 
presccibed  by  the  act  of  17  Geo.  II.  c.  5.  to  amend  the  laws  relating 
to  rogues  and  vagabonds  (muialU  mulandhj,  cause  such  poor 
person,,  his  wife,  and  such  of  his  or  her  children  so  chargeable  as 
shall  not  have  gained  a  settlement  in  England,  to  be  removed  to 
the  place  of  his  or  her  birth  or  last  legal  settlement,  in  the  mannet* 
by  tne  said  act  directed  for  the  removal  of  rogues  and  vagabonds 
to  Scotland  and  Ireland,  and  the  Isles  of  Man,  Jersey,  and  Gaern<' 
sev ;  and  all  constables  and  other  officers,  and  all  masters  of  ves- 
sels, are  required  to  convey  every  person  so  to  be  passed  in  the 
manner  directed  for  the  conveyance  of  rogues  and  vagabonds.  §  39. 

Scotch  and  Irish  vagrants  may  be  removed  with  or  without 
being  whipped  or  imprisoned.     §  34. 

By  the  6  Geo.  IV.  c.71.  §  3.  when  any  lunatic  or  dangerous 
idiot,  whose  settlement  cannot  be  ascertained,  shall  be  by  the^ 
order  of  two  justices  confined  in  any  lunatic  asylum,  it  shall 
.be  lawful  lor  any  two  justices  of  the  county  at  any  time  t/& 
examine  into  the  legal  settlement  of  such  lunatic  or  dangeroO!^ 
idiot ;  and,  if  satisfactory  evidence  can  be  obtained,  to  adjudge 
the  last  legal  settlement  of  such  lunatic  to  be  in  such  parish  or 
place  as  may  on  such  evidence  appear  him  to  be  bis  leg^l^ 
settlement,  and  forthwith  to  make  an  order  on  the  overseers  of 
the  poor  of  such  parish  or  place  to  pay  such  weekly  sum  to  the^ 
treasurer  of  such  asylum  as  shall  have  been  fixed  by  the.vtsitihg 
justices  as  a  fit  rate  for  the  maintenance,  medicine,  clothing,  and^ 
care  of  lunatics  confined  in  such  asylum.  ,      * 

.  If  4ht  overseers  of  the  poor  shall  feel  themselves  aggrieved  by 
any.such^order  as  aforesaid,  it  shall  be  lawful  for  them  to  appeal^ 
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%t  the  neM  general  quarter  sesnons  of  the  .peace  for  the 
in  which  flU(3h  lunatic  aaylum  sliall  be  iituatea ;  and  the  justices  at[ 
inch  sessions  shall  hear  and  determine  the  matter  of  such  anpeal, 
as  in  cases  of  appeals  against  orders  of  removal,  and  awara  auch 
costs  to  either  party  as  diall  seem  just  and  reasonable;  aiidia 
case  the  settlement  of  any  lunatic  respecting  whom  audi  ^order 
shall  have  been  made,  shall  be  there  determined  not  to  be  la  die 
parish  or  place  on  which  such  order  shall  have  been  made^  .then 
such  costs  shall  be  paid  by  the  treasurer  of  the  county  or-mi|ed 
counties  at  whose  expenoe  such  hinatic  aaylum  shall  have  baen 
erected, 

.  And  whereas  visiting  justices  are  authorised  from  tim^  W  tiase 
\o  fix  a  (pertain  weekly  rate  to  be  paid  for  each  person  confined  in 
any  lunatic  asylum,  which  rale  may  be  sufficient  to  defray  the 
whole  expence  of  the  maintenance  and  care,  medicines  and 
clothing  reauisite  for  such  person,  and  the  salaries  of  the  officers 
and  attendants;  and.  v^iereas  it  is  by  the  48  &  41^  Geo.UI. 
enacted,  that  the  justices  acting  for  the  division  of  the  coui^ 
where  such  parish  for  which  any  pauper  lunatic  hat  been  directed 
iMid  conveyeid  to  such  lunatic  a^ium  shall  be  situated,  shall  hiom 
^ime  to  time  make  order  on  the  overseers  of  such  parish,i  for  tlie 
payment  of  all  reasonable  charges  of  conveying  such  poor  person 
to  such  asylum,  and  for  the  weekly  parent  to  ^  treasurer  thereof 
of  iriuch  sums  as  the  visiting  justices  of  such  asylum  shall  have  fived ; 
and  whereas  it  is  expedient  that  better  provision  should  be  made 
for  the  recovery  of  such  sums;  it  is  therefore  further  enacted,  Uiat 
if  the  overseers  for  the  time  being  of  such  parish,  upon  whom  sueh 
order  shall  be  made,  shall,  for  the  space  of  twenty  days  after  due 
notice  of  such  order,  refuse  or  neglect  to  pay  the  sums  so  orderod 
^  to  be  paid,  the  same  shall  be  recovered  by  distress  and  sale  of  the 
goods  of  such  overseers  so  refusing  or  neglecting,  orany:^tbe]iv,' 
bjr  warrant  under  the  handa  and  seab  of  any  two  justices  of  any 
such  respective  counties.    §  5. 

CONSTABLES. 

s  Constables  are  of  three  sorts :  high  constables,  petty  constables, 
f^id  special  constables.      . 

The .  o$ce  of  high  constable  is  not  confined  to  any  particular  town 
or  parish,  but  extends  generally  to  the  whole  huncired  for  wkicii 
^e  is  appointed.  He  is  chosen  by  the  court  leet  of  the  franchise 
or  hundred  over  which  he  presides,  or  by  the  justices  at  tkeir 
i|uarter  sessionsi  and  is  removeable  by  the  same  authority  thai 
appoints  him. 

The  petty  ccnttahle's  jurisdiction  extends  to  the  particular  pa- 
rish, borough,  or  liberty  for  which  he  is  chosoi. 

Tlie  Bpeaal  coiitfaNe'«  jurisdiction  is  the  same  as  tiie  petty  con« 
flttabl^*8,  and  he  is  in  fact,  appointed  only  on  particular  emergen* 
cies,  to  assist  the  formet  in  his  duties. 

.  By  1  Geo.  I V^  c.  37.  Justices  of  the  peace  are<autfaorised,  where 
ii  shall  appear  by  the  information  onoathoffiverespectabkheufs* 
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iMideni,  that.ttiYtiniiidty  riot^  or  felony  has  taken  f>lace»  or  is 
likeiy  to  take  place,  and  may  reasonably  be  apprdiended,  such 
jvstiees  are  to  caH  upon,  nominate,  and  appoint,  by  precept  in 
writing  under  their  hands,  any  honseholdsrs  or  other  persons  (not 
legally  exempt  from  serving  the  office  of  constable)  residing  within 
their  rtq>eetive  dirisions,  or  the  neighbourhood  thereof,  to  act  aa 
spatial, eeostables,  for  such  time  ara  in  such  manner  as  to  the. 
wM  jastiees  shaH  seem  fit  and  necessary  for  the  preservation  of 
the  public  peace,  and  for  the  prevention  and  suppression  of  any 
tnmnH,  riot,  or  felony;  and^e  said  justices  are  to  administer  ta 
sack  peiami  so  appointed  the  usual  oaths  administered  by  laW  to 
att  special  constaMes.    §1. 

And  in  case  any  person  (not  legally  exempted  as  aforesaid)  so 
oattid  upon,  nomini&ed,and  dppoidted  by  such  justices,  shall  i^- 
le<tt  ar  refose  to  take  upon  himself  the  office,  and  to  act  as  sudi 
qMcial  constable,  such  pmon  so  neglecting  or  refusing  shall 
be  liaUa  to  the  same  fines,  penalties,  and  punishments,  as  persons 
iQefostng  to  take  upon  themselves  the  office  of  constable  are  now  by 
lavr  subject  to.  ^3. 
«  The  justices  assembled  at  the  general  or  quarter  sessions,  where 

rial  eonstidrfes  shall  have  been  called  out  as  aforesaid,  may  or- 
such  reasmuible  allowaace  for  trouble  and  expences,  to  be 
madeto  any  person  sp  called  out,  as  shall  seem  fit ;  which  allow- . 
anee  the  treasurer  of  such  county  or  place  is  to  pay. 
I  The  proper  business  of  a  constable  is^to  prevent  offences  against 
the  lairo,  to  detect  and  apprehend  offenders,  and  generally  to  pre^ 
serve  the  peace  of  the  district  over  which  he  is  appointed.  , 

One  of  their  prtadpal  duties  (arising  from  the  statute  of  Win- 
Chester,  which  appouts  them)  is  to  keep  watch  and  ward  in  their 
reqiective  jurtsdiraoBS.  Waid  (custodia,  or  guard)  is  chiefly  ap-^ 
plied  to  the  day-time,  and  intends  the  apprehension  of  rioters  and 
sebbens  on  the* highways ;  the  manner  of  doing  which  is  left  to  the 
discretion  of  the  jastioes  of  the  peace  and  of  the  constable.  Ward 
is  properly  fupplicable  to  the  night  only ;  and  it  begins  when  ward 
ends,  tmd  ends  when  that  begins,  that  is  to  say,  from  sun-settmg  to 
sun^rising.     . 

'  The  ixmstaUe  may,  at  his  discretion  (regulated  however  by  the 
itusCom  of  tte  place),  appoint  watchmen  to  keep  the  peace,  and 
apprehend  rogues,  vagabonds,  &c.  by  night,  who,  being  his  de^ 
Duties,  have  for  the  time  being  the  same  authority  as  the  constable 
himself 

The  constable  is  also  the  proper  officer  of  thejustice  of  the 
peaee>  and  bound  to  execute  his  warriints ;  and  therefore,  where  a 
justiaa  is  authorized  by  the  legislature  to  convict  a  man  jof  any 
<^w»oe,  and  to  levy  the  penalty  by  warrant  of  distress,  without  its 
b^ngsaid  by  whom  sndi  warrant  shall  be  executed,  ^e  constable 
is  the  proper  officer  to  serve  the  warrant,  and  may  be  indicted  foi* 
disohedienoe.  * 

^  Jie  is  also,  to  attend  on  coroners,  in  order  to  execute  their  war- 
taatai  and  likewise  on  the  judges  of  assise  at  the  gaol  delivery,  and 


Digiti 


zed  by  Google 


350  CotiHabies.  [mo&  iuu 


justices  at  the  general  and  special  sessiops,  for  thelike  purpose* 
But  he  may  execute  such  warrants,  &c.  dhrected  to  him  bydepn^^ 
if»  on  account  of  indisposition^  absence,  or  other  special  canse,  he 
cannot  conveniently  do  it  in  person. 

The  general  dut^  of  constables  appointed  in  London  (as  speci:- 
fied  in  their  oath)  is  to  keep  the  king's  peace  to  the  utmost  of  their 
power ;  to  arrest  affrayers,  rioters^  and  breakers  of  the  peace,  whov 
Hiey  are  to  carry  to.the  house  of  correction,  or  to  the  compter  «foae 
of  the  sheriffs ;  and,  in  case  of  resistance  or  escape^  to  make  out- 
cry upon  them,  and  pursue  them  from  street  to  street,  and  ward  la 
ward,  till  they  are  taken ;  to  search  for  commoo  nuisances  in  their 
respective  wards,  on  being  requested  by  scavengers ;  to  assist  the: 
beadle  and  raker  in  collecting  their  salary  and  quarterage;  to  pie- 
sent  to  the  lord  mayor  and  ministers  of  the  city  all  defaults  relalaig 
to  the  city  ordinances ;  to  certify,  monthly,  into  the  comrts  of  the 
mayor  the  christian  and  surnames  of  all  freemen  deceased,  and  also 
of  Uie  children  (being  orphans)  of  such  fjreemen,  together  wkh  (by 
the  articles  of  the  wardmote  inquest)  the  christian  and  snrmMBes^ 
place  of  abode,  profession,  or  trade,  of  all  persons  who  shall  newly. 
have  become  inhabitants  within  their  respective  precinciB,  and  ke^ 
a  roll  thereof:  for  which  purpose  they  are  to  make  inquiries^  at 
least  once  a  month,  as  to  what  persons  are  come  to  lodge  or  so-* 
joum  there ;.  and  if  they  lind  that  there  are  any  new  comers,  who 
were  sent  from  any  other  ward  for  bad  living,  or  any  misdemauuMi^ 
shall  require  them  to  give  sureties  for  their  good  behaviour,  which 
if  refused,  warning  is  to  be  given  them  and  their  landlords  that  they* 
depart,  and  on  refusal  they  may  be  imprisoned,  and  the  landlord, 
fined  a  year's  rent  of  the  house  or  apartments  they  inhabited. 

They  are  also,  by  10  Geo.  II.  c.  22.  to  certify  to  the  lord  mayor 
and  common  council  the  names  of  all  such  persons  as  shall  intermpt 
them  in  the  discharge  of  their  duty. 

Sworn  attorneys,  and  other  officers  whose  attendance  b  required 
in  the  courts  ofWesminster-Hall,  are  not  obliged  to  serve  and  exe- 
cute any  inferior  parish  office. 

The  president  of  the  commonalty  and  fellowship  of  physic  in 
London,  and  the  commons  and  fellows  of  the  same,  shallnot  be 
chosen  constables  in  the  city  or  suburbs  of  London.  But  in  the 
caseof  ilfoijfs  v.  TkanUon,  T.  39  Geo.  III.  it  was  detenninad  that 
the  mere  production  in  court  of  a  diploma  of  a  Doctor  of  Physic,, 
under  seal  of  one  of  the  universities,  is  not  in  itself  evidence 
to  shew  that  the  pHrty  named  in  the  diploma  is  entitled  to  that 
degree. 

By  the  6  Hen.  III.  c.  6.  and  18  Geo.  II.  c.  16.  suflgepna  in 
London  shall  be  exempted  from  this  office.  .  The  exemptioii  also 
extends  to  barber-surgeons,  approved  and  admitted  according 
to  the  statute  of  3  Hen.  Vlll.  c.  11.  so  that  they  exceed  not  twelve 
persons. 

By  the  6  &  7  W.  c.  4.  apothecaries  in  London,  and  within  seven/ 
miles  thereof,  bein^  free  of  the  jCompany  of  Apothecaries,  shall  be 
exempted  from  this,  office.     And  tiie  statute  enacts,  thiit  all 
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penofts  nauig  ^tte  art  of  an  apothecary  ia  the  country »  who  have 
aerved  ^  apprentices  for  seven  years,  according  to  the  6ELiz. 
ahaliakio  be  exempted. 

An  alderman  of  London,  by  reason  of  his  necessary  attendsiice 
on  the  courts,  is  not  compeiled  to  be  a  constable. 
-  %.the  IW.  c  18.  §  11.  teachers  or  preachers,  in  holy  orders,  in  a 
oongregatidn  l^ally  tolerated,  shall,  from  the  time  of  their  suUbcrip- 
tkm  and  taking  the  oaths,  be  exempted  from  the  office  of  constable. 

if  a  gentleman  of  qualitv,  or  fi  practising  physician,  be  chosen 
ocmstable  of  a  town  which  has  sufficient  peraons  besides  to  execute 
this  office,  and  no  special  custom  concerning  it,  perhaps  .he  may 
be  relieved  by  the  King's  Bench ;  but  it  seems  that  even  custom 
cannot  exempt  fitting  per90us  from  serving  the  office  of  constable, 
where  there  are  not  sufficient  besides  them  to  execute  it. 
.  The  prosecutor  of  a  felon  to  conviction  shall  be  discharged  from 
'  the  office  of  constable. 

A  person  serving  for  himself  as  a  private  man  in  the  militia  shall, 
during  the  time  of  such  service,  be  exempted  from  the  office  of 
constaUe.  And,  1^  36  Geo.  III.  c.  107.  no  serjeant,  corporal,  or 
drndnner  of  any^  militia,  or  any  private,  from  his  enrolment  till  his 
disdiarge,  shall  be  compelled  to  serve  as  a  peace  or  other  parish 
officer. 

It  has  been  contended,  that  a  custom  in  a  town,  that  the  inhabit- 
ants shall  serve  the  office  of  constable  by  turns,  is  good ;  and  that 
the  objection,  that  by  such  means  it  niay  come  to  a  woman's  turn 
to  serve  is  of  no  force ;  since  she  is  allowed  to  appoint  a  deputy, 
or  procure  one  to  serve  for  her,  who  shall  be  considered  as  a  pro- 
per officer. 

By  the  dl  Geo.  Ill  c.  17.  no  person  within  the  city  or  liberty  of 
Westminster,  who  is  of  the  age  of  sixty-three  years  jor  upwards, 
shall  be  compelled  to  serve  the  office  of  constable,  or  to  procure 
iahy  one  to  serve  in  his  room. 

The  ancient  officers  of  any  of  the  colleges  in  the  two  universities 
are  also  exempte^l  from  this  office. 

It  was  said  by  Ch.  J.  Holt,  6  Mod,  41.  that  no  person  who  keeps 
a  public  house  ought  to  be  a  constable. 

By  12  W.  c.2.  and  iGeoI.  c.4.  no  person  bora  out  of  the 
kmgdoma  of  England,  Scotland,  or  Ireland,  or  the  dominions 
thereof,  (except  he  be  born  of  English  parents),  shall  be  capable  of 
serving  anv  office  of  trust,  civil  or  military,  not  even  though  he  be 
naturalized  or  denizened :  on  which  statute  it  has  been  determined 
that  he  is  ineligible  to  serve  the  office  of  constable,  it  being  a  civil 
office  of  trust, 

'     Bat,  genendlv  speaking,  every  housekeeper,  inhabitant  of  the 
parish,  and  of  full  age,  is  liable  to  fill  the  office  of  constable. 
•     A  petty  constable  sworn  into  office,  and  executing  it  ,by  deputy, 
ihereby  discharges  a  certificate,  and  acquires  a  settlement.   . 

The  law  requires  that  every  person  should  have  honesty  to 
execute  his  office  truly,  without  malice,  affection,  or  partiality; 
secondly,  he  should  have  knowledge  to  understand  what,  he  t)Ught 
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to  do ;.  thirdly*  ability,  as  well  in  substance  or  estate,  as  m  bady^' 
that  so  he  may  intend  and  execute  hia  office  diligently,  and  not,: 
through  inipotency  of  body,  or  want,  neglect  his  doty.  And  H  he 
shall  be  chosen  constable  who  is  not  thus  qualified,  he.  may  be 
discharged  of  his  said  office,  and  another  fit  man  appointed.  ^ 

The  high  constable  is  usually  chosen  Wt  the  sessions  by  a  majo* 
rity  of  the  justices  of  the  division ;  and  petty  constables  may  oi 
common  ri^t  be  chosen  by  the  homage  or  jury  in  the  oouriJeet/ 
or,  if  there  be  no  court-leet,  by  the  sherin  in  his  tonm*  And  it  being 
settled  that  hb  election  is  in  the  people,  it  is  customary  in  many 
parishes  for  the  petty  constables  to  be  chosen  by  the  inhabitants  at 
a  vestry,  and  sworn  in  before  a  justice  of  the  peace. 

As  a  constable  is  a  principal  officer  of  the  peace,  the  justices 
of  the  peace  have,  ever  since  the  institution  of  their  office,  taken 
upon  them,  as  conseryatom  of  the  peace,  to  nominate  and  swear  in 
constables,  when  they  have  been  neglected  to  be  appointed  by  the 
leet.  It  has  also  been  held  that  they  may  appoint  constables, 
even  in  privileged  places,  and  where  there  has  been  none  for  fifty 
years  before;  as  in  the  Toww  Hamlets,  th^  chose  five  where 
there  had  formerly  been  but  one,  and  it  was  determined  that  the 
appointment  was  iawfiil. 

Not  only  where  the  leet  has  neglected  to  choose  a  constable,  but 
where  unable  or  unfit  persons  have  been  chosen,  the  justices  of  the 
peace  have  interfered  and  removed  them. 

If  a  constable  die,  or  remove  out  of  the  parish,  and  the  time 
of  holdbg  the  leet  be  at  a  distance,  his  place  ma^  be  filled  by  the 
sessions,  or  if  they  be  not  near,  by  the  neig^bonnng  justice  of  the 
peace. 

It  has  been  adjudged,  that  a  person  duly  chosen  at  the  leet  may 
be  sworn  in  by  the  sessions  of  the  peace,  though  he  be  rejected  by 
the  steward  of  the  leet.  .  .  . 

If  the  constable  be  present  at  the  time  of  his  election,  he  ought 
to  be  sworn  immediately ;  but  if  the  court  be  first  aiyoimed^  the 
steward  is  to  issue  out  a  precept  commanding  him  to  take  the  oath 
•before  one  of  his  majesty's  justices  of  the  peace. 

Constables  of  the  city  of  London,  after  being  chosen  by  their 
respective  precincts,  are  confirmed  at  the  court  of  wardmote,  and 
sworn  in  al  a  court  of  aldermen  on  the  next  day  after  twelftk*day . 

There  is  no  particular  form  of  an  oath  prescribed  to  be  taken  by 
a  constable ;  but  that  usually  administered  is  to  this  effect: — 

**  You  shall  well  and  truly  serve  our  sovereign  lord  the  king, 
**  and  the  lord  of  this  leet  [if  appointed  in  the  eattrt'ket,]  ia  the 
''  office  of  a  constable,  in  and  for  the  parish  of  A,  in  the  county 
^<  of  B,  [a$  the  case  me^  fte]  for  the  year  ensuing,  acconUng  to  the 
**  best  of  your  skill  and  knowledge. 

Petty  constables  are  not  obligai,  like  the  high  constables,  to 
take  the  oaths  of  allegiance  and  supremacy  under  1  Geo.  I.  st.  2. 
C.23. 

If  the  constable  be  present  in  court  at  the  time  of  being  elected, 
and  refiise  to  be  sworn,  he  b  liable  to  be  fined:  bnt  if  he  be 
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absent*  he  mint  (at  bafiNre  observed)  have  a  oertaiti  time  and 
plaoe  appointed  kirn  for  the  purpose  of  takhig  the  oath  before  a 
justice,  umL  have  express  notice  of  such  appointriieot ;  in  which 
case,  if  he  neglect  to  altend,  he  may  be  amerced  at  the  next  leet, 
or  be  indicted  either  at  the  sessions  or  before  the  lostides  of  oyer 
and  terminer,  who  wiQ  inflict  such  punishment  as  they  shall  deem 
just. 

A  co&staUe  is  not  only  authorised  (like  all  other  persons)  to  snp^ 
press  any  aAray  or  dbturbance  which  may  happen  m  his  presence^ 
out  he  is  bound  at  hb  peril,  as  conservator  of  the  peace,  to  use 
his  utmost  endeavours  to  that  purpose ;  and  that  not  by  himself 
akme,  but  he  is  empowered  and  bound  to  demand  Such  assistanc^f 
flrum  others  as  he  may  stand  in  need  of,  which  they  are  compellable 
to  afford  him,  under  pain  of  fine  and  imprisonment. 

If  he  see  jpersons  engaged  in  an  affray,  or  on  the  point  of  enter-' 
ing  into  one,  as  where  one  shall  threaten  to  kill,  wound,  6r  b^t' 
another,  he  may  either  carry  the  offender  before  a  justice,  or  may 
imprison  him  of  his  own  authority  for  a  reasonable  tiine,  till  his 
heat  shall  be  over,  and  afterwards  detain  him  till  he  find  sureties 
to  keep  the  pc^ce.  But  he  cannot  imprison  such  offender  ih  any 
other  manner,  or  for  any  other  purpose ;  nor  ought  he  to  meddle 
with  persons  using  hot  words  only  to  erne  another,  virithout  any 
bodU^  hurt,  otherwise  than  by  commanding  them,  under  pain  of 
imprutonment^  to  avoid  fighting. 

If  the  affray  be  in  a  house,  the  constable  may  break  open  the 
doors'  to  preserve  the  peace ;  as  he  may  also  apprehend  those 
who  have  been  guilty  of  an  affray,  and  fled  to  a  house  to  shelter 
themselves  from  his  pursuit.  But  he  cannot  apprehend  any  one 
for  an  affray  committed  out  of  his  own  presence,  without  a  warrant 
from  a  justice^  unless  in  case  of  a  felony  being  either  actually  com* 
mitted,  or  likely  to  be. 

If  they  fly  into  anotiier  county,  the  constable  may  in  fresh  pur^' 
soit  foMow  and  iqiprehend  him  there;  but  he  can  interfere  no 
former,  otherwise  than  ^s  any  private  person,  viz.  take  them  before 
a  iustioe  of  the  peace  of  ihe  county  where  they  are  f^prehended,  < 
If  they  fly  into  afiranchise,  in  the  same  county,  he  may  cofltinue 
his  pursuit  of  them,  and  take  them  out  of  such  jfiranchite,  as  out  of 
any  odier  place* 

By  7  Jac.  L-  c.  8.  in  towns  not  corporate,  money  girea  to  put  out 
poor  chil<ken  apprentices  shall  be  employed  by  the  parson  or  vicaTj^ 
together  with  the  constables,  churchward^s,  uid  overseers,  who 
sluill  have  the  nomination  and  placing  out  such  apprentices ;  and  if 
ther  refuse  or  forbear  to  employ  the  same,  they  rorfeit  3/.  68.  Bd. 
cacn,  to  h^  divided  between  the  poor  and  the  prosecutor. 

If  a  person  leave  an  infiint  in  Uie  cold  with  an  intent  to  destroy 
ft,  or  with  a  view  of  charging  the  parish  with  its  maintenance,  the 
constable  may  arrest  the  oflender,  and  place  him  in  the  stocks, 
or  he  may  otherwise  imprison  him  till  he  engage  to  take  care 
of  it. 

He  may  likewise  apprehend  persons  riding  armed  contrary  to 
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the  2'£dw.  IIL  e.  3'.  whi^h  eaacts,  that  ho  man  (save  the  kio^V 
servants,  in  his  presence,  and  his  ministers  in  the  execution  of  their 
office*  and  their  assistants)  shall  go  or  ride  armed  in fcurs  ormar- 
kets ;  nor  in  the  presence  of  the  justices,  or  other  ministers ;  nor 
elsewhere ;  upon  pain  of  forfeiting  their  said  arms  to  the  kiag,  and 
imprisonment  during  the  king*s  pleasure.  On  which  statute  it  has 
been  held,  that  any  warden  or  keeper  of  the  peace  may  proceed 
thereon,  either  ex  officio  or  by  writ  out  of  Chancery ;  and  if  he 
find  any  one  in  arms  contrary  to  the  form  of  the  statute,,  may  seize- 
the  arms,  and  commit  the  offender  to  prison.  If  he  proceed  tx 
oficio,  he  must  certify  his  proceedings  into  the  Court  of  £xchequer  ; 
if  by  writ  out  of  Chancery,  he  must  certify  into  that  court.  He 
may  not  only  imprison  those  whom  he  may  find  offending,  but  abo 
those  who  shall  be  found,  on  an  inquest  taken  before  him,  to  have 
pffended  in  his  absence.  But  it  has  been  ac^udged,  that  no  wear- 
ing of  arms  is  within  the  intent  of  this  statute,  unless  accompanied 
with  such  circumstances  as  are  calculated  to  alarm  the  people ; 
therefore,  persons  of  quality  wearing  swords  at  court,  and  the  like, 
are  not  within  the  statute,  as  not  causing  any  apprehensions  of  vio- 
lence or  disturbance  of  the  peace;  nor  are' persons  who  arm  in 
order  to  suppress  rioters  and  rebels* 

A  constable  is  also  authorized  to  apprehend  all  suspicious  night' 
walkers ;  but  he  must  be  careful  to  have  reasonable  cause  of  sus- 
picion that  they  are  ill-designing  persons,  before  he  molest  them. 

By  32  Geo.  III.  c.  53.  §  17.  any  constable  or  watchman  inay 
apprehend  any  suspected  person,  or  reputed  thief,  and  convey  him 
before  a  justice ;  and  if  it  appear  on  the  oath  of  a  credible  witness 
th^  he  is  of  evil  fame,  and  shall  not  be  able  to  give  a  satisfactory 
account  of  himself,  he  shall  be  deemed  a  vagabond  within  the  intent 
of  the  17  Geo.  II.  c.5.  And  if  any  person  shall  think  himself 
aggrieved,  he  may  appeal  to  the  quarter  sessions,  on  entering  into 
a  recognizance,  with  two  sufficient  sureties ;  and  if  conviction  be 
affirmed,  the  justices  may  proceed  as  they  might  have  done  if  the 
party  had  been  committ^ :  but  no  person  convicted  under  this 
act  shall  becon^e  liable  to  any  other  punishment  than  imprisonment 
to  bard  labour  for  a  term  not  exceeding  six  months. 

By  §  18.  it  is  provided,  that  nothing  hereia  shall  deprive  the  aity 
of  liondoh  of  any  rights  or  jurisdiction  which  they  had  heretofore 
lawfully  exercised  within  the  borough  of  Southwark. 

Incases  of  felony,  a  constable  may  ear  officio  arrest  and  imprison 
the  offenderj  until  he  can  conveniently  be  conveyed  to  a  jiikice, 
or  the  comiilon  gaol,  and  whether  the  felony  be  committed  in  Mi 
same  or  any  otiier  village,  town,  or  county,  so  that  the  felon  be 
within  the  precinct  over  which  he  is  constable.  And  if  the  felon 
resist,  and  will  not  be  taken,  or  if,  being  taken,  be  is  resolute  in 
striving  to  escape,  it  is  not  felony  in  the  constable,  but  only  justi- 
fiable homicide,  if  he  shoot  or  otherwise  kill  him,  in  order  to-  pre- 
vent his  escape.  If,  in  the  attempt  to  make  such  arrest,  the  con- 
stable or  any  of  his  assistants  be  killed  (after  notice  that  they  are 
such),  it  will  be  murder. 
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it  ianot  necessary,  in  order  to  apprehend  a  felon,  that  he  should 
see  the  felony  committed,  it  is  sufficient  if  he  have  infofmatioii 
-given  him  of  the  felon :  upon  which  he  is  bound  to  make  search  for 
him,  and  raise  hue  and  cry  and  pursuit  after  him,  within  the  limits 
of  bis  jurisdiction.  Also  a  constable  and  his  assistants  are  justified 
in  .arresting  a  man  upon  his  being  charged  of  felony,  although  it 
turn  out  that  no  felony  hath  been  committed ;  for  he  that  makes 
the  charge  is  the  person  who  is  to  be  answerable. 

If  a  fdon,  before  he  is  arrested,  fly  into  another  county,  he  must 
be  taken  before  a  justice  of  that  county,  or  to  the  gaol  of  that 
county  where  he  is  apprehended ;  but  if  he  be  once  arrested,  and 
afterwards  escape,  and  fly  into  another  county,  and  be  retaken  in 
immediate  pursuit,  he  may  be  brought  back  to  the  justice  or  gaol 
of  the  county  from  which  he  fled. 

By  24  Geo.  II.  c.  56.  constables  and  others,  on  having  a  warrant 
indorsed  by  a  justice  in  another  county^  whither  an  ofl^nder  shall 
have  escaped,  may  arrest  him  in  such  other  county,  and  take  him 
before  the  justice  who  indf^rsed  the  warrant,  or  sonie  other  justice 
of  such  otner  county,  in  order  to  find  bail,  if  the  oflfence  be  bail- 
«able ;  but  if  the  oflPence  be  not  bailable,  then  he  shall  carry  him 
•back  before  a  justice  of  the  county  from  whence  the  warrant  first 
issued. 

Formerly,  if  a  warrant  were  directed  generally  to  all  constables, 
no  constable  could  execute  it  out  of  his  own  district ;  though  if  it 
were  directed  to  a  particular  constable  by  name,  he  might  execute 
it  (though  not  bound  to  do  it)  any  where  within  the  jurisdiction  of 
the  justice  by  whom  it  was  granted.  But  now,  by  the  5  Geb.  IV. 
c.  18.  §  5,  G.  it  is  enacted,  that  it  shall  be  lawful  for  every  constable, 
headborough,  tithingman,  borsholder,  or  other  peace  oflicer,  for 
every  parish,  township,  hamlet,  or  place,  to  execute  any  warrant 
of  any  justice  of  the  peace,  or  other  magistrate,  in  any  place  within 
that  jurisdiction  for  which  such  justice  or  magistrate  shall  have 
acted  when  grafting,  or  backing,  or  indorsing  such  warrant,  in 
the  same  manner  as  if  such  warrant  had  been  addressed  to  such 
officer  specially  by  his  name,  and  notwithstanding  the  place  in 
which  such  warrant  shall  be  executed  shall  not  be  the  parish,  &c. 
for  which  he  shall  be  constable,  &c, ;  provided  that  the  same  be 
within  the  jurisdiction  of  the  justice  or  magistrate  so  granting  or 
indorsing  such  warrant. 

The  officer  to  whom  a  warrant  is  delivered  ought  to  find  out  the 
party,  and  execute  it  with  all  convenient  speed.  The  arrest  is  to 
be  made  by  laying  hold  of,  or  at  least  by  touching  the  party ;  for  if 
the  constable  or  officer  merely  desires  the  offender  to  go  with  him 
before  a  justice,  or  says  that  he  has  a  ^vrit  for  him,  or  that  he 
arrests  him,  or  the  like,  without  touching  him,  it  is  not  a  legal 
arrest.  It  has  been  held,  however,  that  when  a  constable  found 
the  party  in  a  room,  and  told  him  that  he  arrested  him,  and  locked 
the  door,  the  arrest  was  good,  for  he  was  then  in  the  custody  of  the 
officer. 

•Though  the  warrant  be  directed  to  two  or  more  constables 
jointly,  anyone  of  them  may  singly  execute  it. 
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An  arrest  may  be  made  as  well  in  the  night  as  in  the  day  tine, 
whether  it  be  at  the  suit  of  the  kinff  or  of  a  private  person. 

A  constable,  being  a  sworn  and  known  officer  within  his  own 
precinct,  is  not  oblig^  to  shew  his  warrant  on  its  being  demanded ; 
but  if  he  be  not  sworn,  or  act  out  of  his  own  precinct,  he  must 
produce  his  warrant,  if  it  be  demanded :  it  is  proper,  however,  in 
either  case,  for  the  officer  to  acquaint  the  par^  with  the  substance 
of  the  warrant,  and  the  cause  of  the  arrest. 

Bj  27  Geo.  IL  c.  20.  it  is  enacted,  that  in  all  cases  where  a 
justice  of  the  peace  is  empowered  by  statute  to  issue  a  warrant  of 
distress  for  the  levying  any  penalty  inflicted,  or  sum  ai  money 
thereby  directed  to  be  paid,  the  officer  executing  such  warrant 
shall,  if  required,  shew  the  same  to  the  person  whose  goods  and 
chattels  are  distrained,  and  shall  also  suffer  Um  to  tsuie  a  copy 
thereof,  if  he  desire  it. 

In  executing  a  warrant,  the  officer  must  be  careful  to  pursue 
the  directions  of  it,  otherwise  he  will  be  liable  to  an  acUon  of  false 
imprisonment.  » 

A  constable  cannot  justly  arrest  another  by  virtue  of  a  war^ 
rant  from  a  justice,  which  evidently  appears  upon  the  hee  of  it  to 
be  for  an  offence  over  which  the  justice  has  no  jurisdiction,  or  to 
bring  the  party  before  him  at  a  place  out  of  &e  county.  Nor 
where  the  warrant  has  been  altered,  by  inserting  the  name  of 
another  officer,  or  the  like.  But  he  is  justified  in  executing  a 
general  warrant  to  bring  a  person  before  the  justice  to  answer 
such  matters  as  may  be  alleged  against  him  on  the  part  of  the 
king ;  for  he  is  to  presume  the  justice  has  cognizance,  unless  the 
.  contrary  appear.  But  it  seems  that  a  constable  cannot  justify 
in  executing  a  general  warrant  to  search  for  felons,  stokn 
goods,  &c. 

In  a  matter  wherein  the  justice  has  jurisdiction,  although  he  go 
beyond  his  authority,  yet  the  wairant  is  not  dbputable  by  the 
officer.  And  so  likewise  where  a  warrant  is  directed  from  a  jus- 
tice to  arrest  a  particular  person  for  felony,  or  any  other  misde^ 
meanor  supposed  to  be  committed  within  his  jurisdiction,  the  offi- 
cer may  lawfully  execute  it,  whether  the  person  mentioned  in  it  be 
in  truth  guilty  or  innocent,  or  whether  any  felouy  has  be^i  com- 
mitted or  not. 

It  has  been  held  that  no  one,  whether  constable  or  other  officer 
can  justify  the  breaking  open  another's  door  to  make  an  arrest, 
without  first  acquainting  him  with  the  c^use  of  his  coming,  and 
requesting  admittance ;  and  in  this  case,  if  the  -officer  have  a 
legal  warrant,  no  particular  form  of  notice  is  requisite ;  it  is  suffi- 
cient if  the  party  be  made  acquainted  that  the  officer  comes  under 
a  proper  authority,  and  not  as  a  mere  trespasser.  If  he  be  then 
denied  entrance,  he  is  authorized  to  break  open  the  doors»  and 
force  an  entry,  in  the  following  'cases :  Upon  a  writ  of  evj^iu  on 
an  indictment,  for  whatever  crime,  or  upon  a  capiat  or  warrant  af 
a  justice  to  find  sureties  for  good  behaviour ;  or  a  cafia$  utlagmimah 
or  copuri  fro  fine  in  any  action  whatsoever.    Upon  warrant  of  a 
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JQSlioe  m  exeontioii  of  a  judgment,  or  conviction  for  a  forfeitar«, 
groonded  on  any  statute  which  gives  such  forfeiture  or  any  part  to 
ibe  king,  and  aathorizes  a  justice  to  award  the  same ;  but  in  thb 
ease  the  officer  must,  in  pursuance  of  27  Geo.  II.  c.  20.  shew  the 
warrant,  if  demanded.  Where  it  appears  to  the  satisfaction  of  a 
justice  (either  upon  view  or  inquisition)  that  the  offender  forcibly 
entered  the  house,  or  be  forcibly  detained.  When  a  person  having 
committed  a  felony,  or  given  another  a  dangerous  wound,  be  im- 
mediately pursued  by  the  officer :  but  where  it<  is  only  suspected 
that  a  person  has  committed  a  felony,  &c.  and  not  having  been 
indicted)  an  officer  cannot  of  his  own  accord  justify  breaking  open 
a  door  to  iq>prelvend  him.  Where  a  person  having  been  once  ar- 
rested, afterwards  escapes  and  shelters  himself  within  a  house. 
And  the  above  positions  refer  as  well  to  the  house  of  another  per- 
son as  that  of  the  offender  himself.  In  cases  pf  affray,  if  it  be 
made  within  a  house,  in  the  view  or  hearing  of  a  constable,  or 
where  those  who  have  caused  an  affray  in  his  presence  fly  to  a 
house,  and  are  immediately  pursued  by  a  constable,  who  is  refused 
tntranee,  he  may  justify  forcing  and  entry. 

'  If  there  be  disorderly  drinking  or  noise  in  a  house  at  an  un- 
seasonable time  of  the  niffht  (especially  in  an  inn,  tavern,  ale,  or 
coffee-house),  the  constable,  or  bis  watch,  may,  after  demanding 
entrance,  and  refusal,  break  open  the  door  in  order  to  see  what  is 
doing,  and  to  suppress  the  disorder. 

If  an  officer  enter  a  house  to  serve  a  warrant,  and  the  doors  be 
locked  upon  him,  he  may  break  open  the  door  to  regain  his  liberty ; 
which  the  law  aUows  of  even  in  civil  process,  under  such  circum- 
stances. 

But  upon  a  general  warrant,  expressing  neither  treason,  felony, 
or  surety  of  the  peace,  an  officer  cannot  break  open  any  door  to 
execute  it. 

He  cannot  lawfully  break  open  the  doors  of  persons  named  in 
any  warrant  made  in  pursuance  of  a  statute  authorising  justices  to 
require  persons  tp  come  before  them  for  the  purpose  of  taking 
oaths:  such  warrant  not  beinc  grounded  on  any  precedent  of- 
fence, and  it  not  appearing  that  the  party  either  is  or  will  be 
guilty  of  one. 

An  officer  cannot  justify  the  breaking  open  an  outer  door  or 
window,  in  order  to  execute  any  process  in  a  civil  suit :  but  if 
he  find  the  outer  door  open,  or  it  be  opened  to  him,  he  may  force 
any  inner  door  for  that  purpose.  And  this  privilege  is  stricUy 
confined  to  oi|ter  doors  of  a  house ;  so  that  if  an  officer  gain  admit- 
tance into  the  house  where  any  person  lodges  whom  he  is  in  search 
of,  he  may  justify  breaking  open  the  door  of  any  of  the  apartments 
to  execute  hb  process.  But  this  restriction  is  confined  to  arrests 
in  the  first  instance ;  for  if  the  person  arrested  make  his  escape, 
the  officer  may  justify  the  breaking  open  any  house  or  doors  to 
retake  him. 

When  an  offence  is  committed,  for  which  the  constable  is  antho- 
rizcd  to  arrett  the.parfy,  he  must  carry  him  to  the  d^ridff  of  the 
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opun^y  or  bb  gaoler ;  or  if  it  be  withio  a  fraBchise*  he  may  coa- 
vey  bun  to  the  gaoler  of  the  franchise,  who  b  boimd  to  receiye 
Jiim.  But  the  Mtfest  and  best  way  in  all  cases  is  to  bring  the  party 
before  a  justice  of  the  peace,  by  whom  he  may  be  bailed  or  com- 
jnitted,  as  the  case  may  require ;  for  till  the  offender  be  bailed  or 
discharged,  or  the  shenff  or  bailiff  has  received  him,  he  remains 
under  the  charge  of  the  officer  who  took  him. 

If  he  cannot  conveniently  convey  the  offender  to  a  justice  of  the 
peace  or  the  common  gaol  immediately,  as  if  it  be  in  or  near 
night,  or.  there  be  danger  of  a  rescue,  he  may  place  him  in  the 
stocks ;  or  if  there  be  no  stocks  in  that  village,  he  may  take  him 
to  the  stocks  of  the  next  adjacent  village :  as  also  in  the  case  of  a 
sudden  affray  through  passion  or  excess  of  drink,  the  const^ible  or 
his  watch  may  put  the  offender  in  the  stocks  till  the  heat  of  their 
passion  or  intemperance  be  over,  or  till  he  can  take  them  before  a 
justice. 

If  the  arrest  be  made  by  virtue  of  a  warrant,  the  prisoner  is  to  be 
taken  before  a  justice,  or  otherwise,  as  the  warrant  directs;  if. it 
direct  him  to  betaken  before  any  justice  of  the  county^  it  is  at  the 
option  of  the  officer  to  take  him  before  which  justice  he  thinks  fit, 
and  not  at  the  election  of  the  prisoner. 

After  execution  of  the  warrant,  the  constable  is  not  bound  to 
return  the  warrant  itself  to  the  justice ;  but  may  keep  it  for  his 
justification,  in  case  he  should  be  called  in  question  for  what  he 
has  done  under  its  authority. 

The  constable  is  the  proper  officer  to  execute  a  justice's  war- 
rant, to  apprehend  the  reputed  father  of  a  bastard  child ;  and  if  he 
neglect  his  duty  in  this  respect,  or  permit  the  party  to  escape  after 
arrest,  he  will  be  liable  to  be  indicted  and  fined. 

The  constable,  on  information  given  him  tb&t  a  man  and  woman 
are  in  adultery  or  fornication  together,  or  are  gone  to  any  house 
pf  evil  fieime  in  the  night  time,  is  to  proceed  to  search  the  same : 
and  if  he  find  any  such  persons,  he  is  to  carry  them  before  a  jna^ 
tice,  to  find  sureties  for  their  good  behaviour: 

By  ^2  Hen.  VIII.  and  1  Ann.  c.  18.  constables  are  authorized 
4Uid  enjoined,  in  case  any  common  bridge  be  in  decay,  and  it  is  not 
known  to  whom  it  belongs  to  repair  the  same,  to  summon  two  of 
the  most  able  inhabitants  of  the  parish,  who  are  to  make  an  as- 
sessment for  repairing  thereof,  which  assessment,  being  allowed 
by  four  justices  of  the  divbion,  shall  be  levied  by  the  said  constat 
bles  on  the  inhabitants. 

By  2  &  3  Ann.  c.  6.  the  constables  or  other  officers  taking  poor 
apprentices  to  any  sea-port  to  be  bound  to  the  sea-service,  shall 
witness  the  counterpart  of  the  indentures,  and  transmit  such  coun- 
terpart to  the  churchwardens  and  overseers. 

By  12  Geo.  II.  c.  29.  it  b  enacted,  that  in  case  no  rate  b  levied 
in  auy  parish,  township,  or  place,  for  the  relief  of  the  .poor,  the 
petty  constable,  or  other  peace-officer,  b  to  levy  the  jcounty-rralc 
(as  poor's  rates  are  levied),  under  the  direction  of  the  justices  at 
.their  quarter  sessions,  and  shall,  when  levied,  be  paid  by  such 
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petty  constable  to  thci  high  constable  of  the  dWi&ion.  -And  the 
sailie  shall  be  paid  by  or  levied  upon  such  petty  constable  in  like 
manner  as  rates  are  levied  upon  churchwardens  and  overseers  of 
the  poor.  It  ift  abo  by  the  same  act  provided,  that  if  any  petty 
constable  pay  such  sum  before  the  same  be  by  him  rated  and 
levied,  he  may  afterwards  rate  and  levy  the  same,  or  may  be 
allowed  the  same  out  of  any  constable^s  or  other  rates  made  upon 
such  parish  or  place.  And  the  said  act  is  declared  to  extend  to 
the  counties  of  York,  Derby,  Durham,  Lancaster,  Chester,  West-, 
mordand,  Cumberland,  and  Northumberland,  even  though  poor 
rates  be  there  levied. 

By  11  Geo.  II.  c.  19.  constables  are  to  tusist  landlords  in  dis- 
training for  rent  in  arrear,  under  the  authority  of  a  justice*s  war- 
rant; and,  in  company  with  such  landlord,  m^y  break  open  and 
enter  into  houses,  4*&c.  to  search  for  goods  suspected  to  be  con^ 
oealed  there  for  avoiding  the  distress. 

By  2  W.  &  M.  if  the  parly  whose  goods  have  been  distrained 
shall  replevy  the  same,  the  sheriff  or  constable  of  the  place  shall 
cause  thesame  to  be  appraised  by  two  sworn  appraisers,  ainl  shall 
administer  the  oath  to  such  appraisers  truly  to  appraise  the  same, 
according  to  the  best  of  their  understanding. 

The  statute  of  1  Jac.  I.  c.  9.  §  2.  having  inflicted  certain  peaalr 
ties  for  drunkenness  and  tippling  at  inns,  alehouses,  &c.  to  be 
levied  by  the  constables  or  churchwardens  by  distress,  it  is  by  the 
third  section  of  that  act  provided,  that  if  the  constables  or  church- 
wardens neglect  to  levy  the  said  penalties  on  conviction  of  the 
said  offence,  or,  it  there  be  no  distress  wherewith  the  same  may 
be  levied,  do  not  certify  the  same  for  the  space  of  twenty  days  to 
the  mayor  or  other  he^  officer  within  whose  jurisdiction  the  onence 
is  committed,  they  shall  forfeit  the  sum  of  40«.  to  the  poor,  to  be 
levied  by  distress,  which  shall  be  detained  six  days ;  and  if  the 
same  be  not  paid  within  that  time,  the  goods  shall  be  appraised 
mod  sold,  and  the  surplus  paid  over  to  the  party  ;  and,  for  want  of 
distress,  such  constables  or  churchwardens  shall  be  committed  to 
the  common  gaol  till  the  penalty  be  paid. 

And  further,  if  the  constables  or  other  officers  neglect  to  levy 
certain  other  penalties,  or  to  inflict  the  punishment  they  are  directed 
to  levy  and  inflict  by  statute  4.  c.  5.  of  the  same  king,  they  shall 
forfeit  the  sum  of  lOs.  to  be  paid  to  the  poor,  and  levied  in  the 
manner  aforesaid. 

By  1 1  Geo.  I.  c.  80.  §  30»  it  is  enacted,  that  if  aoy  constable  or 
other  ministerial  officer  of  the  peace  shall,  on  request  made  by  any« 
officer  of  excbe  to  go  along  with  him,  or  to  be  present  at  the  doing 
of  any  thing,  for  the  doing  whereof  hb  presence  is  required  by  any 
statute,  and  such  constable  or  other  officer  shall  neglect  or  refuse 
so  to  do,  he  shall  forfeit  the  sum  of  20/.  to  be  levied  by  distress  and 
sale  as  in  other  cases. 

By  II  Geo.  II.  c.26.  §  7.  it  is  provided,  that  if  any  const^ible 
or  other  ministerial  officer  of  the  peace  shall  refuse  or  neglect,  on 
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request,'  or  on  tiieir  awn  view  of  fke  offence,  to  assist  in  the  exeen «» 
tioB  of  die  said  act,  or  of  the  0  Geo.  II.  c.23.  and  10  Qto.  IL  eA%* 
(toachinff  the  hawking  and  selling  of  spirits  without  licence)  he 
riiall  forfeit  the  sum  of  20/.  one  moiety  thereof  to  be  paid  to  the 
poor  of  the  parish^  and  the  other  to  the  informer. 

Bv  25  Geo.  III.  c.40.  all  constables  are  to  be  aiding,  and  assist^ 
iag  tn  ihe  execution  of  that  statute^  imposin^^  a  duty  on  horses; 
and  thev  are  ordered  to  obey  and. execute  suim  precepts  as  riiall  be 
directed  to  them  by  the  commissbners. 

By  8 Geo.  II.  c.l6.  it  is  enacted,  that  every  constable  of  any 
place  or  district  wherein  any  robbery  shall  happen,  as  soon  as  the 
same  shall  come  to  his -knowledge,  either  by  notice  from  the  party 
robbed,  or  from  any  other  to  whom  notice  shall  be  given  thereof, 
pui^uant  to  that  or  any  other  statute,  shall  with  the  utmost  expe^ 
dition,  make desh  suit  and  hue  and  cry  after  the  felon;  and  if  he 
shall  offend  in  the  premises,  by  refusing  or  neglecting  to  make  fredi 
suit  and  hue  and  cry,  he  shall  forfeit  5/.  one  moiety  to  the  king, 
and  the  other  moiety  to  him  that  will  sue  for  the  same.  And 
officers  neglecting  to  ^vy  hue  and  cry,  or  to  pursue  it  when 
levied,  are  also  iiMiictable  at  common  law,  and  may  be  fined  and 
imprisoned. 

The  constable  is  justified  in  arresting  any  one  against  whom  ai 
hue  and  cry  is  regularly  levied,  and  may  imprison  him  in  the  c<Hn-» 
mon  gaol  till  he  can  take  him  before  the  justice.  And  if  the  person 
pursued  by  hue  and  cry  be  in  a  bouse,  and  the  door  be  fastened; 
and  is  refused  to  be  opened  on  demand  of  the  constable,  he  may 
(after  giving  notice  or  the  business  he  comes  upon)  break  open  the 
door,  and  force  admission ;  and  this  he  may  do  in  ail  cases  where 
he  may  arrest  the  party,  though  it  be  only  on  suspicion  of  felbny# 
The  same  law  also  holds  where  a  hue  and  dry  is  levied  on  a  dan-» 
gerous  wound  being  given. 

When  hue  and  cry  comes  to  a  constable,  he  is  authorized  to 
search  any  suspected  place  within  his  viil,  in  order  to  apprriiend 
the  offender ;  but  he  cannot  justify  breaking  open  doors  merely  to 
search,' without  knowing  whether  he  be  there  or  not;  but  if  he 
know  Uie  offender  to  be  in  anV  particular  house,  he  lawfinlly  may. 
It  must  always  be  remembered,  that,  in  the  case  of  breaking  open 
doors,  notice  must  first  be  given  to  those  within  of  his  coming,  and 
demand  of  entrance  must  also  be  made,  and  a  refusal  given,  bo^ 
fore  the  door  can  be  forced. 

In  common  cases,  we  have  seen,  that  a  man  cannot  be  arrested 
upon  any  other  than  express  and  defined  grounds ;  but  in  case*  of 
hue  and  cry,  firom  the  nature  of  the  tMng,  greater  latitude  in 
allowed ;  and  therefore,  upon  a  general  description  of  the  stature,* 
clothes,  horse.  Sec.  of  the  supposed  offender,  the  officer  b  justified 
in  apprehending  one  who  answers  to  the  description  givcA,  whether 
guil^  or  not. 

miere  the  hue  and  cry  is  for  any  species  of  felony,  the  constable 
is  bound  to  pursue  the  hue  and  cry  which  is  raised,  even  though 
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DO  deiifiriptioo  of  any  kiad  ema  be  giyen  of  die  offender^  AH»  there* 
fore»  thai  can  be  done  in  aoch  case  » to  apprehend  an  such  per- 
sona whom  lie  may  find  probable  ^aiiae  to  suspect;  as,  for  in- 
stance, those  who  cannot  or  will  not,  on  demand,  give  a  satisfac- 
tory account  of  themselves. 

0Y  3  Geo.  II.  e.  26.  all  petty  constables  are  -e^joiiied  to  deliver 
to  the  high  constables  on  oath,  in  Michaelmas  sessions  yearly, 
c^nrrect  lists  of  all  persons  qualiQed  within  their  respective  parishes 
to  serve  on  juries,  within  the  ages  of  twenty-one  and  seventy 
years ;  in  which  lists  they  are  to  insert  the  christian  and  surnames, 
OQCapations,  and  places  of  abode,  of  the  persons  whose  names  they 
shall  so  deliver.  And  every  constable  who  shall  neglect  or  omit  to 
return  such  lists,  shall  forfeit  the  sum  of  30t. ;  and  if  he  wilftiUy 
omit  the  name  of  any  person  qualified  to  serve,  or  insert  wrong 
names,  he  shall  forfeit  the  sum  of  20f . 

If  a«y  constable,  or  any  petty  constable,  shall  neglect  or  refuse 
to  return  the  lists  of  persons  liable  to  serve  in  the  militia,  as  by 
the  depubf  lieutenants  in  the  county  directed,  or  shall  wilfully 
make  a  fiiMe  return,  he  may  be  imprisoned  for  one  month,  or  (at 
the  discretion  of  two  deputy  lieutenants)  be  fined  a  sum  not  exceed- 
ing M.  nor  less  than  40f  • 

By  17  Geo.  II.  c*6.  all  constables  receiving  any  pass  or  certifi- 
cate from  a  justice  with  any  vagrant,  &c.  shall  convey  such  person 
according  to  the  direction  of  the  said  pass,  and  the  nearest  way  to 
the  pkieeto  which  he  is  ordered,  if  it  be  within  Uie  same  county 
or  division ;  but  if  not,  the  said  constable  shall  deliver  such  person 
to  the  constable  of  the  next  county,  parish,  or  division^  in  the  di- 
rect way  to  die  place  to  ^hich  sudh  vagrant  may  be  so  ordered, 
togedier  with  the  pass  and  duplicate  of  his  examination ;  and  such 
constable  shall,  without  delay,  apply  to  some  justice  in  the  same 
county  or  division,  who  shall  make  and  deliver  to  him  the  like  pass 
or  certificate  for  the  next  constable,  ani^^o  on,  firom  place  to  place, 
till  th^  arrive  at  the  place  to  which  the  said  vamnt  is  sent ;  die 
constable  d^ivering  such  pass  and  certificate  is  directed  to  take  a 
receipt  for  the  same  from  the  constable  to  whom  he  so  delivers 
them.  The  like  receipt  is  also  to  be  taken,  in  this  case,  of  the 
churchwarden  or  other  person  to  whom  the  vagrant  is  directed. 
^  By  the  said  act,  any  constable  counterfeidng  such  certificates 
or  receipts,  or  knowingly  permitting  any  alterations  to  be  made 
therein,  shall  forfeit  50/. 

If  any  constable  shall  neglect  to  convey  such  vagrant, ^c.  acr 
.  cording  to  such  pass,  or  if  he  shall  refuse  to  receive  any  such  per-* 
son,  or  to  give  such  receipt  as  aforesaid,  he  shaU  forfeit  30/.  r  t&e 
same  to  be  levied  by  distress  and  sale  of  goods.  But  b^  34  Geo.  III. 
c.  101.  in  case  suen  vagrant,  &c.  shall  be  taken  sick  by  the  way, 
so  as  to  be  unable  to  travel  without  daagier,  the  constable  is  to 
take  him  before  a  justice,  for  the  purpose,  of  having  sudi  pass  sus- 
pended as  long  as  there  may  be  occasion. 

And  if  he  shall  neglect  his  duty  in  any  other  respect  concern- 
ing die  matters  aforesaid,  he  shall  forfoi*r»8«ttr  not  exceeding  4/. 
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Dorltes  Ih&D  JOf.  to-bie  paid  to  the  poor»  find  lei^ied  by  diMress; 

asdy  for  want  of  distresSy  to  be  committed  to  the  bouse  of  correc- 

tioD,  and  l^t  to  hard  labour^  for  a  space  not  exceeding  two 

months. 

By  13  &  14  Car.  II.  c.  26.  he  is  required  to  levy  309.  per  firkin 

iipoh  persons  guilty  of  any  fraud  in  selling  iHitter  wholesiede;  and 

by  3  Car.  I.  c.l.  20«.  upon  carriers  travelling  upon  a  Sunday. 
By  the  common  law,  constables  and  other  peace  officers  are 

bound  to  do  all  that  in  them  lies  to  suppress  riots ;   and  they  may 

/command  all  other  persons  to  assist  them.     And  by  1  Geo.  1.  c.6. 

^usually  styled  the  Riot  Act),  constables  and  other  peace  oiicers 

4ure  expressly  commanded  to  be  assisting  the  justices  in  suppre^jsing 

any  riot,  anci  t^pprehending  all  offenders  in  that  respect. 

Every  Gonsteble  neglecting  or  refusing  to  enforce  the  statute  of 
13  Geo.  III.  c.84.  respecting  turnpike  roads,  or  to  aceourit  for 

«&y  forfeiture  as  thereby  directed,  shall,  for  every  such  neglect, 
forfeit  the  sum  of  JO/. ;  or  if  he  shall  refuse  to  execute  any  warraat 
under  th^  said  act,  he  shall  forfeit  a  sum  not  exceeding  10/.  nor 
less  than  40f .  at  the  discretion  of  the  justice  of  the  division ;  and 

if  such  penalties  be  not  forthwith  paid,  he  shall  be  coramitt^to 
gaol  or  the  house  of  correction,  for  a  space  not  exceeding  three 
ihonths. 
.   By  17  Geo.  II.  c.  6.  it  is^  enacted,  that  constables  shall  appre- 

.  hend  all  rogues  and  vagabonds,  and  convey  or  cause  them  to  be 
conveyed  to  a  justice  of  the  peace;  and  any  other  person  may  also 
apprehend  the  same,  and  take  them  to  a  justice,  or  to  the  con- 
stable ;  and  the  jusUce  shall  reward  such  person,  whether  con- 
stable or  not,  by  ordering  the  high  cansiMe  to  pay  kim  thesam 
of  lOf  •  witiiin  a  week  after  the  same  be  demanded ;  and  in  towns 
corporate,  and  other  places  Where  there  is  nO  high  constable,  the 
petty  constable  shall  himself  retain  or  pay  such  reward,  and  be  al- 
lowed it  in  his  accounts,  on  producing  areceiptthereof ;  andif  sndi 
high  or  petty  constable  shall  n6t  pay  snch  reward  within  the  thne 
aforesaia,  be  shall  forfeit  20«. 

If  the  constable  ^  the  parish  or  district  shall  not  vse  hb 
best  endeavours  to  apprehend  and  convey  to  some  ju^ce  audi 
offender,  he  shall,  on   conviction  thereof  by  the  oath  of  one  wit- 

'PMss  before  a  justice,  forfeit  10«.  to  the  poor,  to  be  levied  by 
distress. 

By  22  Geo.  III.  c.  58.  every  constable,  beadle,  and  watohman 
upon  duty,  shall  apprehend  any  person  reasonablv  suq^ecfed  of 
having,  between  sun^etting  and  sun  rising,  any  lead,  iron,  copper, 
brasd,  bell-metal,  or  solder,  supposed  to  be  stolen,  -and  carry  the 

.  offender  befoire  a  justice. 

Constables  are  directed  to  be  aiding  and  assisting  in  the  execu- 
tion of  the  act  of  25  Geo.  III.'  respecting  the  duty  on  servants,  and 
to  obqr  and  execute  the  precepts  direct^  to  them  by  stay  three  of 
the  commissioners. 

Bv  the  annual  Mutmy  Act,  §  24.  it  is  provided,  that  ifaniy  con- 

'  stable  presume  to  quarter  or  bill^  any  officer  or  soldier  in  any 
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pmite  hoiiiie>  without  tke  consent  of  the  onmer,  such  owner 
■kaH  hftve  his  remedy  at  law  agamat  siurh  officer  for  the  said 
4imge. 

-If  any  constable  shall  quarter  any  of  the  wivesy  children,  men 
orasud  servants,  of  any  officer  or  soldier,  in  any  house,  against  the 
wiiMnt  of  the  owner,  he  shall  forfeit  the  sum  of  20$.  to  be  levied 
bydistress. 

It  is  also  provided,  that  the  constables  in  Westminster  shall, 
at  every  quarter  sessions  for  that  city,  deliver  to  the  justices,  «pon 
ostky  lists,  signed  by  them,  of  a)!  houses  subject  to^eceive  soldiers, 
together  with  the  number  of  officers  and  soldiers  quartered  in  each 
bcwse ;  and  if  any  one  neglect  to  deliver  up  such  list,  or  deliver  a 
Mse  or  defective  list,  he  shall  forfeit  5i.  to  the  use  of  the  poor,  to 
be  levied  by  distress  and  sale  of  goods ;  or,  for  want  of  distress,  he 
■haH  be  committed  to  the  common  gaol  for  a  ^me  not  longer  than 
thfee  months,  nor  less  than  one. 

If  any  constable  or  other  officer  shall  neglect,  tor  the  space  of 
two  hours,  to  quarter  officers  or  soldiers  when  required  (provided 
Buffioient  notice  be  given  of  their  arrivid),  or  shall  receive,  donand, 
or  agree  for  any  money  or  reward  for  excusing  any  person  from 
Quarf^ng  any  such  officer  or  si^dier,  every  such  offender  shall 
forfeit  a  sum  not  exceeding  6/.  nor  less  than  4Qs.  to  be  levied  by 
distress  and  side  of  goods. 

Byl8Geo.  IIL  c.  IB.  it  is  provided,  that  on  the  ll2d  day  of 
September  in  every  yei^  the  constables  of  the .  parish  or  district, 
tog^er  with  the  churchwardens,  and  the  householders  assessed 
toparochial  or  public  rates,  shall  meet  at  the  time  and  place  th^ein 
appointed  for  the  purpose  of  nominating  lists  of  persons  out  of 
which  surveyors  of  the  highways  are  to  be  chosen  for  the.  year 
ensttiag* 

And,  further,  the  said  constables  shall,  within  three  days  after 
soeh  meeting,  transmit  a  duplicate  or  copy  of  ^e  list  there  made 
to^ne  of  the  justices  living  near  such  parish  or  place,*  and  shall 
also,  within  three  days  after  such  list  is  made,  give  personal  notice 
to,  or  cause  notice  in  writing  to  be  left  at  the  plaoe  of  abode  of 
the  sev^al  persons  in  the  said  list  contained,  informing  them  there- 
of, in  order  that  they  may  severally  appear  before  uie  justices  at 
their  next  sesnons,  to  be  for  that  piiqpose  held,  and  shall  return 
the  ofiginal  list  to  the  justices  at  their  said  sessions ;  and  a^er  a 
p«son  has  be^i  chosen  surveyor  by  the  said  justices,  the  said  con- 
stable shall,  within  three  days  next  after,  serve  such  person  with 
the  warrant  of  appointment,  either  by  leaving  the  same,  or  a  true 
eepy  thereof,  at  his  house  or  usual  place  of  abode. 

It  is  enacted  by  lOrGeo,  II.  c.  21.  that  in  case  any  person  shall 
profandy  swear  or  cuise  in  the  hearing  of  any  constable  or  other 
peace  omcer,  such  peace  officer  shall,  if  the  offender  be  unknown, 
carnr  him  before  the  next  justice  or  mayor ;  and  if  the  said  of^ 
foaikr  be  known  to  such  peace  officer,  he  shall  give  information 
of  the  said  offence  to  some  justice  or  mayor,  in  order  that  he  nuiy 
be  punished  as  directed  by  the  said  act. 


Digiti 


zed  by  Google 


J64  Constables.  [book  ui. 

And  if  any  eonsUble  or  peace  officer  shall  wilfully  omit  tlie 
ikrformafice.of  his  duty  la  the  executioa  of  the  said  act,  and  ot 
such  omission  be  convicted  on  the  oath  of  one  witness,  lie* shall 
forfeit  40s.  to  be  levied  by  distress  and  sale  of  goods ;  oaemoie^ 
to  be  paid  to  the  informery  and  the  other  to  the  poor:  and  if 
there  be  no  distress,  he  may  be  committed  to  the  boose  of 
correction,  there  to  be  kept  to  hard  labour  for  the  space  of  one 
months 

In  Uie  city  (tf  London,  the  constables  in  each  ward  are  U>  attend 
the  watch  by  turns,  and  go  their  rounds  from  nine  in  the  ewemaf 
to  seven  in.  the  morning,  from  the  10th  of  September  to  the  lOto 
of  March ;  and  from  ten  in  the  evening  till  five  in  the  morning, 
<from  the  loth  of  March  to  the  10th  of  September:  and,  with  the 
•beadles,  they  are  every  night  to  give  notice  to  such  persons  as  are 
to  serve  upon  the  waten  in  their  respective  precincts ;  and,^on  their 
re/using,  may  hire  others  in  their  stead,  and  pay  them  according 
to  the  custom  of  the  city.  They  are  also  to  use  their  best  endea- 
vours to  prevent  fires,  robberies,  and  all  kinds  of  disorders  and 
.irregularities,  and  arrest  malefactcnrs ;  to  go  twice  or  oft^ier  about 
their  wards  every  night,  and  take  charge  of,  and  conduct  before 
a  magistrate,  all  piersons  delivered  to  them  by  the  watchmen :  and 
conslftbles  mishehavin|f  are  to  forfeit  20s. 

By  7  Jac  I.  c.  6.  it  is  enacted,  that  in  any  action  brought  against 
a  constable  for  any  thing  done  in  execution  of  his  office,  if  he  re- 
cover against  the  plaintiff,  he  shall  have  double  costs. 

By  91  of  the  same  king,  c.  12-  it  is  declared,  that  such  action 
shw  be  tried  in  the  county  where  the  fact  charged  against  him 
was  oommitted,  and  not  elsewhere. 

By  24  Geo.  II.  c.  44.  it  b  enacted^  that  no  action  shall  be  ccHn- 
menced  against  any  constable,  or  other  person  acting  by  his  order 
or  in  his  aid,  for  any  thing  done  in  obedience  to  the  warrant  of  the 
Justice,  until  demand  in  writing,  signed  by  the  party,  has  first  beep 
made,  or  4eft  at  the  usual  place  of  his  abode,  of  the  perusal  and 
copy  <tf  such  warrant,  and  the  same  has  been  refused  or  neglected 
for  six  days  after  such  demand ;  and  if,  after  compliance  with  such 
deiQand,  any  action  be  brought,  without  making  the  justice  who 
:  signed  such  warrant  defendant,  on  producing  and  provins  such 
warrant  at  the  trial,  the  jury  shall  give  their  verdict  for  tiie  de- 
fendant, notwithstanding  any  defect  of  jurisdiction  in  the  said  jus- 
tice. And  if  such  action  be  broucht  jointly  against  the  justice 
and  constable,  on  proof  of  the  said  warrant  as  aforesaid,  the  jitry 
shall  find  for  the  constable,  notwithstanding  such  defect  of  joris- 
diction  as  aforesaid;  and  if  the  verdict  be  given  against  the 
justice,  the  plaintiff  shall  recover  his  costs  against  him,  to  be 
taxed  in  sucn  manner  as  to  include  «uch  costs  as  the  plaintiff  is 
liable  to  pay  to  i^uch  defendants  for  whom  such  verdict  shall  be  so 
found. 

No  acUon  riiall  be  brought  against  any  constable  after  six  i 
from  the  tinie  of  the  fact  being  committed. 

But  though  a  constable  be  acting  under  the  pretended  i 
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of  hit  office,  yet  where  the  act  cpmniitted  k  of  such  a  nature  as 
does  not  belong  to  him  to  do,  he  will;  not  be  protected  by  the 
above  statute. 

It  is  provided  by  18  Geo.  III.  c.  22.  that  every  constable  shall^ 
at  the  end  of  everv  .three  months  of  his  office,  a:nd  within  fourteen 
days  after  he  shaU  quit  his  said  office,  deliver  to  the  overseers  of 
the  parish  or  place  a  just  account  in  writing,  fairly  entered  in  a 
book  and  signed  by  him,  of  all  sums  expend^  by  him  and  re- 
oeived  on  account  of  the  parish,  in  all  cases  not  |>rovided  for  by 
law;  and  the  said  overseers  shall,  within,  the  next  fourteen  days 
after  such  account  shall  be  delivered,  lay  the  same,  before  the 
inhabitants ;  and  if  the  same  be  by  them,  or  a.  miyoriW*  approved 
of,  such  overseers  shall  pay  out  it  the  poor*s  rates  the  sum  that 
on  such  accounts  shall  appear  to  be  due :  but  if  such  account,  or 
any  part,  be  disdlowed,  then  the  same  shallbe  delivered  back  to 
such  constable,  who  may  produce  the  same  beibre^a  justice  (giving 
a  reasonable  notice  thereof  to  the  overseers),  to  be  examined  and 
settled  by  him  what  sum  ought  to  be  paid ;  and  the  said  justice 
shall  enter  such  sum  in  the  said  account,  and.  sign  his  name 
thereto;  which  sum  the  said  overseer  shall  accordingly  pay,  with 
liberty  of  appealing  to  the  quarter  sessions,  if  they  think  them^ 
selves  aggrieved. 

By  3  Jac.  I.  c.  10.  it  is  |»ovided,  that  every  person  who  shall  be 
committed  togaol  by  any  justice  of  the  peace,  and  shall  not  bear 
the  charges  of  themselves,  and  such  as  are  appointed  to  guard  them 
thither,  such  justice  may  warrant  the  constable  of  the  place  from 
vrfaeno^  such  persons  shall  be  committed,  to  sell  the  goods  he  shall 
have  within  the  county  or  liberty,  to  satisfy  the  said  charges,  de- 
livering the  overplus  to  the  party. 

By  S7  Geo.  II.  c.  3.  if  the  person  so  committed  to  gaxA  or  house 
of  correction  have  no  eoods  or  money  within  the  covnty  where  be 
*  is  taken,  sufficient  to  discharge  such  expences,  then,  upon  appli* 
catkm  t^  the  coqstable  to  the  justice,  he  shall  ascertain  the  rear 
aooable  duurges  to  be  allowed,  and  forthwith  order  tiie  treasurer 
of  the  county  to  pay  the  same. 

B;^  c.  20.  of  the  last-mentioned  act,  it  b  enacted,  that  any  officer 
making  distress  under  a  justice's  warrant,  shall  deduct  the  reason- 
.  able  (£arges  of  taking,  keeping,  and  selling  the  same  out  of  the 
.money  arising  firom  such  sale,  and  the  overphis  remaining  (after 
•deducting  the  said  charges,  and  also  the  penalty,  if  any  inflicted) 
.shall  be  returned  to  tke  owner  <^  the  goods;  and  the  officer 
.  exeeutiflg  stfch  warrant  shall,  if  required,  shew  the  same  to  the 
parly,  ami  permit  him  to  take  a  copy  thereof. 

By.  17  Cheo.U..  c.6.  §  7.  the  night  constable  shall  pay  to  the 
.  pet^.  constable  all  moneys  reasonably  expended  by  virtue  of  that 
act  in  passing  vagrants,  &c.  to  the  respective  places  to  which  they 
.  niay  be  sent  by  order  of  a  justice :  and  in  towns  and  places  where 
'there  are  .no  mgfat  constabln,  he  shall  be  allowed  such  expences  in 
'  his  accounts,,  on  his  producing  proper  vouchers  for  his.  payments. 

By  19  &  14  Car.  II.  c.  12.  if  a  constable  shall  continuf  abovt  a 
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vear  ia  his  office,  he  may  he  discharged  by  Ae  sessions,  which  may 
substitute  another  in  his  room  till  the  next  leet ;  and  constable^ 
having  a  right  to  their  discharge  may,  by  application  to  the  Court 
of  King's  Bench,  obtain  a  writ  of  mandamu9  to  compel  the  judge 
or  officer  of  the  inferior  court  to  discharge  him. 

WATCHMEN. 

By  the  statute  of  Winchester,  13  Edw.  I.  st.  2.  c.  4*  it  is  provided^ 
that  if  any  stranger  (viz.  any  suspicious  jperson)  pass  by  the  watob» 
he  shall  be  arrested  till  morning,  when  it  no  suspicion  be  found,  he 
shall  go  quit ;  but  if  there  be  cause  of  suspicion  against  him,  he 
shall  be  delivered  to  the  sheriff  (vtz.  to  tae  county  or  common 
gaol),  who  shall  keep  him  till  he  be  acquitted  in  due  manner ;  and 
if  suclt  person  will  not  submit  to  the  arrest,  the  watchman  sbaH 
raise  hue  and  cry  upon  him,  and  such  as  keep  the  watch  shall  M- 
low  him  with  the  town's  people,  and  so  in  the  next  town,  and  from 
town  to  town,  till  he  be  taken.  Or  he  may  force  such  person  to 
submit  to  his  authority  by  beating  him,  or  may  set  him  in  die 
jitocks  until  the  morning,  and  he  shdl  not  be  punished  for  the 
assault. 

The  watchmen  may  alscr  deliver  suspicious  persons,  and  all  nigh^ 
walkers  and  vagabonds,  to  the  constable  of  the  district,  or,  after 
retaining  them  till  morning,  may  convey  them  before  a  justice  of  the 
peace  to  be  examined. 

If  a  watchman  take  any  one  for  suspicion  of  felony,  he  may 
inquire  of  his  good  name  and  fame ;  and  if  he  find  him  of  good 
name  and  fame,  he  may  let  him  go^  without  being  gvilty  of  an 
escape. 

If  a  watchman  b  killed  in  the  execution  of  his  duty,  it  is  murder. 
And  should  he  lose  his  life  in  endeavouring  to  apprehend  a  burglar 
or  housebreaker,  his  representatives  will  be  entiued  to  receive  the 
sum  of  40/.  from  the  sheriff.    &  Ann.  c.  81^  §  2, 

PARISH  CLERKS. 

Parish  clerks  were  formerly  very  frequently  in  holy  orders,  and 
wane  are  to  thb  day.  They  are  generally  appointed  by  the  in- 
cumbent, who,  by  the  Olsl  canon  of  the  churcn,  is  to  m^ify  snch 
nomination  to  the  parishioners  on  the  next  Sunday  £ollowuif  ,  either 
befoce  or  after  the  conclusion  of  divine  service.  But,  by  oustom» 
they  may  be  chosen  by  the  parishioners  at  a  vestnr  held  for  that 
purpose;  and  if  such  custom  appears,  the  Court  ot  King's  Bendi 
will  grant  a  wumdamMi  to  the  archdeacon  to  swear  him  in,  forthe 
establishment  of  the  custom  turns  it  into  a  temporal  or  civil 
right. 

As  parish  clerks  are  regarded  by  the  common  law  to  ha?9«  Cree- 
holds  in  their  offices,  they  cannot  be  deprived  of  them  by  eccle- 
siastical censures;  but  they  are  liaUe  to  be  pwiidhed  by  the 
ordinary.  .     ' 
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A  penon  cfioten  to  be  pavish  clerk  must  be  at  letet  twenty  years 
of  age»  be  able  to  read  and  write»  and  should  have  a  competent 
kROwledge  of  psalmody. 

SEXTON^. 

Sextons,  like  parish  clerks,  cannot  be  removed  from  their  offices 
'by  the  ordinary,  though  they  may  be  censured  or  punished  by  him. 
He  is  chosen  by  the  parish :  and  his  business  is  to  keep  the  church 
and  pews  cleanly  swept  and  suffioioitly  aired ;  to  make  mves, 
and  open  vaults,  for  the  burial  of  the  dead ;  to  provide  (under  the 
chnrcnwardens'  directions)  candles,  &c.  for  lighting  the  church, 
bread  add  wine  and  other  neoessaries  for  the  communion^  also 
water  for  baptisms ;  to  attend  the  church  during  divine  service,  in 
order  to  open  the  pew-doors  for  the  parishioBers,  keep  out  dogs, 
and  prevent  dbturbances,  &c. 

VBSTRT   CLERKS. 

Vestry  clerks  are  chosen  by  the  vestry,  during  pleasure.  Their 
business  is  to  attend  all  parish  meetings ;  to  draw  up  and  copy  all 
orders  and  other  acts  of  the  vestrv,  and  to  give  copies  thereof  to 
the  parishioners  when  required.  Tliey  are  also  to  have  the  charge 
and  custody  of  all  books  and  papers  belonging  or  relating  to  the 
business  of  the  vestry. 

BEADLES. 

This  is  an  officer  appointed  by  the  vestry.  His  business  is  to 
give  notice  to  the  parishioners  when  and  where  a  vestry  is  appointed 
by  the  churchwardens ;  to  attend  upon  it  when  met,  and  to  exe- 
cute its  orders.  He  is  also  to  assist  the  churchwardens,  overseers, 
and  constables  in  their  respective  duties,  when  commanded,  and 
generally  to  do  and  execute  all  the  orders  and  business  of  the  vestry 
jEuid  oftfae  parish. 

SURVEYORS   OF  THE  HIGHWAYS. 

We  are  next  to  consider  the  surveyors  of  the  highways.  Every 
parish  is  bound  of  common  right  to  keep  the  high  roads  that  go 
through  it  in  good  and  sufficient  repair ;  unless  by  reason  of  the 
tenure  of  lands,  or  otherwise,  this  care  is  consigned  to  some  par- 
ticular private  person.  From  this  burden  no  man  was  exempt  by 
our  ancient  laws,  whatever  other  immunities  he  might  eiyoy.  And 
indeed  now,  for  the  most  part,  the  care  of  roads  only  seems  to  be 
left  to  parishes ;  that  of  bridges  being  in  a  great  measure  devolved 
^pon  the  county  at  large,  by  the  22  Hen.  VIII.  c.  6.  if  the 
parish  neglected  these  repairs,  they  might  formerly,  as.they  may 
8till,^be  indicted  for  such  Uieir  neglect ;  but  it  was  not  then  incum- 
bent upon  any  particular  officer  to  call  the  parish  together  and  set 
them  upon  this  work ;  for  which  reason,  by  the  2  &  3  Ph.  &  Mar. 
c.  3.  surveyors  of  the  highways  were  ordered  to  be  chosen  in 
every  parish. 
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These  sonreyon  were  origiiudly»  aoootdiDf  to  the  statute  of 
Philip  and  Maiy,  to  be  appointed  by  the  constable  and  Gharcfa-> 
wardens  of  the  parish ;  bitt  now  they  are  constituted  by  two  neigh- 
bouring justices^  out  of  such  inhabitants  or  others  as  are  described 
by  the  13  Geo.  III.  c.  78.  and  may  have  sahiries  allotted  to  them 
for  their  trouble. 

Their  office  and  duty  consists  in  putting  in  execution  a  Tariet^  of 
laws  for  the  repair  of  Uie  public  highways,  that  is,  of  ways  leading 
from  one  town  to  another ;  all  which  are  now  reduced  into  one  act 
by  Id  Geo.  III.  c  78.  which  enacts,  1 .  That  they  may  remove  all 
annoyances  in  the  highways,  or  give  notice  to  the  owner  to  remove 
them ;  who  is  liable  to  penalties  on  non-compliance.  2.  They  are 
to  call  toeether  all  the  inhabitants  and  occupiers  of  lands,  tene- 
ments, and  hereditaments  within  the  parish,  six  days  in  every  year^ 
to  labour  in  fetching  materials  or  repairing  tiie  highways :  lul  per- 
sons keeping  draughts  (of  three  horses,  Sec),  or  occupying  lands, 
being  obliged  to  send  a  team  for  every  diliught,  and  for  every  40/. 
a  year  which  they  keep  or  oecupy ;  persons  keepin|f  less  than  a 
dntught,  or  occupying  less  thyi  60/.  a  year  to  contnbute  in  a  less 
proportion ;  and  all  other  persons  chargeable,  between  the  ages  of 
sixteen  and  sixty-five,  to  work  or  find  a  labourer.  But  they  may 
compound  with  the  surveyors,  at  certain  easy  rates  established  by 
thisact,asalsoby34Geo.IlI.  c.74.  §3;  44Geo.III.  c.52.  §2. 
By  the  former  of  which  acts  (viz.  34  Geo.  III.)  justices  are  em- 
powered to  exempt  the  poor  occupiers  of  tenements  from  the  pay. 
ment  of  assessments  towards  the  highways,  and  the  whole  burden 
of  the  repairs  of  such  highways  is  thrown  upon  the  occupiers  of 
tenements.  And  every  cart-way  leading  to  any  market  town  must 
be  made  twenty  feet  wide  at  the  least,  a  the  fences  will  permit; 
and  may  be  increased  by  two  justices,  at  the  expence  of  the  parbh^ 
to  the  breadth  of  thirty  feet.  Also  two  justices,  where  they  think 
it  will  render  the  road  more  commodious,  may  order  it  to  be 
diverted ;  but  this  power  to  enlarge  does  not  extend  to  poll  down 
any  building,  or  to  take  in  the  ground  of  any  garden,  paddock, 
court,  or  yard.  And  no  tree  or  bush  shall  be  permitted  to  grow 
in  any  highway  within  fifteen  feet  from  the  centre  of  it,  exc^|>tf  for 
ornament  or  shelter  to  a  house ;  and  the  owners  of  the  adjoinling 
lands  may  be  compelled  to  cut  their  hedges,  so  as  not  to  exclude 
the  sun  and  wind  from  the  highway.  3.  The  surveyors  inay  lay 
out  their  own  money  in  purchasing  materials  for  repairs,  in  ere^ng 
guide-posts,  and  nolaking  drains,  and  shall  be  reimbursed  by  a  rate 
to  be  allowed  at  a  ^>ecial  sessions. 
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CHAPTER  VU. 


Of  CarporaiioM. 

By  the  term  eorparattoh  is  meant  an  iavcstry  of  the  people  of  d 
particular  place  with  the  local  government  thereof. 

Of  corporations  some  are  sole,  some  aggregate ;  soU,  when  in 
one  single  person,  as  the  king,  ]}ishap,  dean,  &c.;  aggregate , 
consisting  of  many  persons,  as  mayor  and  commonalty,  oean  and 
chapter,  &c* 

Corporations  afe  likewise  spiritual  or  temporal.  Some  are  of  a 
mixed  nature,  composed  of  spiritual  and  temporal,  such  as  heads 
of  colleges  and  hospitals^  &c. 

Lay  corporations  are  of  two  sorts,  citil  and  eleemosynary.  The 
eivii  are  erected  for  a  variety  of  purposes ;  as  the  king,  to  prevent 
an  interregnum  or  vacancy  of  the  throne ;  a  mayor  and  commonalty^ 
hailiff  and  bu^esses,  and  the  like,  for  the  advancement  and  regu- 
lation of  manuractures  and  commerce.  The  eleemoiynary  sort  are 
such  as  are  constituted  fo^  the  perpetual  dbtribution  of  free  alms,' 
as  all  hospitab,  colleffes,  <^c. 

A  corpotation  may  be  create  by  the  common  law,  by  charter^  by 
act  of  parliament,  or  by  prescription;  When  a  corporation  b  cre^ 
ated^  a  name  must  be  given  to  it|  and  by  that  name  aloYie  it  must 
sue  and  be  sued^  and  do  all  legal  acts. 

When  a  corporation  b  duly  created^  all  other  incidents  are 
tacitly  annexed  to  it ;  as,  1 .  To  have  perpetual  succession.  2.  To 
sue  and  be  sued^  implead  or  be  impleaded,  grant  or  receive^  by  its 
coroorate  name ;  and  do  all  other  acta  as  natural  persons  may. 
3.  To  purchase  lands,  and  hold  them  for  the  benefit  of  .themselves 
and  theit  successors ;  and  to  have  a  common  seal.  But  to  enable 
corporations  to  purchase  and  hold  lands  in  mortmain,  they  must 
have  a  licence  from  the  king.  4.  To  miike  bye-laws  or  private 
statutes  for  the  better  government  of  the  corporation.  And  where 
the  power  of  making  bye-laws  is  in  the  booy  at  large,  they  may 
delegate  their  right  to  a  #elect  body,  who  thus  become  the  repre- 
sentative of  the  whole  community. 

An  aggregate  corporation  must  always  appear  by  attorney;  it 
cannot  be  made  plaintiff  or  defendant  in  an  action  of  battteW,  or 
for  the  like  personal  injuries ;  it  cannot  commit  treason  or  felony, 
or  other  crime,  in  its  corporate  capacity,  though  its  members  may 
in  their  individual  capacities ;  it  is  not  capable  of  suffering  a  ^ 
traitor*s  or  a  felon^s  punishment,  for  it  is  not  liable  to  corporeal 
penaltieis,  nor  to  attainder,  forfeiture,  or  corruption  of  blood.  It 
cannot  be  executor  or  administrator,  or  perform  any  persona) 
duties,     (t  cannot  be  seised  of  lands  to  the  use  of  another ;  neithci 
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can  it  be  committed  to  prison,  and  therefore  cannot  be  outlawed. 
It  cannot  be  excommunicated,  or  summoned  into  the  ecclesias* 
tical  courts  on  any  account.  But  an  aggregate  corporation  may 
take  goods  and  chattels  for  the  benefit  of  themselves  and  suc- 
cessors, which  a  sole  corporation  cannot  do.  In  eccclesiastical 
or  eleemosynary  corporations,  the  king  or  founder  may  mark 
out  the  rules  and  ordinances  they  shall  observe;  but  corpora- 
tions instituted  for  civil  purposes  are  only  subject  to  the  com- 
mon law,  and  their  own  bye-laws  not  repugnant  to  the  laws  of 
the  realm.  Aggregate  corporations  also,  that  have  by  their  con- 
stitution a  head,  as  a  dean,  warden,  or  master,  cannot  do  any  acU 
during  the  vacancy  of  the  headship,  except  only  appointing  ano- 
ther ;  but  there  may  be  a  corporation  aggregate  without  a  head, 
as  the  governors  o^  the  Charter-house.  In  aggregate  corporatbna, 
also,  the  act  of  the  major  part  is  esteemed  the  act  of  the  whole. 
No  corporation  of  any* description  can  take  a  devise  of  lands, 
except  by  43  Eliz.  c.  4.  for  charitable  uses :  which  exception  is 
narrowed  by  9  Geo.  II.  c.3G.  by  ah  abridgment  of  their  privi- 
lege of  purchfising  from  any  living  grantor,  without  the  king's 
licence;  which  purchases  made  by  corporate  bodies  axe  consi- 
dered to  be  purchases  in  mortmain,  of  which  we  shall  treaVhere- 
after. 

The  ordinary  is  the  visitor  of  all  ecclesiastical  corporations; 
and  the  founder,  his  heirs  and  assigns,  of  all  lay  corporations, 
whether  civil  or  eleemosynary, 

A  corporation  may  be  dissolved — 1.  Bv  act  of  parliament. 
2.  By  tljie  natural  death  of  all  ito  members,  m  case  of  an  ag^pre- 
gate  corporation.  3.  By  surrender  of  its  franchises  into  the 
hands  of  the  king.  4.  By  forfeiture  of  its  charter,  through  negli- 
gence, or  abuse  of  its  franchises ;  in  which  case  the  law  judges 
that  the.  body  politic  has  broken  the  condition  upon  which  it  was 
incorporated,  and  thereupon  the  incorporation  is  void.  And  ihe 
regular  course  is,  to  bring  an  information  in  nature  of  a  writ  of 
quo  warranto,  to  inquire  by  what  warrant  the  members  now  ex- 
ercise their  corporate  power,  having  forfeited  it  by  such  and  sack 
piioceedings. 

.  'tO:^acilitatelhe  proceedings  in  cases  of  mandamus  and  quo  war- 
ramiOri\i^  ISGeo^IIl.  c.  21.  provides,  that  where  any  penoa 
shall  be  entitled  to  be  admitted  a  freeman,  &c.  of  any  corporation, 
ScQ.  and  shall  apply  to  the  proper  ofHcer  to  be  admitted,  and 
ah^  give  notice  of  his  intention  to  move  the  Court  of  K'mg*s 
Bench  for  a  mandamus  in  case  of  refusal,  the  officer  shall  pay 
ojX  the  costs  of  the  application.  And  the  proper  officer  shall,  on  tlnr 
demand  of  two  freemen,  permit  then»  ^nd  their  agents  to  inspect  tbe 
entries  of  admission  of  freemen,  and  to  take  copies  and  extracti* 
under  penalty  of  100/. 

And,  to  prevent  improper  conduct  in  trading  corporations  in 
elections,  and  in  disposing  of  the  joint  stock,  it  is,  by  7  Geo.  ill* 
c.  48.  enacted,  that  no  member  of  such  corporation  shall  be  ad' 
mitted  to  vote  in  the  general  courts,  unless  he  shall  have  been  ^ 
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months  hk  poasessioit  of  the  stock  necessary  to  qualify  hiiii;  un- 
lets it  came  to  him  by  bequest,  marriage,  succession,  or  settle- 
mefnt. 


CHAPTER  VIII. 
Of  Master  and  Servant. 


QSRVANTS  are  of  several  kinds..  The  first  sort  acknowledged 
by  the  laws  of  England  are  menial  servants.  The  contract  of 
rrittlioB  between  master  and  servant  arises  from  the  hiring.  If 
the  hiring  be  general,  without  any  particular  time  mentioned,  the 
law  construes  it  to  be  a  hiring  for  the  year ;  but  the  contract  may 
be  made  for  any  longer  or  shorten*  time.  And  on  every  general 
hiring  for  a  year,  a  quarter's  warning  must  be  given  before  the 
ooalract  can  be  dissolved ;  unless  fbr  some  reasonable  cause,  to 
be  allowed  by  a  justice  of  the  peace.  But  it  has  been  heidi  that 
a  master  may  turn  a  servant  away  for  incontinence,  or  moral 
turpitude,  without  any  notice.  But  a  servant  cannot  be  dis- 
charged fyr  being  the  father  of  a  bastard  child,  if  the  crime  was 
committed  prior  to  the  master's  hiring  of  him. 

The  20  Geo.  II.  c.  19.  ^ves  the  magistrates  jurisdiction  to 
detiannine  differences  between  masters  and  servants  hired  in  hus- 
biadry,  where  the  sum  does  not  exceed  10/. ;  and  with  respect  to 
artificers,  handicraftsmen,  miners,  &c.  or  other  labourers  hired  foir 
any  certain  time,  where  the  sum  does  not  exceed  5/^ 

Bv  4  Geo.  IV.  c.  34.  §  3.  if  any  servant  in  husbandry,  or  any 
artifioery  calico  printer,  handicraftsman,  miner,  collier,  keelman, 
pitman,  glassmiui»  potter,  labourer,  or  other  person,  shall  contract 
to  serve  any  person,  and  shall  not  enter  into  such  service,  or  shall 
ahsent  himself  before  the  term  of  contract  shall  be  completed,  or 
negleot  to  fulfil  the  same,  or  shall  be  guilty  of  any  other  miscon- 
duct or  misdemeanor,  any  justice  of  the  peace  of  the  county  or 
plaee  may  issue  his  warrant  for  the  apprehending' every  such  ser- 
vant ;  and  if  it  shall  appear  that  he  or  she  shall  not  have  fblfilled 
sQch  contract,  he  may  commit  such  person  to  the  house  of  conrec- 
tioo,  there  to  be  held  to  hard  labour  for  a  time  not  exceeding  three 
months^  and  may  abate  a  proportionable  pai^  of  his  or  h<^r  wages, 
or  tn  lieo  thereof,  may  punish  the  offender  by  abating  the  whole  dr 
any  part  of  his  or  her  wages,  or  may  discharge  such  servant. 

And  justices  upon  complaint  concerning  the  non-payment  of 
wages,  may  summon  the  steward,  agent,  bailiff,  foreman,  or  ma- 
nager, in  the  absence  of  the  master,  mistress,  or  employer,  and 
aav  hear  and  determine  the  matter  of  complaint ;  and  may  also 
make  att  order  for  the  payment  of  so  much  wages  as  shall  appear  to 
be  josUy  due,  mrovided  that  the  sum  do  not  exceed  10/.     §  4. 

JustiGes  bennre  t^hom  complaint  is  made  in  pursuance  of  the 
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20  Geo.  11.  c.  19*  and  31  Geo.  II.  c.  11.  may  order  wages  te  be 
paid  to  persons  entitled  thereto  within  such  period ,  as  th^  diall 
think  proper.     §  6.  ^ 

By  the  59  Geo.  Ill,  c.  58*  justices  are  empowered,  on  pompUiiit 
of  seamen  in  the  merchant  service,  to  hear  and  settle  disputes 
about  wages  not  exceeding  20/. ;  and  they  are  authorized  to  levy 
the  same  by  distress  on  the  goods  and  chattels  of  the  master,  or 
pommander,  or  owner,  in  case  of  a  refusal  to  comply  with  their 
decision ;  and  provided  the  distress  should  not  be  sufficient,  they 
are  then  authorized  to  distrain  on  the  ship  or  vessel,  or  any  of  the 
tackle,  furniture,  or  apparel  thereof.  And  such  justices'  determi- 
nation is  to  b^  final,  unless  appealed  i^gf^nst  to  the  Admiralty 
Court,     §  1. 

In  case  the  seaman  or  mariner,  or  other  person  claiming  siidi 
wages,  or  the  parties  who  are  ordered  to  pay  the  same,  or  theif 
agents,  shall  be  dissatisfied  with  the  decision  of  the  justice  or 
justices  touching.such  wages,  it  shall  be  lawful  for  either  of  theoiy 
within  forty-eight  hours  after  the  making  such  order,  but  not 
afterwards,  to  give  notice  in  writing  to  the  justice  making,  suck 
order,  of  his  or  their  desire. of  obtaining  the  judsmept  of  the 
High  Court  of  Admiralty  respecting  the  same ;  and  thereupon  the 
party  so  resisting  shall  be  compell^  to  proceed,  within  thirty  days 
^rom  the  date  pf  such  order,  by  taking  out  a  monition  against  the 
adverse  party,  and  ^hall  (on  the  service  of  such  notice)  give  good 
and  sufficient  b^l  in  double  the  amount  of  the  wages  so  ordered 
to  be  paid  (which  bail  shall  be  (aken  by  a  commissjoner  lor 
.taking  examinations  in  prize  causes,  if  there  shall  be  on^  in  the 
.pla(;e  where.  sHch  difference  shall  arise,  or  order  be  m^e;  but  if 
there  shall  be.nq  such  co^^nission^r  there,  then  the  justice  pror 
nouncing  such  Qrder,  or  any  other  justice  of  tlie  peace,  is  autho- 
rized to  take  the  same) ;  and  the  commissioner  or  justice  taking 
such  bail  shall  certify  and  transmit  the  same  without  delav  to  the 
High  Court  of  Admiralty,  with  a  copy  of  the  order  made  Sy  a«di 
justice,  on  unstamped  paper,  certified  under  his  band ;  aiul  the 
same  shall  be  admitted  by  such  Cour(  of  Admiralty  ^  evidence  in 
the  cause.     §  2. 

Seamen  are  not  to  be  deprived  qf  the  benefit  of  iMiy  agreements 
entered  into  before  the  passing  of  this  act ;  nor  shall  any  thing 
in  this  act  contained  extend  to  deprive  any  seaman,  mariner,  or 
other  person,  of  any  remedy^  or  process,  which  may  now  be  re- 
sorted to  against  any  ship  or  vessel,  or  the  master  or  conimander 
or  owners  thereofj^  for  the  recovery  of  wages  due  for  serving  on 
board  of  such  ship  or  vessel,     i  3,  4. 

This  act  is  not  to  extend  to  Scotland,  and  shall  continue  in  force 
for  seven  years  from  the  passing  thereof.    §  G,  7. 

The  second  kind  of  servants  are  apprentices.     By  the  common 

.  law,  infants,  or  persons  under  age,  cannot  bind  themselves  appren- 

,  tices  in  such  a  manner  as  to  entitle  their  master  to  an  action  of  o^ 

venant,  or  other  action  against  them,  for  departing  from  their,  serr 

.  vice,  or  other  breach  of  the  indentures ;  which  makes  it  necesai^  tq 

get  some  of  theh'  friends  to1>e  bound  for  them. 
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And,  notwithstanding  the  5  £liz.  c.  4.  enacts,  that  althoagh 
persons  bound  apprentices  shall  be  within  age  at  the  time  of  mak^ 
isg  their  indentures,  they  shall  be  bound  to  serve  for  the  ye^rs  in 
their  indenture  contained,  as  if  they  were  of  full  age  at  the  time  of 
making  them ;  it  has  been  held,  that  although  an  infant  may  vo-* 
kantarily  bind  himself  apprentice,  and  if  he  continue  an  apprentice 
for  seven  years,  he  may  have  the  benefit  to  use  his  trade,  yet» 
neither  at  the  common  law,  Qor  by  the  words  of  the  above-men- 
tioned statute,  can  a  covenant  or  obligation  of  an  infant  for  hi& 
apprenticeship  bind  him ;  but  if  he  misbehave  himself,  the  master 
may  correct  him  while  in  his  service,  or  complain  to  a  justice  of 
the  peace  to  have  him  punished  according  to  the  statute ;  but  no 
remedy  lies  against  an  infant  upon  such  covenant. 

B^t,  by  the  custom  of  London,  an  infant  unmarried,  and  above 
t]|e  age  of  fourteen,  may  bind  himself  apprentice  to  a  freeman  pf 
London,  by  indenture  with  proper  covenants;  which  covenants 
shall  be  as  binding  as  if  they  were  oi  full  age. 

By  6  EUz.  c.  4.  §  d6.  the  justices  may  compel  certain  persons 
under  age  to  be  bound  as  apprentices,  and  on  refusal  may  commit 
th^m,  &c.  And  by  43£liz.  c.2.  and  18  Geo.  IIL  c.  47.  church- 
wardens and  overseers  of  the  poor  may  bind  out  the  children  of 
the  poor  to  be  apprentices,  with  the  consent  of  two  justices ;  if 
boys,  till  twenty-^one ;  if  girls,  till  that  age  pv  marriage.  And  by 
8.ik  0  W.  in.  c.  30.  §5.  if  any  person  refuse  to  accept  a  poor 
apprentice,  he  shall  forfeit  10/.  Also  by  2  &3  Ann.  c.  6.  and 
4  Ann.  c.  10.  justices  of  the  peace,  and  churchwardens,  &c.  may 
pnt  out  poor  boys  apprentices  to  the  sea  service. 

By  6  Eliz.  c.  6.  and  5  Geo.  IL  c.  46.  indentures  must  be  enrolled 
in  ail  towns  corporate,  and  in  London,  by  custom,  in  th^  chamber- 
lain's office. 

In  London,  if  the  indentures  are  not  enrolled  before  the  cham- 
berlain within  a  year,  upon  a  petition  to  the  mayor  and  aldermen, 
^c.  ^  scire  facias  shall  issue  to  the  master,  to  shew  cause  why  not 
enrolled ;  and  if  it  was  through  the  masters  default,  the  appren- 
tice may  sue  out  his  indentures,  and  be  discharged. 

Indentures  are  to  be  stamped,  and  are  chargeable  with  stamp  du- 
ties ;  for  the  amount  of  which,  the  reader  is  referred  to  the  Sup- 
tpleinent,  under  the  article  **  Stamp  Duties.*' 

Thejustices  of  the  peace  may  discharge  an  apprentice,  not  only 
on. the  default  of  the  master,  but  also  on  his  own  default;  for  in 
sach  case  it  is  but  reak>nable  that  the  contracts  which  were  made 
by  their  authority,  should  be, dissolved  b^the  same  power.  And 
.under  the  above  mentioned  statute,  5  Eliz.  c.  4.  justices,  or  the 
sessions,  may  hear  and  determine  disputes  between  masters  and 
apprentices ;  and  the  sessions  may  discharge  the  apprentice,  and 
:  vacate  the  indentures,  or  correct  the  apprentice.  By  20:  Geo.  IL 
c.ld.  parish  apprentices  may  be  discharged  in  the  same  manner 
i  by  two  justices.  And  by  32  Geo.  IIL  c.  57.  where  a  parish  ap- 
prentice is  discharged  from  a  master  on  account  of  the  misconduct 
vof  the  jnaster,  thejustices  may  order  the  master  to  deliver  up  the 
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clothes,  and  ia  pay  a  sum  not  exceeding  10/.  to  place  him  with 
another  master. 

By  the  33  Geo.  III.  c  55.  wherever  a  master  or  mistress  has  not 
received  more  than  10/.  with  an  apprentice,  two  or  more  justices 
at  a  special  or  petty  sessions  may,  upon  complaint  or  ill*use  of  the 
apprentice,  fine  the  master  or  mistress  any  sum  not  exceeding  forty 
shillings ;  and  the  fine  Amy,  at  th«  discretion  of  the  justices,  be 
applied  to  the  use  of  the  apprentice,  as  a  oompeosatioil  for  the 
injury  which  he  may  have  sustained. 

By  4  Geo.  IV.  c.  20.  the  20  Geo.  II.  c.  10.  and  the  83  Geo.  I IL 
c.  55.  so  far  as  the  same  relate  to  apprentices,  shall  be  construed 
to  extend  to  all  apprentices,  upon  whose  binding  out  no  lai^er  sum 
than  25/.  was  or  shall  be  paid.     §  1. 

And  any  two  or  more  justices  of  the  peace,  in  any  case  wiiere 
they  shall  direct  any  apprentice  to  be  discharged  under  the  said 
recited  acts  or  this  act,  may  take  into  consideration  the  cirooa* 
stances  under  which  such  apprentice  shall  be  so  discharged,  and 
may  make  an  order  upon  the  master  or  mistress  of  such  i^preotice 
to  refund  all  or  any  part  of  the  premium  paid  upon  the  binding  or 
placing  out  of  such  apprentice ;  and  in  default  of  payment  nm 
levy  the  same  by  distress,  and  in  case  there  shall  not  be  goodb 
sufficient,  may  order  imprisonment  for  any  time  not  exceeding  two 
months.    §  2i. 

Whatever  an  apprentice  gains  is  for  the  use  of  his  master;  ^ad 
whether  he  was  legally  bound  or  iio,  is  not  material,  if  he  was  an 
apprentice  de  facto.  And  an  apprentice  leaving  his  master's  service, 
roust  serve  beyond  the  term  for  the  time  he  was  absent,  if  it  be 
within  seven  years  after  the'expiratlon  of  his  term. 

If  a  master  give  an  apprentice  licence  to  leave  him,  he  cannot 
afterwards  recall  it.  And  if  a  master  discharge  his  apprentice  pa 
account  of  negligence,  equity  will  decree  him  to  refiina  a  rateable 
part  of  the  money  given  with  him,  according  to  the  length  of  time 
he  has  been  in  his  service.  So,  if  an  apprentice  marry  without  his 
master^s  privity,  that  will  not  justifjr  his  turning  him  away,  bnt  he 
mu^t  sue  his  covenant.  But,  by  the  custom  of  the  cky  of  Londop, 
a  freeman  may  turn  away  his  apprentice  for  gaming. 

A  master  may  correct  and  chastise  his  apprentice  for  ne^ect  i^ 
misbehaviour,  provided  it  is  done  with  moderation ;  but  his  mistre&s 
is  not  entitled  to  the  same  power. 

By  the  4  Geo.  IV.  c.34.  §  1.  (the  powers  of  the  20  Geo.  li. 
<c.  10.  and  the  4  Geo.  IV.  c.  20.  are  extended  by  this  act),  it  sbail 
be  lawfii),  not  only  for  any  master  or  mistress,  but  also  for  his  i>r 
her  stewflurd,  manager,  or  asent,  to  make  complaint  upon  oath 
against  any  apprentice,  withmthe  meaning  of  the  said  acta,  to  any 
justice  of  the  peace,  for  any  misdemeanor,  misconduct,  or  ill  be- 
haviour ;  or  if  such  apprentice  shall  have  absconded,  any  justioe 
of  the  peace  of  the  county  or  place  where  such  apprentice  shall  be 
found,  or  where  he  or  she  shall  have  been  employed,  may  issue  his 
warrant  for  his  or  her  apprehension ;  and  may  hear  and  deteimine 
'  the  complaint,  and  punisn  the  offender,  by  ab^iting/the  whole  at 
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any  part  of  hb  or  her  wages,  or  otherwise  by  oomniitinent  to  the 
house  of  correction,  there  to  remain  and  be  held  to  hard  labour^ 
for  a  time  not  exceeding  three  months. 

And  all  complaints,  iifferenoes,  and  disputes  which  shall  arise 
between  masters  or  mistresses  and  their  apprentices,  within  the 
meaning  of  the  said  recited  acts,  or  any  of  them,  touching  or  cpn- 
oeming  any  wages,  provided  the  sum  do  not  exceed  10/.  shall 
and  may  be  heanl  and  determined  by  one  or  more  justices  of  the 
peace  of  the  county  or  place  where  such  apprentice  shall  be 
eowloyed* 

The  enticing  an  apprentice  to  depart  from  his  master,  subjects 
the  offending  party  to  an  action  on  the  case. 

An  apprentice  is  protected  also  from  being  impressed. 

With  regard '  to  the  assigning  of  apprentices,  it  has  been  held 
that  tbey  are  not  assignable'.  But,  by  the  custom  of  London,  he 
may  be  turned  over  to  another.  And  if  the  assignee  do  not 
provide  for  him,  the  first  master  may  be  compelled  to  do  it. 

And  this  inability  of  assigning  apprentices  extends  td  justices  of 
the  peace,  who,  though  they  have  the  power  of  discharging  ap- 
prentices, and  of  binding  them  to  other  masters,  yet  they  cannot 
turn  them  over. 

By  the  death  of  either  the  master  or  apprentice,  the  interest^ 
being  a  mere  personal  trust,  is  determined.  But  if  the  master 
covenant  to  find  the  apprentice  during  the  tenn  in  necessaries 
and  clothing,  the  dea)h  of  the  master  will  not  determine  the  con- 
dition, but  his  executors  will  be  bound  to  perform  it  as  far  as  they 
liave  assets. 

In  the  case  of  Coam  «.  Bowdea  and  Eylea,  the  master  having 
Fcceived  250/.  with  his  apprentice,  it  was  determined,  that,  after 
specialty  debts  were  paid,  the  executors  should  repay  the  250/. 
first  deducting  ibr  his  maintenance  20/.  a  year,  for  the  two  years 
ihe  apprentice  had  served.*  The  same  practice  takes  place  when 
jthe  master  becomes  a  bankrupt. 

We  now  come  to  treat  of  the  manner  in  which  the  relation  of 
aervice  affects  either  the  master  or  servant.  Servants,  by  a  hiring 
fot,  a  year,  and  apprentices  by  their  binding,  gain  a  settlement  in 
ihe  parish  where  they  serve  the  last  forty  days.  Apprentices 
aecvkig  seven  years  as  apprentices  to  any  trade,  have  an  exclusive 
right  to  exercise  that  trade  in  any  part  of  England,  by  the  5  £liz. 
c.  4.  But  no  trades  are  held  to  be  within  the  statute,  but  such  as 
were  in  being  at  the  making  of  it.  For  trading  in  a  country  village, 
apprenticeships  are  not  requisite.  And  following  the  trade  seven 
years,  either  as  a  master  or  a  servant,  or  as  the  master's  wife, 
without  any  effectual  prosecution,  b  sufficient  without  an  actual 
apprenticeship. 

Though  a  master  may  by  law  correct  his  apprentice  for  negli- 
gence Of  other  misbehaviour,  yet  he  is  not  allowed  to  beat  any  other 
iiervant ;  for  if  he  do,  it  is  a  good  cause  of  departure,  or  at  least  of 
complaint  to  a  magistrate,  in  order  to  be  discharged. 

If  a  servant  retained  for  a  year  happen  within  the  time  of  his 
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fterrice  U>  (all  sick,  or  be  otherwise  hurt  or  disltbled  in  Ae  serrice 
of  his  master ;  the  master  eanoot  put  him  away,  nor  abate  any  pa^ 
of  his  wages  for  that  time. 

A  master  is  not  bound  to  give  a  servant  a  character,  there  being 
no  legal  obligation  to  that  effect.  But  if  he  do  give  a  character, 
he  must  take  care  to  give  a  true  one:  though,  if  the  words  be 
spoken  in  confidence  and  without  malice,  no  action  lies ; '  as,  where 
a  mistress  told  a  lady^  inquiring  afler  the  character  of  a  servant, 
that  she  was  saucv  and  impertinent,  and  often  lav  out  of  her  own 
bed,  but  was  a  clean  girl,  and  could  do  her  work  well ;  notwith^ 
standing  the  plaintiff  proved  that  she  wa^  by  this  means  prevented 
from  getting  a  placev 

Let  us  next  see  how  strangers  may  be  affected  by  the  relation  of 
a  master  and  servant* 

And  first,  then,  a  master  may  support  or  maintain  his  servant  ih 
an  action  at  law  against  a  stranger ;  or  may  bring  an  action  against 
another  for  beating  or  maiming  him,  assigning  as  a  ground  for  the 
action  a  loss  of  service ;  or  he  may  even  justify  an  assault  in  his 
defence ;  as  mav  a  servant  in  defence  of  his  master.  And  if  any 
person  knowingfy  hire  the  servant  of  another,  while  in  service,  the 
first  master  may  have  an  action  to  recover  damages  agkinst  the 
servant  and  the  person  hiring  him,  or  either  of  them ;  but  if  the 
new  master  did  not  know  that  the  servant  was  already  hired,  no 
action  lies,  unless  he  afterwards  refuse  to  restore  him. 

As  for  those  things  which  a  servant  may  do  on  behalf  of  hi*  . 
roaster,  they  seem  all  to  proceed  upon  this  pnnciple,  that  the  master 
is  answerable  for  the  act  of  his  servant,  if  done  by  his  command^ 
either  expressed  or  implied.  And,  therefore,  if  a  servant -commit 
a  trespass  by  the  command  of  his  master,  the  master  is'guilty  of 
it,  though  the  servant  is  not  excused,  for  he  is  only  to  obey  his 
master  in  matters  that  are  honest  and  lawful.  If  an  innkeeper's 
servants  rob  his  guests,  the  master  is  bound  to  restitution4  So 
likewise,  if  the  waiter  at  a  tavern  sella  man  bad  wine,  ii^reby  his 
health  is  injured,  he  may  bring  an  action  against  the  master. 

In  the  same  manner,  whatever  a  servant  is  permitted  to  do  in  the 
course  of  his  business,  is  equivalent  to  a  general  command.  If  1 
pay  money  to  a  banker's  servant,  the  banker  is  answerable  for  it; 
if  I  pay  money  to  a  clergyman's  or  physician's  servant,  whose 
usual  bttsiuess  it  is  not  to  receive  money  for  his  master;  and  he 
embezzle  it,  I  must  pay  it  over  again.  If  a  steward  let  a  lease 
of  a  farm  without  the  owner's  knowledge,  the  owner  must  stand  to 
the  bargain ;  for  this  is  the  steward's  busiuess.  A  wife,  a  friend, 
a  relation  that  used  to  transact  business  for  a  man,  are  fttootf  koe 
his  servants;  and  the  principal  must  answer  for  their  coadiicl4 
If  I  deal  usually  with  a  tradesman  by  myself,  or  constantly  pay 
him  ready  money,  I  am  not  answerable  for  what  my  servant  takes 
up  upon  trust ;  for  here  is  no  implied  order  for  the  tradesman  to 
trust  my  servant :  but  if  I  usually  send  him  upon  trust,  or  some- 
times upon  trust,  and  sometimes  with  ready  money,  I  am  answer- 
able for  all  he  takes  up ;  for  the  tradesman  cannot  possibly  dis* 
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tiii(|iiiike<l  wheo  he  comtn  by  my  order/  and  when  he  eoftieft  upoa 
hU  own  authoriiy.  And  if  I  once  pay  what  my  smant  has  boiighl 
up0n  trusty  wii)i<Mk  expressing  any  disapprobation  of  It^  it  is  e<{ni- 
▼alent  to  a  direction  to  tmst  him  m  fature. 

lastly^  if  a  servant^  by  his  negligence,  do  any  damage  td  a 
ikaager,  the  master  shall  answer  for  his  neglect«  If  a  sfekiitlfs 
senrant  lame  a  horse  while  he  is  shoeing  him.  an  action  \i^ 
%ainst  the  master,  and  not  against  the  servant.  But  in  these 
fases  the  damage  must  be  done  while  he  is  actually  employed  in 
Hie  master's  service;  otherwise  the  servant  shall  answet  for  his 
hwn  misbehaviour.  Upon  this  principle,  by  the  comnlon  law,  if 
it  servant  kept  his  master's  fire  negligently,  so  that  his  neighbour's 
nouse  was  burnt  down  thereby,  an  action  would  lie  against  the 
master,  because  his  negligence  happened  in  his  master's  service : 
otherwise,  if  the  servant,  going  along  the  street  with  a  torch,  by 
negligence  sets  fire  to  a  house ;  for  there  he  is  not  in  his  master's 
immediate  servicci  and  must  himself  answer  the  damage  p^- 
sonally.  But  now  the  common  law  is,  in  the  former  case,  altered 
by  6  Attn.  c.  3.  which  ordains  that  no  action  shall  be  tnaintained 
against  any  in  whose  house  or  chamber  any  fire  shall  accidentally 
begin.  But  if  such  fire  happen  through  negligence  of  any  servant, 
such  servant  shall  forfeit  100/.  to  be  distributed  among  the  suf- 
ferers ;  and,  in  default  of  payment,'  shall  be  committ^  to  some 
workhouse,  and  there  be  kept  to  hard  labour  for  eighteen  months. 
A  master  is,  lastly,  diargeable  if  any  of  his  family  lav  or  cast  any 
thing  oat  of  his  house  iato  the  street  or  common  highway,  to  the 
damage  of  any  individual,  or  the  common  nuisance  of  any  of  his 
miy esty's  liege  people ;  for  die  master  has  die  superintendence  and 
charge  of  all  his  household. 

But  vrhere  the  act  of  the  servant  is  wilful,  the  master  is  not  re- 
qmasihle,  unless  the  act  u  done  by  his  command  or  assent. 

But  where  thfe  mischief  ensues  from  the  negligence  and  unskil- 
luhiess  of  the  servant,  so  that  an  action  upon  the  case  must*  be 
brought,  and  not  an  action  of  trespass,  then  the  master  will  be 
answerable  for  the  consequences,  if  it  be  shewn  that  the  servant 
ia  acting  in  thc^  execution  of  his  master's  business  and  autho- 
rity. ' 
'  To*  prevent  masters  from  bemg  imposed  upon  in  the  characters 
of  their  servants,  it  is  enacted  by  the  32  Geo.  HI.  c.dS.  that  if 
any  person  shall  give  a  false  character  of  a  servant,  or  a  false 
account  of  his  former  service;  or  if  any  servant  iUiall  give  such 
false  account,  or  shall  bring  a  false  character,  or  shall  alter  a  cer- 
tificate of  a  character;  he  shall,  upon  conviction  before  a  justice 
of  the  peace,  forfeit  20/.  with  10#.  costs.  And  if  any  servant  will 
inform  against  an  accomplice,  he  shall  be  acquitted. 
*  An  aelioo  wafe  tried  at  the  sittings  after  Trinity  Term,  1792, 
at  Goildhfll,  against  a  person  vrho  had  knowingly  given  a  false 
character  of  a  man  to  tne  plaintiff^  who  was  thereby  induced  to 
take  him  into  his  service.  But  this  servant  soon  afterwards  rob- 
bed his  master  of  property  to  a  great  amount,  for  which  he  was 
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executed  {  and  [the,  plaintiff  reooftered  damages  agaiasi  Uie  de- 
fendaot  to  the  extent  of  his  loaa^ 

By  14  Geo.  III.  if  a  seryant  by  carelessness  or  through  negli- 
gence set  fire  to  any  dwelling-house,  he  or  she  is  subject  to  a  fine 
of  100/.  or  in  default  of  paymient  thereof,  is  to  be  committed  to 
the  house  of  correction  for  eighteen  months,  and  to  be  kept  to 
hard  labour. 


CHAPTER  IX. 


Of  Husband  and  Wife. 

X  HE  law  considers  marriage  in  no  other  light  thf^n  a  <uvil  cour: 
tract;  and  therefore,  like  alt  other  contracts,  it  i»good  when  the. 
parties  al  the  time  of  making  it  were  willing  to  cpntract,  able  to, 
con  tract  p  and  actually  did  cou  tracts  in  prop^  form  of  law. 

As  to  the  first,  the  maxim  is^  thi^t.  eonsennu,  t^an  conatWm, 
fatU  nuptiag.  As  to  the  second^  all  persons  are  able  to  contract 
themselves  in  uiarrlage,  unless  they  labour  under  the  canonical 
disabilities  of  precoDtraet,  consanguinity  or  relation  of  blood,  and 
affinity  or  relation  by  marriage,  and  some  particular  corporeal, 
infirmities,  (but  the^ed  labilities  only  reader  the  marriage  voidable^ 
and  not  ipso  facia  void):  or  under  the  civil  disability  of  a  prior 
marriage,  a^  having  another  husband  or  wife  living 4  of/  being, 
under  age;  of  wanting  the  consent  of  parents  or,  guardians;  or, 
of  bein^  insane.  As  to  the  thirds  nomarrii^e  aclfUally  performed 
is,  by  the  temporal  law,  ip$0  /nc^a  void ;  that  is,  which  is  cele-. 
bmted  by  a  person  in  orders,  in  a. parish  church  or  public  chapel 
(or  elsewhere  by  special  dispensation),  in  pursuance  of  bann#  or 
a  licence,  between  single  persons  consenting,  of  sound  mind  and 
of  the  age  of  twenty-one  yciirs  (or  of  the  age  of  fourteen  in  males, 
and  twelve  in  females,  with  consent.  c|f  pf^ents  or  giuurdians,  or. 
without  in  case  of  widowhood).  And  no  marriage  is  voidable,  by. 
the  ecclei  last  leal  law,  after  the  death  of  either  of  the  .parties;  ^or 
during  their  lives,  unless  for  the  canonical  impediment^  pf  ||r^ 
contract,  of  consanguinity,  of  affinity,  or  of  corporeal  iii^ecili^» 
subsisting  previous  to  the  marriage. 

Marriages  may  be  dissolved  either  by  death  01;  by  divfMrec.-- 
Divorce  Is  either  a  vinculo  matrimonii^  for  4K>me  of  tp^  c<^KMli€al 
causes  before  mentioned,  and  those  existing  befctre  the  marnage, 
as  is  always  the  ease  fp  consanguinity;  not  supervenleiit  and. 
arising  afterwards,  as  may  be  the  case. in  affinity  or  ^^ti^real  im- 
becili^.:  or  merely  a  mensd  ei  tkorq,  for  some  supervenii^t  cause*: 
which  makes  it  impro^per  or  impossible  for  the  parties4o  live  to-, 
gether ;  as  iti  the  isase  of  intolerable  ill-temper,  or  adultery  in  either 
of  the  parties. 
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In  ]case  the  ditorce  is  a  vineuh  wmiriltHmii,  tke  nmitisge  is  de- 
cbMd  iuU»  aa  having  been  abadaitely  nnhiwfiii  ab  tnUia:  and  the 
fMortiea  ai^e  therefiMre  aeparated^fp'^^  stiMe  al•taMNt^n ;  bat  fn  divorce 
0  me$ui  ei  thm^^  die  marri^e  is  suspended,  but  not  destroyed. 

In  case  of  divorce  a  mtkm  ti  ikmvp  Uie  law  allows  alimony  ta 
ihe  wife,  which  is  that  allowamce  which  is  made  to  a  woman  for 
hersnpixnrt  out  of  her  hnsbaoid's  estate.;  being  settled  at  the  dis«- 
fatetftcm  of  the  eedesiasttcal 'ja<%e»  on  consideratkHi  of  all  the  dr«- 
ciunstances  of  the  case*  it  is  generally  firoportioned  to  the  rank 
•mad  quality  of  the  murtiea^  But  in  <iase  of  dopemeat,  and  liiang 
with  an  amlterer»  the  law  allowa  no  alimony. 

The  law  ooasiders  husband  mmd  wife  as  one  ^cson ;  for  'tl» 
.¥ery  being  or  legal,  existence  of  the  woman  is  suspended  durh^g 
snarriage,  or  at  least  in  incorporated  and  conscmaled  into  that 
0f  the  husband,  under  whose  wing,  protection,  and  cover,  she 
fierferms  every  thing,  and  therefore  ia  called  a  /anv  eonari,  A 
man,  .thennfer^,  cannot  grant  any  thing  io^his  wife,  but  by  the 
intervention  of  trustees,  or  enter  into  covenant  with  her:  for  the 
grant  would  be  to  suppbse  her  separate  eaistenoe;  and  to  cove- 
jmnt  with  her  woula  ,only.  he  to  covenant  withhhnself. .  Bnt  ^ 
woknan  may  be  attorney  foe  her  hnshaad,  for  that  implies  rather 
n.irepresentation  of,  than  a  sqiaration  from  him.  And,  by  the 
jisaent  of  her  husband,  she  may  contract  as.  his  .substitute,  bb  in 
(ease  either  of  side  or  loan.  This  assent  may  be  either  expressed 
or  implied ;  itr  may  be  pior  or  .subsequent  to  the  conitract.  If 
|>rior,  and  communicated  to  the  defendant,  the  contract  made  is 
^m  actus! contract,  and  not  merely  virtual  with  the  husband;  if 
subsequeat,  thien  the  wife's  contract  is  inchoate  and  imperfect, 
.until  affirmed  by  her  husband ;  and  such  affirmation,  if  given, 
transfers  the  contract  to  him*  If  the  wife  be  indebted  be&m 
/narriage,  the  husband  is  liable  to  such  debts,  and  the  husband 
and  wife  may  be  saed  for  them  dnrinff  the  coverture.  Bat  if 
these  debts  are  not  recoveced  against  ttie  husband  and  wife  ih 
the  life-time  of  the  wife,  the  huslwnd  cannot  be  charged  for  them, 
^either  in  law  or  equity^  after  the  death  of  the  wife ;  unless  there 
be  some  part  of  her  personal  pro|>erfy  which  he  did  ndt  reduce 
into  his  possession  before  her  death ;  to  the  extent  of  which  he 
:will  be  hahle  to  pay  his  wife's  debts  Aim  so/a,  which  remained 
nndiseharged  during  the  coverture.  Bnt  if  the  wife  survive  the 
•hlisband,  an  action  may  be  maintained  against  her  for  these  debts. 
,If  the  wife  be  injured  in  her  person  or  property,  die  ean  bring 
no  action  for  redress  without  her  husband^  concurrenoe,  and  in 
•his  name  as  well  as  her  own ;  neither  can  she  be  sued,  withotit 
^makiiig  her  husband  a  defendant.  There  is  indeed  one  caae 
where  th^  wife  shall  sue  and  be  sued  as  a  feme  eok,  #12.  where 
the  husband  has  abjured  the  realm,. or  is  banished^  for.  then  he  is 
dead  in  Jaw.  But  .this  principle  will  not  extend  to  an  agr^lneiit 
of  separation,  with  a  separate  mainteaanbe  I9  deed:  for  a  mah 
•bd  bis  wifieoannotiby  thitr  own  act,  change  their  legal  ca^pttoities 
and  characters.    In  criminal  proseouitonSr  it  b  troe^.thn  ink  may 
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be  indicted  «ad  ptnislied  leparately.  But  in  triab  of  any  sort 
they  are  not  aUowcd  to  be  evidence  for  or  agabst  eadi  other. 
Yet  in  all  cases,  where  thSe  crime  is  a  violence  done  to  the  pcrsoa 
of  the  other,  the  husband  may  be  erideocei  against  the  wife»  and 
tbe  wife  against  the  husband.  And  where  the  offence  is  directly 
against ihe  person  of  liie  wife/ this nile  has  been  dispensed  with: 
•and  therefore,  by  the  8  Hen.  VII.  c.  S.  in  ease  a  woman  be  forciMy 
t^en  away, 'and  mavried,  she  may  be  a  witness  against  snch  her 
husband/  in  order  to  convict  him  of  felOnv. 

In  the  civil  law,  the  husband  and  wi&  are  considered  as  'two 
distinct  persons,  and  mav  have  separate  estates,  contract  debts, 
ahd 'injuries  rand  thereiore,  in  onr  ecclesiastical  courts,  a  woman 
may  sue  and  be  sued  without  her  husband.  So  in  a  court  of 
equity,  a  feme  €Overi  having  a  separate  estate,  may  be  sued  as 
a/emr  sole,  and  may  be  prooecded  against  without  her  husband. 
And  as  baron  and  fane  in  such  cases  are. looked  upon  as  dk- 
titoct  persons,  a  wife  may,  by  her  prockein  amy^  sue  her  own 
husband. 

But  though  our  law  in  general  considers  man  and  wife  as  one 
person,  .yet  Uiere«re  some  instances  in  which  she bseparately  con- 
sidered as  inferior  to  him,  and  acting  by  his  compulsion.  And 
therefore  all  deeds  executed,  and  acts  done  by  her,  during  her 
coverture,  are  void ;  except  it  be  a  fine,  or  the  like  matter  of 
Teoord,  in  which  case  she  must  be  solely  and  secretly  examined, 
.to  learn  if  her  act  foe  voluntary.  She  cannot  by  will  devise  her 
lands  to  her  husband,  unless  under  special  circumstances ;  for  at 
.the  time  of  making  it  she  is  supposed  to  be  under  his  coercion.—*- 
And  in  some  felonies,  and  other  inferior  crimes,  committed  by  her 
through  constraint  of  her  husband,  the  law  excuses  her :  but  this 
extends  not  to  treason  or  murder. 

A  wife  may  have  security  of  the  peace  against  her  husband ;  or, 
in  return,  a  husband  against  his  wife :  and  the  courts  of  conunoa 
.law  will  still  permit  a  husband  to  restrain  his  wife  of  her  liberty, 
in  case  of  any  gross  misbehaviour. 

With  respect  to  the  husband's  liability  for  his  wife's  contracts, 
it  may  be  observed  in  general,  that  a  husband  being^  bound  to 
provide  hb  wife  with  necessaries,  if  she  contract  debts  for  them, 
he  is  answerable,  unless  he  give  express  notice  to  the  tradesmen 
not  to  trust  her.  For  during  cohabitation  the  law  will  presume 
.the  assent  of  the  husband  to  all  contracts  made  by  the  wife  for 
necessaries  suitable  to  his  degree  and  estate ;  and  the  misconduct, 
or  even  the  adultery  of  the  wife,  during  that  period,  will  not  de- 
stroy the  presumption.  The  same  law  is,  when  the  husband  de- 
serts his  wife,  or  turns  her  away,  without  any  reasonable  ground, 
or  con^iels.her  by  ill-treatment  or  severity,  to  leave  him;  althougb 
he  advertises  her,  and  cautions  all  persons  not  to  trust  her,  or  gives 
particular  notice  to  individuals  not  to  give  her  credit,  still  he  will 
be  liable  for  necessaries  famished  to  her.  .  « 

,  But  if  a  wife  elope  from  her.  farusband,  and  live  in  adultery,  the 
husband  cannot  be  charged  by  her  contracts.    And  although  the 
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husband  was  the  aggressor,  bv  living  in  adultery  with  another 
woman,  and  although  he  turned  his  wife  oat.  of  doors  at  a  time 
when  there  was  not  any  imputation  upon  her  conduct ;  yet  if  she 
afterwards  commit  adultery,  he  is  not  bound  to  receive  or  support 
her  after  that  time,  nor  is  he  liable  for  necessaries  which  may 
have  been  provided  for  her  after  that  time.  Neither  when  the 
husband  turns  his  wife  out  of  doors,  on  account  of  her  having 
committed. aduherv  under  his  roof,  is  he  liable  for  necesaaiies 
famished  to  her  after  the  expulsion.  Yet  if  he  receive  her  again, 
the  assumption  of  his  assent  revives,  and  attaches  upon  the  con- 
tracts made  by  her  after  the-reeoneiliatiom. 

So  if  a  woman  elope  from  her  husband,  though  she  do  not  go 
away  with  an  adulterer,  or  in  an  adulteeous  manner,  the  tradesman 
trusts  her  at  his  peril,  and  the  husband  is  not  bound. 

If  Ae  wife,  with  the  consent  of  her  husband,  live  apart  firon 
him,  and  have  a  separate  maintenance,  and  contract  debts  for 
necessaries  during  the  separation,  the  law  will  presume  that  she 
ia  trusted  on  her  own  account,  although  the  tradesman  had  not 
any  notice  of  the  separation  at  the  time  of  the  contraet,  if  it  was 
the  general  reputation  of  the  place  where  the  husband  lived,  that 
he  and  hb  wife  were  living  apart.  But  if  the  demand  he  for 
necessaries,  it  is  then  incumbent  on  the  husband  to  shew  that  the 
tradesman  had  notice  of  the  separate  maintenance. . 

If  a  man  cohabit  with  a  woman  to  whom  he  is  not  married,  and 
permit  her  to  assume  his  name,  and  appear  to  the  world  as  his 
wife,  and  in  that  character  to  contract  debts  for  necessaries,  he 
vrill  become  liable,  although  the  creditor  be  acquainted  with  her 
real  situation. 

.  If  a  man  many  a  woman  having  children  by  a  former  husband, 
he  is  not  bound  by  the  act  of  marriage  to  maintain  such  children ; 
butif  he  hold  them  out  to  the  world  as  part  of  his  family,  he  will 
be  considered  as  standing  tii  ioco  ptaretUis,  and  liable  even  to  a 
contract  made  bv  his  wife  during  his  residence  abroad  for  their 
maintenance  and  educ^on. 

A  husband  cannot  be  cbarsed  at  law  for  money  lent  to  his  wife 
even  for  the  purpose  of  buying  necessaries,  because  it  may  be 
misapplied.  But  if  the  money  be  laid  out  in  necessaries,  equity 
will  consider  the  lender  as  standing  in  the  place  of  the  person 
fNTOviding  the  neceiBsaries,'  and  decree  relief. 
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CHAPT^  X. 

Of  Parent  ^nd  Child. 

Children  are  of  two  sorts,  legitimate  and  sptnrioiis.  •  A  fegiiu 
iMtf  child  is  he  that  is  born  in  lawful  nvedlock,  cnr  within  a  com- 
petent time  afterwards*  Pgtor  eH  mtm  nmpii^  dtmomtrani  ;  but 
the  nuptiab  must  be  precedent  to  tiie  birth. 

Parents  are»  bj  a  principle  of  natural  law,  obliged  to  maintain 
iheir  legitimate  childen;  and  it  is  provided  by  the  48  Elta.  c.9, 
that  the  father  and  mother,  grandfather  and  grandmother  of  poor 
impot€lBt  persons,  shall,  b^  order  of  two  justices,  aHow  them  twtoty 
shillings  a  month,  or  thirteen  pounds  a  year;  and  by  &OeO'i, 
C.8.  if  a  parent  run  away,  and  leave  his  children,  the  i^reh* 
.^wardeas  and  overseers  of  the  parish  shaU  seise  .his  rents,  goods, 
*and  chattels,  and  dispose  of  them  towards  their  relief*  It  has 
be^n  held,  that  the  48  Eliz.  c«2«  extends  only  torelatbnsbj  blood ; 
jsad  thiefiefore  a  husband  is  not  bound,  even  whilst  his  wife  is  alive, 
to  support  Iter  parents,  or  chikirett  by  a  former  husband,  or  any 
other  relation.  If  suck  second  husband  do  midBtain  the  chddren 
^  faiil  wife  by  a  fermer  husband,  it  b  a  good  /consideration  for  a 
'promise  hs  such  children  to  repay,  when  they  come  of  age,  tie 
expenoe  of  their  maintenance. 

But  no  person  is  bound  to  make  this  provision  for  his  children, 
unless  where  the  children  are  unable  to  work,  either  through 
infancy,  disease,  or  accident,  and  then  he  is  only  obliged  to  find 
them  with  necessaries ;  the  penalty  on  refusing  betng  ooily  twenty 
•shillings  a  month  as  before  mentioaed,  whieh .  is  the  greatest 
allowance  which  a  son  can  be  obliffod  to  make  an  aged  parent,  or 
a  parent  a  legitimate  child,  by  oar  mw^ 

By  1  Ann,  8t.1.  c.30.  if  Jewish  parents  refuse  to  allow  their 
Protestant  ^children  fitting  maintenance,  suitable  to  the  feftuii^  of 
the  patent,  the  lord  ohancellor  may  make  sueh  order  therein  as  he 
may  see  proper;  and  by  the  II  &  18  W^  III.  c.  4.  the  sameis.enaet* 
cid  as  to  Popish  parents  with  respect  to  Aeir  Proteitant  dukbren. 

It  is  also  the  duty  of  parents  to  protect  their  legitimate  children ; 
and  therefore  a  parent  is  permitted  to  support  his  children  in  law- 
suits, without  being  guilty  of  maintenance ;  he  may  also  justify 
assault  and  battery  in  defence  of  the  persons  of  his  children. 

The  last  duty  oi  parents  is  to  educate  their  children ;  and  it  is 
therefore  provided  by  1  Jac.  I.  c.  4.  and  3  Jac.  I.  c.  6.  diat  if  any 
person  send  any  child  under  his  |;ovemment  beyond  the  seas, 
either  to  prevent  its  good  education  in  England,  or  in  order  to 
enter  into  or  reside  in  any  Popitih  college,  or  to  be  instructed,  per- 
suaded, or  strengthened  in  the  Popish  rdigion,  he  shall  forfeit  100/. 
And  by  3  Car.  I.  c.  2.  if  any  parent,  or  oflier,  shall  send  or  con- 
vey any  person  beyond  sea,  to  be  trained  op  in  any  priory,  abbey. 
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nunnery,  Popiik  noiyenity,  college^  iM^ool,*0r  house  of  J^gnks,  o#' 
priefto^  or  in  any  private  Popish  faonily,  in  older  to  he  instrui^ed 
in  the  Popish  rehgion ,  he  shall  be  disabled  to  sue  in  law  and  equity^ '    ' 
or  to  be  executor  or  administrator  to  any  person,  or  to  enjoy  any 
legaoy  or  deed  of  gift,  or  to  bear  any  office  in  the  realm,  and  shafl-^ 
fotfeit  all*  hi^  goods  and  chattels^  and  likewise  all  his  real  estate 
for  life.    But  by  the  31  Geo.  IIL  c»  32.  no  person  professing  tho' 
Romish  religion^  who. shall  take  and  subscribe  the  oaths  required 
by  that  Statute,  shall  be  subject  to  these  penalties. 
^  The  father  of  a  child  is  entitled  to  the  custody  of  it^  though  an' 
infant  at  the  breast  of  its  mother,  if  the  court  see  no  ground  to 
impute  say  motive  to- the  father  injurious  to  the  health  or  liberty 
of  suchohild>  as  by  sending  it  out  ofthekingdom»  the  father  being 
at  the  time  an  alien  enemy  domiciled  in  this  kingdom,  and  the 
mother  being  an  English  woman,  and  i^prehensive  only  thM  he* 
meant  to  send  the  child  abroad,  but  assigning  no  reason  for  such  - 
her  apprehension. 

The  sower  of  parents  over  their  children  is  given  to  enable  them 
tO'  perform  their duU ;  4nd  therefore  a  parent  may  lawfoUy  correct 
bis  child>  being  under  agCi  in  a  reasonable  maimer.    A  lather  has^ 
no  other  power  over  his  son*s  estate,  than  as  hb  trustee  or  guardian :  • 
for  though  he  may  receive  the  profits  during  the  child's  minority^ 
yet  he  mu^t  account  for  them  when  he  comes  of  age^    Where  the 
diildfen  have  independent  fortuqes,  and  their  parents  are  Qot-of 
ability  sufficient  te  maintain  them,  the  court  of  chancery  will* 
decree  >  a  proper  maiatenancev  out  of  the  estate  bequeathed.    He^ 
may 'indeM  have  the  benefit  of  his  children's  labour  while  they  live* 
with  him,  and  are  maintained  by  him.    The  legal  power  of  a> 
father  (for  mother^  as  such,  is  entitled  teno  power  at  alt)  over  the 
person  of  bb  children  ceases  at  the  age  of  twenty-*one ;'  yet  tiU  that* 
age  arrive,  his  empire  continues,  even  after  his  death,  tor  he  may' 
by  hb  will  appoint  a  guardian  to  his  children.    He  may  also,- 
during  lifo,  appoii^t  a  tutor  or  schoolmaster^  who  b  then  in  l&co* 
jiarfnlif^  and  has  such  a  power  of  restraint  and  correction  as  may- 
be necessary  to  answer  the  purposes  for  which  he  is  employed. 

The  duties  of  qbildreii  to  their  parents  also  arise  from  a  princi- 
ple of  natural  justice  and  retribution,  and  a  child  is  justifiable  in' 
defending^the  person,  or  maintaining  the  camie  of  his  parent ;  add 
fay  43  EliB4  c.  8.  is  compeHitUe,  if  of  sufficient  ability,  to  provide 
for  hb  support.  And  this  he  must  do  for  a  wicked  and  unnatural 
progenitor,. as  well  as  for  one  who  has  shewn  the  greatest  tender^* 
nessand:paretnaliHety>     .  _    . 

We  ajee  next  to  •consider  the  case  oHliegitimaie  children,-  or  bd$' 
imdi*  A  bastard  b  one  wha  b  not  only  begotten  but  born  out  of 
lawful  wedlock ;  or,  if  the  father  and  mother  be  married,  is  bom  sa 
long  after  the  death  of  the  husband,  th^,  by  the  usual  course  of 
gestation,  he  could  not  be  begotten  by  him.  But  in  the  fiir$t  ease» 
u  a.  child  be  begotten  while  the  parents  are  single,  and 'they  will* 
endeavour  to  auike  an  early  reparation  for  the  offetice  by  knarry^ 
ing.witl|in-alew  months*  after,  our  law  is  so  indulgent  as  not  ta 
bastardize  the  4;hild,  if  it  be  born,  though  not  begotten,  in  lawful 
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vi^edUock.  .  A|id  in  jdie  isecoad,  t(iough  the  usufd  coune  of  fffsUiiott 
19  forty  weeks,  the  law  i»  oot  exkct  as  to  a  few  days.  If  a  man 
die,  and  his  widow  soon  after  marry  again,  and  a  chihl  be  born 
within  «ich  time  ^»  that  by  the  course  of  nature  it  might  have  been 
the  child  of  either  husband,  in  this  case  he  is  said  to  be  more  than 
oirdinarily  legitimate ;  for  he  may,  when  he  arrives  at  years  of  dis- 
cretion, choose  which  of  the  fathers  he  pleases. 

.  So  if  the  husbamjl  be  out  of  the  kingdom  (or,  as  the  law  some- 
what loosely  phrases  it,  extra  fwOmor  wuaria)  above  nbe  months, 
sp  that  no  access  to  his  wif^  can  be  presumed,  her  issue  during 
that  period  will  be  bastards.  So  if  from  circumstances  a  natural 
impossibility  can  be  shewn  that  the  husband  could  be  the  father 
of  the  child  of  which  his  wife  b  delivered,  whether  arising  from  hb 
being  under  the  age  of  puberty,  or  from  hb  labouriug  under  dis- 
ability occasioned  by  natural  infirmity,  or  from  length  of  time 
elapsed  since  hb  death,  these  are  grouncis  on  which  the  illegitimacy 
of  the  child  mav  be  founded.  And  the  courts  have  held  tl^  the 
legitimacy  or  illegitimacv  of  the  child  of  a  married  woman  living 
in  a  notorious  state  of  adultery,  b  a  question  for  a  jury  to  deter- 
qiine.  But  generally  during  the  covertiire,  access  of  the  husband 
shall  be  presumed. 

.  In  a  aivorce  a  mensi  et  tkoro,  if  the  wife  breed  children,  they 
are  bastards,  unless  access  be  proved ;  biit  in  a  voluntary  separa- 
tion by  agreement,  the  law  will  suppose  access,  unless  the  negative 
be  shewn.  likewise,  in  case  of  divorce  in  the  spiritual  court  a 
vincuh  wuitrimamii,  all  the  issue  bom  during  the  coverture  are 
bastards ;  because  such  divorce  is  always  upon  some  cause  that 
renders  the  marriage  unlawful  and  null  from  the  beginning. 

The  duty  of  parents  to  their  bastard  children  is  princi|Mdly  that 
of  maintenadbe ;  and  therefore  the  legislature  has  ordameci,  that 
when  a  wom^n  is  delivered,  or  declares  herself  with  cbild  of  a 
bastard,  and  will,  by  oath  before  a  justice  of  the  peace,  charge  any 
one  with  having  gotten  her  with  dbM,  the  justice  shall  cause  such 
nerson  to  be  apprehended  and  committed  till  he  give  security  by 
l>ODd>  either  to  maintain  the  diiid  (but  they  cannot  compel  him  to 
give  security  for  the  performance  of  a  bond),  or  appear  at  the  next 
quarter  sessions  to  dispute  and  try  the  fact.  But  if  the  woman 
die,  or  be  married  before  the  delivery,  or  miscarry,  or  prove  not 
to  have  been  with  child,  or  the  justices  at  the  sessions,  upon  hearing 
all  the  circumstances  of  the  case,  shall  be  of  opinion  that  he  b 
not  the  father  of  the  child,  he  shall  be  discharged ;  otherwise  the 
sessions,  or  two  justices  out  of  sessions,  upon  original  application 
to  them,  may  midce  order  for  the  keeping  of  the  bastard,  by  char- 
ging the  mother  or  the  reputed  father  with  the.  payment  of  the 
money,  or  other  sustentation  for  that  purpose.  And  if  suqh  puta- 
tive father,  or  lewd  mother,  run  away  from  the  parish,  the.  over- 
seers, by  the  direction  of  two  justices,  may  seize  their  rents,  goods, 
and  chattels,  in  order  to  bring  up  the  said  bastard  child.  Yet 
such  b  the  humanity  of  our  laws,  that  no  woman  can  be  compul- 
sively questioned  concerniug  the  father  of  her  child  tSLone  month 
after  her  delivery.  ,   .      .         .    , 
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Aij  jmilioe  ii«ftr  the  parish,  on  appUcalion  of  the  reputed  fitUier 
m  CQStedy,  shall  summoA  the  overseer  to  shew  cause  against  his 
t^eisf  discharged;  and  if  no  order  be  made,  in  pursiiance  of  the 
43£ii2.  C.2.  for  the  maintenance  of  the  child,  within  six  weeks 
after  the  woman's  delivery,  he  shall  be  discharged. 

A  bastard  can  haye  no  rights  but  what  he  may  acquire ;  for  he 
cto  inherit  nothing,  being  looked  upon  as  the  son  of  nobody ;  yet 
be  may  gain  a  name  by  reputation,  though  he  has  none  by  inherit- 
saee,  Ail  other  children  have  their  primary  settleipent  in  their 
father's  parish,  but  a  bastard  in  the  parish  where  bom*  How- 
tftr,  in  case  of  fraud,  if  a  woman  be  sent  by  order  of  justices,  or 
Qome  to  beg  as  a  vagrant,  to  a  parish  to  which  she  does  not  belongs 
tad  drops  her  bast^  there,  the  bastard  shall,  in  the  first  case, 
be  settled  in  the  parish  from  whence  she  was  illeffally  removed ; 
or,  in  Uie  loiter  ease,  in  the  mother's  own  parish,  if  the  mother  be 
apprehended  for  her  vagrancy;  17  6eo.  IL  c.  5.  Bastards  ajbo 
bpra  in  any  licensed  hospital  for  pregnant  women  are  settled  in 
the  parishes  to  which  tne  mothers  belong:  18  Geo.  III.  g.82. 
The  incapa<^itj  of  a  bastard  consists  principally  in  this,  that  he 
caanpt  be  heir  to  any  one,  neither  can  he  have  heirs  out  of  his 
own  body:  for  b^ing  nuUius^filhu,  he  is  therefore  of  kin  to  no- 
hody,  and  ha3  no  ancestor  from  whom  any  inheritable  blood  can  be 
dertv^  But  though  civil  policy  renders  it  neces^ai^  to  incapa- 
sitate  a  bastard  from  inheriting,  yet  he  may  be  made  legitimate 
and  capable  of  inheriting  by  act  of  parliament. 


CHAPTER  XL 

Of  Guardian  and  Ward. 

GuABpiAifs  are  of  six  kin<^:—l.  Guardians  by  nature; 
%  Gaaidians  for  nurture ;  J3.  Guardians  in  socage.;  A.  Guardiana 
by  testament;  6.  Guardians  b^  custom  of  particular  places; 
0.  Gvardians  by  election  of  the  infant. 

1.  Gmirdian$  ijfnature.^The  father,  mothet.  and  every  other 
ancestor  of  an  infant,  may,  in  particular  cases,  be  entitlea  to  be 
lua  guardian ;  the  faUier,  however,  has  the  first  title  to  sueh  guar- 
diai^htp,  and  the  mother  the  second.  As  tp  other  ancei^rs,  it  is 
aiaid  tbl^  where  aa  infant  happens  to  be  heir  i^patent  to  two, 
as  a  grauiiMather  by  the  father's  side,  and  likewise  a  grandfeither 
hy  i£t  mother's  side,  he  who  happens  first' to  have  possession  of 
the  iaCant'a  persoQ,  shall  be  his  natural  guardian. 

Cnaidianship  by  nature  extends  to  the  person  only  of  theiniant, 
And  coatinues  till  the  age  of  twenty-one  years  in  mates,  and  to 
thsit  age  or  marriage  in  females. 

3c 
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'*%.  ^Mf(fi^f/ar«tff'firre.---Ouaidiaiifthip  for  nor^ 
the'  parents ;  but,  in  default  of  them,  the  ordinary  usually  assigns 
some  discreet  person  to  take  care  of  the  infant's  personal  estate, 
and  to  provide  foi'  his  maintenance  and  education. 

Guaniianship  for  nurture  extends  no  further  than  the  custody 
stnd  government  of  the  infant*s  person,  and  determines  at  the  age 
of  foiirteen,  boHi-  in  males  and  females. 

9.  Guardians  ba  soe^gv.-^^uardians  in  socage  are  also  called 
guardians  by  the  cofmmon  taw.  These  take  place  only  vhen  the 
minor  b  enticed  to  some  estate  id  lands,  and  then  by  the  common 
law  the  guardianship  devolves  upon  his  next  of  kin,  to  whom  the 
inheritance  cannot  possibly  descend,  as  where  the  estate  descended 
from  his  father,  in  this  case  the  uncle  by  the  mother's  side  cannot 
possibly  inherit  this  estate,  and  therefore  shall  be  the  g^ardian«> 
For  the  law  judges  it  improper  to  trust  the  person  of  an  infant  in* 
his  hands  who  may  by  possibility  become  heir  to  him,  that  there 
may  be  no  temptation,  or  even  suspicion  of  temptation,  for  him  to 
abuse  his  trust. ' 

This  species  of  guardianship  being  a  personal  trust,  wholly  for 
Hw  infantas  benefit,  4s  neither  ttansmitoible  by  descent,  grant,,  nor 
devise  ;  if,  therefore,  the  guardian  in  socage  die,  or  become  inca^ 
pable  of  peiferming  his  trust,  the  guardianship  devolves  oo  the 
next  nearest  of  kin  to  the  infant.  But  yet  where  a  woman  is  guar*-* 
dian  in  socage,  and  marries,  her  husband  will  in  her  right  become 
the  infant's  guardian.  >      .  > 

This  guardianship,  like  that  for  nurture,  ends  upon  the  infant's 
attaining  the  a^e  of^ fourteen,  whether  male  or  female,  unless  the 
female  marry,  m  which  case  her  wardship  ceases ;  for  then,  in  both 
cases,  the  infant  is  presumed  to  have  discretion,  so  far  as  to  choose 
bis  own  guardian.  This  he  may  do,  unless  one  be  appointed  by 
the  father,  by  virtue  of  the  l2^Car.  II,  C424. 

4.  The  power  of  appointing  these  guardians  by  statute,,  or,  as 
they  are  usually  called  tesiamenittry  guardiftn^  arises  from  the 
construction  of  4  &  5  Phil.  &  Mar.  c.  8.  by  which  the  father  was 
allowed  the  privilege  of  assigning  a  guardian,  either  by  deed  or 
will,  to'itny  woman  child  under  the  age  of  shiteen;  but  i>y  the 
t>efore*-m^Qlfoned  statute,  12  Car.  II.  c.4.  it  is  expressly  enaoled, 
that  any  father,  under  age,  or  of  full  age,  may  by  deed  or  wiU'di^o 
pose  of  the  custody  and  tuitibn  of  his  child,  either  bom  or  unborn^ 
to  any  person,  except  a  Popish  recusant,  either  in  possession  or 
-reversion,  until  such  child  attain  the  age  of  one  and  twenty  years. 
And'the  pc^rson  or  per^ns  to  whom  the  custody  of  such  child  jasa 
Revised  may  take  iuto  his  custody,  for  the  use  of  such  child,'  the 
personal  and  real  estate  of  the  infant  till  the  age  of  twenty-one 
years,  or  any  less  time,  and  brin^  actions  rc4ative  thereto. 

5.  Hiereare  also  tpecial  guardians,  by  custom  of  London  and 
other  places.  By  the  custom  of  London,  if  the  fa^er  is  a  freeman 
of  London,  he  cannot  devise  ^e  disposition  of  the  body  <if  his 
child ;  but  the^court  of  orphans,  "whith  is  held  by  •custom  before 
the  mayor  and  aldermen  of  London,  shall  hayetheonslody-of  the 
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b^  and  gooAi  of  tke  ehikLof  every  freeman  or  free-wmnan  Within 
age  and  nnnutfried. .  And  ihongh  tke  execufton'haTe  heitn,  bound, 
in  the  spiritoal  court,  yet  they  may  be  oompelled  to^  give,  other  se-^ 
<pirity  to  Ihe  jcbamberlain  to  the  use  of  the  orphans* 

6.  Anodier,^)eciea  of  guardians  i»  that  &.V  the  flection  of  ike  tfi-> 
/imi  kmmif,  in  caj^  be  has  no  guaodian  appointecl  Uhu.  The  form 
of  the  election  is  imniaterial;  bntk  sh6«ud  be  made  in  writing^, 
under  the  infant's  hand  and  seal. 

The  power  and  reciprocal  duty  of  a  guardian  and  ward  are  the 
aameiM'O'  tempore  as  that  6f  a  father  and  child. 

The  same  policy,  bv  which  the  law  has  i  appointed  guardians  of 
infants,  has  invest^  them  with  such  an  authority  and  interest  over 
their  property  as  may  be  conducive  to  the  infant's  benefit.  All 
lawful  acts  done  by  Uie  guardians  during  the  infant's  minority  are 
good,  and  may  subiist  after  the  authority  b^  which  they  were  done 
has  determined.  As^  if  leases  for  years  of  an  infant's  estate  made 
by  a  guardian  in  socage  extend  bevond  the  term  of  his  minority, 
they  may  become  valid  and  unavoidable  by  the  infismt's  acceptance 
^  rent  from  the  lessee^  or  any  other  act  Miewing  an  aoquiesccince 
in  the  lease;  for  jthey  are  not  absolutely  void  on.  hb  attaining  his 
full  age,  but  only  voiaable  by  him  at  his  option. 

But  thin  power  does  not  extend,  to  a  testamentary  guardian,  or 
a  guardian  for  nurture ;  for  the  power  of  .the  former  extends  no 
fiirther  than  to  the  preservation  of  the  infant's  estate  in  safe  cusr 
tody,:  unless  greater  powera  are  expressly  given  him  bv  the  testa- 
tor ;  and  the  latter  has  only  the  care  of  the  person  and  educaitioii 
of  the  infant,  and  nothing  to  do  with  bra  estate. 

But  this  power  and  authority  of  a  guardian  being  confined  to 
0uch  acts  as  are  apparently  for  the  infant's  benefit,  a  guardian 
cannot  change  the  nature  of  the  infant's  estate,  unless  it  be. mani- 
festly for  the  ward's  benefit.  . 

But  where  an  estate  descends  to  an  infant  subject  to  incum^ 
Imuices,  the  guardian  may  and  ought  to  af^ly  the  profits  to  keep 
down  the  interest^  as  he  may  also  to  pay  off  a  mortgage-judgment, 
or  any  other  direct  and  immediate  charge  upon  tl^ Taiid ;  but  he 
cannot  for  any  other  real  incumbrance. 

The  most  usual  remedy  a  ward  has  against  his  guardian  for  abuse 
of  trust  is  by  application  to  the  Court  of  Chancerv ;  to  which  the 
power  of  determining  ^e  right  of  guardianship,  who  is  the  next  of 
kin,  and  who  the  proper  guardian ;  of  .making  orders  on  petition 
or  motion  for  the  provision  of  infants  during  any  dispute  on  these 
points ;  of  removing  guardians,  or  compelling  them  to  give  security ; 
and  of  preventing  meir  committing,,  and  to  punish  them  for  abuses 
eommitted/upon  the  person  or  property  of  their  wards,,  belong. 

And  this  application  may  be  made  by  the  infant  himself  upon 
his  attaining  the  age  of  twenty-one,  or  by  his  prochein.  amy,  or 
next  firiend,  during  his  minority ;  and  thb  court  will  even,  in  some 
cases^  permit  a  stranger  to  the  infant  to  come  in  and  complain,  of 
the  guardian's  abuse  of  the  infant's  estate. 

Sut  courts  of  equity  will  hot  give  validity  to  any  contract  bo- 


Digiti 


zed  by  Google 


909  Guurdidn^  and  Wafd.        [b^mc  ni. 

tvcMi  goirdiftB  and  ymai,  uakw  the  temis  ure  laMnttUy  Mr 
and  ei|iml,  aor  even  idlaw  any  gift  or  retewe  fvom  a  wvd  lo  hm 
gaardiaa  on  his  coming  of  age« 

To  prevent  disagreeable  contests,  it  is  now  usaal  for  goaidjaas^ 
espedaOy  of  large  estates,  to  indemnify  Utemsdves^by  ami^yiig 
lo  the  Couft  of  Chancery  in  the  first  instance,  aotiag  viraer  its 
direction,  and  accoonting  anmtally  before  the  officers  of  that 
court. 


CHAPTER  \U. 
Of  EMCuiars  ami  AdmimUiraiars. 

Jxv  executor  is  he  to  whom  a  man  commits  by  will  the  exeoutiort 
of  his  last  will  and  testament.  And  all  |>ersons  are  capable  of 
being  executors  that  are  capable  of  making  wills,  and  many  others 
besides;  Bs/eme  coperiif  and  infants;  nay,  even  iafiuita  nnboin^ 
or  in  vmire  m  imre  may  be  made  executors.  But  then  by  tte 
88  Geo.  IIL  c«87.  4  8.  such  executorship  ahall  be  granted  to  the 
infimi's  guardian,  or  such  other  person  as  the  sptritual  conit  shaB 
think  fit,  until  the  infimt  has  attained  the  full  age  of  twenty-oae 
years.  In  like  manner,  it  may  be  granted  dmrimie  ah$ewHA^  or 
pendente  Hie:  when  the  executor  is  out  of  the  realm,  (88  Geo.  IIL 
c.  87.  §  K)  or  when  a  suit  is  commenced  in  the  ecclesiastical  court 
touching  the.  validity  of  the  will,  or  right  of  administration.  This 
appointment  of  an  executor  is  essential  to  the  making  of  a  will; 
and  it  may  be  performed  either  by  express  words,,  or  such  as 
strong^^  imply  the  iame.  But  if  the  testator  make  an  ^incomplete 
will,  without  naming  any  executor,  or  if  he  name  incaDabie  per* 
sons,  or  if  the  executors  named  refuse  to  act,  in  any  of  tneat  canes 
the  ordinary  may  grant  administration  cum  ieiUmento  4nmes9  to 
some  other  person;  and  then  the  duty  of  the  administrator,  asalM 
when  he  is  constituted  only  durante  mincre  teiMtef&c.  of  another, 
is  very  little  different  from  that  of  an  executor.  * 

With  respect  to  the  distinction  betweeh  executors  and  adrni^ 
nistrators,  it  may  be  observed,  that  the  power  (d^  an  executor  is 
founded  on  the  special  confidence  and  actual  appointment  of  the 
deceased  by  his  will;  but  an  administrator  is  merely  an  officer  of 
the  ordinary,  prescribed  to  him  by  act  of  parliament,  in  whom  the 
deceased  had  reposed  no  trust  at  all,  and  whose  power  over  the 
effects  of  the  deceased  arises  from  several  statutes  made  for  that 
purpose,  and  on  whosf  death  it  results  back  to  the  ordinary  to  ap- 
point auother,  who  is  then  called  an  adnunistrator  de  bonis  «#», 
that  is,  of  the  goods  not  administered  by  a  fbrmer  administrmtior. 
And  in  such  case  the  administrator  is  the  only  legal  representrndvc 
of  the  deceased. 
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EaftcQlom  m«  of  two  sorts ;  a  ti^UaA  eseoHor,  and  a  wfongfiil 
eisdEiter,  cftUed  wUw an  eiecutor 4(r ss* lor^;  ike foraier is  ap« 
pointfid  by  the  will  of  the  testator :  jthe  latter  takes  tipoa  himself 
the  office  of  execator  by  intrssioii,  .without  being  constituted  by 
thetestalor  or  the  ordiiuufif. 

A  wrcHigfiil  executor  is  Uable  to  all  the  trouble  of  an  eMCutor^ 
wilhout  any  of  the  profits  or  advantages.-  Bat  merely  doing  acts  of 
seecssity,  (Mmdence,  or  humanity,  as  locking  up  tlye  goods,  oi  bury-^ 
iof  the  deceased^  or  feeding  his  cattle,  will  not  amount  to  such  an 
intermeddling  as  will  charge  a  person  with  the  consequences  of 
bftng  an  executor  of  hb  own  wro^g.  Neither  will  th^  hare  pos- 
session of  ffoods  make  a  man  an  executor  of  his  own  wrong,  unless 
be  aadertiUK^  to  do  some  acts  which  an  executor  only  can  lawtnlly 
do,  as  to  release  the  debts  of  the  testator,  ^c^-  v  Such  an  one  can-' 
not  bring  an  action  himself  in  right  of  the  .decased,  but  is  liable 
to  answer  to  the  executors,  as  al^  to  the  creditors  and  legatees  of 
the  deceased,  to  the  amount  of  the  ttstator*s  goods,  which  he  shali 
have  improperly  administered ;  and  will  also  be  Hable  to  an  action, 
islssi  he  deliver  6ver  the  intestate's  goods  to  the  rig^ful  adminis- 
tiator,^  before  a  suit  be  cofenmenced  against  him*  In  equi^,  how-* 
ever,  he  wSI  be  allowed  all  such  payments  as  a  rightful  executor 
Mgbt  to  have  paid,  unless  perhaps  on  a  deficiency  c^  assets  thd 
ri|^tfiU  executor  b  prevented  from  satisfying  his  own  debt. 

An  exeeator  of  his  own  wrong  cannot  retiun  the  property  of  the 
mlestate  in  discharge  of  hiaown  debt,  though  of  a  superior  d^ee^ 
Bat  if  an  eaecutor  of  his  own  wrong  possess  himself  of  goods,  and 
afterwards  administration  is  granted  him,  he  may  by  virtue  ther^f 
retain  goods  for  his  own  debt. 

If  a  creditor. take  an  absolute  bill  of  sale  of  the  effects  of  his 
debtor,  aiMl  agree  to  leave  them  in  his,  possession  for  a  limited 
time,  and  in  the  mean  time  the  debtor  die,  whereupon  the  creditor 
seBs  the  foods,  he  thereby  becomes  an  executor  de  son  Unrt, 

But  a  pevsoU'  who  possesses  himself  of  the  effects  of  tho  de-i 
ceased,  noder  the  authority  and  as  agent  for  the  rightful  executor, 
camot  be-  charged  as  an  executor  de  son  tort. 

Neither  if,  i^ler  the  executor  has  proved  the  will,  and  adminis^ 
itxeii  a  stranger  takes*  any  of  the  goods,  and,  daiming  them  as 
his  own,  uses  and  disposes  of  them  accordingly,  this  will  not  make 
kin,  m  eonstruotion  of  law,  an  executor  ae  tan  tort:  because 
there  is  a  rightfol  executor,  who  may  be  charged  with  thes<^  good^ 
so  taken  frcmi  his  possession  as  assets,  and  to  whom  the  stranger 
wfll  be  answerable  in  trespass  for  takmg  the  goods* 

la  tin  appointment  of  an  executor,  though  it  is  usual  expressly 
to  name  him  as  such  in  the  wiH,  yet  any  words  which  imply  the 
testaCor*s  intention  diat  a  person  shall  have  the  execution  of  his 
will,  will  be  sufficient.  And  as  such  appointment  may  be  of  part 
or  the  wh<^  of  the  testator's  estate,  if  the  executorship  expire 
before  the  effects,  have  been  completely  distributed,  the  ordinary 
Di^  grant  administration  of  the  remainder. 

Tbe  interest  vesie^  in  the  executor  by  the  will  of  the  deceased 
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«iay  be^ontinaed  and  kept  alive  by  thetviU  of  the  same  execattor; 
«Q  that  the  executor  4>f  A'a  executor  (if  A'a  executor  has  proved  the 
will)  is  to  all  intents  and  purposes  the  executor  and  reptesentative 
ff  A  himself,  ^  Edw.UI.  st.  5.  c.6.  Bat  the  executor  of  As 
administrator,  or  the  administrator  of  A'49  executor^  isnoldie  repre* 
tentative  of  A^ 

In  these  cases,  ivhen  the  course  of  representation  from  execvtor 
to  executor  is  ii^terrupted  by  an  intestacy,  it  becomes  neccssaf^ 
that  the  ordinary  should  grant  a  new  administration  of  the  gdods 
of  the  deceased  not  administered  by  the  former  executor  or  admi- 
ministrator^  as  the  case  may  be ;  which  new  administrator  b;  as  we 
have  already  seen,  cdled  an  administvator  de  bonis  non*  . 

The  cases  in  which  administration  da  bcnU  nmi  is  necessary 
are — 1.  When  the  executor  of  the  deceased,  having  proved  the 
will,  dies  intestate,  2.  Where  there  are  several  executors,  and  the 
surviving  executor  having  proved  the  will  dies  intestate.  3.  Wheie 
an  administrator  dies  berore  he  has  administered  the  whole  per- 
sonal estate  of  the  deceaseds  . 

But  though  a  person  is  appointed  ^lecutor  by  will,  he  canaol: 
be  compelled  to  undertake  the  executorship  against  hir  own  derive, 
unless  he  has,  after  the  death  of  the  testator,  performed  those  aa(s 
which  are  proper  for  an  executor,  as  by  paying,  debts  doe  from  the 
testator,  or  receiving  any  debts  due  to  him,  or  giving  aeqnittaae«s 
for  the  same,  or  other  sueh  like  acts;  lor  then  he  is  not  only  com- 
pellable to  perform  the  office  of  an  executor,  but  even  if  he  sfaoiM 
refuse  so  to  do,  his  refusal  wiH  be  void.  Yet  where 'a  person  is 
not  compilable  to  accepit  the  executorship,  if  he  refuse  to  tifte 
upon  himself  the  execution  of  the  will,  he  shall  lose  any  lega^ 
which  is  bequeathed  to  him,  unless  it  is  probable, .  from  nearness 
or  kindred  or  other  circumstances,  the  testator  would  nevertfae^ss 
have  given  the  legacy.  However,  where  a  legacy  is  left  to  a  per- 
son as  executor  by  the  will,  he  may  take  time  to  consider  whether 
he  will  accept  the  executorship  or  not,  and  in  the  mean  time  the 
prdinary  may  grant  letters  to  any  discreet  person  to  c<41ect  in  the 
effects  of  the  deceased.  And  it  has  been  held,  that  if  an  executor 
has  accepted  pf  the  executorship,  he  will  be  entitled  to  a  lesacy 
given  to  him  in  that  character,  though  he  die  before  probate  <»  the 
testator's  will. 

If  there  are  many  executors  of  a  will,  and  only  one  of  then 
prove  the  will,  and  takes  upon  him  the  executorship,  it  is  soft- 
cient  for  them  all ;  and  even  after  the  death  of  their  fellow  execs- 
tor,  the  right  of  executorship  survives  to  them*  But  i£all  the 
executors  refuse  to  prove  the  will,  they  cannot  afterwards  adnusis- 
ter,  or  in  any  respect  act  as  execiptors ;  but  before  they  are  tfass 
incapacitated,  they  must  be  twice  citec).  It  is,  however,  tobere^ 
marked,  that  executors  refusing  to  act  must  be  joined  in  ail  iuiin 
where  the  executors  who  have  proved  are  made  plaintilis,  because 
they  are  all  privy  to  the  will ;  though  it  is  not  necessary  where 
they  are  defendants,  because  the  plaintiff  in  any  action  ^[ainst 
them  is  not  bound  in  law  to  take  notice  of  any  but  those  wbo.lutve 
proved  the  will. 
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Jf  two  -exMuMfiB  be  appomted  by  'wilU  and  oae  of  them  proved* 
tke  will  i<ilbe.riMte  of  both,  without  the  qonseatof  the  other,  thi» 
will  not  bidd  hijn' who  refused  the  execntor^ip,  unless  he  admU 
nbter*  .  But  see  Cro.  EUz.  9d.  and  2  Anst.  694.  where  an  account 
w^scUrected  agahis^  two  execntorsy  though  the  wHl  had  been  proved 
but  by  one  of  tbevw  But  if  he  once  adminbter,'  he  eaanot  after-^. 
Wilds  renouooe,  for  he  has  made  hia  ekotion. 

And  if  an  executor  take  out  administratioB,  or  be  sworn,  but 
afterwards  re6is(^.to  iadminister,  the  ordbary  cannot  grant  adimini- 
stntion  to  any  other  during  hisiife.  iiemciy,  however,  issue  pro^' 
cess  to  compel  hiin  to  prove. 

NeUber  can  the  ordinary  set  iMide  an  executor  for  any  disabilify 
at  law,  as  on  his  becoming  bankrupt:  nor  can  he  insist  on-  hia^ 
giriog  security ;  for  the  executor,  being  appointed  by  the  testator, 
kis  been  considered  by  him  as  a  qualified  person.  But  if  air 
executor  become  subject  to  any  natural  disability,  as  to  insanity,* 
idiotism,  or  the  like,  the  spiritual  court  will^  grant  administration.. 
And  if  it  appear  tbat  the  executor  is  wasting  the  eooda  of  the  tes^ 
tatoTy  the  CoAirt  of  Chancery  will,  on  the  application  of  a  creditor^ 
app^nt  a  jreceiver  of  the  testator's  effects,  in  order  to  protect 
tkea.       , 

If  a  eredilor  constitute  ids  debtor  his  executor,  it  is  in  law  -^ 
lelease.or  discharge  of  the  debt,  whether  the  executor  act  or  not, 
piovided  there  be  assets  sufficient  to  pay  the  testator's  debts ;  for 
though  the  discharge  of  the  debt  shall  take  place  of  all  legacies^ 
yet  it  will  not  be  allowed  against  the  testator's  creditors.  But  it 
is,otherwise  in  equity,  for  there  the  app<Motment  of  a  debtor  as  ex- 
ecutor is  only  a  discharge  of  the  action  at  law,  and  not  of  the  debL. 
If  there  i>e  several  joint  debtors,  and  the  creditor  make  one  of 
(kem  an  executor,  the  debt  is  extinguished  in  law:  nor  is  this 
eoDsequence  varied  by  the  fiact  of  the  debtor'a  administering  or 
lot  administering ;  the .  reason  whereof  is,  that  the  other  cannot 
bring  an  action  witliout  joining  him  who  refuses,  and  they  cannot 
sue  one  of  themselves  for  a  personal  thing.  And  on  thb  principle, 
if  a  woman,  whose  husband  is  indebted  to  the  testator,  be  made 
executor,  the  hnsband's  debt  is  thereby  released. 

li  executors  retain  money  in  their  hands  longer  than  is  neces^ 
■ary,  they  shall  be  chargeable  with  interest,  and  costs,  if  any  have 
he^  incurred.  But  one  executor  shall  jiot  be  accountable  for 
Hioney  received,  or  detriment  occasioned  by  his  co-executor,  unlesa 
ithaabeen  by  meana  (^  some  joint  act  done  by  them. 

Wa  have  seen,  that  if  the  testator  make  an  iacon^lete  will, 
withoot  JMming  any  executors,  or  if  he  name  incapable  persons^ 
or  if  the  executors  named  refuse  to  act ;  in  any  of  these  ^»ues 
the  ordinary  must  grant  administration  with  the  will  annexed  to 
some  other  f«rsoB.  But  where  a  person  dies  wholly  intestate,  it 
is  provided  by  the  ai  £dw.  IH.  c.  11.  that  the  o^rdinsury  shall 
d^ate  jm  executorial  power  to  the  nearest  and  most  lawful  friendo 
of  the  deceased,  to  administer  his  goods ;  and  these  are  interpreted 
to  be  ibe  nitti  of  blood  to  the  intestate,  not  being  under  any  legal 
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the  power  of  ^  eodeeiakkad  judge  it  little  more,  permittio|;  Mn 
to fnot^BukftiBbtratioo  eitlier  to  the  widow  or  thenext  of  kiB,  or 
to  Iwth  of  them,  at  hki  disoretioii ;  and  where  twoor  more  person 
are  in  the  same  degree  of  kindred,  the  statute  g^Tes  the  ordiaafjr 
thp  eUctim  to  accept  whidi  he  phiaseo. 

•  The  fules  fot  ascertaining  the  next  of  blood,  or,  as  it  is  os«aUy 
oaUed,  the  aext  of  kin,  are  as  foflow : — 

1.  The  ordinary  is  compellable  to  grant  administratioB  of  the 
gdodsof  the  wife  to  the  hnsbond  or  his  representative;  and  of  the 
hnsbantfs  effects  lo  the  widow,  or  next  of  kin,  or  to  bolh,^  at  his 
discretion.  2«  That,  among  the  kindred,  those  are  to  be  preferred, 
who  are  the  nearest  in  degree  to  the  intestate;  bat,  of  fiersoii^of 
leqnal  degree  the  ordinary  may  choose  which  he  pleases.  8.  That 
this  nearness  of  degree  slmll  be  reckoned  according  to  the  oompu- 
tation  of  the  civilians,  and  not  of  the  canonists;  because  inihe 
civil  computation  the  several  degrees  are  numbered  from  the  tes* 
tator  himself,  and  no^  from  the  common  ancestor,  acconMnc  to  thef 
rule  of  the  canonists.  And  therefore,  in  the  first  place,  the  eUl- 
drea,  or  on  failure  of  children  the  parents  of  the  deceased,  ar^  enti- 
"Uted  to  admin winitioa:  both  Miichare  indeed  in  thefirst  degree,  but 
the  children  are  allowed  thepieference.  Then  follow  the  brothers, 
grandfJEUhers,  uncles,  or  nephews,  and  the  ^females  of  each  class 
respectively;  and  lastly,  cousins.  6.  The  haIf*biood  is  eotitied 
to  the  administration  as  well  as  the  whole,  for  they  are  equally  of 
the  kindred  of  the  intestate,  and  only  excluded  irom^he  inherituee 
«f  the  land  for  feudal  reasons.  Therefore  the  brother  ctf  the  half 
blood  will  exclude  the  uncle  of  the  whole  blood ;  and  theordhiary 
nay  grant  administration  to  the  sister  of  the  half,  or  the  brother 
of  the  whole  blood,  at  his  discretion.  6.  If  none  of  the  kindred 
of  the  testator  will  take  out  administration,  a  creditor  may  do  it. 
6«  And  by  the  38  Geo.  UL  c.  87.  if ,  at  the  end  of  twelve  months 
from  the  death  ol'the  testator,  the  execotor  to  whom  the  probate 
shall  have  been  granted  is  residing  out  of  the  jurisdiction  ckf  thje 
king's  oourts,  a  creditor  may,  on  application,  obtain  letters  of  ad> 
minbtration,  for  the  purpose  of  having  his  demand  satisfied  oat  of 
the  assets  of  the  testator.  7«  Ifthe  executor  refuse,  or  die  intes- 
tate, administration  may  be  granted  to  the  residuary  legatee,  in 
exclusion  of  the  next  of  kin.  8.  And  lastly,  the  osdinary  may,  in 
deiect  of  all  these,  commit  administration  (as  he  might  have  done 
before  the  31  £dw.  III.  c.  11.)  to  such  discreet  persons  as  h^ 
approves  of;  or  he  may  (in  these  cases,  as  well  as  that  of  the  •exe- 
cutor s  refuMl)  grant  to  any  one  letters  to  collect  in  the  effects  of 
the  deceased,  which  neither  makes  him  executor  nor  administra- 
tor ;  his  own  business  being  to  keep  the  goodsin  his  safe  custody, 
and  do  other  acts  for  the  benefit  of  the  persons  entitled  to  the  pro- 
perty of  the  deceased. 

Wheie  two  or  more  administrators  are  appointed,  one  of  them 
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oMinot^  w  in  the  cim  of  executoni»  act  alone,  Hlease  th^  4^t» 
of  the  mtettate,  or  otherwiaedbpoBe  Of  hb  ipa&pettfi  but  ]lliey  nMW 
all  jotn  in  anch  r^eaae  or  dispoaitlon  \  iot  \\Lt  tetMrity  detegated* 
to  them,  bj  the  ordinary  is  a  joint  and  nOt  a  Several  authority. 

If  a  bakard  die  intestate,  and  without  wife  or  childr^,  or  if 
any  other  |>er8on  die  without  kindred,  the  kin|;  is  entitled  to  the 
personal  property  ay  administrator!  Bat|  iii  the  case^f  a  bastardy 
It  is  now  usual  for  the  crown  to  grant  administration  to  som€i  rela-^ 
tion  of  the  bastard*s  father  or  mother^  reserving  a  tenth  part  or  some 
other  small  portion^  by  way  of  preseraog  its  rig^i 

If  a  married  woman»  as  next  of  kin»  has  a  right  \a  iklminister^ 
the  administration  ought  not  to  be  granted  to  the  husband  and' 
wife  jointly^  but  to  the  wife  onlv.  But  if  a  wife^  who,  as  a  tttx^ 
duary  legatee^  has  a  richt  to  take  administration^  refuse  so- to  do,^ 
it  may  bie  granted  to  her  husband,  he  being  entitled  to  all  she 
wonkT  hiive  as  residuary  legateci 

By  22  &  23  Gar;  II.  c.  10.  the  adtntnistratof/ on  his  app<nnt-' 
ment,  enters  into  a  bond,  with  two  sureties,  to  the  satisfaction  Of" 
the  ordinary^  for  duly  administering  the  testator's  effects ;  and 
should  ^e  n^lect  the  requisitions  of  the  bond,  he  may,  with  the" 
permission  of  the  ordinary^  be  sued  by  any  of  the  creditors  or  next 
of  kin  to  the  deceased. 

The  duties  and  office  of  executors  and  administrators  are  veryi 
much  the  same )  excepting,  first,  that  the  executor  being  appointed 
by  will, is  bound  to  perform  that  willj  which  an  administrator  is^ 
not*  unless  where  the  will  is  annexed  to  hb  administration,  andt 
then  he  differs  still  less  from  an  executor}  and|  secondly,  that  an 
executor  may  do  several  things  before  he  proves- the  wiiii'but  an 
administrator  cvk  do  nothing  till  letters  of  administration 'are- 
granted  him ;  for  the  former  derives  his  power  from  the  iriM,  and 
not  from  the  probate,  the  latter  owes  hb  entirely  to  the  appoint-' 
ment  of  the  ordinary. 

The  first  thing  necessary  to  be  done  by  an  executor  or  admtni- 
strktor  b  to  bury  the  deceased  in  a  manner  suitable  to  hb  rank  in^ 
life,  and  the  estate  he  has  left  behind  him.  Necessary  funeral 
expences  are  allowed^  in  preference  to  all  other  debts  and 
chairges ;  but  if  the  executor  or  administrator  b  extravagant,  it  w 
a  waste  of  Uie  effects  of  the  deceased,  wjiich  shall  be  prejndiciab 
to  themselves  only,  and  not  to  the  creditors  and  legatees  of  the 
deceased. 

The  next  duty  of  an  executor  or  of  an  administrator  appointed 
during  infan<^,  absence,  litigation,  or  admini^ration  with  the 
will  annexed,  is  to  prove  the  will  of  the  deceased;  which  is  done 
either  in  common  form  before  ihe  ordinary,  or  hb  deputy,  by  the 
oath  of  such  executor  or  adminbtrator,  or,  as  it  is  said,  in  some  of 
thediocaies  in  York,  with  the  additional  oath  of  one  witness.  Eflit 
'  if  the  validity  of  the  will  be  disputed,  it  then  becomes  necessary  to 

Krove  and  establish  the  will  in  the  solemn  way  or  form,  that  is, 
y  witnesses,  in  the  presence  of  such  persons  as  would  be  interested 
if  the  deceased  had  died  intestate.    Two  witnesses  must  then  be 
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ttmM,  Mlii  examined  on  mfeerregslories  adnmisterdd  by  tbe  ad- 
vene party*  who  suist  be  aUe  «t  least  to. depoae,  that  tftte  testator' 
dedaved  tbe  writtag  prodnoed  to  bebis  laM  will  and  testament;- 
unless  wbcMre  the  will  or  codicil  was  written  hy  the  testator  himself, 
a^d  then  the  tvidenee  of  one  witness,  who  can  attest  tfae^nct  «f  the 
identity^  will  suffice. 

.  There  is  a  substantial  difference  of  effect,  hdweter,  between 
diese  two  forms  of  proving  wills;  for,  after  an  infornud  proof,  the 
executor  may  be  conipellM  again  to  prove  the  will  ia  the  ibrm  of 
law.  The  execator  may,  therefore,  for  greater  safety,  if  he  htm^ 
s^  haVe  an  interest  in  the  will,  elect  to  liave  Ihe  mil  proveddn 
tke  solemn  form;  and  in  such  case  he  mast  cite  the  persons  who 
would  be  tntereyted  imd^  an  intestacy,  to  be  present  at  the  proof 
t|b0reof.  If  the  will  is  proved  only  in  ^the  common  form,  it  may  at 
any  lime  within  thhrty  years  be  disputed :  hut  if  ihe  solemn 
form  is  pursued,  and  no  adverse  pcaoeedtngs  are  instituied  ^within 
tbe  lime  lialited  for  appeals,  the  will  is  liable  to  fio  €iitate<6onitro- 
tersy^ 

When  the  will  b  proved,  ^e  original  most  be  deposited  in  the- 
Mgistry  of  the  ocdinary,  and  a  copy  thereof  is  inlade  upon  parch- 
ment, jimder  the  seal  of  the  ordinary,  and  delivered  to  the -executor 
or  administrator,  together  with  a  certificate  t>f  its  having  been 
proved  before  hiib :  and  this  is^lled  a  probate. 

In  defect  of  any  will,  the  person  entitled  to  be  administrator 
must  also  at  this  period  take  out  letters  of.  administration,  under 
tlie  seal  of  the  ordinary ;  whereby  an  executorial  >power  to  colWct> 
and  to  administer,  that  i$,  to  dr^M>se  of  the  goods  of  the  deceased, 
is  vested  in  him.  And,  to  prevent  delay  in  ^e  administiiAiea  of 
the  effects  of  the  deceased,  it  is  provided  by  37  Geo.  111.  c.9. 
§'  M^ .  Hurt  if  any  person  administer  the  Bersontd  estate  of  another 
dying,  without  hrst  proving  the  will  of  the  deceased,  or  taking  out 
letters  of  administration  within  six  calendar  months  after  the  per- 
s^*s  decease,  he  shall  forfeit  50/.  to  be  sued  for  within  six  months 
after :the  time  when  the  probate  or  administration  anight  to  bave 
heenrtaken. 

By  4he  02d  canoti  of  the  duirch,  1603,  it  is  ordainedi  that  if  all 
the gi(mdn of 'lAie- deceased  lie  within  the  same  diocese>  approbate 
into  be  made,  or  administration  taken  out,  before  the  ordinary  br 
Ushc^  of  the  diocese  where  the  deceased  lived;  but  if  the  de- 
ceased had  bona  notabilia,  that  is,  personal  property  of  the  value 
of  :4i.  in  sevex«l  dioceses  or  jurisdictions,  the  will  must  be  proved, 
or  administration  taken  out,  in  the  prerogative  or  metropolitan 
oonrt  of  the  province  in  whic^  the  deceased  died,  by  way  ,of  spe- 
cial prerogative:  and  every  probate  or  admmistration,  not  so 
gpanted)  is  declared  void.  If  the  bamm  notsbilia  be  in  diffe)rent 
dioceses  of  differoit  provinces,  administration  must  be  taken  Out 
in  the  archiepiscopal  court  of  each  province.  But  if  they  lie  in 
one  diocese  of  each  province,  administration  may  be  granted  by 
tiie  bishop  of  each  diocese  of  such  bmui  fUfUibitia  as  are  within  bis 
jurisdiction. 
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By  the  Odd  canon,  goods  in  different  dfoceses,  unless  of  the  valte 
of  <Vl .  shidi  not  be  aecoanted  hcna  notabilia. 

Bonds  and  other  specialties  are  bona  noiahilia  in  the  diocese 
where  khey  happen  to  be  at  the  tine  of  th<»  death  of  the  testator  or 
intestate.  But  simple  contract  debts  and  securities  are  such  only 
in  the  diocese  where  the  debtor  then  resided. 

After  obtaifling  the  probate,  the  executor  or  administrator  must 
immediatelY  proceed  to  make  an  inventory  of  all  the  goods  and 
chattels,  whether  in  possession  or  action,  of  the  deceased ;  which, 
if  requiredy  most  be  delivered  to  the  ordinary  upon  oath,  in 
the  presence  of  two  credible  witnesses ;  and  to  which,  if  so  de- 
lisei^,  no  creditor  is  at  liberty  to  object:  statute  21  Hen.VIlI: 
C.5.. 

The  executoi-  by  virtue  of  the  wilt  of  the  testator,  and  the  admi- 
nistrator by  virtue  of  his  administration,  are  to  collect  in  all  the 
goods  and  chattels  of  the.  deceased,  whether  real  or  personal,  in 
possession,  as  ready  money,  money  in  the  funds,  goods,  cattle, 
stock  on  farm,  or  in  trade.  Sec. ;  or  inaction,  as  debts  owing  to  the 
deceased,  securities  for  money,  &c. ;  and  tp  that  end  they  have 
large  powers  and  interests  conferred  on  them  by  law,  being  the  , 
representatives  of  the  deceased,  and  having  the  same  property  in 
and  Tight  to  his  goods  as  the  deceased  had  when  living,  and  the 
same  remedies  to  recover  them. 

And  such  goods  and  chattels,  when  recovered  by  the  executot 
or  administrator,  will  be  assets  in  their  hands  to  make  themt^arge- 
able  to  creditors,  legatees,  and  the  kindred  of  the  deceased,  as  fat 
as  the  value  of  such  goods  and  effects  extends,  according  to  the 
following  rules. 

The  executor  or  administrator  must  first  pay  the  debts  of  the 
deceased ;  and,  in  payment  of  these,  he  is  bound  to  obfKfve  the 
rules  of  the  law,  which  give  a  preference  to  them  accordingly  as 
they  are  differently  secui^ ;  for  otherwise,  in  case  there  should 
be  a  deficiency  of  assets,  and  he  pay  debts  of  a  lower  degree 
first,  he  wiU  be  obliged  to  answer  those  of  a  higher  nature  out  of 
his  own  estate*  But  it  is  to  be  observed,  that  the  payment  oif 
debts  according  to- their  priority  applies  only  to  legal  assets,  that 
is,  such  effects  of  the  testator  as  can 'be  recovered  at  common 
law. 

First,  then,  he  must  pay  all  necessary  funeral  charges,  the  ex* 
peaces  of  proving  the  will,  or  granting  letters  of  admiubtratlon, 
and  other  necessary  expences  incurred  by  the  execution  of  his 
tmst.  In  strictness,  no  funeral  etpences  are  allowed  against  a 
treditor,  except  fcNr  the  coffin,  ringing  the  bell,  parson,  derk,  and 
bearers'  fees ;  but  not  for  the  pall  or  ornaments.  But  ifthe^e  are 
assets  sufficient,  the  allowance  b  always  regulated  by  th^  iestate 
and  degree  of  the  deceased.  2.  He  must  pay  debts  due  to  the 
kiag  ^  record  or  specialty;  for  the  king  by  his  prerogative 
shaS  be  preferred  before  any  other.  3.  Such  debts  as  are  by  par- 
tioulair  statutes  to  be  preferred  to  all  others:  as  die  fbrfeitures 
for  not  Jburying^  in  woollea ;  money  due  horn  overseers  of  the  poor. 
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f(pr  r^tes  collected  by  them,  and  not  paid ;  and  money  due  to  the 
post-office  for  letters. .  4.  Debts  of  record,  as  judgments  (if.prQ-r 
perly  docketed  or  entered  according  to  the  4  &  6  W.  &  M.  c.20.) 
debts  due  under  a  decree  of  a  court  of  equity,  and  debts  due  on 
mortgage;  all  M^hich  debts  carry  interest  to  the  time  of  payment, 
as  do  also  debts  on. bonds,  5.  Recognizances  at  the  common 
law,  statutes  merchant  and  staple,  and  recognizances  in  the 
nature  of  stittutes  staple,  pursuant  to  the  23  Hep.  VIII.  c.  6, 
This  i^iist  be  understood  of  recognizances  and  statutes  forfeited, 
where  tlie  recogqizances  are  forfeited,  or  where  they  ai^  for  keep- 
ing the  peaces  good  behaviour,  &c.  and  the  statutes  are  tor 
performing  covenants,  &c.  6.  Debts  due  on  special  contract,  aa 
for  rent  in  arrear,  and  debts  due'  on  bonds  or  covenants  under 
seal.  But  if  buch  bond  be  proved  to  have  been  entered  into  with- 
out any  good  or  valuable  consideration,  in  equity  it  will  be  post- 
poned to  simple  contract  debts,  7.  Debts  on  simple  contract,  aa 
bills  of  exchange,  promissory  potes,  or  verbal  promises,  as  well 
where  the  deceased  has  really  promised,  as  where  the  law  will 
imply  that  he  has,  as  for  goods  boqght,  ^c, ;  apd  among  these  sim- 
ple coiitxactdebts,  wages  due  to  servants  are  first  to  be  paid*  8.  And 
lastly,  legacies,  &c. 

Among  debts  of  equal  degree,  executors  and  administrators  are 
allowed  to  pay  themselves  their  whole  debts  first.  But  they  are 
not  allowed  to  retain  their  own  debts  to  the  prejudice  of  those  of 
a  higher  degree.  Neither  can  an  executor  or  administrator  retain 
his  own  debt  in  preference  to  that  of  his  co-executor  or  co-admini- 
strator of  equai  degree :  but  both  shall  be  discharged  in  equal  pro-* 
portion. 

If  no  suit  be  commenced  against  an  executor  or  adroinbtrator, 
he  may  pay  any  one  creditor  of  equal  degree  his  whole  debt,  though 
he  should,*  in  consequence  not  have  a  sufficiency  remaining  to 
satisfy  the  rest ;  for,  till  a  suit  be  commenced,  he  has  no  legal 
notice  of  the  debt,  except  debts  due  on  record,  which  he  b  bound 
tp  take  notice  of  without  suit  commenced.  And  although  execu- 
tors and  admiqistrators  are  required  to  pay  debts  according  to 
their  priority,  y^t  if  they  have  had  no  notice  of  debts  due  upon 
^pd  or  other  specialty,  (hey  may  pay  a  simple  contract  debt  be- 
fore a  debt  Qf  specialty. 

And  it  has  been  held,  that,  even  ^fter  notice,  an  executor  or 
ildmini^ti^tor  pi^y  still  give  a  preference  to  other  creditors  of  tho 
same  d<sgree,  by  confessing  a  judgment  to  them  before  plea.  But 
after  a  bill  is  filed  by  a  creditor  for  a  discovery  of  assets  and.  pay- 
ment of  his  debt,  the  executor  or  administrator  may  pay  another 
^^reditor  of  ^ual  degree,  and  mjortiori  of  a  higher 'degree,  with- 
out confessing  a  judgment.  Sir  James  Mansfield  said,  he  wished 
it  were  generally  known  (for  he  believed  that  lawyers  in  the 
courts  of  law  were  not  aware  of  it)  that  through  the  medium  of  a 
court  of  equity  the  creditors  of  a  (^ceased  insolvent  may  always 
be  compelled  to  take  an  equal  distribution  of  the  assets.  It  was 
only  necessary  for  a  friendly  bill  to  be  filed  against  the  executor 
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or  admhiistrator  to  accoant ;  after  which  the  chancellor  would  en- 
join any  of  his  creditors  from  proceeding  at  law. 

The  course  of  aidministration.  or  payment  of  the  debts  accord- 
ing to  their  priority,  applies  only  to  legal  assets ;  but  as  natural 
equity  requires  that  all  the  creditors  should  be  paid  equally,  when 
therefore  the  testator  leaves  his  real  estate  to  trustees*  or  to  exe- 
cutors who  thus  become  trustees  for  the  pliyment  of  his  debts, 
these  are  called  equitable  assets,  because  a  court  of  equity  will 
Older  all  the  creditors  to  be  paid  pari  passn^  or  an  eqikal  lAare, 
out  of  this  fund.  Creditors,  whose  demands  are  barred  at  law  by 
the  Statute  of  Limitations  will  be  let  in. 

And  even  where  specialty  creditors  have  received  part  of  the 
debts  0ut  of  their  personal  estate,  a  court  of  equity  will  restrain 
them  from  receiving  any  part  of  the  equitable  fund,  till  all  the 
other  creditors  are  paid  an  equal  proportion  of  their  debts. 
'  The  personal  estate  is  said  to  be  the  natural  fund  for  the  pay- 
ment of  debts,  yet  it  will  be  exonerated  if  the  testator  leave  by  his 
will  sufficient  real  property  for  the  payment  of  his  debts,  provided 
it  is  the  manifest  intention  that  the  personal  estate  shall  be 
exonerated,  and  that  the  real  estate  shall  be  alone  applied  to  that 
purpose. 

If  lands  descend  to  the  heir  charged  by  the  testator  with  his 
debts,  thev  shall  be  liable  to  all  his  debts,  although  they  shall  be 
coasideredi  as  legal  assets,  and  they  shall  be  paid  according  to 
their  priority.  The  equity  of  redemption  of  land  mortgaged  in 
fee,  is  equitable  assets ;  for  the  creditors  can  have  no  relief  from 
it,  but  in  a  court  of  equity. 

All  specialty  creditors,  where  the  testator  ha3  bound  himself 
and  his  heirs,  have  their  election,  whether  they  will  resort  to  the 
heir,  who  has  lands  by  descent,  or  to  the  executor,  for  payment  of 
their  debts;  and  although  a  court  of  equity  will  not  interpose  its 
authority,  and  compel  the  specialty  creditors  to  apply  to  the  heir, 
yet  if  they  exhaust  the  personal  fund,  or  leave  in^uflicient  for  the 
discharge  of  the  simple  contract  creditors,  it  will  enable  these  to 
stand  ha  the  place  of  the  specialty  creditors,  and  to  recover  from 
the  heir  at  law  the  amount  of  what  they  have  drawn  out  of  the  per- 
sonal fond.     This  is  called  marshalling  the  assets. 

On  the  principle,  that  the  personal  estate  is  to  be  primarily  ap- 
l^ed  in  discharge  of  the  testator  s  debts,  a  mortgage  made  by  the 
testator  must  be  discharged  out  of  the  personal  estate,  provided 
there  is  sufficient  to  pay  the  rest  of  the  creditors  and  legatees. — 
But  though  a  mortgage  is  personal  in  its  creation,  yet  if  it  has  been 
contract^  by  another^  and  not  by  the  tf*st^tor  or  intestate  himself, 
it  is  payable  out  of  the  real  estate,  for  the  personal  estate  lias 
received  no  augmentation  thereby. 

It  being  the  object  of  a  court  of  equity,  that  even^  claimant 
opon  the  assetsof  a  deceased  person  shall  be  satisfied  as  far  as 
such  assets  can,  by  any  arrangement  consistent  with  the  nature  of 
the  respective  claims,  be  applied  in  satisfaction  thereof;  it  has 
been  settled,  that  where  one  claimant 'has  more  than  one  fund  to 
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resort  to,  and  another  claimant  only  one^  the  first  claimant  sl|aU 
resort  to  thieit  fund  on  which  the  second  has  no  lien.  And  there- 
fore if  a  specialty  creditor,  whose  debt  is  a  lien  on  the  real  assets, 
have  received  part  of  his  debt  out  of  the  personal  assets,  ht 
cannot  receive  out  of  the  equitable  fund  till  the  simple  contract 
creditors  have  been  paid  a  portion  of  their  debts,  equal  to  what 
the  persoVial  estate  has  been  exhausted  in  payment  of  the  ^ecialty 
'(Creditors. 

When  the  debts  of  the  deceased  are  all  discharged,  the  legacies 
lure  next  to  be  attended  to,  and  are  to  be  paid  by  the  executor  or 
administrator  so  far  as  the  effects  which  regain  after  payment  of 
the  debts  will  extend;  but  he  may  not  give  himself  the  pceierence 
in  this  case,  as  he  may  in  the  case  of  debts ;  but  shall  have  an  equal 
portion  with  the. rest  of  the  creditors. 

Executors  or  administrators  so  entirely  represent  the  personal 
estate  of  the  testator  or  intestate,  that  they  are  liable  to  the  pay- 
ment of  all  the  debts,  covenants,  &c.  of  the  deceased,  so  for  as 
the  assets  which  have  come  to  their  hands  will  extend  to  pay* 
But  it  is  a  principle  of  law,  that  an  executor,  where  no  default  i* 
in  him,  shall  not  be  bound  to  pay  more  for  his  testator  than  his 
goods  amount  to. 

Executors  may  release,  or  take  a  release  before  a  prob«te^  tf  they 
prove  afterwards.  They  may  commence  an  action,  but  they  oM* 
not  declare  in  the  action  before  probate ;  for  when  they  declare^ 
t^ey  must  produce  ip  court  the  letters  testamentary.  They  may 
release,  pay,  or  receive  debts,  assent  to  legacies,  demise  land,  and 
do  many  other  acts  before  probate. 

Each  executor  has  the  entire  controul  ot  the  personal  estate  of 
the  testator,  mfiy  release  or  pay  a  debt,  or  transfer  any  part-  •f 
the  testator*s  property,  without  concurrence  of  the  other  executor. 
And  it  seems  that  (be  same  rule  holds  with  re^)ect  to  admr- 
nistrators. 

The  goods  of  a  testator,  in  possession  of  the  executor*  cannot 
be  taken  in  execution  of  a  judgment  in  action  brought  against 
the  executor  in  his  own  right.  But  if  an  executrix  use  th^  goods 
of  her  testator  as  her  own,  and  afterwards  marry,  wvd  then  tlie 
goods  are  treated  as  the  goods  of  her  husbaod;  they  may  be  taken 
in  execution  of  the  husband's  debt. 

Executors  and  administrators  have  a  joint  interest  in  the  estate 
of  the  deceased.  Hence,  if  there  be  two  or  more  executors  or' 
administrators,  and  one  or  more  of  them  die,  the  admlnisltatioii  of 
the  estate  of  the  deceased  belongs  to  the  survivor  or  survivon ; 
and  it  seems  that  an  action  may  be  brought  by  a  surviving  admi- 
nistrator, without  procuring  a  new  grant  of  letters  of  adminiftra- 
tiou.  They  are  entitled  to  the  same  remedies  for  the  recovery  of 
debts  and  duties  due  to  the  deceased^  as  he  himself  had  While 
living.  But  neither  they  nor  the  representatives  of  the  deceased 
can  maintain  an  action  against  another  for  any  personal  injury 
done  to  the  deceased ;  for  it  is  a  maxim  in  law,  that  pt rsoaai 
acfions  die  with  the  person. 
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But  adioM  arisiDg  from  a  breach  bf  promtge,  or  the  like,  and 
which  ^ave  abated  by  the  testator^s  death,  may  l>e  resumed  bv  or 
against  his  exeentors  or  administrators ;  for  actions  of  this  kind 
ape  actions  against  the  property  of  tlie  deceased,  and  descend  to 
his  representatives. 

So,  by  the  SS  Hen.  VIII.  c.  87.  they  may  sue  for  rent  in  arrear, 
and  due  to  the  deceased  in  his  life-time,  either  in  his  own  right  or 
that  of  his  wife ;  and  may  also  distrain  the  lands,  &c.  charged 
w^  tihe  pv^ment  of  such  rent,  while  they  continue  in  the  posses- 
sion of  the  tenant,  or  any  person  claiming  under  him  by  purchase, 
gift,  or  descent,  in  the  same  manner  as  the  testator  might  have 
done  during  his  life. 

And  by  the  11  Geo. II.  c.I9.  §15.  the  CKecutor  or  adminis^ 
trator  of  a  tenant  for  life,  on  whose  death  any  lease  of  lands,  &c. 
determined,  shall,  in  an  action  on  the  case,  recover  from  the  under" 
tenant  a  proportion  of  the  rent  reserved,  according  to  the  time 
such  tenant  for  life  lived  of  the  last  year,  or  quarter  of  a  year,  or 
other  time  in  which  the  said  rent  was  growing  due ;  and  if  he  died 
on  the  day  on  which  the  same  was  payable,  they  shall  recover  the 
whole  rent. 

An  acting  executor  having  once  received,  and  fully  had  under 
his  controul,  assets  of  the  testator  applicable  to  the  payment  of  a 
debt,  is  responsible  for  ^he  application  thereof  to  that  purpose ; 
and  such  application  having  been  disappointed  by  the  misconduct 
of  his  co-executor,  whom  he  employed  to  make  the  payment  in 
question,  he  is  liable  for  the  consequences  of  such  misconduct,  as 
much  as  if  the  misapplication  had  been  made  by  any  other  agent 
of  a  less  accredited  and  inferior  description.  « 

'  By  the  29  Car.  II.  c.  3.  §  d.  no  action  shall  be  brought  to 
charge  any  executor  or  administrator  upon  any  special  promise, 
to  answer  damages  out  of  his  own  estate,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
changed  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized. 

And  the  promise,  as  well  as  a  sufficient  consideration  to  sup- 
port it,  mtist  be  expressed  in  such  writtien  memorandum  or  note. 

While  an  executor  is  passive,  he  is  chargeable  only  in  respect 
of  the  assets ;  but  if  tie  promise  to  pay  a  debt  bf  the  testator  at  a 
future  day,  he  thereby  makes  it  his  own  debt,  and  it  ihust  be 
satisfied  out  of  his  own  estate.  * 

All  sperate  debts  mentiohed'in  the  inventory  shall  be  deemed 
assets  in  the  executor's  hands;  but  the  executor  may  discharge 
himself  by  shewing  a  demand  and  refusal  of  them. 

Where  a  defendant  binds  himself  as  administrator  to  abide  an 
award  touching  matters  in  dispute  between  his  intestate  and  ano^ 
ther,  and  the  arbitrator  awards  that  the  defendant  as  administrator 
ahall  pay  a  certain  sum,  it  operates  as  an  admission  of  assets 
between  these  parties,  and  the  defendant  cannot  plead  fkne  ad- 
nUmstravU  to  an  action  of  debt  on  the  bond. 
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But  mere  submission  to  arbitralioa  is  not  of  itself  an  admission 
•f  assets,  unless  the  arbitrator  order  the  administrator  to  pay  the 
amount  of  the  demand  4»ceiiained  on  the  reference* 

Should  the  executor  or  admtnis^utor  find  the  assets  of  the  de- 
ceased very  much  incumbered  with  debts,  so  as  to  render  it  un- 
safe for  him  to-  administer  them  of  his  own  discretion^  he  may 
apply  to  a  court  of  equity  to  have  them  arranged  aecoiding  \x> 
their  real  priority. 

If  the. property  of  the  deceased  be  losti  or  have  become  irreco- 
verable through  the  wUfiii  negligence  of  the  executor  or  adminis- 
trator, such  executor  or  administrator  will  be  liable  to  make  it 
good,  unless  it  appear  that  he  took  all  reasonable  care  to  prevent 
such  loss  or  defalcation. 

Special  bail  is  not  required  of  executors  or  administrators,  in 
any  action  brought  against  them  for  the  debts  of  the  deceased, 
except  where  they  have  wasted  the  goods  of  the  deceased.  Nor 
shall  costs  be  had  against  them. 


CHAPTER  XIII. 


Of  Infants^ 


jThouOH  a  person  be  styled  in  law  an  infaki  till  he  attain  the  age 
of  twenty-one  years,  which  is  termed  his  full  age,  yet  there  are 
many  actions  which  he  may  do  before  that  age,  and  for  whicli 
various  terms  and  ages  are  appointed.  Thusi  a  male  at  twelve 
years  old  may  take  the  oath  of  allegiance ;  at  fourteen,  he  is  ai 
years  of  discretion,  and  therefore  may  dis^e^  or  assent  to  mar- 
riage, may  choose  a  guardian,  and,  if  his  discretion  be  actually 
proved,  may  make  his  testament  of  his  personal  estate ;  at  seven- 
teen, may  be  an  executor ;  and  at  twenty-one,  is  at  his  own  dis- 
posal, and  may  aliene  his  lands,  goods,  and  chattels.  A  female 
also  at  seven  years  of  age  may  be  betrothed  or  given  in  marriage ; 
at  nine,  is  entitled  to  dower ;  at  twelve,  is  at  years  of  maturity,  and 
therefore  may  consent  or  disagree  to  marriage,  and,- if  proved  to 
have  sufficient  discretion,  may  bequeath  her  personal  estate ;  at 
fourteen,  is  at  years  of  legal  discretion,  and  may  choose  a  guardian ; 
at  seventeen,  may  be  executrix  \  and  at  twenty-one,  may  dispose  of 
herself  and  her  lands.  So  that  the  full  age  in  male  or  female  is 
twenty-one  years,  which  age  is  completed  on  the  day  preceding 
the  anniversary  of  a  person  s  birth.  If,  therefore,  one  be  bom  on 
the  1st  of  January,  he  is  of  age  to  do^any  legal  act  on  the  morning 
of  the  last  day  ot  December,  though  he  may  not  have  lived  twenty- 
one  years  by  nearly  forty-qight  hours. 


Digiti 


zed  by  Google 


BOOK  in.]  Infants,  401 

But  though  the  age  of  coBAent  to  marriage  in  An  Inlklit  Inale  is 
fourteen,  ami  in  a  female  twdTe,  yet  they  may  marry  before ;  and 
if  they  agree  thereto  when  they  attain  these  ages^  the  marriare  in 
good :  iwit  they  cannot  disagree  hefore  then.  And  if  one  of  them 
be  above  the  age  c^  consent*  and  the  other  under  such  age,  the 
partysoabofeSieagemayas  well  disagree  as  the  other:  fc^botfa 
mutt  be  boundt  or  neither^ 

Infants  haie  various  privileges,  and  various  disabilities  •  bat  their 
very  disahiliUea  are  privileges,  in  order  to  secure  them  froni  hurting 
themselves  by  their  own  improvident  acts.  An  infant  cannot  be 
sued  but  under  the  protection,  and  joining  the  name  of  his  guardian, 
for  he  u  to  defend  him  against  all  attacks,  as  well  by  law  as  other- 
wise ;  but  he  may  sue  by  his  guardian,  or  prochein  aaty,  as  before 
mentioned.  In  criminal  cases,  an  infant  of  the  age  of  fourteen  years 
may  be  capitally  punished  for  anv  capital  offence ;  but  under  the  age 
of  seven  he  cannot.  The  period  between  seven  and  fourteen  is  sub-' 
ject  to  great  uncertainty ;  for  the  infant  shall,  generally  speaking, 
he  judged  primd  facie  innocent  i  yet  if  he  was  deli  capax,  and 
could  cJHscem  between  good  and  evil,  at  the  time  of  the  offence 
committed,  he  may  be  convicted  and  undergo  judgment  and  exe- 
cution of  death,  though  he  has  not  attained  to  years  of  puberty 
or  discretion.  And  Sir  Matthew  Hale  gives  two  mstances,  one  of 
a  girl  of  thirteen,  who  was  burned  for  killing  her  mistress ;  ano- 
ther, of  a  boy  still  younger,  that  had  killed  his  companion,  and 
hid  himself,  who  was  hanged ;  for  it  appeared  by  his  hiding,  that 
he  kniw  he  had  done  wrong,  and  could  discern  between  good  an^jl 
evil ;  and  in  such  cases  the  maxim  of  the  law  is,  that  mffit/ui  ntpplet 
€Bidlem,  So  also,  in  much  more  modem  times,  a  boy  of  %en  years' 
old,  who  was  guilty  of  a  heinous  murder,  was  held  a  proper  sub- 
ject for  capital  punishment,  bv  the  opinion  of  all  the  judges. 

With  respect  to  estates  and  civil  property,  an  infant  has  many 
privileges,  which  will  be  better  imderstood  when  we  come  to  treat 
more  particulariy  of  ihese  matters ;  but  this  may  be  said  in  general, 
that  an  infhnt  shall  lose  nothing  by  non-claim  or  neglect  of  demand- 
ing his'^right ;  nor  shall  any  other  iache$  or  negligence  be  imputed 
to  an  infant,  except  in  some  very  particular  cases,  viz.  in  case  of  a 
fine,  where  the  time  begins  in  the  life  of  the  ancestor,  or  of  an  appeal 
of  death  of  his  ancestor^  where  he  brings  not  his  appeal  within  a' 
year  and  a  day,  Ssc.  *  ^ 

It  is  geil<f*^ally  true,  that  an  infant  can  neither  aliene  his  lands, 
nor  do  any  legal  act,  nor  make  a  deed,  nor  indeed  any  manner  of 
contract,  that  wiH  bind  him.  But  still  to  all  these  rules  there  are 
some  exoepdous.  And  first,  it  is  true  that  infants  cannot  aliene 
their  estates ;  but  infant  trustees  or  mortgagees  are  enabled  to  con- 
vey under  the  direction  of  the  Court  of  Chancery  or  Exchequer, 
or  Other  courts  of  equity,  the  estates  they  hold  in  'trust  or  mort- 
gage, to  such  persons  as  the  court  shall  appoint;  7  Ann.  c.  10. 
and  4  Geo.  III.  c.  16.  Also,  it  is  generally  true,  that  an  in&nt 
can  do  no  legal  act;  yet  an  infant,  who  has  an  advowson,  may 
present  to  the  beneiive  when  it  becomes  void.    For  the  law  in  this 
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cmse  dispenBes  with  one  rule,  io  order  to'  matotaiit  others  of  far 
greater  coosequeDce :  it  permits  an  infant  to  present  a  clerk  (wbo^ 
if  unfit,  may  be  rejected  by  the  bishop),  rather  than  either  to  suffer 
the  church  to  be  unserved  tiH  he  come  of  age,  or  permit  the  infant 
to  be  debarred  of  his  right  by  lapse  to  the  bishop.  An  miant  may 
^so  purchase  lands :  Init  this  purchase  is  incomplete ;  for  when  he 
comes  of  age,  he  may  either  agree  or  disagree-  to  it,  as  he  tfakiks 
proper,  without  alleging  any  Reason ;  and  so  may  his  heirs  after 
him,  if  he  die  without  having  completed  hi^  agreement.  It  19 
ftrther  generally  true,  that  ap  infant,  under  twenty-one,  can  make 
no  deed  but  what  is  afterwards  voidable ;  yet  iu  some  cases  he 
may  bind  hi|nselfi>ydeed  indented,  or  indentures,  for  seven  years; 
ana  he  may  by  deed  or  will  appoint  a  guardian  to  his  chiklren^  \& 
|ie  haa  any.     12  Car.  II.  c.  24. 

As  to  contracts  for  necessaries  BMule  by  infants,  it  is  to  be  ob- 
served (strictly  speaking)  that  all  contracts  made  by  inlants  are 
either  void  or  voidable,  because  a  contract  is  the  act  of  the  under- 
standing, w^icba  during  their  state  of  inlancy,  they  are  presumed  to 
want;  yet  th^  law  has  so  far  supplied  that  defect,  and  taken  care 
of  them,  as  to  allow  them  to  contract  for  their  benefit  and  advan- 
tage, with  power,  in  most  cases,  to  recede  from  and  vacate  it 
when  it  may  prove  prejudicial  to  them:  but  in  this,  contract  for 
necessaries  they  are  absolutely  bouud,  and  this  likewise  in  benignity 
to  infants. 

Therefore  it  is  dearly  agreed,  thai  an  infant  may  bind  himself  to 
pay  ioi  his  necessai^  meat,  drink,  apparel,  physic,  and  other  ne- 
ctaries,; as  likewise  for  his  good  teaching  and  instruction.  This 
binding  mea^  by  parole ;  for  as  an  infant  is  not  bound  by  any  bond, 
note,  or  bill,  which  he  may  give,  even  for  necessaries,  the  Jaw  im- 
plies a  promise  by  the  infant  for  payment  for  the  necessaries  fur- 
nished for  his  maintenance,  where  no  promise  hath  been  made. 
With  respect  to^chooling,  &c.  theinfent  is  bound  m  cases  only  where 
the  credit  was  bond  fide  given  to  him.  In  all  cases,  however,  where 
ih^i  infant  is  mb  poUMatc  parentis ^  and  is  living  in  the  same  house 
Mrltb  his  parents,  he  m\\  not  the  n  be  liable  even  for  necessaries. 

It;  must  also  appear  that  the  things  were  actually  necessary,  and 
of  reasonable  prices,  and  suitable  to  the  infant's  degree  and  estate,, 
which  regularly  must  be  left  to  the  jury ;  but  if  the  jury  find  that 
the  things  were  necessary,  add  of  reasonable  price,  it  shxill  be 
presupa^  that  they  had  evidence  for  what  they  thus  fi^nd ;  and  tbey 
need  not  find  particularly  what  the  necessaries  were,  nor  of  what 
price  each  thing  was :  also,  if  the  plaintififilecLares  for  oth^r  things 
as  well  as  necessaries,  or  alleges  too  high  a  price  for  those  things 
that  ^re  necessary,  the  jury  may  proportion  their  daonages  according 
to  their  intrinsic  value. 

All  in&at  is  not  chargeable  on  a  contract  for  goods  supplied  for 
the  purpose  of  carrying  on  trade»  whereby  he  derives  a  support. 
Neither  is  an  infant  liable  for  money  which  he  borrows  to  lay  out. 
for  necessaries,  though  he  actually  does  lay  it  out  for  nece»- 
saries ;  for  it  b  upon  the  lending  that  the  contract  must  arme, . 


Digiti 


zed  by  Google 


BOOKni^]  Infants.  403 

aid  aft^  that  time  there  oouM  be  no  contract  raised  to  bbd  the 
ia&nt,  because  after  that  he  might  waste  the  money ;  and  the  in- 
£uit*8  applying  it  afterwards  for  necessaries  will  not,  by  matter  ex 
po9i/aeio,  entitle  the  plaintiffto  an  action.  In  such  case  the  only 
way  for  the  lender  to  hare  a  claim  upon  the  infant  is,  either  to  lay 
out  the  money  lent  himself,  or  to  see  that  it  is  laid  out  in  neces- 
nries.  But  though  the  infant  be  not  liable  at  law,  he  is  in  equity ; 
and  the  lender  of  the  money  stands  in  the  place  of  the  creditor 
for  necessaries. 

Necessaries  for  an  infant's  wife  are  necessaries  for  him ;  but  if 
provided  fpr  the  marriage,  be  is  not  chargeable,  though  she  use 
them  after.     So  an  infant  is  liable  for  the  nursing  of  his  child. 

Debts  contracted  during  infancy  form,  however,  a  good  consi- 
deration to  siipport  a  promise  made  to  pay  them  when  a  person  is 
of  foil  age.  And  where  the  defendant  pleads  infancy,  and  the 
plaintiff  replies  that  the  defendant  conlirmed  the  promise  or  con- 
tract when  he  was  of  age,  the  plaintiff  need  only  prove  the  promise, 
and  the  defendant  must  discharge  himself  bv  proof  of  the  infancy. 

Though  a  promise  by  an  infant  will  not  bind  him  unless  for  ne- 
cessaries, yet  he  may  take  advantage  of  any  proipise  made  to  him, 
though  the  consideration  was  his  promise  when  an  infant.  And  an 
infant  plaintiff  has  been  allowed  to  recover  on  mutual  promises  of 
marriage*. 

Infants  are  still  a  further  object  of  the  care  of  the  laws.  An  tn- 
fadt  unhorii,  or,  according  to  the  legal  expression,  en  ventre  sa  mere, 
is  supposed  in  law  to  be  born  for  many  purposes.  It  is  capsJble 
of  having  a  legacy,  or  a  surrender  of  a  copyhold  estate,  made  to  it. 
U  may  have  a  guardian  assigned  to  it ;  and  it  is  enabled  to  have 
an  estate  limited  to  its  use,  and  to  take  afterwards  by  such  limita- 
tion, as  if  it  were  then  actually  born.  It  may  have  a  distributive 
share  of  intestate  property,  even  with  the  half  blood ;  it  is  capable 
of  taking  a  devise  of  land ;  it.  takes,  under  a  marriage  settlement, 
a  provision  made  for  children  living  at  the  death  of  the  father. 
And  it  has  lately  been  decided,  that  a  marriage  and  the  birth  of  a 
posthumous  chUd  amount  to  a  revocation  of  a  will  executed  pre- 
vious to  the  marriage.  So,  in  executory  devises,  it  is  consider^  as 
a  life  in  being.  It  takes  land  by  descent,  though  in  that  case  the 
presumptive  heir  may  enter  and  receive  the  profits  for  his  own  use 
till  the  birth  of  the  child. 
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CHAPTER  XIV, 


Of  Tnuiee$. 


J.  RtsTEES  not  having  the  whole  power«  and  being  obliged  to 
join  in  receipts,  one  is  not  chargeable  for  monev  received  by  the 
other.  In  the  case  of  executors,  according  to  tne  old  law»  it  was 
otherwise.  But,  by  a  modern  decision,  the  rule  respecting  an  exe^ 
cutor*s  liability  for  the  misapplication  by  his  co-executor  of  money 
for  which  their  joint  receipt  had  been  given,  has  been  in  some 
degye^  relaxed. 

But  where  trustees  so  join  in  a  receipt,  that  it  cannot  be  distin- 
guished what  was  received  by  one,  and  what  by  the  other,  there 
they  shall  both  be  charged  with  the  whole*  So  where  one  trustee 
having  received  the  trust-money  handed  it  over  to  his  companion, 
he  was  charged  ;  for  where  by  any  act,  or  by  any  agreement  of  the 
trustee,  money  gets  into  the  hands  of  hb  companion,  whether  a 
trustee  or  co-executor,  they  shall  both  be  answerable.  Also  if 
a  trustee  be  privy  to  the  embezzlement  of  the  trust  fiind  by  his 
companion,  he  shall  be  charged  with  the  amount. 

It  seems  now  to  be  settled,  notwithstanding  some  old  determi- 
nations to  the  contrary,  that  a  trustee  or  executor  is  chargeable  in 
equity  with  interest  on  the  trust  fund  in  his  hands,  wherever  it 
appears  he  has  made  interest ;  and  not  only  so,  but  if  it  appear 
that  he  has  employed  the  trust  money  in  trade,  whence  he  has 
derived  proCts  beyond  the  rate  of  interest,  he  shall  account  for 
the  whole  of  such  profits ;  and  still  farther,  if  a  trustee  or  ex- 
ecutor, retain  money  in  his  hands  for  any  length  of  time,  which 
he  might,  by  application  to  the  court,  or  by  vesting  it  in  the 
funds,  have  ^ll^le  prodqctiye^  he  shall  be  charged  with  interest 
thereoq. 

A  tfustee  is  not  entitled  to  aqy  allowance  for  his  trouble  in  the 
trust,  but  he  ^ill  be  paid  hi:^  costs  in  case  of  an  unfounded  suit 
against  him. 

A  trustee  robbed  by  his  own  servant  shall  be  discharged  of  it 
on  account.  But  great  negligence  in  collecting  in  the  debts  under 
the  trust  deed  may  charge  him  with  more  than  he  has  received  in 
the  trust. 
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CHAPTER  XV. 
Of  Partntrt. 

JVlERCANTiLE  associations  are  either  public  or  private.  In  both 
cases  the  individual  partners  are  liable  for  the  debts  of  the  joint 
trade  without  limitation,  unless  when  incorporated  by  royal  char- 
ter, or  act  of  parliament ;  and  then  the  members  are  liable  for 
their  respective  shares  or  interest  in  the  joint  stock. 

If  a  person  suffer  his  name  to  be  used  in  a  business,  and  hold 
himself  out  as  a  partner,  he  is,  to  be  so  considered,  whatever  may 
be  the  agreement  between  him  and  the  other  partners,  and 
ikhough  it  was  not  known  at  the  time  of  the  dealing  that  he  waa 
a  partner,  or  that  his  name  was  used. 

And  the  law  is  the  same  with  respect  to  dormant  or  sleeping 
partners,  who,  when  discovered,  are  liable  to  the  partnerehip 
debts;  because,  were  they  not  liable,  they  would  receive  usurious 
interest. 

As  to  the  interest  which  partners  have  by  law  in  the  goods  or' 
capital  which  they  contribute  at  the  commencement  of  the  part- 
nership, or  acquire  in  the  course  of  trade,  it  is  held  by  the  /ev 
marcatorig,  that  the  partners  have  all  the  same  species  of  interest 
in  the  stock  in  trade ;  and  that,  after  an  agreement  executed  be- 
tween the  parties,  the  stock  and  effects  which  are  put  into  part- 
nership become  common  to  all  the  partners,  although  they  remain 
in  possession  of  that  partner  who  was  the  owner  of  them  before 
the  partnership  commenced. 

And  this  community  of  interest  extends  not  only  to  snch  part- 
nership stock  as  may  be  brought  into  trade  at  the  time  of  entering 
into  partnership,  but  to  all  such  as  may  at  any  time  arise  in  the 
course  of  the  partnership  dealings.  But  to  whatever  share  a  part- 
ner may  be  entitled,  he  nas  no  exclusive  right  to  it  until  a  balance 
of  accounts  be  struck  between  him  and  his  co-partners. 

As  to  the  controul  of  partners  orer  partnership  prooertv,  it 
dqpends  upon  the  articles  of  partnership.  But  if  there  has  been 
no  express  stipulation  between  them,  the  miyority  must  decide  as 
to  the  disposition  and  management  of  the  partnership  con- 
cerns. 

Of  the  power  of  transferring  partnership  property,  it  is  to  be 
obsenred,  that  where  there  is  any  chattel,, house,  or  real  estate,  held 
for  the  purpose  of  partnership  business,  no  partner  can  dispose  of 
more  than  hb  own  share  in  tnem.  But  with  regard  to  all  effects 
contributed,  manufactured,  or  purchased,  to  be  sold  for  the  benefit 
of  the  partners,  each  partner  in  the  course  of  trade  has  an  absolute 
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riffht  to  dispose  of  the  whole ;  aod  such  sale  is  valid  on  the  part 
of  the  vendee,  if  transacted  without  collusion. 

A  secret  act  of  bankruptcy  by  one  partner  does  not  take  away 
the  power  of  the  other  to  dispose  hanijide  of  the  goods  which  be- 
longed to  them, 

A  promise  or  umdertaking  to  one  of  several  partners  in  the 
course  of  business  is  construed  by  law  to  be  made  to  all  of  them, 
and  all  are  entitled  to  take  advantage  of  it. 

But  though  contracts  in  the  course  of  business  with  part  of  a 
firm  are  considered  as  for  the  benefit  of  all  the  members  composing 
ity  yet  there  is  no  transmission  of  rights  to  successors  in  a  mercan-. 
tile  howBe ;  and  all  running  agreements  with  a  partnershtp  cease, 
wAi/esk  any  change  takes  place  by  death,  the  retiring  of  one  partner, 
or  the  admission  of  another,  in  the  set  of  partners  exbting  at  the 
time  when  the  agreements  were  oondnded. 

If  a  contract  be  entered  into  by  one  partner  in  contravention  of 
lihc  laws  of  this  country,  wUhout  th^  privity  or  personal  participa<^ 
tion  of  his  eo-paartaers ;  as  if  goods  are  packed  by  him  in  a  parti- 
ealar  manner  ios  the  puq>ose  of  smuggling;  neither  the  person 
entering  into  such  illicit  contract,  aor  his  copartners,  c^  recover 
o«i  it.  And  it  makes  no  difference  if  the  party  who  inade  the  ton- 
4ract  lives  abroad,  if  his  co-partners  reside  in  Eugland. 

Each  partner  is  not  only  entitled  to  his  proportion  of  the  part- 
nership estate  according  to  express  agreement  of  what  he  origin 
nally  contributed,  but  he  has  a  lien  npon  it  for  any  sums  of  ;money 
•advanced  by  him  to,  or  owing  to  him  from,  the  partnership.  And 
this  extends  even  to  property  in  shipf  • 

if  one  partner  pay  a  debt  arising  o«t  of  a  legal  contract,  for 
which  the  partnership  was  liable,  he  has  an  action  against  the 
other  for  a  contribution .  But  if  partners  should  be  engaged  in  any 
thing  nmiumm  sf,  one  of  them  could  not  acquire  a  right  of  action 
hy  paying  a  sum  of  money  which  they  had  jointly  promised  to  a 
thi^  person  in  the  course  of  their  immoral  transaetions. 

A  distinction,  however,  has  been  taken  between  a  debt  arising 
cmt  of  a  prohibited  transaction  paid  by  one  partner,  with  or  with- 
out the  consent  of  the  other. 

When  the  contract  is  not  morally  bad,  its  iMegaiity  arising  o«hr 
from  its  being  prohibited  by  a  positive  statute,  it  has  been  hdcf, 
that  a  debt  paid  by  one  partner  witii  the  consent  and  direotion  nf 
the  other,  is  recoverable  in  an  action  for  money  paid  to  the  other's 
Qse.  Accordingly,  t^o  persons  having  engaged  in  a  stock-jofaMag 
'transaction,  and  incurred  losses,  one  of  them,  who  had  repaid  the 
-broker  employed  the  whole  difference  with  the  privity  and  consent 
of  the  other,  was,  notwithstanding  the  7  Geo.  II.  allowed  to  reoovor 
n  moiety  from  his  co-partner  in  such  transaction. 

We  have  already  seen,  that  the  act  of  one  partner  binds  the 
rest,  their  liabili^arising  fnaa  their  being  coasndered  asmattally 
pt^esent  at  and  sanctioning  the  proceedings  they  singly  enter  iata 
in  the  coaree  of  trade,  ^d  this  responsttiility  of  persoas  for  the 
aels  of  eaoh  other  in  the  eoufie  of  trade  caapiot  be^lioitad  by  «oy 
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tfgreemeiits,  covenants,  or  provisoes,  ia  the  article  by  which  part- 
nershipa  are  constituted. 

.  Bot  though  the  act  of  one  pavtnei?  binds  the  others^  yet  if  they, 
oan  shew  a  disclaimer,  they  will  be  relicTed  from  such  responsi-' 
bility.  And  it  should  seem,  that,  even  duringp  the  subsistence  of 
tile  partnership^  and  in  the  established  course  of  trade,  one  partner 
may  to  a  certain  degree  limit  his  re^nsibility.  'If  there  skouhl' 
be  any  particular  speculation  or  bargain  proposed  which*  he  dis<« 
appi^Ves  of^  by  givmg  distinct  notice  to  those  with  whom  his  co- 
partners are  about  to  contract,  that  he  will  not  in  any  manner  be 
ooncerned  in  it^  they  could  not  have  any  cUim  upon  mm,  as  proof 
of  this  notice  would  rebut  his  primd  fade  liability. 

But  nnless  the  debt  relates  to,  and  has  been  contracted  in  the 
course  of  the  partnership  concerns,  no  joint  liability  arises,  but 
that  partner  only  will  be  bound  who  contracts  it. 

The  power  or  one  partner  to  bind  his  co-partoers  in  drawing 
bili»  of  exchange,  indorsing  such  as  are  payable  to  tfie  firm,  ana 
making  and  indorsing  promissory  notes»  hcui  never  been  doubted, 
if  such  bills,  &c.  concern  the  joint  trade. 

But  it  is  otherwise,  if  they  concern  the  acceptor  only  in  a  disjoint 
interest.  For  if  one  of  several  partners  draw,  accept,  or  indorse 
a  bill  on  behalf  of  himself  and  co^partners,  it  will  not  bind  the 
others>  if  it  concern  him  .only  in  a  distinct  interest,  and  the  holder 
of  the  bill,  at  the  time  he  became  so,  was  aware  of  that  fact. 

If  the  creditor  of  one  of  the  several  partners  collude  witli  him  to 
take  payment  or  security  for  his  undivided  debt  out  of  the  part» 
nership' funds,  knowing  at  the  time  that  it  was  without  the  consent 
of  the  other  partners,  it  is  fraudulent  and  void :  but  if  taken  bond 
Jide  without  such  knowledge  at  the  time,  no  subsequently  acquired 
knowledge  of  the  misconduct  of  the  partner  in  giving  such  security 
will  prevent  the  holder  from  recovering  against  all  the  partners. 

But  the  power  of  one  partner  to  bind  the  firm  by  a  negotiable 
insti;ument  ceasen  with  the  existence  of  the  partnership.  And 
therefore,  when  the  partnership  is  dissolved,  a  power  to  receive  and 
pay  all  debts  due  to  and  from  the  partnership  will  not  authorize 
one  of  the  late  partners  to  indorse  a  bill  of  exchange  in  the  name 
of  the  partnership,  though  drawn  by  him  in  that  name,  and  ac- 
c^ted  by  the  debtor  of  the  partnership  ailer  the  dissolution. 

And  in  Abel  0.  Sutton  it  was  determined,  that  after  a  dissolution 
of  a  partnership  one  of  the  persons  who  composed  the  firm  cannot 
put  the  partnership  name  to  a  negotiable  security,  so  as  to  charge 
the  others,  even  though  it  existed  prior  to  the  dissolution  of  the 
partnership,  or  were  lor  the  purpose  of  liquidating  the  partner* 
ship  debts,  notwithstanding  such  partner  may  have  had  authority 
to  settle  the  partnership  a&ird.  To  render  such  security  nego- 
tiable, all  the  partners  must  join. 

A  partner,  as  such,  cannot  bind  his  co-partner  by  deed.  For  the 
sealing  or  delivering  by  the  party,  or  some  one  expressly  autho- 
rized by  him,  are  indispensably  necessary. 

Bat  though  one  partner  cannot  bind  his  co-partner  by  deed,  he 
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may.  however,  bar  him  of  a  right  which  they  possess  jointly.  For 
when  there  is  a  promise  to  several  jointly,  or  where  there  are  several 
joint  obligees  or  covenantees,  a  release  by  one  binds  all.  However, 
in  cases  of  gross  a^osion  with  creditors,  relief  would  probaUy  be: 
granted  in  a  court  of  equity. 

But  it  will  always  be  considered  in  what  right  a  release  b  given 
hy  a  joint  obligee.  .  If  he  release  all  actions  in  a  representative  ea- 
piM»ty,  a  joint  bond  in  his  own  right  is  not  discharged. 

But  though  partners  are  thus  in  general  bound .  by  contrwrts, 
they  ^s%  not  answerable  for  the  wrongs  of  each  other.  If  they  all 
join  in  one  trespass  or  imrt,  of  course  they  all  may  be  sued,  and. 
compelled  to  make  compensation  for  the  injury  they  have  com- 
mitted ;  but  this  action  arises  from  their  personal  misconduct,  and 
not  fro^i  the  relation  of  partnership  which  subsists  between  them. 
With  regard' to  matters  quite  unconnected  with  partnership  trade 
or  business,  there  can  be  no  question;  and,  in  general,  acts  or 
omission3  in  the  course  of  the  partnership  trade  or  business 
in  violation  of  law  will  only  implicate  those  who  are  guilty  of 
(hem. 
^  The  rule,  however,  admits  of  exceptions.  Partners,  like  indi- 
viduab,  are  responsible  for  the  negligence  of  their  servants ;  and 
if  one  of  the  piurtners  act,  he  is  considered  in  this  instance  as,the 
servant  of  the  rest.  In  these  cases,  the  tort  is  looked  upon  as  the 
joint  and  several  tort  of  all  the  partners ;  so  that  they  may  be  pro- 
ceeded against  in  a  body,  or  one  may  be  singled  out,  and  sued 
alone  for  the  whole  of  the  damage. 

By  the  death  of  one  of  several  co-partners,  the  partnership  is 
dissolved,  unless  there  be  an  express  agreement  for  the  transmis- 
sion of  an  interest  in  the  business  to  the  deceased  partner's  family, 
or  for  its  continuation  by  hisr  executors  or  administrators.  For, 
in  partnership,  no  benefit  of  survivorship  obtains ;  the  repre- 
sentatives of  the  deceased  partner  are  tenants  in  common  only 
with  the  surviving  partner  of  the  partnership  effects  in  pos- 
session. 

The  modes  by  which  a  partnership  contract  may  be  dissolved 
are  various.  Bankruptcy,  death,  outlawry,  and  attainder  for  trea- 
son or  felony,  are  ipso  facto  a  dissolution  of  the  contract. 

When  the  partnership  is  formed  for  a  single  dealing  or.  trans- 
action, as  soon  as  that  is  completed,  the  partnership  is  at  an  end 
of  course.  But  where  a  general  partnership  is  entered  into  for 
an  unlimited  time,  it  may  be  put  an  end  to  at  any  time  by  either 
of  th^  parties,  so  that  he  acted  hondjide.  Therefore,  if  either  of 
the  partners  should  think  proper  to  relinquish  the  partnership,  he 
may  do  so,  provided  be  do  not  break  off  with  some  sinister  view, 
or  do  not  quit  after  some  particular  business  is  begun,  or  at  an 
nnseasonable  time,  which  might  occasion  loss  and  damage  to  the 
partnership. 

A  partnership  may  also  be  dissolved  by  the  effluxion  or  expi- 
ration of  the  time  for  which  it  was  originally  constituted.  It  vmj- 
be  dissolved  by  the  award  of  arbitrators*    The  gross  misconduct 


Digiti 


zed  by  Google 


BOOK  tiij  Partners.  400^ 

of  a  partner  will  induce  a  court  of  equity  to  disannul  the  contract. 
The  insanity  of  one  of  the  partners,  if  not  of  a  te'mporary  nature* 
will  produce  the  sanoe  effect. 

where  a  partnership  has  been  constituted  for  any  definite  time, 
if  the  business  should  be  conducted  tSker  the  expiration  of  that 
period  without  any  new  arrangement  of  the  concern,  it  would  pro- 
bably be  held,  in  analogy  to  the  law  of  landlord  and  tenant,  that 
the  partnership  continued  under  the  condition  and  covenants  con* 
tained  in  the  original  articles,  with  a  power  in  either  party  to  put 
an  end  to  it  at  pleasure. 

A  partnership  may  be  dissolved  as  between  the  partners  them- 
sdves,  and  still  subsist  between  them  and  the  rest  of  the  world. 
To  free  themselves  from  the  responsibility,  they  must  give  reason-^ 
able  notice,  that  they  are  no  longer  partners :  and  to  such  as  may 
be  considered  to  have  had  this  notice  they  will  be  answerable  only 
for  their  own  acts  and  agreements.  An  advertisement  in  the 
London  Gazette  is  the  most  usual  and  advisable  method  of  giving 
notice  of  a  dissolution  of  partnership  to  the  public  at  large.  For 
unless  this,  or  something  tantamount  to  it,  he  done,  co-partners 
may  continue  liable  to  each  other's  creditors  for  any  length  of  time 
after  they  have  ceased  to  have  dealings  together.  Nor  is  notice 
is  the  Gazette  sufficient  in  itself,  unless  an  actual  knowledge  of 
the  dissolution  of  the  partnership  can  be  brought  home  to  the 
creditor.  Thus,  when  partners  dissolve  the  partnership,  they 
should,  besides  inserting  an  advertisement  in  the  Gazette,  send 
notice  to  ail  persons  vnth  whom  they  had  dealings  while  in  part- 
nership. 

When  a  partnership  is  dissolved,  it  frequently  happens,  that  it 
b  onlv  to  make  some  alteration  in  the  firm,  after  which  the  part- 
■ership  business  goes  on  as  before.  In  these  cases,  the  Dartner 
coning  in,  or  retiring,  generally  pays  or  receives  a  sum  of  ipon^y 
in  proportion  to  his  s^are  in  the  concern.  If  the  business  is  to 
be  given  up,  or  the  partners  cannot  arrive  at  any  amicable  ar- 
rangement, then  the  partnership  effects  are  all  t6  be  reduced  into 
money,  and  the  produce,  together  with  the  other  funds  of  tiie 
house,  rateably  divided  among  the  partners.  But  befbre  there  is 
any  dividend,  the  partnership  debts  must  be  paid ;  and  it  is  only 
to  his  share  of  the  surplus  that  any  partner  is  entitled.  Upon 
this  principle  it  has  been  held,  that  if  a  partner,  when  he  retires, 
draw  out  of  the  partnership  stock  all  that  he  bad  paid  in,  the  house 
being  insolvent  at  the  time,  he  will  be  obliged  to  refund  to  the  cre- 
ditors of  the  other  partners. 
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chaMer  xvr. 

Of  Landlord  and  Tenant. 

Under  the  head  of  landlord  and  tenant,  the  law  of  distresses 
would  seem  to  require  particular  notice :  but  as  this  portion  of  the 
subject  has  been  fully  treated  of  in  another  part  of  the  work,  the 
reader  is  referred  thither  for  any  information  he  may  require. 

Of  the  Rent. 

A  demand  of  rent  is  indispensably  necessary  before  a  landlord 
can  enter  the  premises  for  the  non-payment  of  it,  unless  the  ae- 
ceisity  of  such  demand  be  waived  by  the  express  agreement  of  the 
tenant,  and  unless,  by  the  4  Geo.  II.  c.  28.  §  2.  where  six  rooatb 
rent  is  in  arrear,  and  there  is  not  a  suflicient  dbtress  on  the  pre- 
mises ;  for  in  all  cases  where  an  estate  is  upon  condition  to  be  void 
for  non-payment  of  rent,  the  condition  will  not  be  broken  if  the 
.rent  be  not  demanded. 

On  a  like  principle,  a  demand  is  necessary  where  a  penalty  is 
reserved  in  case  of  non-payment. 

But  if  a  demand  be  dispensed  with  by  the  express  terms  of  the 
lease,  it  is  not  necessary  to  make  one  previous  to  the  entry ;  the 
lessee  having  undertaken  to  pay  the  rent,  whether  it  be  demanded 
or  not. 

If  a  lessor  or  landlord  wish  to  take  advantage  of  a  re-entry  for 
non-payment  of  rent,  the  person  demanding  the  same  must  be  care- 
ful not  to  demand  a  penny  more  or  less  than  what  is  due  :  he  moft 
also  shew  the  certainty  of  the  rent,  and  when  due,  or  such  demand 
is  not  good ;  nor  will  a  re-entry  be  given,  unless  the  demand  be 
precisely  and  distinctly  followed. 

But  where  the  remedy  is  by  distress  (which  is  the  legal  and  pro- 
per remedy  of  a  landlord  for  recovery  of  rent  in  arrear,  where  w 
.oM^er  is  re8erved  in  the  lease),  no  previous  demand  js  neccsian; 
in  order  to  distrain,  even  though  the  lease  expresses  that  the  lessor 
^may  distrain  for  rent  behind,  being  lawfully  demanded  »  because 
the  distress  itself  is  a  demand,  and  the  tenant  is  not  divested  of 
his  estate  by  a  distress,  as  he  is  by  a  re-entry ;  for,  on  tender  of 
the  rent,  the  distress  must  be  immediately  withdrawn. 

But  when  the  rent  is  not  payable  on  the  land  (as  it  is  if  no  other 
place  be  mentioned),  but  at  some  other  place  appointed  in  the  lease; 
and  the  tenor  of  the  lease  is,  that  the  landlord  shall  distrain  for 
rent  behind  (being  first  lawfully  demanded  at  the  place  mentioned 
in  the  lease),  though  the  remedy  be  by  distress,  yet  he  cannot 
distrain  in  this  case  till  demand. 

Where  the  lessor  omits  to  come  and  receive  the  rent  on  the  dij 
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i4>poiiited  in  the  lease,  and  the  lessee  was  on  the  land,  ready  to 
pay  it,  and  made  a  tender  of  it  before  witnesses ;  in  ^his  case  he 
cannot  afterwards  distrain,  without  first  demanding  it. 

Where  a  lease  has  a  proviso,  that  in  case  of  non-payment  of  the 
rent,  th^  lessor  or  landlord  may  re-enter ;  if  such  lessor  or  land- 
lord distrain,  he  loses  his  right  of  re-entry ;  though  he  may  accept 
the  rent  of  the  lessee  or  tenajit,  and  yet  re-enter ;  but  if  he  receive 
the  suct^eedlng  quarter's  rent,  he  cannot  then  re-enter ;  for  the  act 
of  the  lessor,  or  landlord,  purges  the  lessee  or  tenant  of  his  breach, 
and  re-establishes  his  lea^e. 

On  a  lease  conditioning  that  the  tenant  ^hall  do  no  waste,  if  he 
should  conimit  waste,  and  the  landlord  afterwasd  accept  his  rent, 
he  waives  his  right,  of  re-eiitry • 

Whf  re  a  lease  }s  ipsqfucio  void  by  the  con<dition  of  limitation, 
no  acceptance  of  rent  afterwards  can  majie  it  have  continuance  aa 
between  the  grantor  and  grantee.  But  it  is  otherwise,  if  the  deed 
be  voidable  only.    .  .        . 

JR^t  is  demandable  and  payable  at  any  time  before  sun-iseton 
the  day  upon  which  it  is  maae  payable^  so  that  there  be  light 
enough  for  the  landlord  to  count  it  by. 

The  landlord's  receiving  rent  after  the  lease  has  become  for- 
feited is  no  waiver,  unless  the  forfeiture  were  known  to  him  at  the 
time, 

A  teiider  of  rent  is  an  offer  to  pay  H  at  the  time  and  place  when 
and  where  it  ii^  made,  pay  able;  and  if  it  be  refused,  the  refusal 
may  be  pleaded  in  bar  of  any  action  for  non-payment. 

But  it  is  not  enough  for  the  person  who  intends  to  make  a  ten- 
der, to  say,  "'  I  imi  ready  to  pay  the  debt,  or  to  perform  the  duty  f! 
for  he  must  make  an  actual  offer  to  pay  the  debt,  or  perform  the 
duty. 

A  tender  should  be  in  the  current  coin  ,of  the  kingdom ;  but  it 
has  been  determined  that  a  tender  in  bank  no|es  is  good,  if  not 
speoially  objected  to  on  that  account  at  the  time. 

If  no  particular  place  is  mentioned  in  the  lea;se  where  rent  is  to 
be  pi^id,  it  must  be  tendered  on  the  land,  or  in  the  house  or  room 
Crom  which  it  issues,  unless  it  be  due  to  the  king,  whefi  it  must  be 
paid  either  into  his  ei^chequer,  or  to  his  receiver  in  the  country. 

Where  a  tender  b  made  to  prevent  a  forfeiture,  the  whole  rent 
due  must  be  tenciered  (except  land-tax),  unless  deductions  arA  by 
lease  allowed  to  be  made. 

By  the  30  Geo,  IJ.  c.  %.  §  15.  tenants  .are  required  to  pay 
such  sums  of  money  as  shall  be  rated  on  the  premises,  and  to 
deduct  so  much  of  the  same  out  of  their  repts  as  the  landlord 
ought  to  have  paid,  who  is  directed  to  allow  the  same  upon  the 
receipt  of  the  rent,  so  that  the  land-tax  receipts  may  now  b^  ten-: 
dered  in  part  of  payment. 

A  tender  of  rent  at  the  proper  time  and  place  will  save  a  dia^ 
tress  or  entry,  or  other  condition  in  the  lease,  though  tb^  land-, 
lord-  refuse  to.  take  it,  the  tenant  having  done  all  that  he  was 
bound  to  do ;  the  landlord,  however,  may  still  p^iqt^in  ^n  avtion 
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for  Mii  ih  «f  covemml  fir  hh  ttUki,  bat  skill  tecawtt  n^  lAuniges 

Rent  tendered  in  a  hmp  is  a  good  tender,  it  being  die  ledeitrer's 
busineis  to  count  it  out,  and  see  that  it  is  riglit. 

£¥c!ry  qnarterV  rent  is  considered  in  law  aes  a  several  debt  fr0Hi 
the  lessee  to  the  lessoi^  for  %bich  the  iMior  fliay  distrain ;  €ke^pt 
k  be  otherwise  tnenliovied  in  thie  lease. 

Acoeptani^e  is  a  tslttng  in  good  f>arl,  and  implies  an  agree- 
ment td  isome  act  done  bthrt,  which  might  have  been  aadone 
and  avoided,  if  such  an  acceptance  had  not  been  made.  Thus, 
alUiougfa  a  lease  may  be  made  voidable  by  the  iisekei  or  default 
of  the  lessee,  in  not  fMtying  his  rent  according  ixn  the  covenants 
therein  contained,  yet  it  cannot  only  be  r^idered  vtfid  by  the  act  of 
the  lessor,  that  is,  by  his  entry ;  but  if  the  leiSsor,  after  sdch 
non-pajymMt  at  the  daiy,  and  before  re-entty,  accept  ^&ki  rent, 
tlMt  whidh  was  before  voidable  becomes,  tfy  saeh  acceptwMe,  a 
good  lease.  So,  also,  if  a  lessor  once  accept  relit  from  the  ss* 
sfgaee  of  the  tern,  knowing  of  the  as^gnteent,  he  cannot  after- 
wards bring  an  action  of  debt  against  ll^  lessee  for  tent  dne  after 
the  assignment.  The  lessen',  however,  or  hifs  agcfnt,  liiay  bring  an 
action  of  covenant  against  the  first  lessee,  ^n  hb  covenant  for  pay- 
ment of  rent. 

If  a  lessee  covenants  not  to  underlet  without  the  consent  of  the 
kssor  under  hand  and  seal,  with  power  of  re-<*ntrf  in  case  of 
breach,  acceptance  by  tbe  lessor  of  the  rent  due  after  the  <fondi- 
tion  broken,  with  full  notice,  is  a  waiver  of  the  forfeiiture. 

A  landlord  accepting  tbe  last  quarter's  rent  when  there  are  ar- 
rears on  a  former  quarter,  precludes  himself  from  demanding  the 
arrears. 

If  a  landlord  accept  the  rent  after  the  lease  is  forfeited  (vrith 
notice  of  the  forfeiture),  he  will  d»  away  the  forfeiture,  and  re- 
establish the  lease ;,  but  otherwise "Wiibsut  notice. 

Acceptance  of  single  rent  b  a  waiver  of  doable  rent,  given  by 
«he4  0«o.II.  C.2& 

if  atenant  holding  under  two  teaants  in  common  pay  the  whole 
rent  to  one,  after  notice  ftom  the  o^er  not  to  pay  it,  the  dtfier 
tenant  in  common  may  distrain  for  his  share. 

One  tenant  in  common  levying  a  fine  of  the  whole,  and  taking 
tbe  rsnis  and  profits  afterwards  without  account,  for  nearly  live 
years,  b  no  evidence  from  whence  .the  jury  should  be  directed 
(against  the  justice  €if  the  case)  to  find  an  ouster  of  his  companion 
at  the  time  of  the  fine  levied ;  and,  consequently,  tbe  hitter  may 
maintain  ejectment,  without  making  am  actual  entry. 

If  a  lanolord  (of  freehold  premises)  die  between  sunset  a^d  mid- 
night, on  the  day  on  which  the  rent  b  reserved,  such  reift  wiH  be- 
long to  the  executors  or  administrators  of  the  lessor ;  but  if  befofre 
sunset,  it  will  belong  to  hb  heirs,  for  it  b  payable  any  time  before 
sanset,  though  not  strictly  due  till  midnight. 
•  Though  tent  ^nust  be  resetted,  -and  is  payable  ^  the  lessor  and 
hb  heirs,  yet  this  b  to  be  understood  only  where  llie  lesilor  has  the 


Digiti 


z'ed  by  Google 


BOOM  J 11.]        Landlord  und  T^nanL  413 


inlimteiKe;  for,  in  ease  of  tbedettih  of  tbe  lc«iM>^  a  di^odioii 
18  to  be  taken  where  the  lands  demised  ere  fifeehold,  aad  wherie 
leasehold. 

On  the  death  of  the  lessor,  who  had  the  fee-simple  <6f  the  pre- 
mises demised^  all  rent  becoming  due  sofosecnieot  to  his  death  will 
be  pfuraUe  (as  incident  to  the  rereniioD)  to  ms  heks  at  kaw ;  but 
if  he  had  a  term  of  years  only  in  the  premises,  the  rent  woold  be 
payable  to  his  executors  aqd  administrators,  as  parfof  his  pk*rsonal 
estate. 

And  with '  Ttaped  to  leasehold  interests,  the  rent  reserved  so 
certainly  and  indispnlabl^  bebngs  to  the  executors  or  mdmiifis- 
tnUofs,  and  not  to  the  heir,  that  Siough  in  the  lease  it  be  expressly 
resenred  to  the  heirs  of  the  lessor,  yet  shall  the  executors  or 
administrators  have  it. 

But  though  rent  of  fee-simple  lands  will,  an  incident  to  the  re* 
versiDn,  go  to  the  heir,  the  arrearages  which  becSme  doe  in  the 
lessor's  life-time  will  belong  to  the  execotor ;  it  being  enacted  by 
32  Hen.  VIII.  c.37.  that  the  executors  of  tenants  in  fee-simple, 
ffee^tnil,  or  for  term  of  life,  to  whom  any  rent  shall  be  due,  and 
not'paid  at  the  time  of  their  death,  shall  have  action  of  debt  for 
such  arrearages  against  the  tenants  who  ought  to  have  pNsid  in  the 
bfe-ttme  of  the  testator,  or  against  the  executors  or  administiiitors 
of  the  said  tenants. 

If  rent,  by  the  terms  of  the  lease,  is  payable  on  the  fonr  'Wraal 
feast-days  ior  payment  of  rent,  or  within  twenty  da^  thereafter, 
and  the  lessor  die  after  the  feast-^y,  but  befbre  the  expiration  of 
the  twenty  days,  the  rent  is  payable  to  the  heir,  and  not  to  the 
executors  of  the  lessor;  because  the  legal  and  compulsory  time 
for  payment  is  not  till  the  end  of  the  twenty  days. 

If  a  lessor  accept  of  rent  from  the  assignee  ot  his  lessee,  know- 
ing of  the  assignment,  he  cannot  afterwards  distrain  or  have  an 
action  of  debt  agaiMt  the  lessee  for  rent,  for  the  privity  of  con- 
tract is  destroy^;  but  he  may  bring  an  action  on  the  lessee*s 
covenant,  for  no  implication  of  law  can  do  away  an  express  and 
unconditional  covenant. 

If  n  lessor  grant  a  term  of  years  at  a  certain  rent,  and  after- 
wards assign  such  rent,  and  the  lessee  agree  to  become  tenant  to 
the  assignee,  the  rent  becomes  payable  to  such  assignee ;  and  he 
taay  disSrain  or  bring  an  action  of  debt  to*  recover  it. 

If  a  person  having  a  lease  of  lands  for  any  given  term  demise 
part  of  such  term  at  a  reserved  rent,  he  may  distrain  for  the 
reserved  rent,  or  bring  an  action  of  debt  for  it,  becans^e  the 
remainder  vests  in  him. 

An  action  of  covenant  lies  against  the  assignees  of  the  lessee  of 
an  estate  for  a  part  of  the  rent ;  and  in  case  of  eviction,  the  rent 
maybe  apportkmed,  as  in  debt  or  replevin. 

The  lessor,  after  a  demfoe  of  certain  premises  with  a  portion 
6f  an  adjoifttng  yard,  ce^nanted  that  the  lessee  should  have  the 
use  of  the  pump  m  the  yard  jointly  with  himsielf,  whilst  the  same 
should  remain  there,  paying  half  the  expences  of  repnir.    The 
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woids  "  whilst,  &€L'*  reserve  to  the  lessor  a  power  of  reniOTing 
the  pump  at  his  pleasoix:  and  it  is  no  breach  of  the  covemmt^ 
though  he  remove  it  without  reasonable  cause,  and  in  order  to 
injure  the  lessee. 

if  a  lessor  let  lands  on  a  lease,  reserv'mg  rent,  the  lessee  is  lia- 
ble to  an  action  of  debt  for  the  rent,  though  he  never  entered  on 
the  demised  premises  He  is  also  liable  to  an  action  of  covenant 
before^e  takes  actual  possession. 

In  the  case  of  Holford  v.  Hatch,  £.10  Geo.  HI.  if  a  lessee 
grant  an  under-lease  of  part  of  his  term,  the  original  lessor  cannot 
sue  the  under-lessee  in  an  action  of  covenant  for  rent  dtie  to  hid 
from  the  lessee  to  whom  he  demised  the  premises ;  but  if  the  under- 
lease hod  been  for  the  whole  term  demise<l,  it  would  then  be  con- 
sidered as  au  assignment,  and  not  an  under-lease,  and  the  actioa 
would  be  maintainable. 

A  proviso,  that  a  lease  shall  become  void  upon  the  lessec^s  com- 
mitting an  act  of  bankruptcy,  and  being  found  a  bankrupt,  is 
good. 

In  .an  ecclesiastical  distribution  of  a  testators  or  inte^ate's 
estate,  the  executor  or  administrator  must  pay  rent  before  bonds. . 

If  a  lessee  covenant  to  pay  rent,  and  to  repair,  with  express 
exception  of  casualties  by  fire,  he  is  liable  upon  the  covenant  for 
rent,  though  the  premises  are  burnt  down,  and  not  rebuilt  by  the 
lessor  after  notice. 

The  8  Ann.  c  14.  enacts,  that ''  No  goods  npon  any  tenement 
*'  leased  shall  be  taken  by  an  execution,  unless  the  party  at 
''  whose  suit  the  execution  is  sued  out,  shall,  before  the  remloval 
''  of  such  goods,  pay  to  the  landix)|id  of  the  premises,  or 
*'  his  bailiffs  all  money  due  for  rent  on  the  premises,  provided  the 
**  arrears  do  not  amount  to  more  than  one  yemrM  rent ;  and  if  the 
**  arrears  shall  exceed  one  year's  rent,  then  the  party  paying  to 
*'  the  landlord  or  his  bailiff  one  year'«  rent,  may  proceed  to  exe-* 
**  cute  his  judgment;  and  the  sheriff  is  reqnired  to  levy,  ai|d  pay 
**  to  the  plaintiff,  as  well  the  money  paid  for  rent  as  the  en^oition 
**  money." 

And  it  hath  been  determined,  that  an  execution  on  judginent  of 
nonsuit  is  an  execution  within  this  statute :  and  an  action  on  the 
case  will  lie  against  the  sheriff  so  taking  the  goods  without  leaving 
the  year's  rent.  But  the  gpround  landlord  of  a  house  is  not  entitled 
to  a  year's  rent  on  an  execution  against  an  under-lessee ;  and  the 
landlord  must  demand  the  arrears  before  the  goods  are  removed, 
or  it  will  be  too  late. 

And  by  II  Geo. II.  c.  15.  it  b  enacted,  that  **  Where  any 
*'  tenant  for  life  shall  die  on  or  before  the  day  on  which  any  rent 
**  was  reserved  upon  any  demise  which  determined  on  the  dc^tthof 
'*  such  tenant  for  life,  the  executors  or  administrators  of  such 
'*  tenant  for  life  may,  in  an  action  on  the  case,  recover  of  the 
**  umder-teuanis,  if  such  tenants  for  life  die  on  the  day  in  which 
**  the  same  was  made  payable,  the  whole  ;  or  if  before  such  day, 
"  then  a  proportion  of  such  rent,  according  to  the  time  soch 
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**  tenant  for  life  lived  of  the  last  year^  or  quarter,  or  other  time 
**  in  which  the  said  rent  was  growing  due,  uutking  ail  just 
"  allowances/' 

.  On  the  nonpayment  of  rent  the  day  it  is  due,  the  law  has  fur- 
nished landlords  with  several  methods  of  recovering  it,  according 
to  the  circumstances  of  the  respective  cases,,  where  no  tender. ha» 
been  made,  and  demand  has  been  ineffectual. 

Rent  in  arrear  may  be  recovered,  Ist.  By  action  at  law ;  2dly«r 
By  distress  on  the  premises ;  Sdly.  By  ejectment. 

By  suit  at  law,  it  may  be  recovered  either  on  the  lessee's  cove^ 
nant  for  payment,  or  in  action  of  debt. 

By  Qr2  Hen.  VIII.  c.  37.  an  executor  or  administrator  of  a  te- 
nant ill  fee-simple,  fee-tail,  or  for  life,  shall  have  an  action  of 
debt  for  arrears  of  rent  due  in  the  life-time  of  the  testator:  or  in^ 
testate. 

Formerly  no  action  of  debt  could  be  maintained  against  a  tenant 
for  life  for  rent  reserved;  but  now,  by  the  1  Ann.  c.  14.  and 
5  Geo.  III.  c.  17.  any  person  having  rent  in  arrear  upon  any  lease 
for  life  or  lives,  may  bring  an  action  for  debt  for  such  rent,  as  if  it 
were  due  on  a  lease  for  years. 

Also,  by  the  IJ  Geo.  II.  c.  19.  where  the  demise  is  by  parole  or 
written  agreement,  and  not  by  deed,  the  landlord  may  recover,  in 
an  action  on  the  case,  a  reasonable  satisfaction  for  the  use  and 
occupation  of  the  premises  so  hekl  and  enjoyed.    • 

Rent  of  premises  let  for  certain  improper  purposes  cannot  be 
recovered  by  law ;  this  was  established  in  the  case  of  Wiggins  v. 
George,  in  the  sittings  after  Easter  Term  1824,  before  Chief  Justice 
Abbott.  It  was  an  action  to  recover  the  rent  of  lodgings  occupied 
by  the  defendant  in  the  house  of  the  plaintiff.  The  case  being 
proved,  the  counsel  for  the  defendant  stated  that  he  should  shew 
the  plaintiff  was  not  entitled  to  recover  for  the  lodgings,  as  they 
were  let  for  the  purposes  of  prostitution.  The  plaintiff's  counsel 
admitted,  that  though  if  a  person  knowingly  let  rooms  for  vicious 
purposes  he  could  not  recover,  yet  if  he  received  a  lodger  without 
knowing  her  intention,  he  was  not  to  be  deprived  of  his  rent  because 
she  afterwards  conducted  herself  in  an  improper  manner.  The 
lord  chief  justice  said,  the  law  had  been  correctly  stated  by  the 
learned  counsel  for  the  plaintiff*. 

0/  IVarning,  or  Notice  to  quit. 

Notice,  or  warning,  is  necessary  only  where  the  duration  of  the 
estate  is  fixed  to  no  certain  time,  but  depends  on  the  pleasure  of 
the  parties,  or  some  other  uncertain  event ;  as,  tenant  for  the  life  of 
another,  tenant  from. year  to  year,  as  long  as  the  parties  shall 
ag^ee,  &c. :  for  where  it  is  held  on  lease  for  a  certain  time,  the 
tenant  may  be  ejected  at  the  end  of  his  lease  without  any  previous 
notice  to  quit,  as  he  cannot  but  be  apprised  of  the  expiration  of 
his  term,  when  the  'enancy  is  determined  as  of  course,  unless  a 
fre^h  agreement  b<  entered  into. 

But,  in  order  to  charge  a  teaant  with  double  rent,  under  the 
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4QeeuIII.  c.  28«  in  case  he  akouid  hold  over  after  the  erid  of  thi; 
leMje»  rcaaoaable  notice  must  be  given  him  to  quit  at  the  expira-' 
tion  of  hia  term. 

MThere  a  tenant  has  done  any  act  which  amounts  to  a  rennncia- 
tion  of  bii  Xeaancy^  as  attorney  ing  to  a  stranger^  or  oontiovertin^ 
kia  landtofd's  title,  he  may  be  ejected  without  any -previous  nolioe 
(as  may  his  executor,  in  case  of  his  decease),  because  he  has  hnn« 
self  determined  his  estate. 

But  in  all  cases  where  the  estate  is  delermiDed  at  iStkt  will  of 
either  party,  or  at  a^  other  uadeteranned  or  uncertain  period,  the 
tenant  cannot  be  ejected  till  half  a  year*s  notice  has  been  given 
him  to  quit  the  premises;  and  such  notice,  in  the  case  of  a  tenant 
firom  year  to  year,  must  generally  expire  at  the  same  time  of  tlie 
year  as  that  on  which  the  tenancy  commenced ;  as  if  a  demise  be 
from  Midsummer  to  Midsummer,  the  notice  to  quit  must  be  given 
at  Christmas,  so  as  to  expire  at  Midsummer.  It  must  be  kai^  a 
Uiar*s  notice,  for  mx  motMs  notice  is  not  suiicient 

At  a  meeting  of  eleven  of  the  judges  (among  whom  Were  Lord 
Mansfield  and  Lord  Chief  Justice  De  Grey),  a  conference  was  had, 
on  the  motion  of  Mr.  Justice  Gould,  wliat  notice  was  necessary 
to  be  giv^  to  a  lessee  at  will  to  quit  possession,  before  a  lessor  at 
wiU  cook!  have  the  title  to  bring  an  ejectment,  and  recover  poa-' 
aeasion ;  and  it  was  their  unanimous  opinion,  th«t  in  idl  cases  of 
leases  at  will  of  farms  of  land  to  hold  from  year  to  year,  and  so 
for  as  long  time  as  both  parlies  shall  phase,  that  before  the  land- 
lord can  have  title  to  bring  ejectment  against  the  tenairt  at  will, 
he  must  give  the  tenant  half  a  year's  notice  to  quit  possession  of 
the  ham.  And  they  held  the  like  law  as  to  houses  let  at  will^ 
unless  there  be  some  usage  or  custom,  in  the  place  or  dvtrict 
where  the  house  is  situate,  to  give  a  shcnrter  or  other  kind  of  no- 
tice to  quit. 

Notice  to  quit  at  any  of  the  four  general  feasts  will  be  pritmd 
facie  evidence  of  holding  fiMrthat  time,  till  the  contrary  be  shewn. 

Right  tUm.  Fisher  and  another,  «.  Cuthell,  M.  46  Oeo.  liL 
Where  a  lease  lor  twentyyone  years  contains  a  proviso,  thai  in 
case  either  landlord  or  tenant,  or  their  respective  heirs  and  exe- 
cutors, wish«l  to  determine  at  the  end  of  the  first  fourteen  years* 
and  should  give  six  months  notice  in  writing  under  his  or  their 
respective  hands,  the  term  should  cease ;  it  was  held  that  a  notice 
to  quit,  signed  by  two  only  of  three  executors  of  the  original 
lessor,  to  whom  he  had  bequeathed  the  freehoki  as  joint  t^Mints, 
expressing  the  notice  to  be  given  on  behalf  of  themselves  and  the 
third  executor,  was  not  good  under  the  proviso,  which  required  it 
to  be  ffivep  under  the  hands  of  all  three.  Neither  coald  sneh 
notice  be  sustained  under  the  general  rule  of  law,  that  one 
joint  tenant  may  bhid  his  companion  by  an  act  done  fbr  his  bene- 
fit ;  for  nen  c^nsiat  that  the  determination  of  the  lease  was  for  the 
benefit  of  the  co-joint  tenant,  which  it  was  incumbent  on  the  party 
who  wished  to  avail  himself  of  it  to  prove.  And  the  notice  to 
quit  being  such  as  the  tenant  was  to  act  upon  at  tiie  time,  no 
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rabtetoent  recognition  of  the  third  executor  would  make  it  good 
hy  reiEilion ;  nor  was  kis  joining  in  the  ejectment  evidence  of  his 
ori^al  assent  to  bind  the  tenant  by  the  notice. 

By  the  custom  of  London  a  tenant  at  will,  under  the  yearly  rent 
otntty  shillings,  shall  have  a  qttarter*s  warning ;  and  paying  above 
for^  killings,  shall  have  half  a  year's  warning. 

By  the  1  Geo.  IV.  c.  87.  to  facilitate  the  recovery  of  lands  and 
tenements  by  landlords,  it  is  enacted,  that  in  any  action  of  eject- 
nieot  for  the  recovery  of  possession,  it  shall  be  lawful  for  the  land- 
hrA,  at  the  foot  of  the  declaration,  to  address  a  notice  to.  the  te- 
nant, or  any  one  holding  under  him,  requiring  him  to  appear  in 
tie  court  in  which  the  action  shall  have  been  commenced  on  the 
first  day  of  the  following  term,  there  to  be  made  defendant,  and 
to.  find  bail,  if  required  by  the  court.  And  it  shall  be  lawful  for 
the  landlord  to  move  the  court  for  a  rule  for  such  tenant  or  person 
ta  ihew  cause  why  such  tenant  or  person,  upon  being  admitted 
ddendant,  should  not  undertake,  in  case  a  verdict  shall  pass  for 
the  plaintiff,  to  give  the  plaintiff  a  judgment,  to  be  entered  up 
against  the  real  defendant,  of  the  term  next  preceding  the  time  of 
trial,  and  also  why  he  should  not  enter  into  recognizances  to  pay 
the  costs  of  the  action.  And  it  shall  be  lawful  for  the  court,  it 
.  necessary,  to  make  the  rule  absolute,  either  in  the  whole  or  in  part ; 
and  to  order  such  tenant  or  person  to  give  such  undertditngs,  and 
to  find  such  bail  as  shall  be  specified  in  the  rule,  or  such  part  of 
the  same  so  made  absolute;  and,  upon  the  party  reAising  or  neg- 
iectiag  so  to  do,  an  absolute  rule  shall  be  made  for  entering  up 
jadgmcBt  for  the  plaintiff. 

On  trial  of  any  ejectment,  consent  rule,  is  to  be  evidence  of  lease, 
entry,  and  ouster;  and  if  defendant  woaike  defenlt,  juries  are  to 
give  damages  for  mesne  profits  down  to  the  time  of  t£e  verdict,,  pr 
to  a  day  specified  therein;  but  the  landlord  is  not  barred  from 
bringmg  an  action  of  trespass  for  the  mesne  profits  which  shall 
aocme  from  the  yerdiet  down  to  the  day  of  the  delivery  €ff  posses-; 
asm  «f  tlie  premises.    §  2# 

On  trial  after  undertakings  given  and  bail  found,  the  ystAge 
may  stuy  the  execution  till  the  filth  day  of  the  next  term  absohtely, 
on  tenant's  finding  security  not  to  conunit  any  waste,  or  act  in  the 
natore  of  waste,  or  other  wilfiil  dfunage,  and  not  to  seU  or  <^rry 
off  any  standing  crops,  hay,  straw,  or  manure  produced  or  made 
(if  any)  upon  the  premises,  and  which  may  happen  to  beth^eupon, 
from  iht  day  on  which  the  verdict  shall  have  been  given  to  the 
dKj.  mi  which  execution  shall  finally  be  made  upon  the  judgment, 
CT  the  MUne  be  set  aside ;  but  the  recognizance  shall  immediately 
stand  discharged  and  be  of  no  effect,  in  case  a  writ  of  error  shall 
be  brought  upon  such  judgment,  and  the  plaintiff  in  suc^  writ  shall 
become  bound  with  two  safficient  sureties  nnto  the  defendant  in 
the  same,  in  such  sum  and  with  such  condition  as  may  be  conform- 
able to  the  provisions  made  for  staying  execution  on  bringing  vnrits 
of  error  upon  iudgments  in  actions  of  ejectment.  ^  8. 
By  the  sixth  section,  in  all  caseit  wherein  the  landloid  shaR 
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elect  to  proceed  in  ejectment^  under  the  provisions  hereinbefore 
contained^  and  the  tenant  shall  have  found  bail,  then  if  the  laod- . 
lord  shall  be  nonsuited,  or  a  verdict  pass  against  him,  there  shaU  be 
judgment  against  him  with  double  costs. 

Nothing  m  the  act  shall  prejudice  any  right  of  action  which  > 
landlords  already  possess^  in  any  of  the  cases  herein-before  pro- 
vided for.     §  7.  ' 

Of  Holding  over,  and  Double  Rent. 

By  the  4  Geo.  II.  c.  28.  if  a  tenant  for  life  or  years,  or  other 
person  who  shall  come  into  possession  by,  from,  or  under  him,  shall 
,  wilfully  bold  the  premises  after  the  determination  of  the  term,  and 
after  demand  maae,  and  notice  in  writing  given  for  delivering  the 
possession  thereof,  he  shall,  for  the  term  of  such  detention,  pay 
after  the  rate  of  double  the  yearly  vahie  thereof. 

And  by  the  II  Geo.  II.  c.  19.  §18.  if  any  tenant  having  power 
to  determine  his  lease  shall  give  notice  of  his  intention  to  quit  the 
premises  at  a  time  mentioned  in  such  notice,  and  shall  not  accord- 
ingly deliver  up  the  possession  at  the  time  in  such  notice  contained, 
be,  his  executors  or  administrators,  shall  from  thenceforward  pay 
double  rent  for  such  time  as  he  continues  in  possession. 

I'he  notice  to  quit  under  these  statutes  must  be  previous  to  the 
expiration  of  the  lease. 

A  parole  notice  to  quit,  by  a  tenant  on  a  parole  lease,  is  good  no- 
tice within  the  meaning  of  the  statute. 

A  mortgagee  need  not  give  any  notice  to  quit,  if  he  mean  only 
to  get  into  the  receipt  of  the  rents  and  profits,  even  though  the 
mortgage  be  subsequent  to  the  lease ;  but  in  such  case  he  will  not 
be  suffered  to  turn  the  tenant  out  of  possession. 

But  where  a  tenancy  from  year  to  year  commences  previous  to 
the  premises  being  mortgaged,  or  to  a  grant  of  the  reversion,  the 
mortgagee  or  grantee  must  give  the  tenant  $i*  9unUk$  notice  to 
quit  before  the  end  of  the  year. 

A  conditional  notice  is  sufficiently  valid  to  found  an  ejectment 
upon,  to  quit  at  the  endofiix  months,  or  pay  double  rent.  So 
also  a  second  notice  to  quit  at  the  expiration  of  the  lease,  d^- 
vered  to  the  tenant  after  the  expiration  of  the  first  notice  to  quit  on 
a  subsequent  day,  or  pay  double  rent,  has  been  held  to  be  no  vraivev 
of  the  first  notice. 

In  the  case  of  Whiteacre  dem.  Boult,  r.  Symonds,  T.  48  Geo.  III. 
a  landlord  of  premises  about  to  sell  them  gave  the  tenant  notice  to 
quit  on  the  lith  of  October,  1806,  but  promised  not  to  turn  bim 
out  unless  they  were  sold ;  and  not  being  sold  till  Feb.  1807,  Ae 
tenant  refused  on  demand  to  deliver  up  possession.  And  on  eject- 
ment brought,  held  that  the  promise  (which  was  peHbrmed)  was  no 
waiver  of  the  notice,  nor  operated  as  a  licence  to  be  on  the  pre- 
mises, otherwise  than  subject  to  the  landlord's  right  of  acting  oo 
such  notice  if  necessary ;  and  therefore  that  the  tenant,  not  having 
delivered  up  possession  on  demand  after  sale,  was  a  trespasser  fnm 
the  expiration  of  the  notice  to  quit. 
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With  respect  to  lodgings,  an  exception  must  be  made  to  the  rule 
laid  down,  that  notice  must  expire  on  the  quarter-day  whereon  the 
teoancy  began.  These  depend  either  upon  the  express  agreement 
between  the  partiesror  the  particular  circumstances  of  the  case,  as 
the  length  of  the  time  fo/  which  they  are  taken,  cVc.  if  for  a  less 
term  than  a  year  certain,  any  reasonable  notice  is  sufficient. 

What  is  reasonable  notice,  must,  in  case  of  dispute,  be  decided 
by  a  jury.  In  London,  if  no  particular  notice  is  mentioned,  it  is 
generally  understood  that  a  wedk*8  notiee  shall  be  given,  if  the 
apartments  are  taken  by  the  week ;  and  a  month*s  notice,  if  taken 
by  the  month ;  but  if  taken  for  a  week  or  a  month,  or  any  other 
lime  certain,  no  notice  is  expected  or  required,  it  being  necessarily 
implied,  that  when  the  period  for  which  they  were  taken  arrives, 
the  tenant  is  to  depar|,  unless  he  enter  into  some  fresh  agreement. 

Generally  speaking,  where  notice  is  required  by  law  to  be  g^ven 
to  any  party,  leaving  it  at  his  dwelling-house  is  sufficient. 

If  Uie  lessor  covenant  to  repair  a  house,  but  do  not,  the  lessee  may 
do  it,  and  withhold  as  much  of  the  rent  as  will  pay  himself. 

Where  a  house  is  blown  down  by  tempest,  the  law  excuses  the 
lessee,  unless  there  is  a  covenant  to  repair  and  uphold. 

Removing  wainscot,  floors,  windows,  and  other  things  once  fixed 
to  the  freehold  of  a  house,  is  waste,  and  punishable  accordingly. 

The  fixtures  of  vats,  coppers,  tables,  partitions,  &c.  for  the  con- 
venience of  trade,  if  purchased  or  affixed  by  the  lessee,  may  be  re- 
moved by  him ;  but  it  must  be  before  the  expiration  of  his  term. 

And  in  the  case  of  Penton  t.  Robarti  Mic.  42  Geo.  III.  To 
trespass  for  breaking  and  entering,  &c.  and  pulling  down  and  taking 
away  certain  buildings,  &c.  The  defendant,  as  to  the  breaking 
and  entering,  suffered  judgment  by  default,  and  pleaded  not  guilty 
as  to  the  rest.  Held,  that  such  plea  was  sustained,  by  shewing  that 
the  building  taken  away,  which  was  of  wood,  was  erected  by  him 
as  tenant  of  the  premises,  on  a  foundation  of  brick,  for  the  purpose 
of  carrying  on  his  trade ;  and  that  he  still  continued  in  possession 
uf  the  premises  at  the  time  when,  &c.  though  the  term  was  then 
expired. 

Elwes  V.  Maw,  M.  42  Geo.  III.  A  tenant  in  agriculture,  who 
elected  at  his .  own  expence,  and  for  the  more  necessary  and  con- 
venient occupation  of  his  farm,  a  beast-house,  a  carpenter's  shop, 
fnel-liottse,  cart-house,  pump-house,  and  tbld-yard  wall,  (which 
hoikjings  were  of  brick  and  mortar,  and  tiled,  and  let  into  the 
groand)  cannot  remove  the  same,  though  during  his  term,  and 
.though  he  thereby  left  the  prenlises  in  the  same  state  as  when  he 
entered.  There  Appears  to  be  a  distinction  between  annexations 
to  the  freehold  of  that  nature  for  the  purposes  of  trade,  and  those 
made  for  the  purpose  of  agriculture  and  better  enjoying  the  imme- 
diat^e  profits  of  the  land,  in  favour  of  the  tenant's  right  to  remove 
the  former;  that  is,  where  the  superincumbent  building  is  erected 
i^a  mere  accessary  to  a  personal  chattel,  as  an  engine ;  but  where 
it  ia  accessary  to  the  realty,  it  can  in  no  case  be  removed. 

The  law  allows  a  landlord  to  enter  a  house  to  view  repairs ;  but 
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if  he  break  Uie  home,  or  contiirae.  there  afl  aight,  he  is  a  tres- 
passer. 

By  the  8  Ann.  o.  14.  before  the  removal  of  goods  taken  in  eie- 
cation  frooi  the  piremtsesy  the  party  at  whose  sait  it  is  shall  pay  to 
the  landlord  all  rent  due  upon  the  premises,  provided  it  amonat  t« 
no  more  than  one  year's  rent. 

Bat  the  sheriff  is  not  obliged  to  watt  and  see  if  any  one  oobms  to 
demand  the  rent;  he  cannot  take  aoUce  what  arrean  there  are:  bat 
if  the  landlord  come  and  acquaint  him  with  it,  then,  and  net  till 
(hen,  he  is  obliged  to  see  the  year's  rent  satisfied. 

And,  in  ease  of  two  executions,  there  must  not  be  two  years'  rent 
paid  to  the  laadlofd ;  for  the  intent  of  this  act  was  to  reserve  to 
the  landlord  only  the  rent  for  one  year,  and  it  was  his  lault  if  he  let 
it  run  more  in  arrear. 

In  taking  a  house,  it  is  necesary  that  a  person  riioald  carefully 
examine  the  ooveaaats  in  the  original  lease,  and  those  in  the  under* 
lease,  if  any ;  or  he  may  possibly  discover,  when  too  late,  that  he  is 
tied  down  by  such  restrictions  as  to  render  the  house  anfit  for  his 
purpose,  or  likely  to  involve  him  in  unforeseen  difficulties. 

He  should  take  care  to  be  convinced  that  the  rent  reserved  in 
theorigiaal  lease,  as  well  as  the  ground-rent  and  all  taxes,  are  paid 
up  to  the  time  he  commences  possession :  for  if  they  are  not,  he 
must  pay  all  arrears,  and  can  only  recover  them  by  having  recourse 
to  the  last  tenant. 

Equal  caution  is  necessary  in  taking  unfurnished  lodgings :  Ite 
if  the  rent  of  the  house  be  in  arrear,  either  then,  or  at  any  subse- 
quent period,  the  fiimiture  of  the  lodger  will  be  liable. 

In  purchasing  a  lease  of  a  tenant,  care  should  be  taken  (by  cxa^ 
mining  iht^  lease  and  inventory)  that  fixtures  and  other  things  be- 
longing to  the  premises  are  not  paid  for  together  with  those  belong- 
ing to  the  tenant;  for  it  is  not  unusual  for  a  landlord  to  fit  up  his 
house  with  all  necessary  fixtures  and  conveniences,  in  which  case 
they  are  included  in  the  rent  of  the  house,  and  not  to  be  paid  for 
separately.  If,  however,  the  fixtures  have  been  put  up  by  the 
tenant,  he  may  remove  and  consequently  sell  them. 

Tlie  laws  of  England  do  not  make  any  distinction  between  lod- 
gers and  other  tenants,  as  to  the  payment  of  their  rents,  or  to  the 
turning  them  out  of  possession ;  the  landlords  of  both  appear  equally 
entitled  to  the  same  remedies  for  the  recovery  of  their  rents  and 
premises,  and  the  lodgers  equally  liable  to  the  like  penalties,  for- 
feitures, and  punishments,  in  case  of  nonpayment  of  their  rents,  or 
upon  not  quitting  the  premises  according  to*  notice  and  agreement, 
as  other  tenants  are.  % 

When  apartments  are  let  unfurnished  by  the  landlord,  and  for* 
nished  by  the  lodger,  a  distress  for  the  rest  in  all  probability  will 
recover  the  possession  as  well  as  the  rent ;  but  if  it  does  not,  the 
landlord,  once  having  legid  possession,  may  keep  it;  and  if  the 
logger  will  not  suffer  him  to  do  so  quietly,  he  may  then  have  re- 
course to  the  Welch  ejectment,  which  is,  to  take  oat  the  windows, 
and  jBiitile  the  top  of  the  premises.  Sac, 
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>  0/  Covenants. 

A  emfentmi  in  a  deed  is  an  aireemeiit,  cottient,  or  promise,  Chat 
Mmething  is  already  done,  or  not  done^  or  that  Bomethiiig  shall  or 
shall  not  be  done  hereafter. 

A  provUo  b  a  condition  inserted  in  a  deeA^  or  Wrl^ng,  upon  the 
obserraaee  of  which  the  Talidity  of  the  deed  depends,  ^t  differs 
horn  a  coTenant  in  this,  that  a  proviso  is  in  the  words  of  and 
binding  npon  both  parties;  but  a  covenant,  in  the  words  of  the 
covenantor  only. 

Covenants  are  either  express  or  implied.  Egpreu  covenants 
are  such  as  are  expressly  mentioned  in  the  deed ;  as  a  covenant 
that  the  lessee  shdl  keep  the  demised  premises  in  repair ;  impUed, 
where  the  thing  to  be  done  or  to  be  omitted  is  not  expressly  pro^ 
vided  for  in  the  deed,  but  inferred  by  law  frdm  the  nature  or  the 
contract ;  as  if  a  lease  for  years  be  made  by  the  words  demise  or 
gmni,  the  law  implies  a  covenant  on  the  part  of  the  lessor,  that  he 
shall  permit  the  lessee  quietly  to  enjoy  the  thing  demised. 

In  respect  to  express  and  implied  covenants,  it  is  material  to 
observe,  that  an  implied  covenant  is  in  all  cases  controuled  within 
thelunitsof  an  esprem  covenant. 

By  eUnuea  and  amemente  in  leases  is  generally  understood  such 
incidental  parts  of  the  contract  between  the  parties  as  are  not  for- 
mally set  forth  in  the  shape  of  provisoes  or  covenants :  they  differ, 
however,  nothing  from  those  in  their  effect,  and  are  binding  on  on^ 
or  all  of  the  parties  according  to  their  import  and  tenor;  and  an 
action  of  covenant  may  be  maintained  upon  them. 

The  express  covenants  usually  inserted  in  leases  are, 
Fr^m  the  landlord — 
For  quiet  enjoyment  of  the  premises  by  the  lessee ; 
To  save  him  harmless  from  all  persons  claiming  title ; 
For  further  assurance. 
From  the  tenant — 
To  pay  the  rent  and  taxes  (except  land  tax) ; 
To  keep  the  premises  in  repair ;  and  a  variety  of  others. 
It  is  not  necessary,  in  order  to  constitute  a  good  covenant,  that 
the  word  **  eovenant,"  or  that  any  other  particular  words  should  be 
med ;  as  any  thing  under  the  hand  and  seal  of  the  parties,  which 
imports  an  agreement,  will  effectually  amount  to  a  covenant. 

Thus  the  words  **  yielding  and  paying,**  usually  inserted  in 
leades,  are  held  to  be  sufficient  to  support  an  action  of  covenant 
for  Bonpayment  of  rent. 

Covenants  are  to  be  so  construed  as  to  correspond  with  the  in- 
tention of  the  parties  at  the  time  of  making  them,  and  are  therefore 
^o  be  perf[>rraed  according  to  their  spirit. 

Thus,  where  a  tenant  covenanted  that  his  landlord  should  have 

all  tbe  grains  made  in  his  brewery,  and  abided  by  his  covenant, 

but  pot  hops  in  the  grains,  so  that  cattle  would  not  eat  them,  the 

eoveoant  wa^  held  to  be  broken. 

And  so  where  a  man  covenanted  to  leave  at  the  end  of  the  (erm 
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nil  timber  trees  then  growing  thereon,  and  left  them  cut  down,  it 
was  held  to  be  a  breach  of  the  covenant. 

But  where  a  covenant  is  expressly  entered  into  by  a  party,  it  will 
^i  law  be  strictly  construed,  and  he  will  at  all  events  pe  bound  to 
perform  it. 

Thus,  where  a  tenant  covenants  to  pay  rent  during  the  terrn^  he 
yriW  be  boupd  to  continue  the  payment  of  it,  though  the  premises 
should  be  destroyed  by  fire  or  other  accident,  and  not  be  rebuilt 
by  the  lessor*  So,  even  though  the  lessor  himself  prevents  his  en* 
joying  the  premises ;  because  when  a  man  charges  himself  by  his 
pwn  express  contract,  he  is  bound  to  abide  by  it,  if  practicable, 
notwitluitanding  the  default  of  others. 

And  so  if  he  covenant  tp  repair,  and  the  premises  be  consumed 
by  lightning  or  the  king*s  enemies,  he  is  still  liable. 

But  since  the  6  Ann.  c.  31.  which  enacts,  that  no  action  shall 
lie  against  any  person  in  whose  house  any  fire  shall  accidentally 
begin,  (with  a  proviso,  however,  that  the  act  shall  not  affect  any 
agreement  between  landlord  and  tenant,)  a  tenant  will  not  be  liable, 
unless  by  specifd  agreement* 

Another  rule  in  &e  construction  of  covenants  is,  that  where  there 
is  any  doubt  as  to  the  true  construction  of  a  covenant,  it  shall  be 
taken  most  strongly  against  the  covenantor. 

The  rules  we  have  noticed,  respecting  the  construction  and  ex- 
tent of  covenants,  we  shall  exemplify  in  some  of  the  principal  cases 
ivhiph  have  been  determined  on  those  covenants  which  are  most 
;nsually  inserted  in  leases  for  years. 

It  has  been  held,  that  a  covenant  to  pay  rent  on  a  certain  quar- 
ter-day, or  within  so  many  days  after,  b  held  not  to  be  broken  till 
the  expiration  of  the  extra  days. 

Though  a  tenant  covenants  to  pay  the  reserved  rent  without  any 
deduction  or  abatement  whatsoever,  it  has  been  determined,  that 
the  tenant  may  nevertheless  deduct  and  retain  the  land  tax  out  of 
his  rent,  if  such  tax  is  to  be  paid  by  the  landlord. 

As  he  may  likewise  ground  rent,  which  he  may  have  paid  on  a  de- 
inand  from  the  ground  landlord,  and  also  money  expended  in  repair. 

A  covenant  extends  only  to  such  things  as  are  in  being  at  the 
time  of  the  agreement ;  therefore,  where  a  tenant  covenanted  to  pay 
all  taxes,  this  binds  him  to  the  payment  of  such  taxes  only  as  wrere 
in  being  when  the  lease  was  made. 

And  where  it  is  eoyenanted  in  a  lease,  that  the  tenant  shall  pay 
all  taxes  except  land  tax,  it  has  been  held,  that  this  exception  ex- 
tends only  to  the  tax  payable  at  the  time  of  the  demise,  and  not  to 
the  additional  land-tax,  which  may  be  occasioned  by  an  improve- 
ment of  the  estate. 

And  in  a  case  where  a  lessee  for  twenty-one  years,  having  cove- 
nanted to  repair  and  to  pay  all  taxes  and  impositions,  assigned  his 
term  for  a  small  consideration,  it  was  adjudged  that  he  was  not 
liable  to  pay  the  expences  of  a  party-wall,  either  by  the  covenant, 
or  by  14  Geo.  II •  c.  48.  but  that  it  must  be  Ix^ne  by  the  original 
landlord. 
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But  where  premises  have  been  let  on  a  building  lease,  the  owner 
of  the  improved  rent,  and  not  of  the  ground  rent,  shall  pay  the 
cxpences  of  a  party-wall. 

So  the  landlord  of  a  house  at  rack-rent  (no  other  person  being 
entitled  to  any  kind  of  rent)  was  held  liable  to  contribute  to  the 
expences  of  a  party-wall. 

But  if  a  tenant  at  rack-rent  underlet  his  house  at  an  advanced 
rent,  he  is  liable  to  contribute  to  the  expences  of  a  party-wall ;  nor 
is  the  operation  of  the  statute  at  all  varied  by  any  covenants  to 
repair  entered  into  between  the  landlord  and  tenant. 

A  tenant  covenanted  to  pay  a  reasonable  proportion  of  support- 
ing, repairing,  and  amending  all  party-walls,  &c.  and  to  pay  all 
taxes  and  impositions,  parliamentary  and  parochial ;  it  being  the 
intent  of  the  parties,  that  the  landloitl  should  receive  a  clear  yearly 
rent  of  60/.  During  the  lease,  the  proprietor  of  the  adjoining' 
house  built  a  party-wall.  Held,  that  under  the  14  Geo.  III.  c.  78. 
the  tenant,  and  not  the  landlord,  was  bound  to  pay  a  moiety  of  the 
expcnce  of  the  party-wall. 

The  usual  words  of  a  covenant  for  further  assurance  are,  that 
the  lessor  should  make  such  as  counsel  shall  advise ;  in  which  case 
it  has  been  determined,  that  he  is  not  bound  to  attend  to  any  requi- 
sition of  the  party  himself.  And  this  advice  of  counsel  is  to  be  given, 
not  to  the  lessor,  but  to  the  lessee,  who  is  to  communicate  it  to  the 
lessor ;  and  the  lessor  is  to  have  reasonable  time  allowed  him  to 
make  such  assurance,  after  notice  given. 

Covenants  restraining  a  lessee  from  assigning  his  term  were 
formerly  thought  to  be  unreasonable,  and  therefore  not  compulsive. 
But  it  has  since  been  determined  otherwise. 

But  a  covenant,  that  a  lessee  shall  not  assign  or  set  over  the  lease 
of  the  premises  demised  without  licence,does  not  extend  to  an  under- 
lease, that  not  being  in  any  case  considered  as  an  assignment. 

Nor  where  a  lessee  grants  over  his  term,  reserving  the  rent  to 
himself,  will  it  constitute  an  assignment,  but  only  an  under-lease, 
even  though  the  whole  term  be  parted  with. 

But  if  the  words  are,  that  he  shall  not  set,  let,  or  assign,  the 
covenant  will  extend  to  an  under-lease,  which,  though  not  an  assign- 
ment is  a  letting  of  the  premises. 

An  assignment  by  act  of  law,  as  by  the  lessee's  becoming  a 
bankrupt,  is  no  breach  of  the  covenant  not  to  a.ssign.  And  there- 
fore, it  18  now  frequent  in  leases  to  insert  a  clause  for  the  landlord's 
re-entry  in  case  of  such  an  event. 

Nor  is  the  devise  of  a  term  by  will  a  breach  of  a  covenant  not  to 
assign. 

And  where  licence  is  necessary  in  order  to  entitle  the  lessee  to 
assign,  the  licence  required  must  be  strictly  pursued ;  therefore, 
where  the  premises  were  not  to  be  assigned  without  leave  in  writing, 
a  parole  licence  was  held  to  be  insufficient. 
;  But  after  licence  to  let  or  assign  has  been  once  obtained,  the 
assignee  is  no  longer  bound  by  the  covenant. 

A  covenant  to  repair  and  deliver  up  the  demised  premises  at  the 
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end  of  the  tenn  eitends  to  erections  made  during  the  deause,  as 
well  as  those  in  bei^g  at  the  ^me  of  the  contract  made. 

And  where  the  lessor  covenants  to  repair,  and  n^lects  to  do  it»^ 
the  lessee  may  rqmir,  and  deduct  the  expences  out  of  the  rent. 

Where  a  tenant  covenants  to  keep  a'homse  in  repair,  and  leaves 
it  in  as  good  condition  as  he  found  it,  he  is  not  answerable  for  th<^ 
natural  and  inevitable  decay  of  the  premises. 

And  though  the  tenant  so  covenants  to  keep  in  repair,  and  yet 
suffers  them  to  go  to  decay,  still  no  action  will  fie  till  the  end  of  Uie 
term ;  because  he  may  repair  before  his  term  expire. 

Leases  assigned  by  wa;jr  of  mortgage,  in  the  county  of  Middle- 
sex, should  always  be  registered :  for  they  are  clearly  out  of  the 
exemption  of  the  Reg'istry  Act,  (7  Ann.  c.  20.)  the  possession  and 
occupation  there  conjunctively  mentioned  being  divided.  And  it 
is  equally  advisable  to  register  all  beneficial  leases  in^Middleaex^ 
assigned  for  a  valuable  consideration. 

An  action  will  lie  against  a  tenant  for  not  using  the  land  in  a  hus- 
bandlike manner,  even  though  there  is  no  covenant  to  that  effect. 

In  a  covenant  to  use  land  in  a  husbandiike  manner,  the  tenant 
is  to  use  on  the  land  all  the  manure  made  there ;  except  that»  when 
his  time  b  out,  he  may  carry  away  such  corn  and  straw  as  he  may 
not  have  used,  and  is  not  obliged  to  bring  back  the  manure  pro- 
duced by  it.        ^ 

And  in  equity  a  tenant  will  be  restrained  from  conTertinj^  pas- 
ture into  arable,  though  there  were  no  express  covenant  against  it, 
but  only  a  covenant  to  manage  in  a  husbandlike  manner. 

So  from  breaking  up  ancient  meadow  to  build  upon,  contrary  to 
express  covenant. 

A  covenant  in  a  lease  for  lives,  to  renew  on  the  death  of  every 
life  under  the  same  rents  and  covenants,  shall  be  taken  to  be  ^ 
perpetual  covenant  of  renewal. 

Where  lessor  covenanted  with  the  lessee  to  grant  him  a  new 
lease  on  surrender  of  the  old  within  a  given  period,  and  the  lessor, 
before  the  period  expired,  aliened  the  land  to  another  by  fine,  it 
wa3  a<y  udged  that  the  covenant  was  broken,  for  that  the  msor  had 
disabl^  himself  to  accept  a  surrender,  and  therefore  could  not 
make  a  new  lease  on  request. 

Where  in  a  lease  (containing  several  covenants  for  pi^vment  of 
rent,  &c.)  there  was  a  covenant  that  the  lessee  might  determine 
his  lease  at  the  end  of  three  or  five  years  of  the  term>  on  giving 
six  months  notice,  and  that  after  the  expiration  of  such  no- 
tice, and  payment  of  rent,  and  performance  of  covenants,  the 
lease  should  be  void ;  it  was  held,  that  the  payment  of  rent  and 
performance  of  covenants  was  a  condition  preceding  the  determi- 
nation of  the  term,  and  therefore  that  the  notice  idone,  without 
such  performance,  would  not  enable  the  lessee  to  determine  the 
lease. 

Where  a  person  having  the  reversion  of  a  term  for  years  accepts 
a  release,  by  which  the  reversion  is  merged^  the  covenants  incident 
to  it  will  merge  likewise. 
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Whtti  a  covtnaot  i»  merely  negatrre  and  passive,  sonie  act 
must  be  done  to  constitute  a  breach ;  therefore  where  A  covenanted 
to  pemit  B  to  sow  clover  amongvt  barley  to  be  soirn  by  him  (A), 
and  A  sowed  in  the  last  year  without  giving  notice  to  B»  it  was  held 
to  be  no  breach. 

But  where  the  covenant  is  positive,  or  in  the'  case  6f  a  eovenant 
by  operation  of  law  (as  where  the  tenant  is  under  the  word  tftftnuf , 
whidi  implies  a  covenant  for  a  title),  an  action  will  lie  witiiout  any\ 
act  done  by  the  lessor. 

The  performance  of  the  agreements  in  a  lease  is  sometimes 
secured  by  a  penalty :  as  to  which,  this,  is  to  be  cfbserved,  that  a 
distinction  is  to  be  taken,  where  the  penalty  is  in  the  nature  of  ti 
punishment  for  a  default,  and  where  it  makes  a  part  of  thtf 
agreement;  4fn  the  first  of  which  cases  it  is  relievable  against, 
and  in  the  latter  not.  Thus,  if  there  be  a  covenant  not  to  plough 
upmeadow  land,  under  a  penalty  of  50/.  per  acre ;  here  the  penalty 
~  is  by  way  of  punishment,  and  may  be  relieved  against  in  equity : 
but  if  the  covenant  be  to  pay  5/.  per  annum  for  every  acre  of 
meadow  land  ploughed  up,  this  is  a  part  of  the  agreement  of  the 
lease,  and  must  be  paid  in  case  of  breach. 

OJ  Auignments. 

In  order  to  constitute  an  effectual  assignment,  the  whole  t^rm  of 
the  assignor  must  be  made  over ;  for  if  a  part  only  of  it  b6  trails^ 
ferred,  it  is  not  properly  an  assignment,  but  an' under-lease ;  the 
difference  of  which  is,  that  in  an  assignment  the  assignee  stands  im 
the  shoes  of  the  assignor,  and  is,  generally  speaking,  answerable 
for  all  the  covenants  which  he  was  bound  to  perform ;  whereas 
an  under-lessee  is  tenant  to  his  immediate  lessor  only,  and  has 
lM>tfaittg  to  do  with  the  terms  of  the  original  lease. 

If  the  term  made  over  be  but  a  single  day  less  than  the  whole 
.teimv  it  willnot€tniount  to  an  assignment. 

An  assigament  must  also  be  put  into  writing:  this  was  not  ne^ 
cessary  at  common  kw;  but  by  the  Statute  of  Frauds  it  is  pro^ 
Tided,  that  no  leases,  estates,  or  interest,  &c.  shaU  be  assi^ed, 
granted,  or  surrendered,  unless  it  be  by  deed,  or  note,  in  ^writing, 
Buned  by  the  party  assigning.  Sec.  or  his  agents  or  by  operatioh 
of  law. 

Under  this  clause  it  has  been  determined,  that  ail  assignment 
may  be  made  by  a  mere  tiiemorandum  in  writing,  signed  bv  the 
pmrty»  without  being  seided  or  delivered.  But  not  without  6eing 
stamped. 

But  no  particular  form  of  words  is  necessary  to  make  it  valid,  if 
it  do  but  clearly  express  the  intention  of  the  parties. 

No  consideration  b  required  to  be  expressed  in  an  asngnment ; 
for  the  assignees  being  subject  to  the  payment  of  the  rent  reserved 
in  th«  leaj^  is  held  to  be  a  sufficient  consideration. 

If  an  assignment  be  defective  as  an  assignment,  it  Aall,  against 
the  party  assigning,  be  good  as  an  under-lease.  '  * 
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Arrears  of  rent,  ^c.  being  chotes  in  adtion,  are  not  assign- 
able. I 

Executors  and  administrators  are  assignees  ili  law,  and  are 
therefore  liable  to  perform  all  sucli  covenants  of  their  testatora 
or  intestates^  being  lessees,  as  run  with  the  land,  though  he 
covenanted  fpr  himself  and  assigns  onl^,  and  not  for  his  ex^ecutors 
and  administiatoni. 

An  assignee  will  be  liable  for  th^  breach  of  all  such  covenants 
as,  in  the  legal  phrase,  run  with  the  land ;  but  not  for  suoh  as  are 
collateral  to  it.  '       ' 

.  Those  covenants  are  held  to  run  with  the  land,  which  extend 
and.r^ate  to  tilings  in  being  at  the  time  of  the  demise,  and  a#e  a 
part  of  the  grant,  as  covenants  to  repair,  to  pay  rent,  &c. :  such 
covenants  being,  as  it  were,  inherent  to  the  land,  will  go  along 
with  it,  and  bind  the  assignee,  though  not  named.  B^twhena 
covenant  relates. to  something  not  in  being  at  the  time  of  the 
demise,  or  merely  personal,  or  to  what,  is  oollateml  to  the  thing 
demised,  as  to  pay  a  sum  of  money  in  gross,  or  the  like,  it  does 
not  run  with  the  land,  and  assignees  are  not  bound,  even  though 
expressly  nam^;  but  the.  covenantor  only,  his  executors  and 
administrators. 

Thus,  where  a  lessee  for  years  covenants  duly  to  pay  his  rent,  to 
keep  the  premises  demised  to  him  in  tenantable  repair  during  his 
term,' not  to  eommit- waste,  <^c.  and  then  assigns;  the  assignees 
and  all  clajmkig  nnder  him  shall  be  bound,  because  these  things 
concern  and  are  appropriated  to  the  thrag  demised,  and  thereibre 
run  with  the  land.  . 

But  where  lessee  of  premises  covenanted  fbr  himself  and  hb 
assigns  to  pay  40f .  a  year  to  the  churchwardens  of  the  parish  for 
certain  purposes,  his  assignee  was  not  bound  to  pay  it ;  it  being  a 
mere  personal  contract  of  the  covenantor's,  and  independent  of 
the  thing  demised.! 

The  assignee  of  an  assignee,  as  well  of  executors  and  admtnin^ 
tratmrs,  as  also  the  iexecutors  of  an  assignee,  are  all  comprehended 
binder  the  word  ''  assigns,'"  and  therefore  bound  when  those  whom 
,they  represent  are  bound. 

In  an  absc^ntc  indefeasible  assignment,  theassignee  is  liable  even 
.before  he  takes  possession  ;  the  rent,  &c,  being  due  by  the  contract, 
and  not  by  de^. 

Covenant$  in  a  lease  for  payment  of  rent,  and  doing  of  re- 
pairs^  entered  into  by  a  lessee  with  the  mortgi^or,  his  executors, 
administcatorf,  and  assigns,  were  held  not  to  run  with  the  land, 
so  as  to  enable  the  assignee  of  the  mortgage  to  maintain  an 
actioa  for  the  breach  of  them,  though  the  mortgagor  joined  in  the 
lease. 

But  where  leasee  covenanted  that  he,  his  executors,  or  adminis- 
trators,  would  not  assign,  and  becomes  a  bankrupt,  it  was  held  that 
the  assignees  under  the  commission  would  not  be  bound,  provided 
they  made  a  fair  assignment. 

A  possibility,  right  of  entry,  or  thing  in  action,  or  cause  of  i 
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or  title  for  eondition  broken,  cannot  be  gpranted  or  assigned  over 
by  law ;  for  if  this  were  permitted,  it  would  promote  mainteoaoce, 
and  prove  prejudicial  to  such  as,  being  unable  to  contend  with 
those  with  whom  the  original  contract  was  made,  might  find  them- 
selves depressed  by  a  powerful  adversary. 

The  assignee  of  a  term  is  bound  to  perform  all  the  covenants 
annexed  to  the  estate :  as  if  A  lease  land  to  B,  and  B  covenant 
to  pay  the  rent,  repair  the  houses,  &c.  during  the  said  term, 
and  B  assigns  to  J.  S.  the  assignee  is  bound  to  perform  the  cove- 
nants during  the  life  of  the  first  lessee,  though  die  assignee  be  not 
named:  bc^cause  the  covenant  runs  with  tibe  land,  l^ing  made 
for  the  niaintenance  of  a  thing  existing  at  the  time  of  the  lease 
made. 

But  if  A  lease  for  years  to  B,  and  B  (for  himself,  his  executors, 
and  administrators)  covenant  with  A  to  build  a  wall  upon  a  part  of 
the  land  demised,  and  after  B  assigns,  the  assignee  is  not  bound 
by  this  covenant ;  for  the  law  will  not  annex  the  covenaiit  to  a  thing 
not  in  existence. 

Yet  if  B  had  covenanted  for  him  and  his  assigns  to  build  the  wall, 
&c.  this  would  have  bound  the  assignee,  because  it  was  to  be  done 
upon  the  land,  and  the  assignee  was  to  have  the  benefit  thereof. 

A  lease  was  made  to  one  person,  who  assigned  to  another ;  the 
lessor  received  the  rent  of  the  assignee,  which  became  due  in  his 
time,  but  had  no  particular  notice  given  him  of  the  assignment.  It 
was  adjudged  in  this  case,  that  no  special  notice  need  be  given  by  the 
lessee  of  the  assignment,  but  that  the  acceptance  of  the  rent  of  the 
assignee  was  a  sufficient  notice,  and  he  could  not  resort  to  the  first 
lessee  for  hb  rent  afterwards. 

Winter  v,  Brockwell,  £.  47  Geo.  III.  A  parole  licence  to  put 
a  sky-light  over  the  defendant's  area  (which  impeded  the  light  and 
air  m>m  coming  to  the  plaintiff's  dwelling-house  through  a  win* 
dow)  cannot  be  recalled  at  pleasure,  after  it  has  been  executed  at 
^e  defendant's  expence,  at  least  without  tendering  the  expences 
he  had  been  put  to ;  and  therefore  no  action  lies  as  for  a  private 
nuisance,  in  stopping  the  light  and  air,  &c,  and  communicating  a 
stench  from  the  defendant's  premises  to  the  plaintiffs  house,  by 
means  of  such  sky-light. 
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CHAPTER  XVII. 


Of  Caniert. 


£iLhL  persons  carrying  goods  for  hire,  as  masters  and  owners  of 
ships,  lightermeoy  proprietors  <Kf  waggons,  stage-coachmen  (bit 
not  backaey-coacbmen  in  London,^  except  these  is  an  express  agree- 
ment, and  money  paid  for  the  carriage  of  the  goods),  tuid  the  like, 
come  under  the  denomination  of  common  carriers,  and  |ure  bound 
on  the  general  custom  of  the  realm,  that  is,  by  the  common  law^ 
to  receive  and  carry  the  goodtf  of  the  -subject  for  a  reasonable  hire 
or  rew^ard,  to  take  due  care  of  them  on  their  passage^  to'  deliver 
them  safely  and  in  the  same  condition  as  when  they  were  re* 
ceived,  or*  in  deA^ult  thereof,  to  make  compensation ;  unless  the 
loss  or  damage  arise  from  the  act  of  Crod,  as  storms,  tempests,  and 
the  like;  or  of  the  king*s  enemies;  or  ftom  the  default  of  tkt 
party  seeding  them. 

And  where  a  person  undertakes  to  carry  goods  safdy  and 
securely,  he  will  pe  responsible  for  the  damage  Uiey  sustain  in  the 
carrfage  through  his  neglect,  though  he  is  not  a  common  canio', 
nor  takes  any  premium  for  the  carriage;  and  this  rule  hoMs, 
although  the  plaintiff  for  greater  caution,  sends,  his  serrant  with 
the  goods,  who  pays  a  person  for  guarding  them,  because  he  ap^ 
prebends  danger  of  their  being  stolen. 

Wh^e  a  carrier  entrusted  with  goods  opens  the  padt,  and  takes 
away  part  of  the  goods,  he  is  guilty  of  felony.  And  it  is  the 
same,  if  the  carrier  receive  goods  to  carry  to  a  certain  place,  wA 
carries  them  to  some  other  place  than  that  appointed,  with  aa 
intent  lo  defraud  thie  owner.  So  if  a  carrier,  after  he  has  brought 
goods  to  the  place  appointe<i,  takes  them  away  privately,  he  it 
guilty  of  felony ;  for  the  possession  which  he  received  from  tke 
owner  being  determined,  his  second  taking  is  in  all  resports  as  if 
he  was  a  mere  stranger. 

If  a  common  carrier,  who  is  offered  his  hire,  and  who  has  coa- 
venience,  refuse  to  carry  goods,  he  is  liable  to  an  action  in  the  same 
manner  as  an  innkeeper  who  refuses  to  entertain  his  guest,  or  a 
smith  who  refuses  to  shoe  a  horse.  / 

But  a  carrier  may  refuse  to  admit  goods  into  his^warehouse  at 
an  unseasonable  time,  or  before  he  is  ready  to  take  his  jdnrney. 

Though  a  carrier  uses  all  proper  care,  yet  in  case  of  a  loss  he 
is  liable ;  for  negligence  does  not  enter  into  the  ground  of  thb 
action.  And  therefore  it  is  no  defence,  that  the  ship  vras  tight 
when  the  goods  weere  placed  on  board,  but  that  a  rat  by  gnawing 
cat  the  ouum  had  made  a  hole,  through  which  the  water  gashed ; 
or  that  the  loss  of  the  goods  was  occasioned  by  the  vessefs 
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siifikinff  agatost  the  aachdr  of  another  vessel,  which  had  a  buoy 
to  maim  nvhere  the  anchor  lay. 

A  carrier  is  also  responsible  for  a  loss  occasioned  by  accidental 
fire,  provided  such  loss  happens  iif  hile  the  goods  are  in  his  cus- 
tody. 

Thus,  if  goods  entrusted  to  a  common  carrier  be  consumed  by 
an  accidenUd  fire  communicating  to  a  booth  in  which  the  goods 
had  been  deposited  by  the  carrier  in  the  course  of  his  journey,  he 
b  held  to  be  liable. 

Sd,  where  common  carriers  from  A  to  B  charged  and  received 
for  cartage  of  goods  from  a  warehouse  at  B  (where  they  usually 
nnloftded,  but  which  did  not  belong  to  them)  to  the  house  of  the 
consignee  in  B,  it  was  held,  that  they  were  responsible  for  a  loss 
by  an  accidental  fire  while  the  goods  were  in  the  warehouse ;  al- 
though they  allowed  the  profits  of  cartage  to  another  person,  and 
tiial  circumstance  was  known  to  the  consignee. 

But  where  the  goods  are  not  remaining  in  the  carrier*s  custody, 
he  is  not  liable ;  as  where  the  goods  had  been  carried  by  the  de- 
fendant from  A  to  B,  and  there  deposited  in  a  warehouse,  merely 
for  the  convenience  of  the  Owner,  until  they  could  be  forwarded 
by  another  conveyance  (the  owner  not  paying  the  defendant  any 
thing  for  the  warehouse-room),  and  they  were  consumed  by  an 
accidental  fire  there,  it  was  held  that  the  defendant  was  not 
liaUe. 

If  a  carrier  be  robbed  of  his  goods,  he  shall  be  liable  for  the 
losd;  for,  having  his  fare^  there  is  an  implied  undertaking  for  the 
sale  custody  and  delivery  of  the  goods.  But  the  carrier  may  bring 
an  action  on  the  statute  of  Winchester  against  the  hundred,  to 
make  good  his  loss. 

In  every  contract  for  the  carriage  of  goods,  between  a  person 
holding  himself  forth  as  the  owner  of  a  lighter  or  vessel  ready  to 
carry  goods  for  hire,  and  the  person  putting  goods  on  board,  or 
c»ipioying  his  vessel  or  lighter  for  that  purpose,  it  is  a  term  of  the 
contract  on  the  part  of  the  carrier  or  lighterman,  implied  by  law, 
that  his  vessel  is  tight  and  fit  for  the  purpose  or  employment  for 
which  he  offers  and  holds  it  forth  to  the  public.  And  the  carrier 
or  lighterman  will  be  responsible  for  a  breach  of  this  implied  un- 
dertaking, although  he  should  give  notice,  '*  that  he  will  not  be 
answeraUe  for  any  loss  or  damage,  unless  occasioned  by  want  of 
ordinary  care  in  the  captain  or  crew  of  the  vessel,  in  which  case  he, 
will  pay  ten  pounds  per  cent,  on  such  loss  or  damage,  so  as  the 
whole  does  not  exceed  the  value  of  the  vessel  and  ft'eight.'^  In 
Ellis  r.  Tumm-,  where  a  similar  notice  was  given,  the  owner  of  the 
vessel  was  held  liable  for  the  whole  loss,  upon  the  special  under- 
taking of  the  master. 

But  by  the  7  Geo.  II.  c.  15.  it  is  provided,  that  if  any  loss  arises 
by  the  embezzlement  or  dishonestv  of  the  master,  or  any  of  the 
marines  in  the  ship,  the  owner  shall  only  be  liable  to  the  amount 
of  the  value  6f  the  §hfp  and  freight. 

And  on  this  statnte  the  defeiraant  was  held  not  to  be  liable  to 
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make  good  a  theft  committed  on  board  the  Tessel  daring  the  night 
and  by  force,  by  a  number  of  fresh-water  pirates,  beyond  the  value 
of  the  vessel  and  freight. 

The  26  Geo.  III.  c.86.  still  further  provides,  that  the  ship- 
owners shall  not  be  liable  for  a  loss'  occasioned  by  robbery  or  em- 
bezzlement committed  by  any  person  whatever,  without  weir  pri- 
vity, beyond  the  value  of  the  ship  and  the  vessel.  And  it  fbrtber 
exempts  them  from  all  liability  to  answer  for  a  loss  occasioned  by 
fire,  and  also  in  the  case  of  robbery  of  gold,  silver,  watches,  and 
precious  stones,  unless  the  proprietor  declares  to  the  master  or 
ship-owners,  in  writing,  the  nature  and  value  of  such  articles. 

Upon  the  ground  that  a  carrier  is  not  liable  for  an  accident 
occasioned  by  the  act  of  God,  it  has  been  held  that  if  a  bargeman 
in  a  tempest,  for  the  safety  of  the  lives  of  the  passengers,  tlirow 
overboard  any  trunks  or  packages,  he  is  not  liable. 

By  the  custom  of  the  realm,  a  common  carrier  is  bound  to  carry 
the  goods  of  the  subject  for  a  reasonable  reward,  to  be  therefore 
paid,  by  force  of  which  he  has  a  lien  as  far  as  the  carriage  price 
of  the  particular  goods,  but  not  to  any  greater  extent.  A  lien 
claimed  by  a  carrier  for  a  general  balance,  not  being  founded 
on  the  common  law,  but  arising  by  contract  between  the  owner  of 
the  goods  and  the  carrier,  must  be  supported  by  the  general^ 
uniform,  and  long  established  usage  of  trade :  for  as  general  liens 
are  not  favoured  in  law,  evidence  of  a  few  recent  instances  of 
detainer  by  carriers  for  their  general  balance  will  not  be  sufficient 
to  furnish  an  inference  that  the  party  who  dealt  with  the  carrier 
had  knowledge  of  the  usage,  and  so  to  warrant  a  conclusion,  that 
he  contracted  with  reference  to  it,  and  adopted  the  general  lien 
into  the  particular  contract. 

A  common  carrier  having  a  special  property  in  the  goods  en- 
trusted to  him,  and  being  liable  to  make  satismction  for  them  to 
the  owner,  may  have  action  of  trover  or  trespass,  if  they  are  taken 
out  of  his  possession  by  a  stranger.  And  where  goods*  are  stolen 
from  a  carrier,  he  may  bring  an  indictment  against  the  felon  as 
for  his  own  goods,  though  he  has  only  the  possessory,  and  not  the 
absolute  property ;  and  the  owner  may  likewise  [prefer  an  indict- 
ment against  the  felon. 

The  action  against  a  carrier  for  the  non-delivery  or  loss  of  goods 
must  be  brought  by  the  person  in  whom  the  legal  right  of  pro- 
perty in  the  goods  in  question  is  vested  at  the  time;  for  he  is  the 
person  who  has  sustained  the  loss,  if  any,  by  the  negligence  of  the 
carrier.  Hence,  where  a  tradesman  orders  goods  to  be  sent  bv 
a  carrier,  at  the  moment  the  goods  are  delivered  to  the  carrier,  it 
operates  &i  a  delivery  to  the  purchaser;  and  the  whole  property 
(subject  only  to  the  right  of  stoppage  tn  troHtiiu  by  the  seller) 
rests  in  the  purchaser;  he  alone  can  maintain  an  action  against 
the  carrier  for  any  loss  or  damage  to  the  goods ;  and  this  rule 
holds  as  well  where  the  particular  carrier  is  not  mentioned  by  the 
purchaser  as*  where  he  is ;  and  •  it  holds  as  well  in  the  case  of  m 
carrier  by  water  as  where  the  goods  are  conveyed  by  land. 
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But  if  there  W  a  special  agreement  by  the  parties,  that  the 
consignor  was  t6  )»ay  for  the  carriage  of  the  gcHxls,  the  action  is 
maintainable  by  tht  consignor. 

In  order  to  charge  the  carrier^  these'  c^umstances  are  to  be 
observed : — 

1.  The  goods  must  be  lost  w^ile  in  possession  of  the  carrier  him-- 
self,  or  in  his  sole  care.  Therefore  where  the  plaintiffs,  the  East- 
India  Company,  sent  their  servant  with  the  goods  in  question  on 
board  the  vessel,  who  took  charge  of  them,  and  they  were  lost,  the 
defendant  wa«  held  not  to  be  liable. 

2.  The  carrier  is  liable  only  so  far  as  he  is  paid,  for  he  is  charge- 
able by  reason  of  his  reward. 

A  person  delivered  to  a  carrier*s  book-keeper  two  bags  of  money, 
sealed  up,  to  be  carried  from  London  to  Exeter,  and  told  him  that 
it  was  200/.  and  took  h'ls  receipt  for  the  same,  with  promise  of 
delivery  for  ten  shillings  per  cetat.  carriage  and  rbk ;  if  the  carrier 
be  robbed,  though  the  bags  contained  400/.  he  shall  be  answerable 
for  200/.  only. 

So  where  100/.  was  delivered  in  a  bag  toacarrier*sbopk'keeper 
by  the  plaintiff's  ser^'ant,  and  paid  for  as  a  common  parcel,  when 
lost,  the  carrier  was  held  not  to  be  liable ;  it  being  proved  that  he 
had,  by  public  advertisenient,  limited  his  responsibility  as  to  any 
money,  plate,  jewels,  writings,  or  other  valuable  goods,  unless  they 
were  entered  as  such,  and  paid  for  accordingly. 

3.  Under  a  special  or  qualified  acceptance,  the  carrier  is  bound 
no  fartlier  than  he  undertEdEes.  For  where  the  owner  of  a  stage- 
coach puts  out  an  advertisement,  "  that  he  will  not  be  answerable 
for  money,  plate,  jewels,  watches,  writings,  goods,  or  any  package 
whatever,  (if  lost  or  damaged),  above  the  value  of  5/.  unless  in- 
sured and  paid  for  at  the  time  of  the  delivery,"  all  goods  received 
by  him  are  under  that  special  licence  ;  and  if  they  are  lost,  the 
proprietor  of  the  stage-coach  is  not  answerable,  not  even  to  the 
extent  of  the  5/.  or  the  sum  paid  for  booking.  But,  in  order  to 
defend  himself  in  an  action,  the  carrier  must  prove  that  such  no- 
tice was  stuck  up  in  a  conspicuous  part  of  the  office  where  the 
owner  brought  bis  goods,  or  that  it  was  advertised  in  a  newspaper 
which  he  was  accustomed  to  read;  and  Lord  EUenborough  nas 
expressed  strongly  his  disapprobation  of  the  gpreat  alterations  which 
have  been  made  in  the  common^law  obligation ;  and  has  declared 
that  in  every  case  where  a  carrier  sets  up  a  special  engagement  as 
his  defence,  he  would  require  proof  of  actual  notice  to  the  owner  of 
the  article. 

4.  The  delivery  to  a  carrier*s  servant  is  a  delivery  to  himself, 
•  and  shall  charge  him ;  but  they  must  be  goods  such  as  it  is  his  cus- 
tom to  carry,  not  out  of  his  line  of  business. 

Coach-owners  are  not  liable  for  injuries  which  passengers  may 
sustain  from  inevitable  accidents,  as  trom  the  overturning  of  the 
coach  from  the  horses  taking  fright,  there  not  being  any  negligence 
in  the  driver ;  but  it  is  otherwise,  if  there  shpuld  have  been  neg- 
ligence, in  the  driver. 
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CHAPTER  XVm. 

Of  Innkeepers. 

At  commoa  law,  way  man  might  erect  and  keep  an  inn  or  ale* 
faou9e  for  the  recejption  of  travellers,  without  any  licence  or  allov- 
ance  for  such  erection ;  but  now  a  Ucence  is  necessary  by  seveitl 
acts  of  the  legislature,  for  the  partieulara  of  which  we  refer  the 
reeuler  to  the  Excise  Laws  in  the  Supplement  to  this  Work,  where 
he  wilifind  every  requisite  information  under  the  head  of  Lkenca* 

If  the  keeper  of  an  inn  harbour  thieves,  or  persons  of  scandaiom 
reputation,  or  suffer  frequent  disorders  in, his  hoiise,  or  take  exor- 
bitant prices,  or  set.upanew  inn  in  a  place  where  there  i^  no  man* 
ner  of  need  of  one,  to  the  hindrance  of  other  ancient  or  well-go- 
verned inns,  or  keep  it  in  a  situation  wholly  unfit  for  that  purpose, 
he  may  by  the  common  law  be  indicted  and  fined. 

By^he  21  Jac.  1.  c.21.  §  1.  innUolders  shall  sell  their  horse- 
bread  (which,  unless  there  is  none  in  the  same  town,  they  are  mor 
btfolted  from  making),  hay,  oats,  beans,  pease,  provender,  and  til 
kinds  of  victuals  both  for  man  and  beast,  for  reasonable  gain,  hav- 
ing respect  to  the  prices  for  which  they  shall  be  sold  in  the  markets 
adjoining,  without  taking  any  thing  for  litter. 

By  the  commission  of  the  peace,  two  justices,  one  of  wh6m  most 
be  of  the  quorum,  may  inquire  of  intthoiders,  and  of  all  and  singiir 
iar  other  persons,  who  shall  offend  in  the  abuse  of  weights  tad 
measures,  or  in  the  sale  of  victuals,  against  the  form  of  the  ^Hdi- 
nances  in  that  behalf. 

By  th^  25  Geo.  111.  c.  113.  so  much  of  6  Geo.  III.  c.  46.  as 
relates  to  the  penalties  for  selling  ale  without  licence  is  repealed, 
and  other  penalties  are  inflicted  in  lieu  thereof,  as  follow.  After 
the  20th  of  Sept.  1795,  every  person  who  shall  sell  or  permit  to  be 
sold  in  his  house,  out-house,  ^c.  or  other  place,  ale  or  beer,  or 
any  other  exciseable  liquors,  by  retail,  withoi^  being  duly,  licensed, 
shall  forfeit  20/.  with  costs;  and  for  a  second  offence,  such  persoo 
shall  moreover  be  rendered  incapable  of  being  afterwards  licensed 
to  keep  an  alehouse,  or  to  sell  ale,  beer,  or  other  exciseable  liquors 
by  retail.     §  1. 

But  no  person  shall  be  liable  to  the  said  penalty  for  selling  beer 
or  ale  in  casks  containing  not  less  than  five  gallons,  or  in  bottles 
not  less  than  two  dozen  quarts,  not  to  be  drunk  in  his  house, 
out-house,  garden,  yard,  orchard,  or  other  place.  58  Gee.  lU. 
c.  54.  §  13. 

And  every  alehouse-keeper,  victualler,  or  retailer  of  beer  or  ale, 
who  shall  have  in  his, custody  or  power  any  beer  or  ale  to  sell  by 
retail,  shall,  three  days  at  least  before  he  begins  to  sell  or  dispose 
thereof,  make  entry,  in  writing,  at  the  next  excise  office,  of  ever; 
house,  out- house,  cellar,  vault,  room,  store-house,  or oUier  place,  to 
be  used  for  keeping  or  selling  the  same,  on  pain  of  forfeiting  50/. 
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And  if  any  peMott  shall  b^  disabled,  by  ednVictioD,  to  sell  ale/ 
beer,  cyder^  or  perry,  he  shall,  by  the  same  ooBTiction,  be  disabled 
to  sell  any  spirituous  liquors^  any  licence  before  obtained  not- 
withstanding ;  and  every  licence  granted  to  him  for  selling  ale^ 
beer,  cyd^r^  P^'^»  ^'  spirituons  liquors^  shall  be  void ;  and  if  he 
shall  sell  durmg  such  disability,  he  shall  be  punished  as  for  sellings 
without  licence.    20  6eo«  II.  c.  31.  §  11. 

By  the  11  &  12  W.  c.  16.  which  is  required  to  begiten  in  charge 
at  the  sessions  to  the  grand  jury,  it  is  enacted,  that  all  innkeepers^ 
alehouse  keepers,  suttlers,  victuallers,  and  other  retailers  of  ale  or 
beer,  and  every  person  keeping  a  public  house,  and  retailing  or 
selling  ale  or  beer,  shall  retail  and  sell  the  same  in  and  from  their 
houses  by  a  fuU  ale  quart  or  ale  pint,  according  to  the  standard  ef 
the  exchequer,  in  a  vessel  made  of  wood,  earUi,  glaiis,  horn,  lea- 
ther, pewter,  or  some  other  good  and  wholesome  metal,  made  and 
sized  to  the  standard,  either  from  the  exchequer,  or  from  a  city^ 
town  corporate,  borough,  or  market-town,  where  a  standard  aJe  . 
quart  or  pint  nriUie  from  the  same  standarid  shall  be  kept  for  that 
purpose ;  and  shall  not  retail  or  utter  any  ale  or  beer  in  any  other 
vessel  not  signed  and  marked,  on  pain  of  forfeiting  not  above  40f . 
nor  under  lOi .  ibr  every  offence,  half  to  the  poor,  and  half  to  him 
that  shall  prosecute  or  sue  for  the  same ;  to  be  recovered  before 
one  justice,  by  the  oath  of  one  witness,  and  to  be  levied  by  war- 
rant of  distress,  rendering  the  overplus,  the  reasonable  charges 
being  first  deducted  thereout.  The  prosecution  to  be  within  thirty 
days. 

Innkeepers  are  bound  by  law  to  receive  guests  who  come  to 
their  inns,  and  are  also  bound  to  protect  the  property  of  thdse 
guests.  They  have  no  option  either  to  receive  or  r^ect  guests ; 
and  as  they  cannot  refuse  to  receive  guests,  so  neither  can  they 
impose  unreasonable  terms  on  them. 

And  inns  being  intended,  for  the  lodging  and  reception  ot  tra- 
vellers, may  be  suppressed,  and  the  innkeepers  indicted  and  fined, 
if  they  renise  %o  entertain  a  traveller  without  a  very  sufficient 
cause. 

If,  thcbrefbie,  one  who  ke^  a  common  inn  refuse  either  to  re-^ 
ceive  a  traveller,  as  a  guest  into  his  house,  or  to  find  him-victniids 
6r  lodging,  upon  his  tendering  him  a  reasonable  price  for  the 
same,  he  is  not  only  liable  to  render  damages  for  the  injury,  in  an 
action  on  die  case  atthe  suit  of  the  party  grieved,  but  also  may 
be  indicted  and  fined  at  the  suit  of  the  king. 

Also,  it  is  said,  that  he  may  be  compelled  by  the  constaUe  of 
the  town,  or  by  a  justice  of  the  peace,  to  receive  and  entertaiki 
sndi  &  person  as  his  gnest ;  and  that  it  is  no  way  material  whetiker 
be  hat  a  sign  before  his  door  or  not,  if  he  make  it  hb  common 
business  to  entertain  passengers. 

He  may  also  be  compelled  to  receive  a  horse,  altk)ingii  die 
owner  do  not  lodge  in  hi»  house. 

By  the  iJac.  c.9.  if  any  innkeeper,  victualler,  or  alehouse 
keeper,  or  tavern-keeper,  keeping  an  inn  or  victualling  house, 
shall  snffer  any  person  inhabtling  any  city,  town  corporate,  market 
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tpwii»;  vtUage^-or  hainlet»  yhere  audi  iniiy  tippling'^house/ or  aie- 
liouie  abjall  be,  (and  by^Uie  iCar.  c*4/  wh^re  he  shaH  iohabit)/ 
U>  coDtinne  drmking  or  tippling  therein,  (except  such  as  shall  be 
invited  by  any  victimUer«  and  shall  accompany  him  only  during  his 
necessary  abode  there ;  and  exc«>t  labouring  And  handicraftsmen 
in  cities*  towns  corporate,  ana  market-towns,  upon  the  usual 
working  days,  for  one  hour  at  dinner-time,  to  take,  their  diet  in  an* 
alehpnse;  and  except  labourers  and  workmen,  which,  for  the  fbl- 
lowjng  of  their  work,  by  the  day  or  by  the  great,  in  any  city,  town 
corporate,  market-town,  or  Tillage,  shall,  for  the  time  of  their  said 
continuing  to  work  there,  sojourn  or  lodge,  or  victual  in  any  inn, 
alehouse,  or  other  victualling-house ;  and  except  for  urgent  and 
npceasary  occasions,  to  be  allowed  by  two  Justices),  he  shall,  on 
conviction  thereof  before  the  mayor,  or  a  justice  of  the  peace,  on' 
view  or  confession,  or  oath  of  one  witness,  forfeit  19t.  to  the  poor, 
i  Jac..  c.9.,§  2;  iCar.  c.4;  2iJac.  c.7. 

And  moreover,  if  any  alehouse-keeper  shall  suffer  any  person 
inhi^biting  in  any  city,  town  corporate,  market-town,  village,  or 
hamlet,  where  such  inn,  tippling-house,  or  alehouse  sh^  be, 
to  continue  driuking  or  tippling  therein  as  aforesaid,  he  shall  be- 
disabled  for  the  space  of  three  years  to  keep  such  alehouse.^ — 
21  Jac.  c.7.  §  5. 

.  And  if  any  person  licensed  to  sell  any  sort  of  Iiqu6rs,  or  who 
§hall  sell  or  suffer  the  same-  to  be  sold  in  his  house,  out-house, 
ground,  or  apartments  thereto  belonging,  shall  knowingly  suffer 
any  gaming  with  cards,  dice,  draughts,  shuffle  boards,  missisippi 
qr  billiarf  tables,  skittles,  nkie-pins,  or  with  ai^  o^er  implement 
of  gaming,  in  his  house,  out-house,  ground,  or  Apartment  there- 
unto belonging,  by  any  journeyman,  labourer,  servant,  or  appren- 
tice, and  shall  be  ctonvicted  thereof,  on  confession,  or  oath  of  one 
witness,  before  one  justice,  within  six  days  after  the  offence  oom- 
mitled,  he  shalf  forfeit  for  the  first  offence  40«.  and  for  every  other 
offence  10/.  by  distress,  by  warrant  of  such  justice;  three-fourths - 
of  which  shall  ^o  to  the  diurchwardeps  for  the.  use  of  the  poOr, 
and  one-fourth  to  the  informer.    §  14. 

.  Aj|d  if  any  jomraeyman,  labourer,  apprentice,  or  servant,  shall 
game  in  any  house,  out-house,  ground,  or  apartment  thereto  be- 
boging,  wherein  any  liquors  shall  be  sold,  and  complaint  thereof' 
t^i9M  be  made  on  osAh  before  one  justice,  where  the  offence  shall 
be  coi^mitted,  he  shf^U  issue  his  warrant  to  the  constable  or  other 

Kce  officer  of  the  place  wherein  the  offence  is  charged  to  have 
n  committed,  or  where  the  offender  shall  reside,  to  apprehmid 
and  4^arr7  the  offender  before  some  justice  of  the  place  where  the 
offender  4iaU  he  committed,  or  where  the  offender  shall  reside; 
a^  if  such  pmoh  shaU  be  convicted  thereof  by  the  oath  of  one 
witness,  or  on  confession,  he  shall  forfeit  not  exceeding  20f.  nor 
less  than  6t.;  as  the  justice  sbajrorder,  every  time  he  shall  so 
ofrenct  and  be  convictel  as  aforesaid ;  one-foufth  to  the  infomier,  • 
and  three-fourths  to  the  overseers  for  the  use.  of  the  poor ;  and  if 
he  shall  not  forthwith  pay  down  the  same,  such  justice  shall  com- 
mit him  to  the  hous;^  of  correction,  or  some  other  prisoit  of  the  . 
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place  where  he  shall  be  apprehended,  to  be  kept'  to  hard  labour 
for  aay  lime  not  exceeding  one  inoBth,  or  nntU  be  shall  pay  the 
forfeiture.     §  15. 

If  an^person  (unless  those  excepted  by  1  Jac.  c.  9.)  shall  con- 
tinue dniwuig  or  itppling  in  any  inn,  victQalling>-house,  oralehou^» 
he  shall,  on  conviction  thereof  before  a  mayor  or.  a  justice 
of  the  peaces  on  view».  confession,  or  oath  of  one  witness,  foffeit 
for  every  offence  3tf.  4d,  to  be  paid  within  one  week-  next  ailer 
the  conviction  to :  the  churchwardeps,  who  shall  be  accountable 
for  the  same  to  the  use  of  the  poor ;  and  if  he  shall  refuse  oi^ 
neglect  to  pay, the  same,  it  shall  be  levied  by  distress;  and  if 
he  is  not  able  to.  pay  the  forfeiture,  then  the  mayor,  justice,  of 
court,  where  the  conviction  shall  be,  mav  punish  the  offender 
by  setting  him  in  the  stocks  for  every  offence  for  the  space  of 
four  hours.  1  Jac.  c.9;  4 Jac.  c. 6.  §4;  21  Jac.  c.7.  §2; 
1  Car.  c.  4.  .         ^ 

If  any    alehouse-keeper    shfiU    be  convicted    oiF  the  above  . 
pffence,  he  shall,  moreover,  for  the  space  of  three  years,  be 
disabled  to  keep  any  such  alehouse.    7  Jac.    c.  10;    21  Jac; 
c.  7.  5  4. 

An  iiDn-keeper  may  detain  the  person  of  his  guest  w;ho  eats,  or 
the  horse  which  eats,  till  payment.  An^.this  he  may  do  withont 
any  agreement  for  that  purpose.  Therefore,  in  trover  for  a  horse 
in  an  mnkeeper*s  hands,  denialis  no  evidence  of  conversion,  uBless 
the  plaintiff  tender  what  the  horse  has  eaten  out. 

But  a  horse  committed.to.an  innkeeper  may  be  detained  onlyibr 
his  ow^meat,  and  not  fyr  the  meat  of  his  guest. 

By  the  11  Si  12  W.  III.  c..l5.  §^.  if  any  innkeeper,  alehouse- 
keeper,  victualler,  or  suttler,  in  givins  any  account  or  reckoning  n 
writing,  or  otherwise,  shall  refuse  or  deny  to  give  in  the  particular 
•umber  of  quarts  or  pints,  or  shall  sell  in  measures  undermaiked,  it 
shall  not  be  lawful  for  him,  on  default  of  payment  of  such  reckon- 
ing, to  d.etain  any  goods  or  other  things  belonging  to  such  person 
<Kt  persons  from  whom  such  reckoning  shall  be  due;  but  lie'^U 
be  left  to  his  action  at  law,  any  custom  or  usage  to  the  contrary 
notwithstanding. 

In  the  tike  manner,  if  the  innkeeper  give  credit  to  the  person 
for  that  time,  and  let  him  go  without  payment,  then  he  has 
waived^  the  benefit  of  the  custom,  and  must  rely  on  his  other 
agreement;  for  no  person  can  in  anv  case  retain  where  there  is 
a  special  agreement,  because  then  the  other  party  is  personally 
liable. 

An  innkeeper  may  detain  for  his  keep  a  horse  left  with  him  to 
be  kept,  though  the  persons  who  lefl  him  had  no  right  to  him,  and 
though  such  persons  did  not  stay  in  the  inn. 

And  if  a  man  commit  his  horse  to  an  innkeeper,  and  he  ,put 
him  to  pasture,  he  may  detain  the  horse  until  he  is  satisfied  for  the 
meat ;  for  the  pasture  has  the  same  privilege  as  the  stables. 

If  a  horse  committed  to  an  innkeeper  be  detained  by  him  for  bis 
,ioeat,  and  the  owner  take  him  away,  the  innkeeper  must  make 
fresh  pursuit  after  him,  and.  rettfke  him,  othenn'ise  the  pustody  of 
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him  b  loti,  for  he  cannot  retake  him  at  any  other  tine ;  for  if  a 
4ifttre88  is  rescued,  and  th^  party  on  fr^  pwsiitt  does  not  felidM 
it,  the  distress  is  lost. 

•  But  if  a  horse.be  committed  to  a  hostler,  who  detains  him  for 
\Ll^  meat,  and  afterwards  the  owner  agree  that  he  shaUdsitain  him 
till  he  slmll  be  satisfied,  here  he  has  not  only  the  custody  of  Uim 
as  a  distress,  but  also  the  property  in  him  asa  pledge;  and  if  the 
owner  take /it  from  him,  he  may  not  onfy  retake  it  upon  UtA  pnr- 
anit,  but  wherever  be  meets  it,  because  he  bad  a  property  by  socfa 
agreement^ 

.  An  innkeeper  who  detains  a  horse  for  his  meat  ciinnot  use  Urn, 
because  h^  detains  him  as  in  custody  of  the  law. 

But  by  the  custom  of  London  and  Exeter,  if  a  man  commit  a 
horse  to  an  innkeeperi  and  he  eat  out  his  price,  the  innkeeper  may 
take  him.as.hia  own.  

An  innkeeper  has  no  power  to  sell  the  horse  by  general  cnstonn 
though  he  may  by  special  custom,  as  in  the  city  of  London. 

Ipins  being  allowed  for  the  benefit  of  traveUers,  the  innkeeper 
dhall  answer  for  those  things  which  are  stolen,  within  the  nm, 
though  not  delivered  to  him  to  keep, 

$o  if  he  put  a  horse  tp  pasture  without  the  direction  of  his  guestg 
and  the  horse  be  stolen,  lie  must  make  satisfaction. 

And  though  an  innkeeper  bid  his  guest  take  the  key  of  hia 
ehamb^r  and  lock  the  door,  and  tell  him  that  he  will  not  take  the 
charge  of  the  goods,  yet  if  they  be  stolen*  he  will  be  answerable, 
because  he  is  charged  by  law  for  all  things  that  come  to  his  inn,  and 
he  ciannot  discharge  himself  by  %ny  such  or  the  like  woids. 

It  has  long  been  establish^  law,  that  the  innkeeper  is  bound 
to  restitution,  if  the  guest  b  robbed  in  hi3  house  by  any  person 
^Hbatever,  unless  it  appear  that  he  was  robbed  by  hb  own  servant, 
or  by  a  companion  whom  he  brought  with  him ;  and  it  b  no  plea 
for  Uie  innkeeper,  that  at  the  time  his  gueftt  s  goods  were  lost  he 
was  sick  and  insane.  But  if  the  guest  be  not  ii  traveller,  but  4Nie 
^f  the  same  town,  the  master  of  the  inn  b  not  chargeable  lor  hb 
servant's  theft;  and  if  a  man  be  robbed  in  a  private  tavern,  the 
master  b  not  chargeable. 

So  where  the  plaintiff's  servant  came  to  the  inn,  and  desired  to 
have  the  liberty  of  leaving  bis  goods,  which  he  could  not  dbpose 
of  in  the  market,  until  the  next  week,  which  proposal  was  rejected ; 
thereupon  he  sat  down  in  the  inn  as  a  guest,  with  the  goods  be- 
hind him,  and  during  the  time  the  goods  were  taken  away ;  it  was 
held,  that  although  his  request  was  not  complied  with,  he  was  en- 
titled to  protection  for  hb  goods  during  the  time  he  continued  in 
the  inn  as  a  guest. 

It  is  clear  that  the  goods  need  not  be  in  the  special  keeping  of 
the  innkeeper  in  order  to  make  him  liable;  if  they  be  at  the  inn, 
that  is  suthcient  to  charge  him. 

But  an  innkeeper  b  bound  to  answer  for  those  things  only  that 
are  in/ra  ibfpi^taim.  If  therefore  he  refuse,  because  hb  house  ia 
full,  to  receive  a  person,'who  thereupon  says  he  will  shift,  and  then 
b  robbed,  the  innkeep^  b  not  liable. 
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Holty  C.  J.  doubted  wlie^er  a  man  was  a  guest  by  setting  up  his 
hone  at  an  imi,  though  he  never  went  into  the  inn  hiniAelf :  but 
the  other  thr^  judges  held,  that  such  person  is  a  ffuest  ity  leaving 
his  horse,  as  much  as  if  he  had  stuid  himsielf ;  because  the  horse 
mnst  be  fed»  by  which  the  innkeeper  has  gain :  but  otherwise,  if  he 
had  left  a  trunk,  or  a  dead  thing. 

But  if  a  man  come  to  an  inn  with  a  hamper,  in  which  he  has  cer-» 
talB^  goods,  and  depart,  leaving  it  with  the  host,  and  two  days  af- 
ter come  again ;  and  in  the  time  of  his  absence  it  was  stokn,  he 
shall  not  have  any  action  against  his  host,  because  he  was  not  a 
gsestat  thetime  of  the  stealing,  and  the  host  had  no  benefit  by  the 
keepinff  thereof  and  therefore  was  held  not  to  be  liable  for  the  loss 
thereof  in  his  absence. 

If  one  oome  to  an  inn,  and  make  a  previous  contract  for  lodging- 
for  a  set  tinfe,  and  do  not  eat  or  drink  there,  he  b  no  guest,  Imt  a 
lodger,  and  so  not  under  the  innkeeper*s  protection ;  but  if  he  eat^ 
dnu,  or  pav  for  his  diet,  it  is  otherwise. 

By  ^e  Mutinv  Act,  which  is  renewed  annually,  all  keepers  of 
inns,  liveiy-sti^esi  alehouses,  victualling^houses,  and  the  houses 
of  sellers  of  wine  by  retail,  to  be  drunk  in  their  own  houses,  or 
places  thereunto  belonging,  (other  than  person's  canteens,  held 
under  the  authority  of  the  commissioners  for  the  affairs  of  barracks^ 
and  other  than  persons  who  keep  taverns  only,  being  free  of  the 
Vintners*  Companv  in  London)  and  all  persons  selling  brandy, 
strong  waters,  cyder,  orimetheglin,  by  retail,  to  be  drunk  in  houses 
(other  than  the  houses  of  distHlers,  who  keep  places  for  distilling 
brandy  and  strong  waters,  and  of  shopkeepers,  whose  principal 
dedng  shall  be  more  in  other  goods  than  in  brandy  and  strong 
waters,  and  who  do  not  permit  tippling  in  their  houses),  are  obliged 
to  receive  all  oflicers  and  soldiers  quartered  or  billeted  upon  them. 
But  if  a  person  shall  be  aggrieved  by  having  more  soldiers  billeted 
than- in  proportion  to  his  neighbours,  on  complaint  thereof  to  one 
Justice  of  the  division,  &c.  where  quartered,  or  if  the  person  so 
~  billeting^  them  be  a  justice,  then;  on  complaint  to  two  justices,  he 
may  be  relieved.    . 

And  if  any  victualler,  &c.  having  any  officer,  &c.  billeted  upon 
him,  refuse  to  receive  hini,or  refuse  to  furnish  him  as  herein  pro- 
vided by  the  act,  and  shall  be  thereof  convicted  by  one  justice  of 
the  county/  &c^  where  such  offence  was  committed,  on  confession, 
or  the  path  of  one  witness,  he  shall  forfeit  not  more  than  51,  nor 
less  \haik  4d«.  to  be  levied  by  distress ;  which  sum  shall  be  applied, 
first,  to  satisfy  such  soldier  for  the  expence  thereby  occasioned  to 
him,  and  the  remainder  to  the  overseer  of  the  parish  where  the 
offence  was  committed. 

By  the  same  act,  if  any  officer,  military  or  civil,  shall  quarter 
any  of  the  wives,  children,  or  servants  of  any  officer  or  soldier  in 
any  house,  against  the  consent  of  the  owner,  he  shall  forfeit  20j. 
to  the  party  aggrieved,  on  proof  thereof  to  the  next  justice  of  the 
peace. 

•  Officers  and  soldiers  billeted  as  aforesaid  shall.be  received  and 
furnished  with  diet  and  smaU  be^r,  paying  for  the  same  out  of 
their  subsistence  money. 
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If  anj  penod  shall  dioose  nUlier  to  funiidi  non-coiiunifliioiied 
officers  or  private  men  with  candles,  vinegar,  and  salt  greiisp 
and  allow  them  the  ose  of  fire»  and  the  necessary  utensus  for 
dressing  and  eating  their  meat,  and  shall  give  notice  thiU'eof  to  the 
commanding  officer,  and  shall  fiimish  them  accordingly ;  in  such 
case  they  shall  provide  their  own  victuals  and  small  beer,  and  the 
officer  who  receives  their  pay  shall  pay  the  sum  out  of  the. subsis- 
tence money  fer  diet  and  small  beer  to  them,  and  not  to  the  pemons 
on  whom  they  are  quartered. 

Every  officer  receiving  the  pay  or  subsistence  money,  either  for 
a  regiment,  or  for  particular  troops  and  companies,  wr  otherwise, 
shall,  immediately  upon  the  receipt  of  such  sum,  give  public  notice 
thereof  to  all  on  whom  officers  and  soldiers  are  quartered ;  and 
shall  also  appoint  such  persons  to  repair  to  their  quarters,  at  such 
times  as  they  shall  appoint  for  the  payment  of  the  said  pay  or  sub- 
sistence money  to  the  officers  or  soldiers,  which  shaU  be, within 
four  days  at  the  farthest  after  the  receipt  .of  the  same  as  aforesaid ; 
and  such  person  shall  then  and  there  ilcquaipt  such  officer  with  the 
accounts  or  debts  between  them  and  the  officers  and  soldiers  quar- 
tered; which  accounts  the  said  officer  is  to  accept  of,  and  imme- 
diately pay  the  same,  before  any  part  of  the  pay  or  subsistence  be 
distributed.  And  if  such  officer  shall  not  so  give  notice,  and  shall 
not,  immediately  upon  producing  such  account  stated,  satisfy  the 
same ;  upon  complaint  on  oath  by  two  witnesses,  at  the  next  quar- 
ter sessions  for  Uie  county  or  city  where  such  quarters  were,  the 
paymasters  of  the  guards,  garrisons,  and  marines,  are  authorized, 
upon  certificate  of  the  sc^  justices,  before  whom  such  oath  was 
made,  of  the  sum  due  upon  such  accounts,  and  the  persons  to 
whom  the  same  is  owing,  to  pay  the  said  sums  out  of  the  arrears 
due  to  the  said  officer,,  upon  pain  of  such  paymaster  forfeiting  his 
place,  and  being  incapacitated  from  holding  it  again. 

The  commanding  officer  may  exchange  any  men  or  horses 
quartered  in  any  place  with  another  man  or  horse  quartered  in  the 
same  place,  provided  the  number  of  the  men  and  horses  do  not 
exceed  the  number  at  that  time  billeted  on  such  house. 

Where  any  horse  or  dragoon  shall  be  quartered  upon  any 
person  who  has  no  stable ;  upon  his  complaint  to  two  justices 
of  the  division,  and  bis  making  such  allowance  as  such  justices 
shall  think  reasonable,  they  may  order  the  men  and-  their  horses^ 
or  their  horses  only,  as  the  case  may  be,  to  be  removed  and  qu{^'- 
tered  upon  some  other  person  who  has  stables  ;  and  may  order  and 
settle  a  proper  allowance  to  be  made  by  the  person  having  no 
stables,  in  lieu  of  his  quartering  such  horse  or  dragoon,  and  order 
payment  thereoV  to  the  person  to  whom  the  removal  is  made,  for 
or  to  be  applied  for  the  furnishing  of  quarters  for  such  men  and 
their  horses. 

By  the  5  Geo.  IV.  c.  31.  §1.  every  non-commissioned  officer 

and  private  soldier,  who  shall  be  furnished  with  diet  and  small 

beer  by  iunbolders,  shall  pay  the  sum  of  one  shilling  jMr  ditm: 

and  for  such  allowance,  the  innholder  shall  furnish  one  meal, 

'. videlicet t  a  hot  dinner  (if  required)  in  each  day,  to  consbt  of  such 
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quantities  of  diet  and  small  beeras  have'b^^n  or  shall  1>e  specked 
i^nd  fixed  by  any  regulations  by  his  majesty  in  that  behalf^  bat 
not  tu.^ceed  one  pound  and  a  quarter  of  meat  previous  to  being 
dressed,  one  pound  of  breads  ope  pound  of  potatoes  or  other- 
V^etaMes  previous  to  being  cooked,  and  two  pints  of  small  beer, 
And  vinegar,  sah,  and  pepper. 

And  it  is  further  enactod,  that  in  case  any  innholders  or  other' 
hersons  on  whom  any  non-commissioned  officers  or  private  men 
shaU  be  quartered,  shall,  by  virtue  of  the  option  in  the  act  of  the 
A  Geo.  IV.  c.  13.  (the  annual  Mutiny  Act)  furnish  the  articles 
iberein  mentioned,  in  lieu  of  fnmbhing  diet  and  small  beer  at 
tbe  rates  prescribed  by  this  act,  such  innholders  shall  receive  in 
odttsideration  thereof  one  half-peony  j»er  diefli  for  each  non-com- 
mtssionred  officer  and  soldier.    §  2.    ' 

For  horses  quartered  ten-pence  per  day  is  to  be  paid  for  hay 
and  straw.    §  3. 

And  all  non-commissioned  officers  and  soldiers  shall  be  entitled 
to  receive  their  diet  and  small  beer  from  the  innholders  or  other 
persons  on  whom  they  may  be  billeted,  at  the  rates  hereinbefore 
prescribed,  while  on  the  march,  as  also  for  the  day  of  their  arrival 
at  the  place  of  their  final  destination,  and  on  the  two  subsequent 
days,  linless  either  of  the  two  subsequent  days  shall  be  a  market- 
day  in  and  for  the  town  or  place  where  such  officers  or  soldiers 
shall  be  billeted,  or  within  the  distance  of  two  miles  thereof;  in 
which  case  it  shall  be  lawful  for  the  innholder  or  other  person  as 
aforesaid  to  discontinue  on  and  from  such  market-dav  the  sup- 
ply of  diet  and  small  beer,  and  to  furnish  in  lieu  thereof  the  articles 
in  the  said  act  of  the  5  Geo.  IV.  c.  1 3.  and  at  the  rates  hereinbefore 
prescribed.  And  if  any  victualler  or  other  person  liable  to  have 
soldiers  billeted  or  quartered  on  hint  or  her  shall  pay  any  sum  or 
sums  of  money  to  any  non-commissioned  officer  or  soldier  on  the 
march,  in  lieu  of  furnishing  in  kind  the  diet  and  small  beer  to 
which  such  non-commissioned  officer  or  soldier  is  entitled,  every 
such  victualler  or  other  person  may  be  proceeded  against  and 
fined  in  like  manner  as  if  he  or  she  had  refused  to  furnish  or 
allow,  according  to  the  directions  of  the  said  act,  the  several  things 
respectively  directed  to  be  furnished  to  don-commissioned  officers 
or  soldiers  so  quartered  or  billeted  on  him  or  her  as  aforesaid. 
§4,6: 

If  any  regiment,  troop,  company,  or  detachment,  when  on  the 
ttarch,  shall  be  halted,  either  for  a  limited  or  indefinite  time,  at  any 
intermediate  place,  the  non-commbsioned  officers  and  soldiers 
belonging  thereto  shall  be  entitled  to  receive  their  diet  and  small 
beer  from  the  persons  on  whom  they  shall  be  billeted  at  such 
intermediate  place,  for  such  time  only  for  which  they  would  be 
entitled  to  receive  the  same  after  arriving  at  the  place  of  their  final 
destination  according  to  this  ad.     §  6. 

And  if  such  halting  be  only  for  a  day  after  arrival,  and  that  be 
a  mark«l-day,  their  diet  and  small  beer  shall  not  be  discon- 
tinued.   §7. 
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And  tt  18  f uttiier  enacted,  that  «U  non^ccNiniiiMioaed  officers  and 
private  men  empbyed  in  recruiting,  and  the  recraitsby  them  raised,- 
nhaU»  while  on  the  marcb»  and  for  two  days  after  the  day  of  their 
arrival  at  any  recruiting  station,  be  entitled  to  the  same  benefits 
03  are  hereinbefore  provided  in  regard  to  troops  upon  the  march : 
but  no  recruit  enlisted  after  the  two  days  subsequent  to  the  arrival 
of  the  party  at  their  recruiting  station  shall  be  entitled  to  be  sup- 
plied with  diet  and  small  beer  at  the  rates  hereinbefore  prescribe, 
except  at  the  option  of  the  person  on  whom  he  shall  be  quartered : 
provided  also  nevertheless,  that  in  case  any  such  recruiting 
party,  with  the  recruits  by  them  raised,  shall  remove  from  the^ 
station,  and  after  a  time  shall  return  to  the  same  place,  they  and 
the  recruits  by  them  raisec^^  so  returning,  shall  not  be  again 
entitled  to  the  supply  of  diet  and  small  beer  for  such  two  days  as 
aforesaid,  unless  the  period  between  the  time  of  their  removal  from 
such  place,  and  their  return  thereto,  shall  have  exceeded  twenty- 
eight  days«    §8. 


CHAPTER  XIX. 

Of  Amctiameeri. 

£  v^RY  auctioneer,  on  taking  out  a  licence,  must  give  security  for 
the  payment  of  the  auction  duties ;  if  in  London,  Umself  inlOOOl« 
and  two  sureties  in  200/.  each ;  and  if  in  the  country,  himself  in 
500/.  and  two  sureties  in  50/.  each. 

Here  follow  some  of  the  most  material  duties  of  an  anetioiieer. 

Auctioneers  must  be  well  skilled  in  their  dnties ;  and  if  their 
employers  sustain  any  damage  through  them,  an  action  will  lie. 

If  an  auctioneer  sell  the  property  of  his  emj^over  for  a  less 
sum  than  he  was  instructed  to  do,  he  will  ^obliged  to  make  good 
the  difference.  And  if  he  sell  his  principal's  go^Kis  at  a  time  or  in 
a  mode  contrary  to  his  express  directions,  an  action  of  trover  may 
be  maintained  against  him  for  a  conversion. 

If  an  auctioneer  pay  over  the  produce  of  the  sale  to  his  em- 
ployer, having  received  notice  that  the  goods  were  not  ihe  pro- 
perty of  such  employer,  the  real  owner  of  the  goods  may  recover 
the  lunount  from  the  auctioneer. 

Auctioneers  cannot  become  the  purchasersof  property  entni9ted 
to  them  to  sell,  at  a  less  value  than  its  real  worth,  unless  they  can 
prove  that  the  owner  of  such  property  was  fully  acquainted  mik 
its  value. 

A  warranty  by  the  auctioneer  on  auHde  of  goods  made  by  hin 
pursuant  to  his  authority,  will  not  subject  him  to  answer  personally 
to  the  purchaser  for  any  breach  of  the  contract,  or  defect  i^  to  the 
soundness,  title,  or  the  like,  in  the  article  and  commodity  set  up 
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to  sale,  unless  from  the  terms  of  the  warranty  it  should  apjMttr 
that  he  has  pledged  his  own  responsibility:  but,  to  relieve  him^. 
he  must  disclose  the  ni^e  of  his  employer;  and  thii^  :mi|St  be 
done  at  the  time  of  the  sale. 

By  the  29  Gar«  11.  c.  3.  §  4.  it  is  enacted^  ''  that  uo  action  shall 
be  brought  whereby  to  charge  a  defendant  upon  any  contract  or 
sale  of  lands,  tenements^  or  hereditaments,  or  any  interest  in.  or 
concerning  them^  unless  the  ^reement  upon  which  such  action/ 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  bein . 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  smne 
other  person  thereunto  by  him  lawfully  authorized.*' 

By  the  17th  section  of  the  same  statute,  it  is  further  enacted^  - 
"  that  no  contract  for  the  sale  of  goods,  wares,  and  merchandizes^ 
for  the  price  of  ten  pounds  and  upwards,  shall  be  |^ood,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  -  actually ;. 
Teceivethe  same,  or  give  something  as  earnest  to  bind  the  bacgaio/: 
or  in  part  of  payment,  or  except  some  note  or  memorandum  4n 
writing  of  the  same  bargain  be  made  and  signed  by  thepartieaAo 
be.  charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized. 

With  respect  to  sales  of  lands  under  this  statute,  it  was  held,  in . 
the  case  of  Stanfield  r.  Johnson,  that  auctioneers  are . not  to  be* 
considered  as  agents  of  both  parties ;  but  in  the  late  case. of.  Ent-'  '.- 
merson  v,  Ueelis,  2  Taunt.  38.  it  has  been  decided,  that  they  are 
agents  lawfully  authorized  by  both  parties,  as  well  for  any  interest; 
in  land  as  for  goods ;  and  that  a  note  or  memorandum  in  writing . 
of  the  bargain  made  and  signed  1^  them  will  be  sufficient  ta  give  > 
validity  to  the  contract.  The  signing  of  the  purchaser's  name: 
opposite  the  article  bought,  has  been  held  a  sufficient  compliance . 
with  the  requisites  of  the  statute  on  the  part  of  the  auctioneer. . ,     . 

But  if  the  owner  of  estates  or  other  property  sold  by  auction^ 
or  any  other  person  on  his  behalf,  buy  m  the  same  without  fraud  < 
or  collusion,  no  auction  duty  will  become  payable,  19  Creo.  III.  i 
c.  50.  §  12.   provided  notice   be  given   in  writing,  28  Oeb.  IIL  / 
c.  87.  §  20.  to  the  auctioneer  before  such  biddin||  signed  by  the. 
owner  and  the  person  intended  to  be  the  bidder,  otthe  latter  being 
appointed  by  the  former,  and  having  agreed  accordingly  to  bid  at . 
the  sale  for  his  use ;  and  provided  the  delivery  of  sudi  notice  he 
reriiied  by  the  oath  of  the  auctioneer^  as  also  the  fairness,  of  the  ' 
transaction,  to  the  best  of  his  knowledge.    And,  to  exempta  vendor  * 
from  the  payment  of  the  duty,  every  notice  must,  at  the  time  ; 
i^pointed  by  law  for  the  auctioneer's  passing  his.  account  of  the 
sale,  be  produced  by  the  auctioneer  to  the  officer  authorised  to . 
pass  the  account  of  such  sale,  and  also  be  left  with  the  officer. 
42  Geo.  III.  C.99,  §2. 

Any  thing  which  is  in  the  nature  of  a  biddingis  within  the  acts; , 
and  therefore  where  the  owner  put  the  price  under  a  candlestick 
in  the  room  (which  is  called  a  dumb  bidding),  and  it  was  agreed  > 
that  no  bidding  should  avail  if  not  equal  to.  that,  it  was  held  to.« 
be  within  the  acts,  as  being  in  effect  an  actual  bidding  of  so 
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mubbt  for  tli^  purpose  of  superseding  smalter  biddings  M  tM 
auction^ 

But,  to  bring  a  bidding  within  the  acts,  the  sum  miust  be  namei 
hy  the  party  to  intuitu,  with  a  view  to  the  purchase  of  the  estate^- 
Tnerefore,  in  the  case  of  Cruso  r.  Crisp,  it  was  decided^  thai 
putting  up  an  estiUe  in  lots  at  certain  prices  was  not  a  bidding 
within  the  abts;  and,  consequently,  where  the  owner  intends  ooly 
to  put  up  the  estate  at  a  certain  price,  and  not  to- bid  for  it  in 
case  of  an  advance,  no  previous  notice  of  his  intention  need  be 
given« 

If  an  estate,  &c.  be  bought  in  by  the  owner,  and  proper  notices 
were  not  given  of  his  intention  to  md,  the  duty  iuust  be  paid,  how- 
ever fiiir  the  transaction  may  be. 

A  statement  by  an  auctioneer  to  the  vendor  or  his  agent,  that 
he  has  done  what  is  necessary  to  avoid  payment  of  the  duty,  will 
amount  to  a  warranty,  although  the  duty  becomes  payabkt,  not  by 
the  default,  but  by  the  ignorance  or  mistake  of  the  l^lctioaeer. 

In  the  sale  of  an  estate,  &c.  if  the  vendor's  title  prove  bad,  the 
aiiotioa  duty  will  be  allowed,  provided  a  complaint  thereof  be 
made  before  the  commissioners  of  excise,  or  two  justices  of  the> 
peiwe,  within  whose  jurisdktion  such  sale  waa  made,  (19  Geo.  III. 
c;66w  §  11.)  within  twelve  calendar  months  after  the  sale,  if  the 
^aame  shall  be  rendered  void  in  that  time ;  or  otherwise,  within 
thsae  .months  after  the  discovery  that  the  owner  has  no  title. 
28  Geo.  III.  c.  37.  §  19. .  But  the  commissioners  will  not  allow 
the  doty,*  unless  they  think  that  the  vendor  has  used  his  utmost 
^e&eictions  to  make  a  good  title.  An  appeal,  however,  lies  trom 
the  judgment  of  the  commissioners ;  but,  as  the  king  never  pays 
costs,  tiey  fall  upon  the  vendor. 

Although  the  duty  b  by  the  acts  imposed  On  the  .vendor,  yet  he 
is  not  restrained  frpm  making  it  a  condition  of  sale,  that  the  dofy, 
or  any  certain  portion  thereof,  shall  be  paid  by  the  purchaser,  oter 
aiul  iMOve  the  <price  bid  at  the  sale  by  auction ;  and,  in  such  case, 
the  auctioneer  is  required  to  demand  pa^ipent  of  the. duty  from 
the  purchaser,  o^  such  portion  thereof  as  is  payable  by  him  under 
tho  oooditioos ;  and,  upon  neglect  or  refusal  to  pa^  the  same,  sach 
Udding  isiieeltfed  by  the  acts  to  be  null  and  void  to  all  intents 
aadpuq^oses.     19Qeo.lII.  c.56.  §8. 

If  an  auctioneer  sell  an  estate  without  a  sufficient  authority,  so 
th^  the  pntdhaser  cannot  obtain  the  benefit  of  hb  baigain,  he, 
thfb  auntioaeer,  will  be  compellable  to  pay  all  the  costs  which  the 
purchaser  may  have  been  put  to,  and  the  interest  of  the  purchase- 
money,  if  it  has  been  unproductive. 

If  an  auctioneer  give  credit  to  a  vendee,  or  take  a  bill  or  other 
security  for  the  purchase-money,  it  is  entirely  at  his  owji  risk,  and 
the  vend<Mrcan  compel  him  to  pay  the  money. 

The  auctioneer  should  not  part  with  the  deposit  until  the  sale 
is  carried  into  efiect,.  because  he  is  considered  as  a  stake-Jiolder 
or  depository  of  it ;  and  therefore  an  action  will  lie  agaiiut  him  fpr 
recovery  thereof,  if  the  purchaser  be  entitled  to  .recover  it. 
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Unless  an  auctioneer  disclose  the  name  of  hb  principal,  an  ac- 
Hon  will  lie  against  him  for  damages  for  breach  oif  the  contract. 

And  if  any  money  be.  paid  as  a.  deposit,  though  short  of  the  sum 
fllpnlated  b^  the  conditions,  and  accepted  as  such  by  the  auc- 
|(oneer,  it  will-bind  the  bargain  ptoad  the  auctioneer. 

A  bidder  at  an  auction,  under  the  usual  conditions,  that  the 
highest  bidder  shall  be  the  purchaser,  may  retract  hia  bidding  any 
p;mp  before  the  hammer  is  down. 


CHAPTER  XX. 
Of  Pawnbrokerg. 

Sy  the  25  Geo.  III.  c.  48.  every  person  exercbbg  the  trade  of  a 
pawnbroker  shall  take  out  a  licenoi,  for  which  he  shall  fky,  if 
within  the  bills  of  mortality,  or,  by  the  44  Geo.  III.  c.  86.  within 
the  cities  of  London  and  Westminster,  or  within  the  limits  of  the 
twopenny-post,  10/.;  elsewhere,  6/.;  and  shall  renew  the  same 
annually,  ten  days  at  least  before  the  end  of  the  year,  on.pain  of 
forfeiting  60/.  to  be  recovered  in  the  courts  at  Westminster.^ 
§1,8,4,12. 

Every  pawnbroker  shall  cause  hb  name,  and  the  word  Pawn^ 
broker,  to  be  put  up  in  large  legible  characters  over  the  door  of 
his  shop,  or  other  place  used  by  him  for  carrying  on  sudi  bosi^ 
ness,  on  pain  of  forfeiting  10/.  for  every  shop  or  place  made  use 
of  for  one  week  without  having  the  same  put  up;  to  be  recovered^ 
on  confession,  or  oath  of  one  witness,  by  distress,  b^  warrant  tui- 
der  the  hands  and  scab  of  two  justices,  half  to  the  mfonner,  and 
half  to  the  poor;  and,  for  want  of  sufficient  distress,  the  offender 
to  be  committed  to  gaol  or  house  of  correction,  no,t  exceeding  three 
calendar  months,  nor  less  than  fourteen  da^s,  unless  such  penalty 
and  reasonable  diarges  shall  be  sooner  paid.  39  &  40  Gheo.  III. 
C.90.  §23,26. 

The  36  Geo.  III.  c.  &7.  being  in  force  for  only  tiiree  years,  and 
till  the  end  of  the  then  next  session  of  parliament,  the  39  ^40 
Geo.  III.  c.  99.  was  substituted  in  lieu  thereof;  and  thereby  it  is 
enacted,  that  every  pawnbroker  ma^  demand  and  take  the  follow- 
ing rates  over  and  above  the  principal  sum  advanced,  before  h^ 
ahall  be  obliged  to  deliver  the  goods  pawned,  viz. 

For  every  pledge  upon  which  there  shall  have  been  lent  not  ex- 
ceeding 2s.  6d.  one  halfpenny^  for  any  time  not  exceeding  one 
calendar  month,  and  the  same  for  every  month  afterwards,  indu" 
ding  the  current  month  in  which  such  pledge  shall  be  redeemed^ 
although  such  month  shall  not  be  expired : 
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I 


If  fit.  AhaUhave  been  lent  thereon,  Id. 

7f.6rf lii/. 

lOf...., 2rf. 

V2s.6d ..-..  2jrf. 

16« 3(L 

17«.6c(. ^.•.  3i<f. 

3/. ^..4d. 

And  80  on  pcogressiyely  and  in  .proportion  £cir  any  sum  not  ex- 
ceeding 40f . ;  and  if  exceeding  40f  •  and  not  exceeding  42g,-^Sd. ; 
and  if  exceeding  42#.  and  not  exceeding  10/.  after  the  rate  of  3d, 
for  ever^  20t,  by  the  calendar  month,  including  the  current  month, 
and  80  m  proportion  for  any  fractional  turn';  which  said  several 
sums  shall  be  in  lieu  of,  and  taken  as  a  satisfaction  for  all  interest 
due,  and  charges  for  n^arehouse  room.  89  &  40  Geo.  III.  c.  99.  §  2, 

And  where  any  intermediate  sum  lent  upon  pawn  shall  exceed 
2f.  6d.  and  not  amount  to  4Qtt  the  person  lending  the  same  may 
take  a  profit  as  aforesaid  of  4d.  and  no  mpre  for  the  loan  of  20f.  by 
the  calendar  month,  including  the  current  month  as  aforesaid.  §  9. 

But  the  party  entitled  to  and  applying  .for  the  redemption  of 
goods  pawned,  within  seven  days  anertheendof  the  first  calendar 
month  after  the  same  have  been  pledged,  may  redeem  the  same 
w^hout  paying  any  thing  by  way  of  profit  to  the  broker  for  the 
said  seven  days,  or  sueh  part  thereof  as  shall  then  have  elapsed  3 
and,  after  Uie  expiration  of  the  first  seven  days,  and  before  theexn 
piration  of  the  last  fourteen  days  of  the  second  calendar  month, 
he  may  redeem  such  goods  upon- paying  the  profit  payable  for 
one  calendar  month  and  a  half;  but  if  after  the  expiration  of  the 
first  fourteen  days,  and  before  the  end  of  the  said  second  calendar 
month,  the  broker  may  take  a  profit  of  the  whole  second  calendar 
month ;  and  the  like  regulation  and  restriction  shall  take  place  in 
every  subsequent  calendar  month,,  wherein  application  shall  be 
made  for  redeeming  goods  pawned .    §  6. 

In  all  cases  where  the  lowest  fraction  of  the  sum  to  be  received 
by  any  pawnbroker  from  persons  offering  to  redeem  goods  shall  be 
a  farthing,  and  such  person  shall  have  paid  the  sum  due,  except 
the  last  farthing,  and  shall  not  produce  a  current  farthing,  but  in 
lieu  thereof  shall  tender  a  halfpenny,  such  pawnbroker  shall  in  ex- 
change  deliver  to  such  person  redeeming  such  goods,  one  good 
and  lawful  farthing,  or,  in  default  thereof,  shall  abate  the  remaining . 
farthing  from  the  sum  total.    §  4. 

Every  pawnbroker  shall  cause  to  be  painted  or  printed,  in  large 
legible  characters,  the  rate  of  profit  allowed  by  this  act  to  be 
taken,  and  also  the  various  prices  of  the  notes  or  memorandums 
to  foe  g^ven  according  to  the  rates  aforesaid,  and  an  account  of 
such  as  are  to  be  given  gratis,  and  of  the  expence  of  obtaining  9 
second  note  or  memorandum,  where  the  former  one  has  been  lost, 
mislaid,  destroyed,  or  fraudulently  obtained ;  and  place  the  same 
in  some  conspicuous  part  of  the  shop  or  place  where  such  business 
is  carried  on,  so  as  to  be  visible  to  the  person  pledging  or  redeein-r 
iiig  goods.    §22. 
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Every  person  who  shall  take  any  goods  by  way  of  pawn,  pledge, 
or  exchange,  whereon  shall  be  lent  above  69.  shally  before  be  ad- 
vance or  lend  any  money  thereon,  enter  in  a  fair  and  regular 
manner,  in  a  book  to  be  kept  for  that  paipose,  a  description  of 
fQch  goods,  and  the  sum  lent  thereon,  with  the  day  and  year,  and 
the  name  of  the  person  by  whom  they  were  pawned,  and  the 
name  of  the  street,  and  number  of  the  house  (if  numbered),  where 
sQch  person  shall  abide,  and  whether  he  be  a  lodger  in  or  keeper  of 
BQch  house^  by  using  the  letter  L.  if  a  lodger,  and  the  letter  H;  if 
a  housekeeper,  and  also  the  name  and  place  of  abode  of  the  owner 
according  to  the  information  of  the  person  so  pawning  the  same ; 
into  all  vmich  circumstances  he  is  required  to  inquire  of  the  party, 
before  any  money  shall  be  advanced ;  and  if  the  sum  lent  shall  not 
exceed  5t.  such  entry  shall  be  made  within  four  hours  after  the 
said  goods  shall  have  been  pawned.    And  every  pledge  upon  whiek 
shall  be  lent  above  lOt.  shall  be  entered  in  a  book  to  be  kept  for  that 
purpose,  separate  from  all  other  pledges ;  and  every  such  entrf 
shall  be  numbered  in  such  book  progressively,  hs  they  are  pawned, 
in  the  following  manner :  viz.  the  tirst  pledge  that  is  received  in 
pawn  in  September  next.  No.  1 ;  the  second  No.  2 ;  and  so  onpro^ 
gressively  until  the  end  of  the  month ;  and  the  first  pledge  in  the 
next  month  shall  be  numbered  J,  and  the  second  2,  and  so  on 
progressively  in  like  manner  until  the  end  of  that  month;  and  so 
on  in  every  succeeding  month  throughout  the  year;  and  upon 
every  note  respecting  suoh  pledge  shall  be  written  the  number  of 
entry  of  such  pledge  so  entered  in  such  book  as  aforesaid;     And  at 
the  time  of  taking  every  pawn,  a  note  or  memorandum,  written  or 
printed,  shall  be  given  to  the  person  pawning  the  same,  containing 
a  description  of  such  goods  received  in  pawn,  and  also  the  money 
advanced  thereon,  with  the  day  and  year,  and  the  names  and 
places  of  abode,  and  numbers  of  the  houses  of  the  parties,  and 
whether  lodgers  or  housekeepers,  by  using  the  letters  aforesaid : 
and  upon  such  note  or  memorandum  or  on  the  «back  thereof,  shall 
be  written  or  printed  the  name  and  place  of  abode  of  such  broker, 
which  note  or  memorandum  the  party  pawning  such  goods  is  re- 
quired to  take ;  and  unless  he  shall  take  the  same,  such  broker 
shall  not  receive  and  retain  such  pledge ;  and  snch  note,  where  the 
sum  lent  is  under  5^.  shall  be  given  gratis. 
If  the  sum  lent  b  5f.  and  under  !()«.  such  broker  may  take  ^d. 

lOs 20# Id. 

20$ 6/. 2d. 

5/.  and  upwards • 4d. 

Which  note  shall  be  produced  to  the  broker  before  he  shall 
be  obliged  to  re-deliver  such  goods,  except  as  hereafter  is  ex- 
cepted.   §  e. 

And  in  all  cases  where  goods  pawned  shall  be  redeemed,  the 
pawnbroker  shall  write  or  indorse  upon  every  duplicate  the  profit 
taken  by  him,  and  shall  keep  such  duplicate  in  his  custody  for  one 
year  next  following*     §  7. 

If  any  person  shall  knowingly  and  designedly  pawn,  or  exchange. 
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0t  unlawfaUy  (Jbpose  ef  the  goods  of  any  other  person,  not  being 
^employed  or  authorized  by  the  owner  90  to  do,  one  justice  may 
grant  his  warrant  to  apprehend  such  offender;  and  if  he  shall  bie 
hereof  convicted  by  the  oath  of  one  witness,  or  on  confessionu 
before  sudi  justice,  he  shall  forfeit  not'more  than  5/.  nor  less  than 
80«.  and  alM  the  value  of  the  goods  \  and  if  not  forthwith  paid, 
the  said  justice  shall  commit  him  to  the  house  of  correction  0^ 
some  other  public  prison  of  the  place  where  he  shall  reside  or  be 
iBonvicted,  there  to  remain  and  belkept  to  bard  labour,  for  not  ipore 
than  three  calendar  months,  unless  the  forfeiture  shall  be  soope^ 
|mid;  and  if  within  three  davs  before  the  expiration  of  the  said 
teem  of  commitment  the  forfeiture  shall  not  oe  pip^,  the  justicfc 
may  order  such  person  to  be  puUicly  whipped  in  su^  house  of 
loorrection  or  prison,  or  in  some  open  public  place  of  the  county, 
l^ity,  division,  town,  or  place,  wherein  the  offence  shull  h&ve  been 
committed,  as  he  shall  think  proper*  The  said  forfeitures,  when 
recovered,  to  be  applied  towards  making  satisfaction  thereout, to 
the  party  injured,  and  defraving  the  costs  of  the  prosecutiofi,  as 
Am  be  acUudged  reasonable  by  such  justice;  but  if  the  par^ 
injured  shall  dedine  to  accept  of  such  satbfacfion  and  costs,  or  u 
there  be  any  overplus  of  the  same,  then  sUch  forfeitures  or  over- 
plus shaJl  be  paid  to  the  overseers  for  the  use  of  the  poor  of  such 
parish  or  place,    §  8. 

If  any  person  shall  counterfeit,  forge,  or  alter  any  such  note 
or  memorandum,  or  procure  the  same  to  be  done,  or  &ha|)  ntter^ 
vend,  or  sell  such  note,  knowing  the  same  to  have  been  counter* 
foited,  forged  or  altered,  with  intent  tq  defraud  any  person,  such 
offender  shall  be  punished  as  hereinafter  mentioned ;  and  any  per- 
9on,  or  his  servant,  or  agent,  to  whom  such  note  shall  be  uttered 
or  offered,  which  he  shall  have  reason  to  suspect  has  been  coun- 
terfeited, forged,  or  altered,  may  seize  the  person  offering' the 
same  and  deliver  him  to  a  constable,  who  shall  convey  him  before 
some  justice  oi  the  peace  where  such  offence  is  supposed  )to  have 
be^n  oommitted ;  and  if,  upon  examination,  it  shall  appefir  to  the 
satisfaction  of  such  justice,  that  such  person  is  guilty^  he  shall 
commit  him  to  the  gaol  or  house  of  correction  of  the  cQunty  oar 
place  where  such  offence  was  committed,  for  any  tifne  not  exceed- 
ing three  Calendar  months,    §  9, 

If  any  person  who  shall  offer  by  way  of  pawn,  pledge,  exchange, 
or  sale,,  any  goods,  shall  not  be  able,  or  shall  refuse  to  give  a  satisr 
factory  account  of  himself,  or  of  the  means  by  which  he  became 
possessed  thereof,  or  shall  wilfully  give  apy  fal^  infonnation  as  to 
whether  such  goods  are  his  own  property  or  not,  or  of  his  ufune  . 
.  and  place  of  abode,  or  of  the  name  and  place  of  abode  of  the 
owner  of  such  goods,  or  if  there  shall  be  any  other  reason  to 
suspect  that  such  goods  are  stolen,  or  otherwise  illegally  or  clan- 
destinely obtained ;  or  tf  any  person  not  entitled,  nor  having  any 
<:olour  of  title  by  law  to  redeem  such  goods,  shall  attempt  to 
redeem  the  same,  it  shall  be  lawful  for  any  person,  his  servant  or 
agent,  to  whom  the  same  shall  be  oflered,  to  seize  and  detain  audi 
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f>er8oii  had  Che  said  foods,  add  to,  deliver  hxok  iauAeHab^iy  intoi 
the  custody  of  a  constable,  who  shall,  as  soon  as  mm  be,  conVey 
such  pers<Mi.  and  the  said  goods  before  a  justice ;  &^d  if  such  jus- 
tice shall,  8^n  examination  and  inquiry,  have  cause  to  suspect 
that  the  said  goods  were  stolen,  or  illegally  or  clandestinely  ob^ 
laineid;  or  thst  the  person  offering  to  rc^eeiu  the  same,  hath  not 
hny  pretence  6^  colour  of  right  so  to  do,  he  shall  coil»mit  such 
person  into  satk  custody  for  such  i;easonable  time  as  shall  be  ne- 
cessary for  obtaining  proper,  information,  in  order  to  be  furthef 
ekaiiiihed ;  and  if,  upon  eithier  information^  it  shall  appear  to  the 
satisfaction  of  such  justice,  that  the  said  goods  were  stolen,  or 
illegally  or  clandestinely  obtained,  or  that  the  person  offering  to 
cedeem  the  same  hath  not  any  pretence  or  right  so  to  do,  he  shall 
commit  such  offender  to  the  gaol  or  house  of  correction  of  the 
county  or  place  where  the  offence  was  committed,  to  be  dealt  with 
according  to  law :  where  the  nature  of  the  offence  shall  authorize 
such  commitment  by  any  other  law,  then  the  same  shall  be  for  any 
time  not  exceeding  three  calendar  months,  at  the  discretion  of 
such  justice.    §  10.   . 

If  any  person  shall  knowingly  buy,  or  take  in  pawn,  or  exchange, 
any  goods  of  any  manufacture,  either  mixed  or  separate,  or  any 
matenab  plainly  intended  for  mapufactnre,  or  put  into  a  sti^  or 
course  of  manufacture,  before  such  goods  arefinij^ed  for  the  pnr'> 
pose  of  wear ;  or  any  linen  or  apparel  which  are  entrusted  to  any 
person  to  wash,  scour,  iron,  mend,  manufEtetiure,  work  up^  finish, 
or  idake  up ;  and  shall  be  convic*ted  thereof,  upon  confession,  or 
on  the  oath  of  one  witness,  be£bre  one  justice,,  he  shall  forfeit  double 
the  sum  given  for  or  lent  on  the  same,  to  be.  paid  to  the  poor,  and 
to  be  recovered  in  like  manner  as  other  penalties  are  by  this  act 
directed ;  and  such  goods  or  materials  shall  abo  be  restored  to 
the  owner  in  the  presence  of  such  justice.    §  1 1. 

If  the.  owner  of  any  goods  of  any  manufacture,  either  nuxed  or 
separate,  or  any  materials  plainly  mtended  or  put  into  a  state  for 
manufacturing,  and  before  the  same  is  completed  for  wear,  or  anv 
linen  or  apparel  so  entrusted  to  wash,  &c,  as  aforesaid,  which  shall 
be  unhLwfiiily  pawned  or  exchanged,  shall  niake  out,  either  on  his 
oath  or  the  oath,  of  one  witness,  before  one  justice,  that  there  is 
J4ist  cause  to  suspect^  that  any  person  has  taken  in  pawn  or  ex-* 
change  any  such  goods  without  his  knowledge,  and  shall  make 
appear  probable  ground  for  such  suspicion,  such  justice  may 
issue  his  warrant  for  searching,  within  the  hours  of  business,  the 
house,  warehouse,  or  other  place  of  any  such  person  who  shall 
be  charged  on  oath  as  suspected  of  having  received  the  same  with- 
out the  privity  of  the  owner :  and  if  the  occupier  of  any  such  place 
•hall*  upon  request  being  made  to  him  by  any  peace-omcer  autho- 
rized to  search,,  refuse  to  open  such  place,  and  permit  such  search 
to  be  made,  such  peace-officer  may  break  open  any  such  house^ 
warehouse,  or  place,  within  the  hours  of  business,  and  search  as 
lie  shall  think  fit  for  the  goods  suspected  to  be  there^  doing  na 
wilful  damage ;  and  if,  upon  such  search,  any  such  goods  so  pawned 
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or  exchanged  skall  be  founds  and  the  property  of  the  owner 
shall  be  nutde  out  to  the  satiflfiBu:tion  of  such  justice^  by  the  octk 
of  one  witness,  or  by  the  confession  of  the  person  charged,  suck 
justice  shall  <;ause  the  goods  so  found  to  be  forthwith  restored  to 
the  owner.    §  12. 

And  if  the  owner  of  any  goods  unlawfully  pawned,  pledged,  or 
exchanged,  shall  make  out,  either  on  his  oath,  or  by  the  oath  of 
one  witness,  before  one  justice,  that  such  owner  hath  had  his  goodt 
unlawfully  obtained  or  taken  from  him,  and  that  there  i^  joat 
cause  to  suspect  that  any  person  within  the  jurisdiction  of  sock 
justice  hath  knowingly  and  unlawfully  taken  to  pawn,  or  by  way  of 
pledge,  or  in  exchange,  any  goods  of  such  owner,  and  without  his 
privity  or  authority,  and  shall  make  appear  to  the  sadsfactioii  of 
such  justice  probable  grounds  for  such  the  owner's  suspicion,  he 
may  issue  his  warrant  for  searching,  within  the  hours  of  businesi, 
tile  house,  warehouse,  or  other  place  of  any  such  person  so  charged 
as  aforesaid  ;  and  if  the  occupier  thereof  shall,  on  request  to  hia 
made  to  open  the  same  by  any  peace-officer  authorized  to .  search 
there  by  warrant  of  such  justice,  refuse  to  open  and  p^mit  the 
same  to  be  searched,  it  shall  be  lawful  for  such  peace-officer  to 
break  open  any  such  house,  warehouse,  or  other  place,  within  the 
hours  of  business,  and  to  search,  as  he  shall  think  fit,  therein  for 
the  goods  suspected  to  be  there,  doing  no  wilful  damage;  and  no 
person  shall  oppose  or  hinder  any  such  search ;  and  if,  upon  search, 
any  of  the  goods  shall  be  found,  and  the  property  of  the  owner 
shall  be  made  out  to  the  satisfaction  of  such  justice,  by  the  oath  of 
one  witness,  or  confession,  such  justice  shall  thereupon  cause  the 
same  to  be  forthwith  restored  to  the  owner.     §  13. 

If  any  goods  shall  be  pawned  or  pledged  for  securing  any  money 
lent  thereon,  not  exceeding  in  the  whole  the  principal  sum  of  10^- 
and  the  profit  thereof,  and  if  within  one  year  af^er  the  pawning 
thereof,  (proof  haying  been  made  on  oath  by  one  witness,  and  hy 
producing  the  note  or  memorandum  directed  to  be  g^ven  bv  thw 
act  as  aforesaid  before  any  such  justice,  of  the  pawning  of  such 
goods  within  the  said  space  of  one  year,  or  one  year  and  three 
months,  as  the  case  may  be), ,  any  such  pawner  who  was  the  reil 
owner  of  such  goods  at  the  time  of  the  pawning  thereof,  shail 
tender  to  the  person  who  lent  on  security  of  the  said  goods  the 
principal  money  borrowed  thereon,  and  profit  according  to  the 
rates  by  this  act  established ;  and  if  the  person  who  took  the 
goods  in  pawu  shall  thereupon  neglect  or  refuse  to  deliver  back  the 
goods  so  pawned  for  any  Sum  not  exceeding  the  said  principal 
sum  of  10/.  to  the  person  who  borrowed  the  money  thereon;  in 
such  case,  on  oath  thereof  made  by  the  pawner,  or  some  other 
credible  person,  any  justice  of  the  place  where  the  .person  who 
took  such  pawn  shall  dwell,  on  the  af^lication  of  the  borrower, 
shall  cause  such  person  to  come  before  him,  and  shall  examine  on 
oath  the  parties  themselves,  and  such  other  credible  persons  as 
shall  appear  before  him,  touching,  the  premises ;  and  if  tender  of 
the  principal  money  due,  and  all  profit  thereon,  shall  be  proved 
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by  o«lh  to  have  been  made  within  the  sakf  space  of  one  year  (or 
6at  ^ear  and  three  months,  as  the  case  nay  be);  then,  on  pay« 
ittient  by  the  borrower  of  such  principiil  inoney,  and  the  prbnt 
due  hereon  as  aforesaid  to  the  lender,  and  in  case  the  lender 
shall  refuse  to  accept  thereof  on  tender  before  such  justice,  he 
sUMl  thereupon,  by  order  under  his  hand,  direct  the  goods  so 
pawned  f<HtnwitlLto  be  delivered  to  the  pawner;  and  if  th^  lender 
shall  neglect  or  refuse  to  deliver  up,  or  make  such  satisfaction  for 
iiKh  goods  as  aforesaid  as  such  justice  shall  order,  then  he  shaH 
oommit  the  party  refusing  to  the  house  of  correction,  or  some  other 
iniUic  prison,  until  he  shall  deliver  up  the  said  goods  according  to 
Uie  order  of  such  justice,  or  make  satisfetction  for  the  vidde  there-" 
Hf  to  Uie  party  entitled  to  the  redemption.    §  14. 

And  whereas  inconveniences  have  arisen  to  pawnbrokers  from 
several  different  persons  claiming  a  property  in  Uie  same  goods; 
for  remedy  whereof  it  is  enacted,  that  the  person  who  shall  pro- 
duce such  note  or  memorandum  as  aforesaid,  and  require  a  oeK- 
very  of  the  goods  mentioned  therein,  shall  be  deemed  the  owner; 
ana  such  pawnbroker,  after  receiving  satisfaction  respecting  prin- 
cqNd  and  profit  as  aforesaid,  shall  deliver  such  goods  to  the  per- 
son prodtfcing  such  note  or  memorandum,  and  he  shall  be  indem-* 
hified ;  unless  he  shall  have  had  previous  notice  irom  the  real 
owner  not  to  deliver  such  goods,  or  notice  that  the  same  are  sus- 
|>ected  to  have  been  fraudulently  or  feloniously  taken  or  obtained ; 
and  unless  the  real  owner  proceed  in  liianner  hereafter  mentioned 
for  redeeming  goods  pledged,  where  such  note  or  memorandum 
hath  been  lost,  mislaid,  destroyed,  or  fraudulently  obtained  from 
the  owner  thereof.    §  15. 

In  case  such  pawnbroker  shall  have  had  such  notice  as  afore- 
said, or  if  any  such  note  or  memorandum  shall  be  lost,  mislaid, 
destn^ed,  or  fraudulently  obtained  from  the  owner,  and  the 
goods  mentioned  therein  shall  remain  unredeemed,  the  broker  with 
whom  such  goods  were  pledged,  at  the  request  of  any  person  who 
shall  represent  himself  as  the  owner  thereof,  shall  deliver  to  such 
person  a  copy  of  such  note  or  memorandum ;  with  the  form  of  an 
affidavit  of  the  particular  circumstances  attendihg  the  case  writ' 
tea  thereon,  as  the  same  shall  be  stated  to  him  bj  the  party  ap- 
plying ;  for  which  copy  and  affidavit,  in  case  the  money  lent  shall 
not  exceed  5f .  the  broker  shall  receive  one  halfpenny ;  and  if  above 
6t.  and  not  exceeding  iO«.  he  shall  receive  ld,s  and  if  above 
lOt.  he  shall  receive  the  like  sum  as  he  is  entitled  to  take  on  giving 
the  original  note  or  memorandum,  to  be  paid  by  the  person  ap- 
pWing.  And  the  person  having  obtained  such  copy  and  form  of  an 
alBdavit  shall  thereupon  prove  his  property  in  such  goods  to  the 
satisfaction  of  some  justice,  and  also  verify  on  oath  the  truth  of  the 
particular  circumstances  attending  the  case  mentioned  in  such 
affidavit;  the  taking  of  such  oath  to  be  authenticated  by  the 
hand-writing  of  such  justice.  Whereupon  the  broker  shall  suffer 
the  person  proving  such  property  to  redeem  such  goods,  on  leaving 
such  note  onn^morandum  and  affidavit  with  such  broker;    §  16. 
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And  all  pawned  goods  shall  be  deemed  forfeited,  and  maj  be 
sold,  at  the  expiration  of  one  year  from  the  time  of  pawning  the 
same ;  and  where  the  sum  lent  thereon  shall  be  above  lUi .  and  not 
exceeding  10/.  shall  be  sold  by  public  aaclion»  but  not  otherwise, 
by  tile  broker;  and  the  same  shall  be  exposed  to  public. yiew,.aBd 
a  caStalogue  thereof  published ;  and  an  advertisement,  givi^  no- 
tice of  such  sale,  and  containing  the  name  of  such  broker,  shall  be 
inserted  on  two  several  days  in  some  public  newspaper,  two  dayi 
at  least  before  the  first  day  of  sale,  on  pain  of  forfeiting  to  the 
owner  10/.    ^  17. 

But  if  any  person  entitled  to  redeem  such  goods  shall,  before 
the  end  of  the  year,  give  notice  -in  writing,  or  in  the  presence  of 
one  witness,  to  the  person  who  has  the  same  in  pawn,  ot  letve 
such  notice  at  his  usual  plaqe  of  abode,  not  to  sell  such  goods  at 
the  end  of  the  said  year,  the  same  shall  not  be  sold  until  three  ca- 
lendar months  from  the  end  of  the  said  year;  during,  which  three 
months  the  owner  shall  have  liberty  to  redeem  the  said  goods  on 
the  terms  aforesaid.    §  18. 

^  Provided,  that  all  pictures,  prints,  books,  bronzes,  statues,  \fas^ 
carvings  in  ivory  or  marble,  cameos,  intaglios,  musical,  mathema- 
tical, and  philosophical  instruments,  and  china,  whiclk  shall  be 
sold  by  public  auction,  as  directed  by  the  act  in  cases  of  other 
pawns,  shall  be  sold  by  themselves,  and  without  any  other  goods 
being  sold  at  such  sale,  four  times  only  in  every  year ;  viz*  on  the 
first  Monday  in  the  months  of  January,  April,  July,  apd  October 
yearly,  .and  on  the  following  days,  if  the  sale  shall  exceed  one 
day,  and  at  no  other  time ;  and  the  auctioneer  shall  cause  the  sane 
to  be  exposed  to  public  view,  and  catalogues  thereof  to  he  pab- 
Ibhed,  and  an  advertisement  giving  notice  of  such  sale,  and  coo? 
taining  the  name  of  the  pawnbroker,  which  shall  be .  inserted  in 
some  public  newspaper  two  several  days,  three  days,  at  the  least 
before  the  day  of  safe,  upon  pain  of  forfeiting  to  the  owner  of  soch 
goods  any  sum  not  exceeding  5/.  nor  less  than  40$.    §  19. 

Every  pawnbroker  shall  enter  into  a  book  to  be  kept  for  that 
purpose  a  just  account  of  the  sale  of  such  goods,  expressing  the 
day  when,  and  the  money  for  which  the  same  were  sold,  together 
with  the  name  and  place  of  abode  of  the  auctioneer  and  purchaser; 
and  if  such  goods  are  sold  for  upwards  of  10«.  or  for  more;tliaBis 
due  thereon,  the  overplus  shall  be  paid  on  demand  to  the  persoa 
by  whom  or  on  whose  account  such  goods  were  pawned,  if  such 
demand  be  made  within  three  years  atiter  such  sale,  the  necessary 
costs  and  charges  of  such  sale  being  first  deducted ;  and  the  persoa 
who  pawned  such  goods,  or  for  whom  they  were  so  pawned,  shall, 
(or  bis  satisfaction,  be  permitted  to  inspect  the  entry  made  of  soch 
sale,  paying  for  such  inspection  Id.  ancf  no  more.  And  if  any  per- 
son shall  refuse  the  person  who  pawned  such  goods  to  inspect  such 
entry,  or  if  he  be  an  executor,  administrator,  or  assignee,  at  such 
time  producing  his  letters  testamentary,  letters  of  administration  or 
assignment ;  or  if  the  goods  were  sold  for  more  than  the  som 
entered  in  such  book ;  or  if  such  person  shall  not  have  made  such 
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entrap  or  sbdl  not  have  band  Jide  sold  the  goods  for  the  best 
price;  and  aecording  to  the  directkHis  of  this  act;  or  shall  refuse 
to  Miy  Buchoverplason  demaad  as  aforesaid ;  he  shall  forfeit  10/* 
mna  treble  die  sum  such  goods  wore  ortginall^r  pawned  for;  to  the 
person  fat^r  whom  or  on  whose  account  they  were  pawned ;  to  be 
leiiiedby  distress,  by  two  justices  where  the  offence  shall  be  com- 
mitted.   V20. 

No  person  having  goods  in  pawn,  shall,  either  by  himself  or  other 
person,^  purchase  any  such  goods  during  the  time  they  shall  remain 
inhis  euBtbdy  upon  such  pawn  (except  at  such  publicBuction) ;  nor 
shall  suffer  the  same  to  be  redeemed  with  a  view  or  intention  of 
purchasing  thereof ;  nor  make  any  contract  with  any  person  offer- 
ing to  pawn  the  same,  or  with- the  owner  of  the  pawn,  for  the  pur- 
chase, sale,  or  disposition  of  the  said  goods,  before  the  end  of  one 
year  from  the  time  of  pawning  the  same ;  nor  shall  purchase, 
receive,  or  take  any  goods  in  pawn  from  any  person  who  shall 
appear  to  be  under  the  age  of  twelve  years,  or  to  be  intoxicated 
with  liquor ;  or  purchase  or  take  in  pawn  or  exchange  the  note  or 
inemoruidum  aforesaid  of  any  other  broker ;  nor  buy  any  foods  in 
the  course  of  hb  trade  before  eight  o'clock  in  the  morqing,  nor 
after  seven  in  the  evening ;  nor  employ  any  servant  or  apprentice 
or  other  person  under  sixteen  years  of  age,  to  take  in  any  pslwn ;  ^ 
nor  receive  any  goods  by  way  of  pawn  or  exchange  before  eight  in 
the  morning  nor  after  nme  in  the  evening,  between  Michaehnas-day 
and  Lady-  day,  nor  before  seven  in  the  morning  and  after  ten  in 
the  evening  the  remainder  of  the  year,  except  only  on  the  evenings 
of  Saturdays  throughout  the.year,  and  the  evenings  preceding  Qooi 
Friday  and  Christmas-day,  and  every  fast  or  thanksgiving-day 
appointed  by  his  majesty :  on  which  davs,  and  on  Sundays,  no 
person  shall  carry  on  the  trade  of  a  pawnbroker!    §  21. 

And  if  it  shall  appear,  or  be  proved  upon  oath  before  a  iustice, 
that  the  goods  pawned  as  aforesaid  have  been  sold  before  the  time 
limited,  or  embezzled,  or  lost,  or  become  of  lev  value  than  when 
pawned,  through  the  neglect  or  wilful  misbehaviour  of  the  person 
to  whom  they  were  pawned,  such  justice  shall  award  a  reasonable 
satisfaction  to  the  owner  in  respect  of  such  damage ;  and  the  sum 
so  awarded,  in  case  the  same  shall  not  amount  to  the  principal  and 
profit  due  to  such  broker,  shall  be  deducted  thereout ;  and  it  shall 
be  sufficient  for  the  pawner  to  pay  or  tender  the  balance,  and,  upon 
so  doing,  such  justice  shall  proceed  as  if  the  pawner  had  paid  or 
tendered  the  whole  money  due  for  principal  and  profit  as  afore- 
said :  and  if  such  satisfaction  to  be  allowed  shall  be  equal  to  or 
exceed  the  principal  and  profit  as  aforesaid,  then  such  broker 
shall  deliver  the  goods  so  pledged  to  the  owner,  without  being  paid 
any  thing  for  principal  or  profit,  and  shall  also  pay  such  excess  (if 
any),  on  penalty  of  10/.  to  be  recovered  in  manner  hereinafter 
mentionea.    §  24. 

*  And  on  every  occasion  where  such  justice  shall  think  the  produc- 
tion of  any  book,  note,  voucher,  memorandum,  duplicate,  or  other 
paper  necessary,  which  shall  or  ought  to  be  in  the  hcnds  or  power 
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of  aay  broker,  he  shall  Mmnioii*  hiiki  to  aUeikl  with  tbe;f 
which  he  is  required  to  produce  in  tbe  state  the  same  was  miMke  ai 
the  time  the  pawn  was  receiyed,  without  any  alteration»  erase* 
men^  or  oUtteration  whattoerer ;  and  in  case  ht  shall  neg^eol  to 
attend^  or  to  produce  the  same  in  ks  tmeand  perfect  state^  he shall» 
unless  he  shew  good  cause  to  the  satisfaction  of  saoh  jus^ce,  for* 
leit  not  exceeding  10/.  nor  less  than  6/.  to  be  levied  as  hereafter 
mentioned.    S  25« 

But  no  person  shall  beliaUe  Corany  proseoution  befere;My  j^se- 
tice>  unless  informatioa  be  given  withm  twelve  calendar  months 
next  after  the  offence  was  committed ;  and  sadi  proseentkm  dull 
be  before  some  naghbouring  justice,  where  the  offence  shall  have 
been  committed;  except  in  London.    §  27* 

And  the  churchwardens  or  overseers  of  the  parish  or  plaoe  .where 
any  offence  shaB  be  supposed  to  have  been  committed,  or  some  one 
of  them,  at  the  discretion  of  such  justice,  on  having  notice  ftom 
him  lor  thet  purpose,  shall  prosecute  such  offender  at  the  expenoe 
of  such  p^rUh  or  place.    §  28* 

But  nothing  herein;  shaU  extend'  to  any  person  who  shall  lend 
mon^  upon  pawn  or  pledge  at  the  rate  or  6/.  per  cent*  interest^ 
without  taking  any  greater  profit  for  the  loan  thereof.    4  26. 

And  no  person  whQ  has  been  convicted  of  any  finmd,  or  «f 
o^tnining  money  under  false  pretences,  or  of  any  felony,  shaUpro* 
secure  or  inform  against  any  person  for  any  offienoe  against  this 
•ct.    ,^29. 

And  all  the  provisions  of  this  act  shall  extend  to  and  include  the 
executory,  admtnistrators,  and  assigns^  of  every  deceased  pawih* 
broker,  as  if  he  were  living,  except  that  no  such  executor  or  admi* 
aistrator  shall  be  answerable  for  any  penalty  personally*  or  out  of 
his  own  estate,  unless  forfeited  by  his  own  act.    §  81. 

In  case  any  pawnbroker  shall  ottend  against  this  act,  in  negleoting 
to  make  in  a  fair  and  regular  manner,  in  such  book  as  aforesaid,  any 
such  entry  as  is  hereby  required,  he  shall  forfeit  for  each  offence 
not  exceeding  10/.  as  to  suchjustice  shall  seem  reasonable  and  fit; 
and  for  every  other  offence,  where  no  other  penalty  is  imposed,  not 
more  than  10/.  nor  less  than  40«. ;  the  same  respectively  to  be  le- 
vied by  distress  and  sale,  half  to  the  person  complaining,  and  half 
to  the  poor,  if  not  herein  otherwise  diisposed  of  and  applied.  S  M* 

By  the  30  Geo.  II.  c.  24.  §  16.  any  justice  unto  whom  com- 
plaint upon  oath  shall  be  made  of  any  offence  committed  against, 
this  act  shall  issue  his  warrant  for  bringing  before  him,  or  some 
other  justice  of  such  place,  the  person  charged  with  the  offence ; 
and  the  justice  before  whom  he  is  broughtshall  hear  and  determiiie 
the  matter,  and  proceed  to  judgment  and  conviction.  And  if  it 
shall  appear  upon  oath,  to  the  satisfaction  of  such  justice,  that  any 
person  within  hb  jurisdiction  can  give  material  evidence  on  bdi^f  of  . 
the  prosecutor  or  of  the  person  accused,  and  who  wHInot  v<rfttntaril^ 
appear,  he  shall  issue  his  summons  to  convene  him  to  givehin  evi- 
dence ;  and  if  he  shall  neglect  or  refuse  to  appiear  in.  suon  suminona, : 
and  no  just  exdhse  shall  be  offered,  then  (on  proof,  upon  oath,  of  tke 
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sumitiapi^  hiavuig  been  ^erv^  upon  hia()  be  shall  is^tie  his  warrant  to 
brii^  9iicli  wita^ss  before  bim ;  and  oa  bis  appeaTaiioe»  if  be  sbaU 
refas^  to  be  examined  on  oatb,  witbout  offering  jnsi;  iwise.fpr  siicb 
Kfusaly  tbe  justice  sball  commit  him  to  the  p^Uc  prison  for  any 
time  not  exceeding  three  months ;  and  if^.on  snob  examination,  tbe 
justice  shall  deem  tbe  evidence  of  any  such  witness  to,  be  material* 
he  msy  bind  over  such  witness^  unl^sis  a  feme-coyert»,or  under  the 
age  of  twenty -one  years,  by  recognisance  in  a.reasonable  penalty* 
to  appear  and  give  evidence  at.  the  next  sessions  or  assizes. 

And  no  person  charged  on  oath  with  being  gailty  of  any  of  the 
offences.pnnishable  by  this  act,  and  which  sh^U  require  bail,  sball 
be  admitted  to  bail  before  twenty^four  hours  liotioe  at  leaat  shall  be 
proved  by  oath  to  have  been  eiven  in  writing  to  the  prosecutor  of  tbe 
■ames  and  plae^  of  abode  oftbe  persons  proposed  to  b^  bail  for  any 
•iic^  offender;  unless  the  hail  offered  shall  be  well  known  to  tbe 
jnstaee,  and  be  shall  approve  of  tbjem.  .  And  every  such  offender 
wbo^shall  be  bound  over  to  the  sessions  or  as^ses  shall  be  tried 
at  tjhe  next  sessions  or  assises  to  be  held  after  his  .being  appre^ 
bended,  unless  the  court  shall  think  fit  to  put  off  the  trial,  on  jnst 
cause  made  out  to  them.  ... 

Nfk  fee  Of  gratuity  shall  be  taken  for  any  summons  or  warrai^t  of 
aay  justice,  no  Air  as  the  same  relates  to  goods  pawniedy  pledged* 
taken  in  exchange,  or  unlawfully  disposed  of.    §  V^ 


CHAPTER  XXI.  . 


Agricultural  Laws, 

In  many  parts  of  this  work  will  be  found  subjects  interwoven  with 
tbe  interests  and  concerns  of  the  £armer ;  what  is  now  proposed 
in  this  Chapter  is,  to  collect  some  of  tbe  most  useful  of  those  laws 
relating  to  this  body  of  meo,^  which  have  not  l)een  noticed  in  other 
parts  of  our  work. 

(y  Buiier  and  Cheese. 

By  the  36  Geo.  III.  c.86.  §10.  the  13  &  14  Car.  II.  c.26.  an<| 
so  much  of  tbe  4  W.  c.  7.  as  discharges  persons  from  the  effect 
of  any  part  of  the  13  &  14  Car.  II.  for  preventing  frauds  in  the 
selkjs  afler  the  factor  or  buyer  has  contracted  for  the  same,  are 
repealed ;  and  new  regulations .  are  made  respecting  the  packing, 
weight,  and  sale  of  butter,  as  follow : — 

Every  cooper  or  other  person  who  shall  make  any  vessel  for  the 
packing  of  butter  shall  make, the  same  of  good  and  well-seasoned 
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timber,  and  tight,  and  not  leaky,  and  shall  groove  in  the  heads 
and  bottoms  thereof;  and  every  such  vessel  shall  be  a  tub,  firkin, 
'Or  half-firkin,  and  no  other,  which  shall,  when  delivered  by  such 
cooper  or  person  making  the  same,  be  of  the  weight  and  propor- 
tions, and  capable  of  containing  the  several  quantities  of  butter 
hereinafter  mentioned:'  tfiz.  Every  tub  shall  weigh  of  itself,  inchi- 
ding  the  top  and  bottom,  not  less  than  11  lb.  nor  more  than  16  lb. 
i^voirdupois  weight,  and  neither  such  top  or  bottom  shall  be  more 
than  five-eighths  of  an  inch  thick  in  any  part  thereof,  and  shall  be 
capable  of  containing  84  lb.  of  butter,  and  not  less:  ewery  Jurkm 
shall  weigh  of  itself,  including  the  top  and  bottom,  not  less  than 
7  lb.  nor  more  than  11  lb.  and  neithef  the  top  or  bottom,  shall  be 
more  than  four-eighths  of  an  inch  thick  in  any  part,  and  shall  be 
capable  of  containing  not  less  than  56  lb.  of  bulter :  and  every 
hal/'Jirkin  shall  weigh  of  itself,  including  the  top  and  bottom,  not 
less  than  4  lb.  nor  more  than  6  lb.  and  neither  the  top  or  bottom 
shall  be  more  than  three-eighths  of  an  inch  thick  in  any  part,  and 
shall  be  capable  of  containing  not  less  than  28  lb.  of  butter ;  on 
pain  of  forfeiting,  by  the  cooper  or  other  person  making  the  same, 
lOt.  for  every  such  vessel.    §  1. 

And  every  such  maker,  before  such  vessel  shall  go  out  of  his 
possession,  shall,  on  the  outside  of  the  bottom,  with  an  iron,  brand 
his  name  at  full  length,  in  permanent  and  legible  letters,  together 
with  the  exact  weight  or  tare  thereof,  on  the  like  penalty.    §  2. 

And  every  such  maker  shall  moreover  mark  in  like  manner  on 
the  bottom  of  every  such  vessel,  in  addition  to  his  name,  his  place 
of  abode  or  dwelling,  in  the  following  manner ;  viz,  if  he  dwell  in 
a  city  or  market-town,  then  the  name  thereof;  if  in  a  village, 
township,  or  other  division  of  a  parish,  then  the  name  of  the 
parish  wherein  the  same  is  situate ;  and  if  in  an ' extra-parochial 
place,  then  the  name  of  the  next  adjoining  parish ;  on  pain  of  for- 
feiting I0«.  for  every  such  offence.     d8  Geo.  III.  C.73.  §1. 

And  every  factor  or  agent  ibr  bMying  or  selling  butter  for  others, 
who  shall  buy,  sell,  or  offer  for  sale,  or  have  in  his  custody  for 
sale,  or  shall  order,  consign,  forward,  or  send  any  vessel  contain- 
ing butter  for  sale,  which  shall  not  be  made,  and  extemaUy 
marked,  and  have  the  weight  of  butter  therein  imprinted,  accord- 
ing to  the  directions  of  this  and  the  above  act,  shall  forfeit  "20*. 
for  every  such  offence.     §  2. 

And  every  cheesemonger,  or  seller  or  dealer  in  butter  on  his 
own  account,  who  shall  offer  for  sale,  or  have  in  his  possession 
for  sale^  any  vessel  containing  such  butter,  which  shall  not  be 
externally  marked  as  aforesaid,  shall  forfeit  105.  for  every  such 
offence.     §  3. 

And  every  dairyman,  fanner,  or  seller  of  butter,  or  other  person 
who  shall  pack  any  butter  for  sale,  shall  pack  the  same  in  such 
vessels  as  aforesaid,  and  no  other ;  and  shall  properly  soak  and 
season  such  vessels  before  such  packing  therein;  and  when  so 
seasoned,  shall,  on  the  bottom  thereof  on  the  inside,  and  on  the  top 
on  the  outside^  with  an  iron,  brand  his  name  at  fuU  length  in  like 
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letters;  and  also  on  the  outside  of  the  top,  and  on  the  bolige  or 
bodj  thereof,  the  true  weight  or  tare  of  such  empty  yessel  when 
80  seasoned,  and  abo  his  name  in  like  manner  on  the  bouge  or  body 
across  two  different  staves  at  least,  to  prevent  the  same  being 
taken  out  and  changed ;  and  shall  distinctly  and  at  full  length 
imprint  his  name  upon  the  top  of  the  butter  in  such  vessel  when 
£lled ;  on  pain  of  forfeiting  5/.  for  every  such  offence.  30  Geo.  III. 
C.8B.  §3. 

And  every  dairyman,  farmer,  or  seller  of  butter,  or  other  person 
packing  butter  for  sale,  shall  (exclusive  of  the  tare  of  such  vessel) 
pac^k  in  every  tub  not  less  than  84  lb.  firkin  56  lb.  and  half  firkin 
!i8lb.  of  good  and  merchantable  butter ;  and  no  butter  which  is 
old  or  corrupt  shall  be  mixed  or  packed  up  in  any  such  vessel 
with  that  which  is  new  and  sound,  nor  shall  any  whey  butter  be 
picked  or  mixed  with  that  which  is  made  of  cream,  but  every  such 
vessel  shall  be  of  one  sort  and  goodness  throughout;  and  no 
hotter  shall  be  salted  with  great  salt,  but  with  fine  small  salt,  and 
not  intermixed  with  more  than  is  needful  for  its  preservation ;  on 
pain  of  forfeiting  5/.     §  4. 

And  every  cheesemonger,  dealer  in  butter,  or  other  person  who 
shall  sell  any  tub,  firkin,  or  half  firkin,  shall  deliver  therein  the  full 
quantity  aforesaid,  and  in  default  shidl  be  liable  to  an  action  for 
recovery  of  satisfaction  with  costs.    §  5. 

And  if  any  change,  altieration,  fraud,  or  deceit,  shall, be  used  or 
practised,  either  in  the  vessel  wherein  the  butter  is  packed  for 
sale  as  aforesaid,  or  in  the  butter  itself,  whether  in  quantity, 
quality,  weight,  or  otherwise,  or  in  any  such  brands  or  marks 
as  aforesaid,  or  in  the  staves  whereon  the  same  shall  be  placed,  or 
ia  any  other  manner  howsoever,  after  the  packing  thereof  for  sale 
as  aforesaid ;  every  person  concerned  therein  shall  forfeit  30/.  for 
every  such  offence.     §  6. 

And  no  cheesemonger,  dealer,  or  other  person,  shall  repack  for 
sale  any  butter  in  any  such  vessel  as  aforesaid ;  on  pain  of  for- 
fieitin|^  5/.  for  every  tub,  firkin,  or  half-firkin  so  repacked.    §  7. 

Provided,  that  no  person  shall  be  liable  to  any  of  the  penalties 
of  tliis  act  for  using  any  such  vessel  as  aforesaid,  after  the  BritUh 
butter  packed  therein  hath  been  taken  thereout,  for  the  repacking 
for  Mde  any  foreign  butter,  and  who  shall  first  entirely  cut  out  or 
effiftoe  the  names  of  the  original  dairyman,  farmer,  or  sell^^r,  leaving 
the  name  and  tare  of  the  cooper^  and  the  tare  of  the  original  dairy- 
man, farmer,  or  seller  thereon,  ifind  shall  afterwards  with  an  iron 
brand  his  name  in  words  at  length,  and  the  words  Foreign  Butter 
in  permanent  and  legible  letters,  upon  the  bouge  or  body  of  eve^ 
such  Tessel,  across  two  staves  at  the  least,  to  denote  that  such 
batter  is  foreign  butter.    §  8. 

And  if  any  person  shall  hereafter  be  convicted  of  counterfeiting 

or  forging  any  name  or  mark  of  any  such  owner,  or  farmer,  or 

dajryman,  as  aforesaid,  or  any  part  thereof,  or  cause  the  same  to 

be  done,  he  shall  forfeit  40/.     §  0. 

All  penalties  above  6/.  are  to  be  recovered  in  the  courts  at 
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WestminsUr.  And  all  ofiences  aninst  tbb  act,  the  mode  of  de* 
terminiBg  which  is  not  hereinbefore  pre0cribed»  and  where  the 
penalties  shall  not  exceed  61.  may  be  heiiard'  and  determined  by 
one  j^dtice^  who»  on  proof  upon  oath  byone  witiiess,  may  levy  such 
penalties  by  distress  and  sale  of  the  offender's  g^dods  (returning  the 
overplus^  'after  dedactSng^the  costs),  to  be  appli^  to  the  use  <^the 
informer ;  and  for  want  of  sikfiicient  distress,  or  if  such  pen&lty  be 
not  forthwith  paid,  such  offender  may  be  comniitted  to  the  gaol  or 
house  of  correction,  without  bail,  for  not  exceeding  diree  cdendar 
months^  nor  less  than  twenty-eight  days,  unless  such  penalty  and 
reasonablie  charges  be  sooner  paid.  30  Geo.  III.  c.  86.  §  10; 
88  Geo.  ni.  c.  73.  t  4. 

And  if  any  person  shall  think  himself  aggrieved  by  the  judgment 
of  the  said  justice,  he  may  appeal  to  the  next  sessions,  who,  upon 
receiving  such  conviction  drawn  up  as  aforesaid,  may  hear  and  de- 
termine the  same,  and  may  award  costs  to  either  party,  as  to  them 
shall  seem  meet.    §11,  12. 

'  And  no  such  conviction  shall  be  set  aside  by  such  sessions  for 
want  or  form,  if  the  material  facts  alleged  therein  be  proved  to 
their  satisikction ;  nor  shall  the  same  be  removed  by  eertiarari  into 
any  other  court.    §  13. 

Provided,  that  nothing  herein  shall  extend  to  the  packing  of 
butter  in  any  pot  or  other  vessel  not  capable  of  containing  more 
than  14  lb.     ^16. 

Provided  also,  that  every^  information,  prosecution,  or  suit,  shall 
be  commenced  within  four  months  after  the  offence  committed.  §  17. 

Caiiic, 

Por  the  encouragement  of  farms,  and  to  prevent  the  aecumula* 
lion  of  farms  in  a  few  hands,  it  is  enacted  by  the  28  Hen.  VIII. 
c.  13.  that  no  person  shall  have  more  than  2000  sheep,  at  six  score 
to  the-hundred,  over  and  above  what  is  necessary  for  his  house- 
hold, except  it  be  upon  his  own  inheritance  only ;  on  pain  of  for- 
feiting 3«.  4d.  for  every  sheep  above  that  number.  '  Provided,  that 
lambs  shaH  not  be  accounted  sheep  till  the  second  Midsummer  after 
th^  are  yeaned. 

And  if  any  person,  by  reason  of  being  executor  or  administrator, 
ahall  happen  to  have  more,  he  shall  sell  off  within  a  year  the  sur* 
plus  above  two  thousand. 

By  3  &  4  Edw.VI.  c.  19.  no  person  shall  buy  or  sell  any  ox, 
steer,  runt,  cow,  heifer,  or  calf ,  and  sell  the  same  alive  again  in  the 
same  market  or  fair ;  oa  pain  of  forfeiting  double  the  value,  half 
to  the  king,  and  half  to  him  that  shall  sue. 

Com. 

To  buy  or  sell  com  in  the  sheaf,  before  it  is  threshed  and  mea- 
sured, is  against  the  common  law  of  England ;  because  by  such 
sale  the  market  is  in  effect  forestalled. 

By  22  Car.  II.  c.  8.  if  any  person  shall  sell  com  otherwise  than 
hy  Winchester  measure  sealed  and  stricken  by  the  brim,  he  sball^ 
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forfeit  40f.  to  the  use  of  the  poor ;  and,  in  default  6(  paytdent^  be 
imprisoned  till  paid. 

And,  moreover,  every  person  who  shall  sell  or  buy  corn  without 
measuring,  being  thereunto  required,  or  in  any  other  manner  thau 
is  by  the  22  Car.  il.  c.  8.  directed,  and  that  without  the  shaking 
of  the  measure  by  the  buyer,  shall,  besides  the  penalty  of  that  act, 
forfeit  all  the  com  so  bought  or  sold,  or  the  value  thereof,  to  the 
party  complaining.     22  <&  23  Car.  II.  c.  12. 

And  no  custom  or  prescription  shall  prevail  against  the  unifor- 
mity of  measures,  notwithstanding  such  custom  may  have  existed 
beyond  all  memory,  and  have  been  used  without  interruption. 

Gleaning. 

It  has  been  said,  that  by  the  common  law  and  custom  of  England, 
the  poor  are  allowed  to  enter  and  glean  upon  another*s  ground 
after  the  harvest,  without  being  guilty  of  trespass ;  but  it  is  now 
positively  settled,  that  a  right  to  glean  in  the  harvest-field  cannot 
be  claimed  by  any*person  at  common  law;  neither  have  the  poor 
of  the  parish,  legally  settled,  such  a  right: 

Sak  of  Har$e$  in  Fain. 

By  the  2  d?  8  P.  &  M.  c.  7.  and  31  Eliz.  c.  11.  the  keeper  of 
every  fair  or  market  shall  yearly  appoint  a  certain  special  and  open 
place,  where  Korses  shall  be  sold,  m  any  fair  or  market  overt ; 

And  shall  appoint  one  or  more  persons  to  take  toll  there,  and  to 
keep  the  same  place  from  ten  in  the  forenoon  till  sun-set. 

And  the  sale  or  exchange  in  any  fair  or  market  overt  of  any 
stolen  horse  shall  not  alter  the  property,  unless  the  same  shall  be 
in  the  time  of  the  said  fair  or  maricet  openly  ridden,  led,  walked, 
driven,  or  kept  standing,  for  one  hour  together  jat  least,*  between 
ten  of  the  clock  and  sun-set,  in  the  open  place  of  the  fair  or  market 
wherein  horses  are  commonly  used  to  be  sold,  and  not  withiu  any 
house,  yard,  backside,  or  other  privy  or  secret  place ; 

Nor  unless  all  the  parties  to  the  bargain  shall  come  together,  and 
bring  Hie  horse  to  the  open  place  appointed  for  the  toll-taker,  or 
the  book-keeper  where  no  toll  is  due ; 

Nor  unless  such  toll-taker  there,  or  (where  no  toll  is  paid)  the 
book-keeper,  or  chief  officer  of  the  fair  or  market,  shall  take  upon 
him  perfect  knowledge  of  the  seller,  and  of  his  true  christian  name 
and  surname  and  place  of  abode,  and  shall  enter  all  the  same,  to 
his  knowledge,  in  a  book  to  be  kept  for  that  purpose  ;  or  else  that 
the  seller  shall  bring  to  the  toll-taker  or  other  officer  aforesaid  one 
credible  person,  who  shall  testify  that  he  knows  the  seller,  and  his 
true  name,  surname,  mystery,  and  dwelling-place,  and  there  enter 
the  same,  and  ateo  the  name,  surname,  mystery,  and  dwelling-place 
of  him  that  so  avouches  his  knowledge;  ,    . 

Nor  unless  he  also  cause  to  be  entered  the  very  true  price ; 

And  also  the  colour,  and  one  special  mark  at  least ; 

And  also  the  buyer  to  pay  the  toll,  if  any  be  due  ;  if  not,  then  to 
give  Id.  for  the  entry. 

Which  done,  the  person  entering  the  same  shall  give  to  the 
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buyer,  requiring  and  paying  2i/.  for  the  same,  a  note  in  wntin|[  of 
all  the  contents  of  such  entry,  subscribed  with  his  hand. 

Every  person  offending  in  any  of  the  premises  shall  forfeit  5/. 
half  to  the  king,  and  half  to  him  that  shall  sue  before  the  justices 
in  sessions,  or  in  any  ordinary  court  of  record  ;  and  the  sale  ahall 
be  void ;  and  the  owner  may  seise  and  take  his  horse,  or  have  aa 
action  of  detinue  or  replevin  for  the  same.  . 

And  if  any  horse  shall  be  stolen,  and  after  shall  be  sold  in  o^ 
fair  or  market,  and  the  sale  shall  be  used  in  all  points  as  aforesaid; 
yet,  nevertheless,  such  sale  in  six  months  after  the  felony  done  shall 
not  take  away  the  owner*s  property,  so  as  the  claim  be  made  with- 
in six  months,  where  the  horse  shall  be  found,  before  the  major 
if  in  a  town  corporate,  or  else  before  a  justice  near  the  place  where 
found,  and  so  as  proof  be  made  before  such  magistrate  in  forty  days 
next  ensuing,  by  two  witnesses,  that  the  property  of  such  bom 
was  in  the  partv  claiming,  and  was  stolen  from  him  within  six 
months  next  before  such  claim :  but  the  party  from  whom  the  same 
was  stolen  may  at  all  times  after,  notwithstanding  such  sale,  take 
again  the  said  horse  on  payment,  or  readiness  to  offer  to  the  party 
who  hath  possession,  so  much  as  he  shall  swear  before  such  magis- 
trate that  he  paid  for  the  same. 

Servanit  employed  In  Husbi^ndry, 
By  20  Geo,  II.  c.  19.  all  compl^nts  and  disputes  betvcea 
masters  and  servants  employed  in  husbandry,  or  artificers,  and 
handicraftsmen,  respecting  their  wages,  may  be  heard  and  dete^ 
mined  by  one  justice,  who  may  examine  upon  oath  any  such  ser- 
vant or  artificer,  and  make  such  order  for  payment  of  so  much 
wages  as  seem  just,  provided  the  sum  in  question  does  not  exceed 
lOl,  with  regard  to  any  servant,  or 5/.  with  regard  to  any  artificer; 
and  in  case  of  refusal  or  nonpayment  for  the  apace  of  twenty-one 
days  after  the  deterininatibn,  he  may  direct  the  same  to  be  levied 
by  distress  and  sale  of  the  goods  of  the  master  or  mistress.  Aid 
by  5  £liz,  c.  5.  if  any  master  or  mistress  shall  put  away  wA 
servant  before  the  ei^d  of  the  term  for  which  he  has  been  hired, 
unless  for  just  cause  to  be  allowed,  or  without  one  quarter's 
warning,  such  master  or  mistress,  unless  he  or  she  produce,  by 
two  witnesses,  such  cause  or  warning  before  the  justice,  shall  for* 
feit  40«. 

And  if  any  servant  retained  according  to  this  statute  shall  de- 
part before  the  end  of  his  term,  unless  it  be  for  some  reasonable 
cause  allowed  as  aforesaid ;  or  at  the  end  of  his  term,  without  a 
quarterns  warning,  before  two  witnesses ;  or  if  any  person  bound 
to  serve  in  husbandry,  or  other  art,  by  the  year  or  otherwise,  refuse 
to  serve,  or  promise  to  serve,  and  do  not  serve ;  he  may,  upon  com- 
plaint, be  committed  to  ward,  until  he  be  bound  to  serve. 

And  every  artificer  and  labourer  retained  to  work  by  the  piece 
shall  not  depart  from  his  master's  service,  leaving  his  work  unfi- 
nished, unless  it  be  that  his  wages  be  unpaid,  or  that  he  be  taken 
to  serve  the  king,  or  for  some  other  lawful  cause,  or  with  the  licence 
of  his  master ;  upon  pain  of  imprisonment  for  one  month,  and  oi 
forfeiting  5/.  to  the  party  injured. 


Digiti 


zed  by  Google 


ttOoJt  III.]  '       Agrieuhwal  Laws.,  450 

'  All  artifioerA  and  laboinrers,  being  hired  for  wages  by  the  day  or 
t^^»  shally  betwen  the  middle  of  Mardi  and  September,  be  at 
theiir  IVbrk  at  five  o'clock  in  the  morning/ and  continue  nntil  be- 
tween seven  lind  eight  at  night,  except  me  time  of  breakfast,  din- 
ner, and  drinking,  which  shdl  dot  exceed  two  hours  and  a  half,  ttz. 
BEt  drinking  one  half  hour,  fbr  dinner  one  hour,  and  for  sleep 
where  thev  are  allowed  to  sleep,  which  is  from  the  middle  of  May 
to  the  middle  of  August,  half  an  hour:  and  the  said  artificers  and 
labourers,  between  the  middle  of  September  and  the  middle  of 
March,  shall  be  at  work  at  the  spring  of  day  until  night,  except 
in  time  of  breakfast  and  dinner,  on  pain  of  forfeiting  one  penny 
for  every  hour's  absence,  to  be  deducted  out  of  their  wages. 

And  no  person  so  retained  in  husbandry,  or  in  any  of  the  arts 
aforesaid,  shall  depart  forth  of  one  city,  town,  or  parish  to  another^ 
nor  t>ut  of  the  lathe,  rape,  wapentake,  hundred,  nor  out  of  the 
t^oonty  he  last  served,  to  serve  in  any  other  city,  &c.  unless  he  pro- 
cure a  testimonial  under  the  seal  of  such  city  or  town,  or  of  the 
constable  or  other  head-officer,  and  two  householders  oi  such 
city,  town,  or  parish. 

Which  testimonial  shall  be  delivered  to  the  servant,  and  regis- 
tered by  the  parson  of  the  parish,  taking  two-pence  for  the  same. 
-  And  no  person  departing  from  one  service  shall  be  retained  into 
any  other,  without  shewing  before  his  retainer  such  testi^donialto 
the  chief  officer  of  the  town  corporate,  and  in  every  other  town  or 
place  to  the  constable,  curate,  churchwarden,  or  other  head-officer, 
where  he  shall  be  retained,  upon  pain  that  such  servant  so  depart- 
ing without  such  testimonial  shall  be  imprisoned  until  he  procure 
one ;  which  if  he  cannot  do  within  twen^-one  days,  he  shall  be 
whipped  and  used  as  a  vagabond.  And  it  is  further  provided,  that 
every  person  retaining  such  servant  without  producmg  a  testimo- 
nial shall  forfeit  6/. ;  and  that  every  servant  producing  a  fiUse  tes- 
timonial, shall  be  whipped  as  a  tagabond. 

For  further  regulations  between  masters  and  servants,  see  page 

a72. 


CHAPTER  XXII. 

Of  Factors f  or  Agents. 

By  4  Geo.  IV.  c.  83.  any  person  or  persons  entrusted  for  the 
purpose  of  sale  with  any  goods,  wares,  or  merchandize,  and  by 
whom  such  goods,  wares,  and  merchandize  shall  be  shipped  in 
his,  her,  or  their  own  name  or  names,  or  in  whose  name  or  names 
any  goods,  wares,  or  merchandize  shall  be  shipped  by  any  other 
person  or  persons,  shall  be  deemed  and  taken  to  be  tne  true 
owner  or  owners  thereof,  so  far  as  to  entitle  the  consignee  or  con- 
signees of  such  goods,  wares,  and  merchandize,  to  a  lien  thereon 
in  respect  of  any  money  or  negotiable  security  advanced  to  or  for 
the  use  of  such  person  or  persons,  or  in  respect  of  any  money  or 
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negoiiaMe  lecurity  or  securities  received  by  hiiUy  her^  or  tkem,  to 
the  use  of  such  cousignoe  or  consigDees,  in  the  like  manner  to  aU 
intents  and  purposes  as  if  such  person  pr  persons  wfts  or  were  the 
true  owner  or  owners  of  such  goods,  wares-,  and  merchandise; 
provided, such  consignee  or  consignees  shall  have  notice,  by  the 
bill  of  lading  for  the  delivery  of  such  goods,  wares,  or  merchan- 
dize, or  otherwise,  at  or  before  the  time  of  any  advance  of  such 
money  or  n^otiable  security,  or  of  such  receipt  of  money  or  nego- 
tiable security,  in  respect  of  which  such  lien  is  claimed,  that  such 
person  or  persons  so  shipping  in  his,  her,  or  their  own  names,  or 
m  whose  name  or  names  any  goods,  wares,  or  merchandize  shall 
be  shipped  by  any  person  or  persons,  is  or  are  not  the  actual 
bomd^fiae  owner  or  owners,  proprietor  or  proprietors  of  such 
goods,  wares,  and  merchandize  so  shipped  as  aforesaid:,  provided 
also,  that  the  person  or  persons  in  whose  name  or  nanies  any  such 
goods,  wares,  or  merchandize  are  so  shipped  as  afbrenid,  shall 
be  taken  for  the  purposes  of  this  act  to  have  been  entrusted  there- 
with, i^nU^  the  contranr  thereof  shall  be  shewn  in  evidence  by  any 
person  disputing  such  ^t.    §  1 . 

And  it  is  furUier  enacted,  that  it  shall  be  lawful  to  and  for  any 
person  or  persons,  body  or  bodies  politic  or  corporate,  to  aco^ 
,and  take  any  goods,  wares^  or  merchandize,  or  the  bill  or  bills  of 
lading  for  the  delivery  thereof,  in  deposit  or  pledge,  from  any  con* 
signee  or  consignees  thereof ;  but  in  that. case  they  shall  acquire 
no  further  or  other  right,  title,  or  interest,  in  or  upon  the  said 
goods,  &c.  or  any  bill  of  lading  for  the  delivery  thereof,  than  was 
possessed,  or  could  or  might  have  been  enforced  by  the  said  con* 
signee  or  consignees  at  the  time  of  such  deposit  or  pledge  as  a  se* 
curity  as  aforesaid.     §  2. 

Nothing  shall  deprive  or  prevent  die  true  owner  or  proprietor 
of  such  goods,  wares,  and  merchandize  from  demanding  and  re- 
covering the  same  from  his,  her,  pr  their  factor  or  agent,  before  t)ie 
same  shall  have  been  so  deposited  or  pledged,  or  from,  the  as- 
signee or  assignees  of  such  factors  or  agents  in  the  event  of  thw 
bankruptcy ;  nor  to  prevent  any  such  owner  or  proprietor  from  de- 
manding or  recovering  from  any  person  or  persons,  or  of  or  from 
the  assignees  of  any  person  or  persons,  or  of  or  from  any  body  or 
bodies  politic  or  corporate,  such  goods,  wares,  or  merchandize  so 
consigned,  deposited,  or  pledged,  upon  repayment  of  the  money, 
or  on  restoration  of  the  negotiated  secunty,  or  on  payment  of  a 
sum  of  money  equal  to  the  amount  of  such  security ;  nor  to  pre- 
vent them  from  recovering  any  balance  or  sum  of  money  remain- 
ing in  his,  her,  or  their  hands,  as.  the  produce  of  the  safe  of  such 
goods,  wares,  or  merchandize,  after  deducting  thereout  the  amount 
of  the  money  or  negotiable  security  or  securities  so  advanced  or 
given  upon  the  security  thereof  as  aforesaid :  provided  always, 
that  in  case  of  bankruptcy  of  such  factor  or  agent,  the  owner  of  the 
goods  so  pledged  and  redeemed  as  aforesaid  shall  be  held  to 
have  discharged  pro  tanto  the  debt  due  by  him  to  the  bankrupt's 
(estate.    §9. 
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BOOK' IV. 

OF  THE  RIGHTS  OF  THINGS, 

CHAPTER  I, 

0/  Land$9  Tenements,  and  HerediiamenU. 

Having  treated  at  large  of  the  jura  penonarum,  or  suclr  rights 
tad  duties  as  are  annexed  to  the  persons  of  men ;  our  next  inquiry 
win  be  the  jura  rrrnfli,  or  those  rights  which  a  man  may  acquire  in 
and  to  sudi  external  things  as  are  unconnected  with  his  person. 

According  to  Blackstone,  the  objects  of  property  are  thingi,  as 
contradistii^^ttished  from  persons:  and  things  are  distributed  into 
two  kinds ;  &ings  real,  and  things  personal.  Things  real  are  such 
as  are  permftneat,  fixed,  and  immoveable,  which  cannot  be  carried 
oot  of  their  place,  as  lands  and  tenements;  things  personal  are 
goods,  money,  and  other  moTeables. 

Things  real  are  usually  said  to  consist  in  lands,  tenements,  or 
hereditaments. 

LAND 

Comprehends  all  things  of  a  permanent,  substantial  nature. 

TENEMENT, 

In  its  original,  proper,  and  legal  sense,  signifies  every  thing  that 
may  be  kolden,  provided  it  be  of  a  permanent  nature ;  whether  it 
be  of  a  substantial  and  sensible,  or  of  an  unsubstantial  and  ideal 
kind.  Thus,  libentm  lenementum,  frank  tenement,  or  freehold,  is 
applicable  not  only  to  lands  and  other  solid  objects,  but  also  to 
ofices,  rents,  commons,  and  the  like :  and  as  lands  and  houses 
are  tenements,  so  is  an  advowson  a  tenement ;  and  a  franchise, 
an  office,  a  right  of  common,  a  peerage,  or  other  property  of  the 
like  unsubstantial  kind,  are  all  of  them,  legally  speaking,  tene- 
ments. But  an  hereiitameni  is  by  much  the  largest  and  most 
comprehensive  expression;  for  it  includes  not  only  lands  and 
tenemeDts,  but  whatsoever  may  be  hsheriied,  be  it  corporeal  or 
inoMporeal,  real,  personal,  or  mixed.    Thus,  an  heir-loom,  or  im- 
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plement  of  furnitnrey  which  by  cofttom  descends  to  the  heir  to- 
gether with  a  house,  is  neither  land  nor  tenement,  but  a  mere 
moveable ;  yet,  being  inheritable,  is  comprised  under  the  general 
word  hereditament :  and  so  a  condition,  the  benefit  of  which  may 
desccQd  to  a  man  from  his  ancestor,  is  also  an  hereditament. 

HBBBDITAMENTS 

Are  of  two  kinds,  corporeal  and  incorporeal.  Corporeal  consist 
of  such  as  affect  the  senses,  such  as  may  be  seen  and  handled  by 
the  body;  inearpcreal  are  not  the  object  of  sensation,  can  neither 
be  seen  nor  handled,  are  creatures  of  the  mind,  and  exbt  only  in 
contemplation. 

Corporeal  hereditaments  consist  wholly  of  substantial  and  per- 
manent objects :  all  of  which  may  be  comprehended  under  the  gene- 
ral denomination  of  iand  only.  For  land  comprehends,  in  its 
legal  signification,  any  groand,  soil,  0r  earth  whatsoever ;  as  arable, 
meadows,  pastures,  woods,  moors,  waters,  marshes^  furzes,  and 
heathy  It  legally  includes  also  all  castles,  houses,  and  other 
buildings ;  for  they  consist  of  two  things,  land,  which  is  the  foun- 
dation, aiid  the  9tructure  thereupon ;  so  that  if  I  convey  tl^e  land 
or  groui^d,  the  structure  or  building  passeth  therewith.  It  la  ob- 
^ervable,  that  water  is  here  mentioned  as  a  species  of  land,  which 
may  seem  a  kind  of  solecbm^  but  such  is  the  language  of  the  law ; 
^d  therefore  I  cannot  bring  an  action  to  recover  possession  of  a 
pool  or  other  piece  of  water  by  the  name  of  water  only,  either  by 
calculi^ilg  its  capacity,  as  for  so  many  cubical  yards,  or  by  super- 
ficial measqre,  for  twenty  acres  of  water,  or  by  general  description, 
as  for  a  pond,  a  watercourse,  or  a  rivulet ;  but  I  must  bring  my 
action  for  the  land  that  lies  at  the  bottom,  and  must  call  it  twenty 
acres  of  iand  covered  with  water.  For  water  is  a  moveable  wan- 
dering thing,  and  must  of  necessity  continue  common  by  the  law 
of  nature,  so  that  I  can  only  have  a  temporary,  transient,  usu- 
fhictuary  property  therein ;  wherefore,  if  a  body  of  water  run  out 
of  my  pond  into  another  man's,  I  have  no  right  to  reclaim  it.  But 
the  land  wh|eh  that  water  covers  is  permanent,  fixed,  and  im- 
moveable ;  and  therefore  in  this  I  may  have  a  certain,  substantial 
property,  of  which  the  law  will  take  notice,  and  not  of  the  other. 

Land  hath  also,  in  its  legal  signification,  an  indefinite  extent 
upwards  as  well  as  downwards.  Therefore  no  man  mav  erect  any 
building,  or  the  like,  to  overhang  another's  land ;  and  downwards, 
whatever  is  in  a  direct  line  between  the  surface  t>f  any  land  and 
the  centre  of  the  earth  belongs  to  the  owner  of  the  surface.  So 
that  the  word  land  includes  not  only  the  face  of  the  earth,  but 
^very  thing  under  it  or  over  it.  And  therefore  if  a  man  grant  all 
his  lands,  he  thereby  grants  all  his  mines  of  metal  and  o^er  fos- 
sils, his  woods,  his  waters,  and  his  houses,  as  well  as  his  fields  and 
meadows. 


Digiti 


zed  by  Google 


BOOK  IV.]  Advowsons^TtlheB.  :4^ 


CHAPTER  II. 

Of  Incifrporeal  Hereditaments. 

Incprporb  AL  hereditameDta  ^re  principally  often  sorta ;  advow^ 
^09,  tithes,  commons,  ways,  offices,  dignitiea,  fnuichiaes,  corodies 
or  pennons,  annuities,  rents. 

ADVOWSON 

Is  the  right  of  presentation  to  a  church  or  ecclesiastical  be«« 
nefice. 

Advowsons  are  either  advowsons  appendant,  or  advowsona  in 
gross.  Lords  of  manors  being  originally  the  only  founders,  and 
of  course  the  onlv  patrons  of  churches,  the  right  of  patronage  or 
presentation,  so  long  as  it  continues  annexed  to  the  possession  of 
the  manor,  as  some  have  done  from  the  foundation  of  the  church 
to  this  day,  is  called  an  advowson  appendant:  and  it  will  pass,  or 
be  conveved,  together  with  the  manor  as  incident  and  appendant 
thereto,  by  the  grant  of  the  manor  only,  without  adding  any  other 
words.  But  where  the  property  of  the  advowson  has  been  onc^ 
separated  from  the  property  of  the  manor  by  legal  conveyance,  it 
is  called  an  advowson  in  gross,  or  at  large,  and  never  can  be  ap- 
^ndant  any  more ;  but  it  is  for  the  future  annexed  to  the  person 
of  its  owner,  and  not  to  its  manor  or  lands. 

Advowsons  are  also  either  presentative,  collative,  or  donative. 
An  advowson  presentative  is  where  the  patron  hath  a  right  of 

Sresentation  to  the  bishop  or  ordinary,  and  moreover  to  demand  of 
im  to  institute  his  clerk,  if  he  finds  him  canonically  qualified ;  and 
this  is  the  most  usual  advowson.  An  advowson  collative  is  where 
the  bishop  and  patron  are  one  and  the  same  person ;  in  which  case 
the  bishop  cannot  present  to  himself;  but  he  does  by  the  one  act 
of  collation,  or  conferring  the  benefice,  the  whole  that  is  done  in 
common  cases  by  both  presentation  ^ and  institution.  An  ad- 
vowson donative  is  when  the  king,  or  any  subject  by  his  licence, 
doth  found  a  church  or  chapel,  and  ordains  that  it  shall  be  merely 
in  the  gift  or  disposal  of  the  patron,  subject  to  his  visitation  only, 
and  not  to  that  of  the  ordinarv ;  and  vested  absolutely  in  the  clerk 
by  the  patron's  deed  of  donation,  without  presentation,  institution^ 
or  induction. 

TITilBS. 

Tithes  are  defined  to  be  the  tenth  part  of  the  increase  yearly 
arising  and  renewing  from  the  profits  of  lands,  and  stock  upon 
lands,  and  the  personal  industry  of  the  inhabitants.  The  first 
species  being  usually  called  predial^  are  of  corn,  grass,  hops,  and 
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wood ;  the  second  mixed,  as  of  wool,  milk,  pigs.  Sec.  consistiog 
of  natural  products,  but  nurtured  and  preserved  in  part  by  the 
care  of  man ;  and  of  these  the  tenth  must  be  paid  in  gross :  the 
third  pertonulf  as  of  manual  occupations,  trades,  fisheries,  and  the 
like. ;  and  of  Uiese  only  the  tenth  part  of  the  clear  gains  and  pro- 
fits b  due. 

In  general,  tithes  are  to  be  paid  for  every  thing  that  yields  an 
annual  increase,  ais  com,  ha^,  fruit,  cattle,  poultry,  and  the  like : 
but  not  for  any  thing  that  is  of  the  substance  of  the  earth,  or 
is  not  of  annual  increase,  as  stone,  lime,  chalk,  and  the  l&e ;  nor 
for  cseatnres  that  are  of  a  wild  nature,  or  fane  maiura,  as  deer, 
hawks,  &c.  whose  increase,  so  as  to  profit  the  owner,  is  not 
annual,  but  casual. 

Persons  may  be  exempted  from  tithes,  either  in  part  or  totally ; 
first,  by  a  real  composition,  or  secondly,  by  custom  or  prescrip- 
tion. 

First,  by  a  real  eampmiian ;  which  is,  when  an  agreement  is 
made  between  the  owner  of  lands  and  the  parson  or  vicar,  with  the 
consent  of  the  ordinary  and  the  patron,  that  such  lands  shall  for 
the  future  be  discharged  from  payment  of  tithes,  by  reason  of 
some  land,  or  other  real  recompence,  given  to  the  parson  in  lieu 
and  satisfection  thereof.  But  the  disabling  statute,  tSElis.  c.10.. 
prevents,  among  other  spiritual  persons,  all  parsons  and  vicars 
from  matune  any  conveyances  ot  the  estates  of  their  churches, 
other  than  tor  three  lives  or  twenty-one  years.  So  that,  by  virtue 
of  this  statute,  no  real  composition  made  since  the  13  Eliz.  is 
good  for  any  longer  term  than  three  lives,  or  twenty-one  "years, 
Siough  mactfe  by  consent  of  the  patron  and  ordinary. 

Such  a  composition  made  since  the  IdEliz.  though  confirmed 
by  a  decree  of  the  Court  of  Chancery,  is  now  binding  upon  the 
succeeding  incumbent. 

A  real  composition  cannot  now  be  established  without  produc- 
tion of  the  deed  by  which .  it  was  created,  or  proof  that  it  once 
actually  existed,  if  it  cannot  now  be  found. 

A  parson  or  vicar  may  make  a  lease  to  bind  himself  for  three 
lives  or  twenty-one  years ;  but  at  his  death  the  lease  becomes  en- 
tirely void,  and  does  not  in  any  degree  afiect  his  successor. 

With  regard  to  compositions  entered  into  between  the  tithe- 
owner  and  any  parishioner,  for  the  latter  to  retain  the  tithes  of  his 
own  estate,  it  has  been  decided,  thut  they  are  analogous  to  leases 
from  year  to  year  between  landlord  and  tenant ;  add  if  they  are 
paid  without,  or  beyond  an  agreement  for  a  specific  time,  they 
cannot  be  put  an  end  to  without  six  months*  notice  before  the  tim^ 
of  payment ;  and  the  parishioner  may  avail  himself  of  the  defect 
of  notice,  at  the  same  time  that  he  controverts  the  right  of  the  in- 
cumbent to  receive  tithes  in  kind ;  an  objection  not  permitted  to 
a  tenant  who  denies  the  ri^ht  of  his  landlord. 

Secondly,  a  discharge  by  custom  or  preicription  is  where,  time 
out  of  mind,  such  persons  or  such  lands  have  beeiy  either  partially 
or  totally  discharged   from  the  payment  of  tithes,      lliis  cus- 
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torn  or  prescription  is  either  de  mod0  decimandii  or  de  ncH  deci' 

A  wiodui  dedmandi,  commonly  called  by  the  simple  name  of  a 
tnodui  only,  b  i/vhere  there  is  by  custom  a  particular  manner  of 
tithing  allowed,  different  from  the  general  law  of  taking  tithes  in 
kind.  Thb  is  sometimes  a  pecuniary  compensation^  as  two-pence 
an  acre  for  the  tithe  of  land ;  sometimes  it  is  a  compensation  in 
work  and  labour^  as  that  the  parson  shall  have  onhr  the  twelfth  * 
cock  of  ha^,  and  not  the  tenth,  in  consideration  of  the  owner^s 
making  it  for  him;  sometimes,  in  lieu  of  a  large  quantity  of  crude 
or  imperfect  tithe,  the  parson  shall  have  a  less  quantity  when 
arrived  to  greater  maturity,  as  a  couple  of  fowls  in  lieu  of  tithe 
eg|s. 

To  make  a  good  and  sufficient  rnoduB^  the  following  rules  must 
be  observed.  It  must  be  certain  and  invariahk:  for  payment  of 
different  sums  will  prove  it  to  be  no  modus,  that  as,  no  original 
real  composition ;  because  that  must  have  been  one  and  the  same 
from  its  first  original  to  the  present  time.  The  thins  given  in  lieu 
of  tithes  must  be  beneficial  to  the  parson,  and  not  for  the  benefit 
of  third  persons.  It  must  be  something  different  from  the  thing 
compounded  for :  one  load  of  hay,  in  lieu  of  all  tithe  hay,  is  no 
good  modus ;  for  no  parson  would  bond  fide  make  a  composition  to 
receive  less  than  his  due  in  the  same  species  of  tithe. 

One  cannot  be  discharged  from  payment  of  one  species  of  tithe, 
Vy  paying  a  modus  for  another.  Thus,  a  modus  of  \d.  for  every 
mikh  cow  will  discharge  the  tithe  ofmlch  kine,  but  not  of  barren 
cattle.  The  recompence  must  be  in  its  nature  as  durable  as  the 
tithes  discharged  by  it,  that  is,  an  inheritance  certain ;  and. there- 
fore a  modus,  that  ever^  inhabitant  of  a  house  shall  pay  4if«  a  year 
in  lieu  of  the  owner*s  tithes  is  no  good  modus. , 

The  modus  must  not  be  too  large,  which  is  called  a  rank  modus; 
as,  if  the  real  value  of  the  tithes  be  60/.  per  annum,  and  a  modus 
IS  suggested  of  4p/.  this  modus  will  not  be  established,  though  one 
of  40#.  might  have  been  valid.  The  doctrine  of  rankneu  in  a  modus 
is  a  mere  rule  of  evidence  drawn  from  the  improbability  of  the 
fact,  and  not  a  rule  of  law.  For,  in  these  cases  of  prescriptive  or 
customary  moduses,  it  is  supposed  that  an  original  real  composi- 
tion was  anciently  made ;  which  being  Iqst  by  length  of  time,  the 
immemorial  usage  is  admitted  as  evidence  to  shew  that  it  did  once 
exi^t,  and  that  from  thence  such  usage  was  derived.  Time  of 
memory  hath  been  ascertained  to  commence  from  the  beginning, 
of  the  reign  of  Richard  I. ;  and  any  custom  may  be  destroyed  by 
evidence  of  non-existence  in  any  part  of  the  long  period  ^om  that- 
^  time  to  the  present :  wherefore,  as  this  real  composition  is  sup- 
posed to  have  been  an  equitable  contract,  or  the  full  value  of  the 
tithes  at  the  time  of  making  it,  if  the  modus  so  set  up  is  so  rank  and 
large  as  that  it  beyond  dispute  exceeds  the  value  of  the  tithes  in 
the  time  of  Richard  the  First,  this  modus  is  (in  point  of  evidence) 
felo  de  se,  and  destroys  itself. 

A  prescription  de  non  decimando  is  a  claim  to  be  entirely  dis- 
charged of  tithes,  and  to  pay  no  compensation  in  lieu  of  them. — 
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Thos  the  king;  by  bis  prerogative^  is  discbarged  from  all  tithes. 
So  a  vicar  shall  pay  no  tithes  to  the  rector,  nor  the  rector  to  the 
▼icar.  Bat  these  personal  privileges  (not  arising  from  or  being 
annexed  to  the  land)  are  personally  confined  to  b^th  the  king  and 
the  clergy ;  for  their  tenant  or  lessee  shall  pay  tithes,  though  in 
their  own  occupation  their  lands  are  not  generally  tithable. 

By  31  Hen.  VIII.  c.  13.  all  persons  who  should  come  to  the  pos- 
session of  the  lands  of  any  abbey  then  dissolved  should  hold  them 
free  and  discharged  of  tithes  in  as  large  and  ample  a  manner  as  the 
abbeys  themselves  formerly  held  them. 

Commons. — Common,  or  right  of  common,  appears  from  its 
venr  definition  to  be  an  incorporeal  hereditament ;  being  a  profit 
which  a  man  hath  in  the  land  of  another, — as  to  feed  his  beasts, 
to  catch  fish,  to  dig  turf,  to  cut  wood,  or  the  like.  And  hence 
common  is  chiefly  of  fbnr  sorts ;  common  of  pasture,  of  piscary^ 
of  turbary,  and  of  estovers. 

Common  of  pasture  is  a  right  of  feeding  one*s  beast  on  another*s 
land.  This  kind  of  common  is  either  appendant,  appurtenant, 
because  of  vicinage,  or  in  gross. 

Common  appendant  is  a  right  belonging  to  the  owners  or  occu- 
piers of  arable  land  to  put  commonable  beasts  upon  the  lord*s 
waste,  and  upon  the  lands  of  other  persons  within  the  same  manor. 
Common  beasts  are  either  beasts  of  the  plough,  or  such  as  manure 
the  ground. 

Common  appurtenant  ariseth  from  no  connexion  of  tenure,  nor 
from  any  absolute  necessity,  but  may  be  annexed  to  lands  in  other 
lordships,  or  extend  to  other  beasts  besides  such  as  are  generally 
commonable ;  as  hogs,  goats,  or  the  like,  which  neither  plough 
nor  manure  the  ground. 

Common  because  of  vicinage,  or  neighbourhood,  is  where  the 
inhabitants  of  two  townships  which  lie  contiguous  to  each  other 
have  usually  iutercommoned  with  one  another;  the  beasts  of  the 
one  straying  mutually  into  the  other's  fields,  without  any  moles- 
tation from  either. 

Common  in  gross,  or  at  large,  is  such  as  is  neither  appendant 
not-  appurtenant  to  land,  but  is  annexed  a  man*s  person,  being 
granted  to  him  and  his  heirs  by  deed ;  or  it  may  be  claimed  by 
prescriptive  right,  as  by  a  parson  of  a  church,  or  the  like  corpo- 
ration sole^ 

All  these  species  of  pasturable  common  may  be  and  usually  are 
limited  as  to  number  and  time ;  but  there  are  also  commons  with- 
out stint,  and  which  last  all  the  year.  By  the  statute  of  Merton, 
and  other  subsequent  statutes,  the  lord  of  a  manor  may  inclose  so 
much  of  the  waste  as  he  pleases  for  tillage  or  wood-ground,  pro- 
vided he  leave  common  sufiicient  for  such  as  are  entitled  thereto. 
This  inclosure,  when  justifiable,  is  called  in  law  *^  approving,**  an 
ancient  expression  signifying  the  same  as  '*  improving.'*  Any  per- 
son who  is  seised  in  fee  of  part  of  a  waste  may  approve,  besides 
the  lord  of  the  manor,  provided  he  leaves  a  sufficieticy  of  common 
for  the  tenants  of  the  manor.  The  lord  hath  the  sole  interest  in 
the  boil ;  but  the  interest  of  the  lord  and  oommoner  in  the  com- 
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moBs  are  looked  upon  is  law  as  mutual.  They  may  both  bring  ac- 
tions for  damage,  either  against  strangers  or  each  other ;  the  lord 
for  the  public  injury,  and  each  commoner  for  hb  private  damage. 

Common  of  piscary  is  a  liberty  of  fishing  in  another  man*s 
water ;  as  common  of  turbary  is  a  liberty  of  digging  turf  upon  ano- 
ther's ground.  There  is  also  a  common  of  diggiug  for  coals,  mine- 
rals, stones,  and  the  like.  All  these  bear  a  resemblance  to  com- 
mon of  pasture  in  many  respects,  though  in  one  point  they  go  much 
farther ;  common  of  pasture  be^ig  only  a  right  of  feeding  on  the 
berbage  and  vesture  of  the  soil,  which  renews  aunu^ly ;  but  com- 
mon of  turbary,  and  those  aforementioned,  are  a  right  of  carrying 
away  the  very  soil  itself. 

Common  of  estovers,  or  estouviers,  that  is,  necessaries,  is  a  liberty 
of  taking  necessary  wood  for  the  use  or  furniture  of  a  hbuse  or 
farm  from  off  another's  estate :  and  therefore  house-bote  is  a  suf- 
ficient allowance  of  wood  to  repair,  or  to  burn  in  the  house,  which 
latter  is  sometimes  called  fire-bote ;  plough-bote  and  cart-bote  are 
wood  to  be  employed  in  making  and  repairing  all  instruments  of 
husbandry ;  and  hay-bote,  or  hedge-bote,  is  wood  for  repairing  of 
hays,  hedges,  or  fences. 

Ifayt. — A  fourth  species  of  incorporeal  hereditaments  is  that  of 
ways ;  or  the  right  of  going  over  another  man's  ground.  This  may 
be  grounded  on  a  special  permission.  A  way  may  be  also  by  pre- 
scription ;  as  if  all  the  inhabitants  of  such  a  hamlet,  or  all  the 
owners  and  occupiers  of  such  a  farm,  have  immemorially  used  to 
cross  such  a  ground  for  such  a  particular  purpose ;  for  this  im- 
memorial usage  supposes  an  origmal  grant,  whereby  a  right  of  way 
thus  appurtenant  to  land  or  houses  may  clearly  be  created. 

Offices,  which  are  a  right  to  exercise  a  public  or  private  em- 
ployment, and  to  take  the  fees  and  emoluments  thereunto  belong- 
mg,  are  also  incorporeal  hereditaments,  whether  public,  as  those 
of  magistrates ;  or  private,  as  of  bailiffs,  receivers,  and  the  like. 
By  the  5  <&  6  £dw.  VI.  c.  16.  no  public  office  (a  few  only  ex- 
cepted) shall  be  sold  under  pain  of  disability  to  dispose  of  or  hold 
it ;  and  if  two  offices  are  incompatible,  by  the  acceptance  of  the 
latter  the  first  is  relinquished  and  vacant,  even  if  it  should  be  a 
superior  office. 

Dignities  bear  a  near  relation  to  offices,  and  are  a  species  of 
incorporeal  hereditaments,  wherein  a  man  may  have  a  property  or 
estate. 

Franchises  are  another  species.  Franchise  and  liberty  are  used 
as  synpnimous  terms ;  and  their  definition  is^  a  royal  privilege, 
or  branch  of  the  king's  prerogative,  subsisting  in  the  hands  of  a 
subject. 

Corodies  are  a  right  of  sustenance,  or  to  receive  certain  allotments 
of  victual  and  provision  for  one's  maintenance ;  in  lieu  of  which 
(especially  when  due  from  ecclesiastical  persons)  a  pension  or  sum 
of  money  is  sometimes  substituted. 

Ansmities  are  much  of  the  same  nature.  By  53  Geo.  Ill .  c.  14 1 . 
every  annuity  and  rent-charge  granted  for  one  or  more  life  or  lives, 
pr  for  any  term  of  years,  or  greater  estate  determinable  on  one  or 
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iuore  life  or  lives,  is  to  be  enrolled  in  the  Court  of  Chancery,  with- 
in thirty  days  after  the  execotion  thereof,  and  the  names  of  parties 
beneficially  interested  are  to  be  stated  in  every  deed,  bond,  instm- 
inent,  or  other  assurance,  whereby  any  annuity  or  rent-charge  is 
granted. 

By  the  6th,  6th,  and  7th  sections  of  the  same  act,  provision  is 
made  for  parties  to  obtain  copies  of  deeds  or  instruments  securing 
annuities,  and  pointing  out  in  what  cases  proceedings  against  th^ 
gprantor  of  an  annuity  may  stayed. 

Contracts  for  the  purpose  of  annuities  by  persons  under  age 
are  declared  void ;  and  it  is  enacted,  that  if  any  person  shaUf 
either  in  person,  by  letter,  agent,  or  otherwise  howsoever,  procure, 
engage,  solicit,  or  ask  any  person,  being  under  the  age  of  twenty- 
one  years,  to  grant  or  attempt  to  grant  any  annuity  or  rent-charge, 
or  to  execute  any  bond,  deed,  or  other  instrument  for  securing  the 
same,  or  shall  advance  or  procure  or  treat  for  any  money  to  be 
advftnced  to  any  person  under  the  age  of  twenty-one  years,  upon 
consideration  of  any  annuity  or  rent-charge,  to  be  secured  or 
granted  by  such  infant  after  he  or  she  shall  have  attained  his  or 
her  age  of  twenty-one  years,  or  shall  induce,  solicit,  or  procure 
any  infant,  upon  any  treaty  or  transaction  for  money  advanced  or 
to  be  advanced,  to  make  oath,  or  to  give  hb  or  her  word  of  honour 
or  solemA  promise,  that  he  or  she  will  not  plead  infancy,  or  make 
any  other  defence  against  the  demand  of  any  such  annuity  or  rent- 
charge,  or  the  repayment  of  the  money  aavanced  to  him  or  her 
when  under  age,  pr  that  when  he  or  she  comes  of  age,  he  or  she 
will  confirm  or  ratify,  or  in  any  way  substantiate  such  annuity  or 
rent-charge,  every  such  person  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  liable  to  be  punbhed  by  fine,  imprisonment,  or  other 
corporal  punishment. 

And  it  is  further  enacted,  that  every  solicitor,  scrivener,  broker, 
or  other  person,  who  shall  ask,  demand,  accept,  or  receive,  di- 
rectly or  indirectly,  any  sum  or  sums  of  money,  or  any  other  kind 
of  gratuity  or  reward,  for  soliciting  or  procuring  the  loan,  and 
for  the  brokerage  of  any  money  that  shall  be  actually  and  bondjide 
advanced  and  paid  as  and  for  the  pric«  or  consideration  of  any 
such  annuity  or  rent-charge,  over  and  above  the  sum  of  10«.  for 
every  100/.  so  actually  and  bond  fide  advanced  and  paid,  shall  be 
deemed  and  adjudged  guilty  of  a  misdemeanor,  and  be  liable  to 
be  punished  by  fine  and  imprisonment,  or  one  of  them,  at  the  dis- 
cretion of  the  court.     §  9. 

This  act  is  not  to  extend  to  Scotland  or  Ireland,  nor  to  annuities 
granted  by  will  or  by  marriage  settlement,  or  for  the  advancement 
of  a  child,  nor  to  any  annuity  or  rent-charge  secured  upon  freehold 
or  copyhold  or  customary  lands  in  Great  Britain  or  Ireland,  or  in 
any  of  his  majesty's  possessions  beyond  the  seas,  of  equal  or  greater 
annual  value  than  the  said  annuity,  over  and  above  any  other  an- 
niiity,  and  the  interest  of  any  principal  sum  charged  or  secured 
thereon,  of  which  the  grantee  had  notice  at  the  time  of  the  grant, 
whereof  the  grantor  is  seised  in  fee-simple  or  fee-tail,  in  possession, 
or  the  fee- simple  whereof  in  possession  the  grantor  is  enabled  to 
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charge  at  the  time  of  the  grant,  or  secured  by  the  actual  transfer 
of  stock  in  any  of  the  public  funds,  the  dividends  whereof  ate  of 
equal  or  greater  annual  value  than  the  said  annuity ;  nor  to  any 
voluntary  annuity  or  rent-charge  granted  without  regard  to  pecu- 
niary consideration  or  money*  s  worth ;  nor  to  any  annuity  or  rent- 
charge  granted  by  any  bod^  corporate,  or  under  any  authority  or 
trust  created  by  act  of  parhament.    §  10. 

Doubts  having  arisen  respecting  the  construction  of  the  above 
act,  it  is  enacted  by  the  3  Geo.  IV.  c.  92.  that  with  respect  to  so 
much  of  the  memorials  required  by  the  said  act  to  be  enrolled  as 
relates  to  any  description  of  the  witness  or  witnesses  to  any  deed, 
instrument,  or  assurance ;  no  further  or  other  description  of  the 
subscribing  witness  or  witnesses  to  any  deed,  bond,  instrument,  or 
other  assurance,  whereby  any  annuity  or  rent  charge  is  or  may 
be  granted,  is  required  in  the  memorial  thereof,  besides  the  names 
of  all  such  witnesses ;  and  so  the  said  act  shall  be  deemed,  con- 
strued, and  taken.    §1. 

And  doubts  having  also  arisen,  whether  under  the  said  act  the 
omission,  to  enrol  a  memorial  of  any  one  of  the  assurances  for 
securing  any  annuity  or  rent-charge  does  not  vitiate  the  whole 
transaction,  notwithstanding  the  enrolment  of  a  memorial  of 
another  deed,  bond,  instrument,  or  other  assurance  granting  the 
same ;  and  it  is  also  expedient  to  remove  such  'doubts :  it  is 
further  enacted  and  declared,  that  every  deed,  bond,  instrument, 
or  other  insurance  granting  any  annuity  or  rent  charge,  and  of 
which  a  memorial  shall  have  been  or  shall  be  duly  enrolled  pur- 
suant to  the  said  act,  notwithstanding  the  omission  to  enrol  any 
other  deedv  bond,  instrument,  or  assurance  for  securing  such  an- . 
Duity  or  rent  charge,  shall  be  valid  and  effectual,  according  to  the 
intent,  meaning,  and  true  effect  thereof,  notwithstanding  a  memo- 
rial of  any  other  deed,  instrument,  or  assurance  for  securing  the 
same  annuity  shall  not  have  been  duly  enrolled  pursuant  to^the 
«aid  act.    §  2. 

But  nothing  herein  contained  shall  extend  to  give  any  other  force 
or  validity  to  any  deed,  bond,  instrument,  or  other  assurance,  of 
which  a  memorial  shall  have  been  duly  enrolled  as  aforesaid,  than 
such  deed,  bond,  instrument,  or  other  assurance  would  have  had, 
if  any  de^,  bond,  instrument,  or  other  assurance  for  securing  the 
same  annuity,  of  which  a  memorial  shall  not  have  been  duly  en- 
rolled, had  never  been  executed.    §  3. 

And  this  act  shall  not  extend  or  be  construed  to  extend  to  revive 
or  give  effect  to  any  deed,  bond,  instrument,  or  other  assurance, 
whereby  any  annuity  or  rent  charge  hath  been  already  granted,  so 
far  ab  the  same  hath  been  adjudged,  declared,  treated,  or  deemed 
void  by  any  judgment,  decree,  action,  suit,  or  proceeding  at  law 
or  in  equity,  or  by  any  acts  or  deeds  of  the  parties  thereto,  or  by 
an^  other  legal  or  equitable  means  whatsoever :  nor  shall  this  act 
sftect  or  prejudice  any  suit  or  proceeding  at  law  or  in  equity,  com- 
menced on  or  before  the  31st  of  May,  1822,  and  now  depending, 
upon  the  ground  of  an  alleged  defect  in  the  memorial  thereof,  in 
not  describing  the  Witnesses  thereto  otherwise  than  by  his,  her,  or 
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their  name  or  names,  for  avoiding  any  soch  detdy^bond,  instrument, 
or  other  assurance.    §4. 

RenU. — Rents  are  the  last  species  of  incorporeal  hereditaments. 
The  word  rent,  or  render,  signifies  a  compensation  or  return,  and  is 
defined  to  be  a  certain  profit,  issuing  yearly  out  of  lands  and  tene* 
menu  corporeal.  It  must  be  a  profit :  yet  there  is  no  occasion  for 
it  to  be,  as  it  usually  is,  a  sum  of  money ;  for  spurs,  capons,  horses, 
com,  and  other  matters,  may  be  rendered,  and  frequently  are  ren- 
dered, by  way  of  rent.  It  may  also  consist  in  services,  or  manual 
operations.  This  profit  must  also  be  certain,  or  that  which  may 
be  reduced  to  a  certainty  by  either  party.  It  must  also  issue  j^cori^ ; 
though  there  is  no  occasion  for  it  to  issue  every  successive  year, 
but  it  may  be  reserved  every  second,  third,  or  fourth  year. 

It  must  issue  out  of  the  thing  granted,  and  not  be  part  of  the 
land  or  thing  itself;  wherein  it  differs  from  an  exception  in  the 
grant,  which  is  always  of  part  of  the  thing  granted.  It  must,  Ijastly, 
issue  out  of  lands  and  tenements  corporeal ;  that  is,  from  some  in* 
heritance  whereunto  the  owner  or  grantee  of  the  rent  may  have  re- 
course to  distrain.  Therefore  a  rent  cannot  be  reserved  out  of  an 
advowson,  a  common,  an  oflice,  a  franchise,  or  the  like.  But  a  grant 
of  such  annuity  or  sum  may  operate  as  a  personal  contract,  and 
oblige  the  grantee  to  pay  the  money  reserved,  or  subject  him  to  an 
action  of  debt,  though  it  doth  not  afiect  the  inheritance,  and  is  no 
legal  rent  in  contemplation  of  law. 

There  are  at  common  law  three  manner  of  rents ;  rent-service, 
rent-charge,  and  rent-seek.  Rent-service  is  so  called,  because  it 
hath  some  corporeal  service  incident  to  it ;  as,  at  the  least,  fealty, 
or  the  feodal  oath  of  fidelity.  For,  if  a  tenant  hold  his  land  by 
fealty,  and  ten  shillings  rent ;  or  by  the  service  of  ploughing  the 
lord's  land,  and  five  shillings  rent ;  these  pecuniary  rents,  being 
connected  with  personal  services,  are  therefore  called  rent-se^^ice. 
And  for  these,  in  case  they  be  behind  or  in  arrear  at  the  day  ap- 
pointed, the  lord  may  distrain  of  common  right,  without  reserving 
any  special  power  of  distress ;  provided  he  hath  in  himself  the  re- 
version or  future  estate  of  the  lands  and  tenements,  after  the  lease 
or  particular  estate  of  the  lessee  or  grantee  is  expired. 

A  rent'CAarge  is  where  the  owner  of  the  rent  hath  no  further 
interest  or  reversion  expectant  on  the  land ;  as,  where  a  man  bj 
deed  maketh  over  to  others  his  whole  estate  in  fee- simple,  with  a 
certain  rent  payable  thereout,  and  adds  to  the  deed  a  covenant  or 
clause  of  distress,  that  if  the  rent  be  in  arrear  or  behind,  it  shall  be 
lawful  to  distrain  for  the  same.  In  this  case,  the  land  is  liable  to 
the  distress,  not  of  common  right,  but  by  virtue  of  the  clause  in  the 
deed ;  and  therefore  it  is  called  a  rent-charge,  because  in  thi»man« 
ner  the  land  is  charged  with  a  distress  tar  the  payment  of  it. 
Rent-seek,  or  barren  rent,  is  in  effect  nothing  more  than  a  rent 
reserved  by  deed,  but  without  any  clause  of  distress. 

There  are  also  other  species  of  rents,  which  are  reducible  to 
these  three.  Rents  of  assize  are  the  certain  established  rents  of  the 
freeholders  and  ancient  copyholders  of  a  manor,  which  cannot  be 
.departed  from  or  varied ;  those  of  the  freeholders  are  frequently 
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called  ekief  rents :  and  both  sorts  are  indifferently  denominated 
^uk  rests,  l>e€ause  thereby  the  tenant  goes  quit  and  free  of  all 
other  services.  Hack  rent  is  only  a  rent  of  the  full  value  of  the 
tenement,  or  near  it.  kftt-jmrm  rent  is  a  rent-charge  issuing  out 
of  an  estate  in  fee,  of  at  least  one-fourth  of  the  value  of  the  lands 
at  the  time  of  its  reversion. 


CHAPTER  lU. 
O/Tcnurei. 

Almost  all  the  real  property  of  England  is  supposed  to  be 
granted  by,  dependent  upon,  and  holden  of  some  superior  lord,  by 
and  in  consideration  of  certain  services  to  be  rendered  to  the  lord 
by  the  tenant  or  possessor  of  this  property.  The  thing  holden  is 
therefore  styled  a  tenement^  the  possessors  thereof  tenants,  and  the 
manner  of  their  possession  a  tenure. 

Socage. — ^The  free  lands  of  England  are  now  held  by  socage, 
which  m  its  most  general  and  extensive  signification  denotes  a  te- 
nure by  any  certain  and  determinate  service.  This  service  must 
be  certain,  in  order  to  denominate  it  socage ;  as,  to  hold  by  fealty 
and  20#.  rent ;,  or,  by  homage,  fealty,  and  20«.  rent ;  or,  by  ho- 
mage and  fealty,  without  rent ;  or,  by  fealty  and  certain  corporeal 
service,  as  ploughing  the  lord's  land  for  three  days ;  or,  by  fealty 
only,  without  any  other  service. 

Urand  Sergeanti/. —By  the  12  Car.  II.  grand  sergeanty  is  not 
itself  totally  abolished,  but  only  the  slavish  appendages  belonghig 
to  it ;  for  the  honorary  services  (such  as  cai'rying  the  king's  sword 
or  banner,  officiating  as  his  butler,  carver,  &c.  at  the  coronation) 
are  still  reserved. 

Petit  Sergeanty  bears  a  great  resemblance  to  grand  sergeanty  ; 
for  as  the  one  is  a  personal  service,  so  the  other  is  a  rent  or  render, 
both  tending  to  some  purpose  relative  to  the  king's  person. 

Tenure  in  burgage  is  where  the  king  or  other  person  is  lord  of 
an  ancient  borough,  in  which  the  tenements  are  held  by  a  rent  cer- 
tain. It  is  indeed  only  a  kind  of  town  socage,  as  common  socage, 
by  which  other  lands  are  holden,  is  usually  of*a  rural  nature.  A 
borough  is  usually  distinguished  from  other  towns  by  the  right 
of  sending  members  to  parliament ;  and  where  the  right  of  election 
is  by  burgage  tenure,  that  alone  is  a  proof  of  the  antiquity  of  the 
borough.  Tenure  in  burgage  therefore,  or  burgage  tenure,  is  where 
bouses  or  lands,  which  were  formerly  the  scite  of  houses  in  an 
ancient  borough,  are  held  of  some  lord  in  common  socage,  by  a 
certain  established  rent. 

Of  tenure  in  gavelkind. — The  distinguishing  properties  of  this 
tenure  are  various ;  some  of  the  principal  are  these :  the  tenant  is 
of  age  sufficient  to  aliene  his  estate  by  feofiment  at  the  age  of  fif- 
teen ;  the  estate  does  not  escheat  in  case  of  an  attainder  and  ex- 
epution  for  felony,  their  maxim  being,  ''  the  father  to  the  bough,, 
the  son  to  the  plough  ;*'  in  most  places, he  had  power  of  devising 
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lands  bv  will,  before  the  statute  for  that  purpose  was  iiiade>  and 
the  lands  descend,  not  to  the  eldest,  youngest,  or  any  one  son  only, 
but  to  all  the  sons  toffether* 

Ccpyho!d$.^Copyho\d  tenures,  as  Sir  Edward  Coke  observes, 
although  very  meanly  descended,  yet  come  of  an  ancient  house ; 
for  copyholders  were  in  truth  no  other  than  villains,  who»  by  a 
long  series  of  immemorial  encroachments  on  the  lord,  have  at  last 
established  a  customary  right  to  those  estates,  which  before  were 
held  absolutely  at  the  lord's  will. 

Two  main  prbciples  are  held  to  be  the  supporters  of  the  copy- 
hold tenure ;  viz.  That  the  lands  are  parcel  of,  and  situate  wiuiin 
that  manor  under  which  it  is  held :  that  they  have  been  demised, 
or*  demisable,  by  copy  of  court  roll  immemorially. 

In  some  manors,  where  the  custom  hath  been  to  permit  the  heir 
to  succeed  the  ancestor  in  his  tenure,  the  estates  are  styled  copy- 
holds of  inheritance ;  in  others,  where  the  lords  have  been  more 
vigilant  to  maintain  their  rights,  they  remain  copyholds  for  life 
only :  for  the  custom  of  the  manor  has  in  both  cases  so  far  super- 
seded the  will  of  the  lord,  that,  provided  the  services  be  performed 
or  stipulated  for  by  fealty,  ne  cannot,  in  the  first  instance, 
refuse  to  admit  the  heir  of  his  tenant  upon  his  death ;.  nor, 
in  the  second,  can  he  remove  his  present  tenant  so  long  as  he 
lives,  though  he  holds  nominally  by  the  precarious  tenure,  of  his 
lord*swill. 

The  fruits  and  appendages  of  a  copyhold  tenure,  that  it  hath 
in  common  with  tree  tenures,  are  fealty,  services  (as  well  in 
rents  as  otherwise),  reliefs,  and  escheats.  The  two  latter  belong 
only  to  copyholds  of  inheritance ;  the  former,  to  those  for  life 
also.  But,  besides  these,  copyholds  have  also  heriots,  wardship, 
and  fines. 

Heriots  are  a  render  of  the  best  beast  or  other  good  (as  the  cus- 
tom may  be)  to  the  lord  on  the  death  of  the  tenant.  These  are  in- 
cident to  both  species  of  copyhold ;  but  wardship  and  fines  to  those 
of  inheritance  only. 

IVardihip,  in  copyhold  estates,  partakes  both  of  that  in  chivalry 
and  that  in  socage.  Like  that  in  chivalry,  the  lord  is  the  legal 
guardian,  who  usually  assigns  some  relation  of  the  infant  tenant 
to  act  in  his  stead ;  and  he,  like  the  guardian  in  socage,  is  account- 
able to  his  ward  for  the  profits. 

Of  fines,  some  are  in  the  nature  of  primer  seisins,  due  on  the 
death  of  each  tenant ;  others  are  mere  fines  for  the  alienation  of 
the  lands :  in  some  manors  only  one  of  these  sorts  can  be  de- 
manded, in  some  both,  and  in  others  neither.  They  are  some- 
times arbitrary  and  at  the  will  of  the  lord,  sometimes  fixed  by 
custom :  but  even  when  arbitrary,  the  courts  of  law,  in  favour  of 
the  liberty  of  copyholds,  have  tied  them  down  to  be  reasonable  in 
their  extent;  otherwise  they  might  amount  to  a  disherison  of  the 
estate.  No  fine  b  therefore  allowed  to  be  taken  upon  descents 
and  alienations  (unless  in  particular  circumstances)  of  more  than 
two  years  improved  value  of  the  estate ;  and  in  ascertaining  the 
yearly  value,  the  quit  rents  must  be  deducted,  but  not  the  land-tax. 
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.  Th«  fine  may  be  recovered  by  the  lord  in  an  action  otaultmpni  : 
but  he  has  no  right  to  it  till  the  admittance  of  the  tenant.  And 
the  lord  assesses  the  fine  at  his  peril :  if  he  assess  it  too  high,  he 
is  not  entitled  to  recover  it.  But  the  assessment  need,  not  be  en- 
tered on  the  roll  of  the  court* 


1    h    Ifllw 


CHAPTER  IV. 
0/  Freehold  Estatet  (^  Inheritance. 

4     • 

£sTATES  of  freehold  are  either  estates  of  inheritance,  or  Mtateli 
not  of  inheritance.  The  former  are  again  divided  into  inheritances 
absolute  or  fee-simple,  and  the  inheritances  limited,  one  species  of 
which  we  usually  call  fee-tail. 

Tenant  in  fee-simpk  (or,  as  he  is  freauently  styled,  tenant  m  fee) 
is  he  that  hath  lands,  tenements^  or  hereditaments,  to  hold  to  him  and 
his  heirs  forever,  generally,  absolutely,  and  simply ;  without  men- 
tioning what  heirs,  but  referring  that  to  his  own  pleasure,  or  to  the 
disposition  of  the  law. 

A /ef,  therefore,  in  general,  signifies  an  estate  of  inheritance; 
alid  when  the  term  is  used  simply,  without  any  other  adjunct,  or 
has  the  adjunct  of  simple  annexed  to  it  (as  a  fee,  or  a  fee-simple)/ 
it  is  used  in  contradistinction  to  a  fee  conditional  at  the  common 
law,  or  a  fee-tail  by  the  statute;  importing  an  absolute  inherit- 
ance, clear  of  any  condition,  limitation,  or  restriction  to'  piurticular 
heirs,  but  descendible  to  the  heirs  general,  whether  male  or  female, 
lineal  or  collateral.    • 

The  fee-simple  or  inheritance  of  lands  and  tenements  is  gene- 
rally vested  and  resides  in  some  person  or  other^  though  diverr 
inferior  estates  may  he  carved  out  of  it.  As  if  one  grant  a  lease 
for  twenty-one  years,  or  for  one  or  two  lives,  the  fee-simple  re-' 
mains  vested  in  him  and  his  heirs ;  and,  after  the  detenhination  of 
those  years  or  lives,  the  land  reverts  to  the  grantor,  or  his  heirs^ 
who  shall  hold  it  again  in  fee-simple.  Yet  sometimes  the  fee 
may  be  in  abeyance,  that  is,  in  expectation,  remembrance,  and^ 
contemplation  in  law,  there  being  no  person  in  eese  in  whom 
it  can  vest  and  abide ;  though  the  law  considers  it  as  always 
potentially  existing,  and  ready  to  vest  whenever  a  proper  owner 
appears. 

The  word  **  htiri'^  is  necessary  in  the  grant  or.  donation,'  in 
order  to  make  a  fee  or  inheritance.  For  if  land  be  given  to  a 
wma  for  ever,  or  to  him  and  his  assigns  for  ever,  this  vests  in  him 
but  an  estate  for  life.  But  this  does  not  extend  to  devises  by  will, 
m»wliieh  a  more  liberal  construction  is  allowed ;  and  thererore  by  ^_ 
a  devise  to  a  mao/<^  ever,,  or  to  one  and  his  assigns/or  ever,  or 
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•o  one  in  fic'Simpb,  tbe  devisee  hath  an  estate  of  inheritance; 
lor  the  intention  of  the  devisor  is  snificiently  plain  from  the  wonis 
of  perpetuity  annej^ed,  though  he  hath  omitted  the  legal  words  of 
miieritance. 

But  tf  the  devise  be  to  a  man  snd  his  msigns,  without  annexing 
words  of  perpetuity^  there  the  devisee  shall  take  only  an  estate  for 
life,  for  it  does  not  appear  that  the  devisor  intended  any  more. 
But  it  is  not  necessary  to  use  any  words  of  perpetuity  in  a  devise, 
ia  order  to  give  a  lee-simple,  where  it  appears  to  be  the  intention 
ef  the  testator  to  dispose  of  all  his  interest  in  an  estate,  and  that 
18  implied  from  the  word  aiate  alone :  as,  if  a  testator  gives  to 
Bichard  hb  estate  or  estates  in  or  at  Dale,  though  neither  heirs, 
assigns,  or  any  other  word,  is  annexed  to  Richanl*s  name,  yet  he 
takes  an  estate  in  lee-siniple.  S<^  also  where  lands  are  given  to 
Richard,  charged  with  the  payment  of  a  specific  sum,  and  which 
is  not  to  be  raised  out  of  the  rents  and  profits,  such  a  devise,  with- 
oi^  words  of  perpetuity^  vrill  carry  a  fee-simple  ;  for  otherwise  the 
devisee  might  be  a  loser,  by  dyingbelbfe  he  was  repaid  the  sum 
charged  upon  the  estate^ 

And  where  an  estate  is  given  genera^,  without  vrords  being 
added,  whdA  would  create  afee  or  an  estate  tail,  and  it  is  charged 
with  the  payment  of  annuities,  the  devisee  takes  a  fee  ;  but  that  is 
not  the  case  where  an  estate  tail  is  given  to  the  devisee.  But  wiier^ 
a  testator  leaves  all  his  hereditaments  to  A,  A  takes  only  an  estate 
for  lifie. 

A  fee  also  will  not  pass  by  general  introductory  words  in  a  will, 
by  which  the  testator  declares  his  intention  to  dispose  of  all  his 
estate  both  real  and  personal,  if  there  be  not  afterwards  in  the 
wil>  some  specific  devise  for  that  purpose.  But  ^ere  such  ^b- 
•equent  devbe  is  in  some  d<^ree  ambik[uous,  then  the  introduc- 
tory words  may  have  some  effect,  as  imncative  of  the  intention  of 
the  testator. 

Neither  does  the  rule  above-mentioned  extend  to  fines  or  reco- 
veries considered  as  a  species  of  conveyance ;  for  thereby  an  estate 
in  fee  passes  by  act  and  operation  of  law  without  the  word  **  heirs ;" 
as  it  dioes  also,  for  particular  reasons,  by  certain  other  methods  of 
eanveyance,  which  have  a  relation  to  a  former  grant  or  estate, 
wberdn  the  word  **  heirs*'  is  expressed. 

In  grants  of  lands  to  sole  corporations  and  their  successors,  the 
wofd  *^  successors*'  supplies  the  place  of  "  heirs ;"  for  as  heirs 
take  from  the  ancestor,  so  doth  the  successor  from  the  predeces- 
sor. Nay,  in  a  grant  to  a  bishop  or  other  sole  spiritual  corpora- 
tion in /rtfiiJwipi«igii»  the  word  **  Jrankaimaign'*  supplies  the  place 
of  "  successors,"  as  the  word  **  successors**  supplies  the  place 
of  "  heirs ;"  and  in  all  these  cases  a  fee-simple  vests  in  such  sole 
corporation.  But  in  a  |prant  of  lands  to  a  courporation  aggregate, 
the  word  **  successors"  is  not  necessary,  though  usually  inserted  ; 
for  although  such  simple  grant  be  strictly  only  an  estate  for  Kfe,  yet 
as  that  corporation  never  dies,  such  estate  for  life  is  perpetual,  or 
equi^ralent  to  a  fee-siaiple^  and  therefore  the  law  allows  it  to  be  one« 
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I«ptly^  in  the  fiase  of  the  king^  a  fee-simple  wiU  vest  in  hiiq^ 
without  the  word  " heirs''  or  ''successors"  in  th^  grant;  partly 
fP9m  prerogative  royal,  and  partly  from  a  reason  simiuur  to  the  last^ 
b^^anse  the  king  in  judgment  of  law  never  dies.  But  die  general 
rule  in,  that  the  word  **  heirs*'  is  necessary  to  create  an  estate  of 
inheritance. 

We  aire  next  to  consider  limited  fees,  or  such  estates  of  inhe- 
ritance as  are  clogged  and  confined  with  conditions  or  qualifica- 
tiopis  of  any  sort.  And  these  we  may  divide  into  two  sorts:  pm- 
iyU4  or  M«e  fees,  and  fees  eonditiim^l,  so  called  at  the  common 
Jaw,  and  afterwards  fees  tuil,  in  consequence  of  the  statute  XHe 

A  Imse  or  qmUfitdfee  is  sMch  an  one  as  hath  a  qualification  sub^ 
joined  thereto,  and  which  must  be  determined  whenever  the  qualk- 
tication  annexed  to  it  is  at  an  end*  As  in  the  case  of  a  grant  to  A 
and  his  heirs,  ienanU  of  the  manw  of  Dak ;  in  this  instance,  when- 
ev^  the  heirs  of  A  cease  to  be  tenants  of  that  manor,  the  grant  is 
isntirely  defeated. 

A  cmuiiUemal  /ee ,  at  the  common  Itfw,  was  a  fee  restrained  to 
fPluQ  pi^icular  heirs  exclusive  of  others ;  as  to  the  heirs  of  a 
man's  body,  by  which  only  his  lineal  descendants  were  adnntted, 
in  ei^plmiion  of  collateral  heirs ;  or  to  the  heirs  male  of  his  body, 
in  exqlusiou  both  of  collateral  and  lineal  females  also.  It  was  called 
a  conditional  fee*  by  reason  of  the  condition  expressed  or  implied 
in  the  donation  of  it,  that  if  the  donee  died  without  such  particular 
heirs,  the  land  should  revert  to  the  donor.  For  thb  was  a  condi- 
iipn  annexed  by  law  to  all  grants  whatsoever,  that,  on  failure  of  the 
heirs  specified  in  the  grant,  the  grant  should  be,  at  an  end,  and  the 
land  return  to  its  ancient  proprietor. 

With  regard  to  the  condition  annexed  to  these  fees  by  the 
common  law,  our  ancestors  held,  that  such  a  gift  to  a  man  and 
the  heirs  of  his  body  was  a  gift  upon  condition  that  it  should  revert 
to  the  donor  if  the  donee  had  no  heirs  of  his  body,  but  if  he  had 
it  should  then  remain  to  the  donee.  They  therefore  called  liajee 
nn^U  on  condition  that  he  had  issue.  Now  we  must  observe, 
that  when  any  condition  is  performed,  it  is  thenceforth  entirely 
gone,  and  the  thing  to  which  it  was  before  annexed  becomes  abso- 
lute and  wholly  unconditional.  So  that  as  soon  as  the  grantee  had 
any  issue  bom,  his  estate  was  supposed  to  become  absolute  by  the 
perforo^ance  of  the  condition,  at  least  for  these  three  purposes : 
first,  to  enable  the  tenant  to  aliene  the  land,  and  thereby  to  bar 
not  only  his  own  issue,  bi^t  also  the  donor  of  his  interest  in  the 
reversion ;  secondly,  to  subject  hitn  to  forfeit  it  for  treason,  which 
he  could  not  do  till  issue  born,  longer  than  for  his  o]vrn  life,  lest 
thereby  the  inheritance  of  the  issue  and  reversion  of  the  donor 
might  have  been  defeated ;  thirdly,  to  em|)ower  him  to  charge  the 
bind  with  rents,  commons,  and  certain  other  incumbrances,  so  as 
to  bind  his  issue.  And  this  was  thought  the  more  reasonable, 
because,  by  |he  birth  of  issue,  the  possibility  of  the  donor's 
;revei9ion^  was  rendered  more  distant  and  precarious ;  and  his  tn- 
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UreBt  seems  to  have  been  the  only  one  which  the  law,  u  it  then 

stock!,  was  solicitous  to  protect,  without  much  regard. to  the  ri|^ 

of  succession  intended  to  be  Tested  in  the  issue.    However;;  if  the 

tenant  did  not  in  fact  aliene  the  land,  the  course  of  descent 

^jiot  altered  by  this  performance  of  the  condition  ;  for  if  the  is 

-Bad  lUterwards  died,  and  then  the  tenant,  or  original  grantee^ 

*  -had  idfed  without  making  any  alienatioui  the  land  \y  the  terms  of 

^•tiie  donation  could  descend  to  none  but  the  heirs  ofhis  body,  and 

^•ti£eifefore  in'  default  of  them  must  have  reverted  to  the  donor. 

For  which  reason,  in  order  to  subject  the  lands  to  the  oidinanf 

course  of  descent,  the  donees  of  these  conditional  fees  simple  took 

.    care  to  aliene  as  soon  as  they  had  performed  the  condition  by 

having  issue,  and  afterwards  repurchased  the  lands,  which  gave 

them  a  fee  simple  absolute,  that  would  descend  to  the  heirs  general, 

according  to  the  course  of  the  common  law.    And  thus  stood  the 

old  law  with  regard  to  conditional  fees ;  which  things,  says  Sir 

^Edward  Coke,  though  they  seem  ancient,  are  yet  necessary  to  be 

known,  as  well  for  the  declaring  how  the  common  law  stood  ui  such 

cases,  as  for  the  sake  of  annuities,  and  such  like  inheritances,  as 

are  not  within  the  statutes  of  entail,  and  therefore  remain  as  at  the 

ciHumon  law. 

The  inconveniences  which  attended  these  limited  and  fettered 
inheritances  were  probably  what  induced  the  judges  to  give  way 
to  this,  subtile  finesse  of  construction  (for  such  undoubtedly  it 
was),  in  order  to  shorten  the  duration  of  these  conditional  estates. 
•But,  on  the  other  hand,  the  nobility,  who  were  willing  to  perpetoate 
their  possessions  in  their  own  families,  to  put  a  stop  to  this  prac- 
tice, procured  the  Statute  of  Westminster  the  second,  commonlv 
called  the  Statute  De  danU  condiiiimalikii,  to  be  made,  which 
paid  a  greater  regard  to  the  private  will  and  intentioiui  <^  the 
donor  than  to  the  propriety  of  such  intentions,  or  any  public  con-^ 
siderations  whatsoever.  This  statute  revived  in  some  sort  the 
ancient  feodal  restraints  which  were,  originally  laid  on  alienations, 
by  enacting,  that  from  thencefoirth  the  will  of  the  donor  be  ob- 
served, and  that  the  tenements  so  given  (to  a  man  and  the  heirs  of 
bis  body)  should  at  all  wents  go  to  the  issue,  if  there  were  any,  or^ 
if  none,  dk^ld  revert  to  the  donor. 

.'  Upon  !A^  construction  of  this  act  of  parliament,  the  judges  de- 
termined, that  the  donee  had  no  longer  a  conditional  fee-sim|4e, 
which  became  absolute  and  at  hb  own  disposal  the  instant  any 
issue  was  bom ;  but  they  divided  the  estate  into  two  parts,  leaving 
in  the  donee  a  new  kind  of  particular  estate  which  they  denomi- 
nate a/ee  taii,  and  investing  in  the  donor  the  ultimate  fee  simple 
of  the  land,  expectant  on  the  failure  of  issue;  which  expectant 
estate  is  what  we  now  call  a  revenion* 

We  now  come  to  consider  ivha^  things  may  or  may  not  be 
entailed  under  the  statute  De  donU.  Tenemenit  is  the  only  word 
used  in  the  statute ;  and  this  Sir  Edward  Coke  expounds  to  com- 
prehend all  corporeal  hereditaments  whatsoever;  and  also  sU 
injcorporeal  hereditaments  which  savour  of  the  realty,  that  is, 
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which  nsue  out  of  corporeal  ones,*  or  which  ooncem,  or  are  an- 
nexed to,  or  may  be  exercised  within  the  same,  as 'rents,  estovers, 
commons,  and  the  like.  Also  offices  and  dignities,  which  concern 
lands,  or  have  rdation  to  fixed  and  certain  places,  may  be  en- 
tailed, fint  mere  personal  chattels,  which  savour  not  at  all  of  the 
resdty,-  cannot  be  entailed.  Neither  can  an  office  which  merely 
relates  to  such  personal  chattels ;  nor  an  annuity  which  charges 
only  the  person,  and  not  the  lands  of  the  grantor.  But  in  these 
last;  if  granted  to  a  man  and  the  heirs  of  his  body,  the  grantee 
hath  stiH  a  fee  conditional  at  common  law,  as  before  the  statute  ( 
and  by  hb  alienation  (after  issue  bom)  may  bar  the  heir  or  rever- 
sioner. If  an  annuity  is  granted  out  of  persoual  pro))erty  to  a 
man  and  the  heirs  of  his  body,  it  is  a  fee  conditional  at  common 
law,  and  there  can  be  no  remainder  or  further  limitation  of  it ; 
and  when  the  grantee  has  issue,  he  has  the  full  power  of  aliena- 
tion, and  of  barring  the  possibility  of  its  reverting  to  the  grantor 
by  the  extinction  of  his  issue.  But  out  of  a  term  for  years,  or  any 
personal  chattel,  except  in  the  instance  of  an  annuity,  neither  a 
fee  conditional  nor  an  estate  tail  can  be  created ;  for  if  they  are 
granted  or  devised  by  such  words  as  would  convey  an  estate  tail 
in  real  property,  the  grantee  or  devisee  has  the  entire  and  abso- 
lute-interest without  having  issue ;  and  as  soon  as  such  an  interest 
is  vested  in  any  one,  all  subsequent  limitations  of  consequence  be- 
come null  and  void.  / 
-  An  estate  to  a  man  and  his  heirs  for  another's  life  cannot  be  en- 
tailed ;  for  this  is  strictly  no  estate  of  inheritance,  and  therefore 
not  vrithin  the  statute  De  donis.  Neither  can  a  copyhold  estate  be 
entailed  by  virtue  of  the  statute ;  for  that  would  tend  to  encroach 
upon  and  restrain  the  will  of  the  lord :  but,  by  the  special  custom 
of  the  manor,  a  copyhold  may  be  limited  to  the  heirs  of  the  body ; 
for  here  the  custom  ascertains  and  interprets  the  lord's  will. 

Next,  as  to  the  several  species  of  estates  tail,  and  how  they  are 
respectively,  created.  Estates  tail  are  either  general  or  special. 
Tad  general  is  where  lands  and  tenements  are  given  to  one  and  the 
heirs  of  his  body  begotten  ;  which  is  called  tail  general,  because, 
how  often  soever  such  donee  in  tail  be  married,  his  issue  in  general 
by  all  and  every  such  marriage  is,  in  successive  order,  capable  of 
inheriting  the  estate  tail,  performam  doni.  Tenant  in  tail  special 
18  where  the  gift  is  restrained  to  certain  heirs  of  the  donee's  body, 
and  doe»  not  go  to  all  of  them  in  general.  And  this  may  happen 
several  ways.  We  shall  only  instance  one ;  as  where  lands  and 
tenements  are  given  to  a  man  and  the  heirs  of  his  body  on  Mary 
his  now  wife  to  be  begotten :  here  no  issue  can  inherit,  but  such 
special  issue  as  is  engendered  between  them  two ;  not  such  as  the 
husband  may  have  by  another  wife;  and  therefore  it  is  called 
special  tail.  And  here  we  may  observe,  that  the  words  of  inherit- 
ance (to  him  and  his  heirs)  give  him  an  estate  in  fee ;  but  they  being 
"'heirs  to  be  by  him  begotten,  this  makes  it  a  fee  tail ;  and  the  per- 
son being  abo  limited  on  whom  such  heirs  shall  be  begotten  (viz. 
Mary  his  present  wife),  this  makes  it  a  fee-tail  special. 
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..  Estates  in  general  and  special  tail  are  farther  diTersified  by  tbe 
distiiictioii  of  sexes  in  such  eotaab ;  for  both  of  them  may  either 
be  in  tail  male  or  tail  female,  As  if  land  be  given  to  a  man  ««if 
the  hnrs  male  ofkU  hody  Ugoiiem,  this  is  an  estate  in  tail  male 
general;  bat  if  to  a  man  mnd  ike  heirs  femak  of  his  hody  om  hk 
freseni  wife  begotten,  thi»  is  an  estate  in  tail  feuiale  special.  Amd 
in  case  of  an  entail  male,  the  heirs  female  shall  never  inherit,  nor 
any  derived  from  them ;  nor,  ^  converso,  the  heirs  male,  in  case 
4>f  a  gift  in  tail  feamle.  Thus,  if  a  donee  in  tail  male  have  a 
daughter,  who  dies  leaving  a  son,  such  grandson  in  this  case  caa- 
not  inherit  the  estate  tail,  for  he  cannot  deduce  his  descent  wholly 
by  heirs  male.  And  as  the  heir  male  must  convey  his  descent 
wholly  by  males,  so  mast  the  heir  female  wholly  by  females. 
And  therefore  if  a  man  have  two  estates  tail,  the  one  in  tail  male, 
and  Uie  other  in  tail  female,  and  he  have  issue  a  daughter^  which 
daughter  have  issue  a  son,  thb  grandson  can  succeed  to  neither  of 
the  estates,  for  he  cannot  convey  his  descent  wholly  either  in  the 
male  or  female  line. 

As  the  word  heirs  is  necessary  to  create  a  fee,  so,  in  fstfthor 
limitation  of  the  strictness  of  the  feodal  donation,  the  word  hotbft 
or  some  other  words  of  procreation,  are  necessary  to  make  it  a  m 
tail,  and  ascertain  to  what  heirs  in  particular  the  fee  is  limited*  If 
therefore,  either  the  woids  of  inheritance  or  words  of  procreatioa 
be  omitt^,  although  the  others  are  inserted  in  the  grant,  this  wiU 
not  make  an  estate  tail*  As  if  the  grant  be  to  a  man  iuut  the  issw 
of  his  body,  to  a  man  and  his  seed,  to  a  man  amf  his  chiidrem,  or 
offspring,  al}  these  are  only  estates  for  life,  there  wanting  the 
wonis  of  inheritance,  his  heirs.  So,  on  the  other  hand»  a  gift  to 
a  man  and  his  heirs  male,  or  female,  is  an  estate  in  fee  simple, 
and  not  in  fee  tail,  for  there  are  no  words  to  ascertain  the.  body 
out  of  which  they  shall  issue^  Indeed,  in  last  wills  and  testaments^ 
wherein  greater  indulgence  is  allowed,  an  estate  tail  may  be 
icreated  by  a  devise  to  a  man  and  his  seed,  or  to  a  man  ^w#  his 
heirs  male,  or  by  other  irregular  modes  of  expression. 

The  incidents  to  a  tenancy  in  tail,  under  the  statute  Westm.  2. 
are  chiefly  these ;  that  a  tenant  in  tail  may  commit  waste  on  the 
estate  tail,  by  felling  timber,  pulling  down  houses,  or  the  like, 
without  being  impeached  or  called  to  account  for  the  same ;  tlmt 
the  wife  of  the  tenant  in  tail  shall  have  her  dower  or  thirds  of  the 
estate  tail ;  that  the  husband  of  a  female  tenant  in  tail  may  be 
tenant  by  the  courtesy  of  the  estate  tail ;  that  an  estate  tail  may 
be  barred  or  destroyed  by  a  fine,  by  a  common  recovery,  or  b^ 
lineal  warranty  descending  with  assets  to  the  heir. 

By  the  26  Hen.  VIII.  c.l3.  all  estates  of  inheritance  (un- 
der which  general  words  estates  tail  were  covertly  included)  are 
declared  to  be  forfeited  to  the  king  upon  any  conviction  of  hi^ 
treason* 

Also,  by  the  32Hen.VIU.  c.28.  certain  leases  made  b^  the 
tenants  in  tail,  which  do  not  tend  to  the  prejudice  of  the  isspie, 
are  allowed  to  be  good  in-  law,  and  i^  bind  the  issue  in  tail.    And 
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the  99  Hen.  VIII.  c.  36.  dedares  a  iine  duly  leried  by  tenant  in 
tail  to  be  a  complete  bat  to  him  and  his  heirs  and  all  other  persons 
dtiming  under  such  entail. 

Lastly,  by  the  83  Hen.  VIII.  c.  39.  all  estates  tail  are  rendered  lia- 
ble to  be  charged  for  payment  of  debts  due  to  the  king  by  record  or 
q)ecial  contract ;  as  since,  by  the  bankrupt  laws,  they  are  also  sub- 
jected to  be  sold  for  the  debts  contracted  by  a  bankrupt.  And, 
by  the  construction  put  on  the  43  Eliz.  c.  4.  an  i^pointment  by 
tienant  in  tail  of  the  lands  entailed  to  a  charitable  use,  is  good  with-' 
out  fine  or  recorery. 


CHAPTER  V- 


Of  Freehold  EsMes  for  Life. 

Vy  B  are  next  to  discourse  of  such  estates  of  freehold  as  are  not 
of  inheritance,  but  for  life  only.  And  of  these  estates  for  life/ 
some  are  conventional,  or  expressly  created  by  the  act  of  the  par- 
ties; others  merely  legal,  or  created  by  construction  and  opera- 
tion of  law. 

Estates  lor  life,  expressly  created  by  deed  or  grant  (which  alone 
are  property  oonyentional),  are,  where  a  lease  is  made  of  lands  or 
tenements  to  a  man,  to  hold  for  the  term  of  his  own  life,  or  for  that 
of  any  other  person,  or  for  more  lives  than  one ;  in  any  of  which 
cases  he  is  styled  tenant  for  life ;  only  when  he  holds  the  estate 
by  tke  life  of  another  he  is  usually  called  tenant  par  amire  vie. 

Estates  for  life  may  be  created,  not  only  by  the  express  words- 
belbfe-mentioned,  but  also  by^  a  general  grant,  without  defining  or 
liaiting  any  specific  estate.  As,  if  one  grant  to  A.B.  the  manor 
of  ENde,  Uiis  makes  him  tenant  for  life ;  for  though  as  there  are 
no  words  of  inheritance,  or  heir$,  mentioned  in  the  grant,  it  cannot 
be  construed  to  be  a  fee,  it  shall,  however,  be  construed  to  be  as 
large  an  estate  as  the  words  of  the  donation  will  bear,  and  there- 
fere  an  estate  for  life.  Also  such  a  grant  at  large,  or  a  grant  for 
temv  of  life  generally,  shall  be  construed  to  be  an  estate  for  the' 
hk  of  the  grantee,  in  case  the  grantor  hath  authority  to  make 
soch  grant;  for  an  estate  for  a  man's  own  life  is  more  beneficial- 
aad  of  a  higher  nature  than  for  any  other  life ;  and  th^  rule  of  the 
law  is,  that  all  grants  are  to  be  taken  most  strongly  against  the 
graaCor,  unless  in  the  case  of  the  king. 

Sach  estates  for  life  will,  generally  ^leaking,  endure  as  long  as 
the  fife  ibr  which  they  are  granted;  but  there  are  some  estates  for 
life  whidi  may  determine,  upon  fbture  contingencies,  before  the 
life  for  which  they  are  created  eitpires.  As,  if  an  estate  be  granted 
to  a  wootsn  during,  hep  widowhcMM),  or  taa  man  until  he  be  pro- 
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motcd  to  a  beaefioe ;  in  the^  and  similar  cas^,  whenever  the 
oontiBgeiicj  h^>peiif,  whea  the  widow  marries,  or  wfaea  the 
grantee  obtains  a  benefice,  Uie  respective  estates  are  absolately 
determined  and  gone.  Yet»  while  they  subsist,  they  are  reckoned 
estates  for  life;  becaase,  the  time  for  whidi  they  will  endure 
being  uncertain,  they  may  by  possibili^  last  for  life,  if  the 
coatingendes  upon  which  they  are  to  determine  do  not  aooner 
happen^ 

Tne  incidents  to  an  estate  for  life  are  principally  the  foUowiog ; 
which  are  applicable  not  only  to  that  species. of  teiiants  for.ltfe 
which  are  expressly  created  by  deed,  but  also  to  those  which  are 
created  by  act  and  operation  of  law  : — 

Every  tenant  for  life,  unless  restrained  by  covenant  or  agree- 
ment, may,  of  common  right,  take  upon  the  land  demised  to  him 
reasonable  estovers  or  botes ;  for  he  hath  a  right  to  the  full  en- 
joyment and  use  of  the  land,  and  all  its  profits,  during  his  estate 
therein.  But  he  is  not  permitted  to  cut  down  timber,  or  do  other 
vraste  upon  the  premises ;  for  the  destruction  of  such  things  as 
are  not  the  temporary  p^rofits  of  the  tenement,  b  not  neces- 
sary for  the  tenant's  complete  enjoyment  of  his  estate,  but  tends 
to  Uie  permanent  and  lasting  loss  of  the  person  entitled  to  the  in^^ 
heritance. 

Tenant  for  life,  or  his  representative,  shall  not  be  prejudiced 
by  any  sudden  determination  of  his  estate,  because  such  a  deter- 
mination is  contingent  and  uncertain.  Therefore,  if  a  tenant  for 
his  own  life  sow  lands,  and  die  before  harvest,  his  executors 
shall  have  the  emblements,  or  profits  of  the  crop,  to  compensate 
for  the  labour  and  expeace  of  tilling,  manuring,  and  sowmg  the 
lands. 

So  it  is  also,  if  a  man  be  tenant  for  the  life  of  another,  and 
tutMi  qui  vie  (or  he  on  whose  life  the  land  is  held)  dies  after  the 
com  sown,  the  tenant  par  dutre  vie  shall  l^ve  the  •  emblements. 
The  same  is  also  the  rule,  if  a  life  estate  be  determined  by  the 
act  of  law.  Therefore,  if  a  lease  be  made  to  husband  and  wife 
during  her  coverture  (which  gives  them  a  determinable  estate  for 
life),  and  the  husband  sows  the  Jand,  and  afterwards  they  are  di- 
vorced a  vinculo  matrimonii^  the  husband  shall  have  the  emble<- 
ments  in  this  case ;  for  the  sentence  of  divorce  is  the  act  of 
law. 

But  if  an  estate  for  life  be  determined  Inr  the  tenant's  own  act 
(as  by  forfeiture  for  waste  committed,  or  it  a  tenant  during  widow- 
hood thinks  proper  to  marry),  in  these  and  similar  cases,  the 
tenants,  having  thus  determined  the  estate  by  their  own  acts,  shall 
not  be  entitled  to  take  the  emblements. 

A  third  incident  to  estates  for  life  relates  to  the  under-tenants, 
or  lessees.  For  they  have  the  same,  nay,  greater  indulgendes 
than  the  lessors,  the  ori^nal  tenants  for  life.  The  same ;  for  the 
law  of  estovers  and  emblements,  with  regard  to  the  -  tenant  ibr 
life,  is  also  law  with  regard  to  his  under-tenant,  who  represents 
him,  and  stands  in  his  place:   and  greater;  for. in  those  cases 
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where  a  tenant  for  life  shall  not  hate  the  emblenientii;  bocause  the 
estate  determines  by  his  own  act,  the  exception  shall  not  reach  his 
leteee^  who  is  a  third  person.  AH  in  the  case  of  a  woman  who 
hoMs  Anr&nie  vidmUte,  her  taking  ahtisband  is  her  own  act,  and 
therefbre  d^prires  her  of  the  emblements;  but  if  she  lease  her 
estate  to  an  under-tenant,  who  sows  the  land,  and  she  then  mar- 
ries^ this  her  act  shall  not  deprive  the  tenant  of  his  emblements^ 
who  is  a  stranger^  and  could  not  prevent  her. 

The  next  estate  for  life  is  of  the  le^al  kind;  as  contradi^in- 
goisbed  from  conventional;  viz.  that  of  tenmtt  ih  tail  after  possi- 
biUty  of  i$su€  extinct.  This  happens  where  one  is  tenant  in  ispe- 
cial  tail,  and  a  person  from  whose  body  the  issue  was  to  spring 
dies  without  issue,  or  having  left  issue^  that  issue  becomes  extintttj 
in  either  of  these  oases  the  surviving  tenant  in  special  tail  becomes 
tenant,  in  tail  after  possibility  of  issue  extinct.  .  As;  where  6ne  ha^ 
an  estate  to  him  and  his  heirs  on  the  body  of  his  present  Wife  to 
be  begotten,  and  the  wife  dies  without  issue ;  in  this  case  the  man 
has  an  estate  tail,  which  cannot  possibly  descend  to  any  one ;  and 
therefore  the  law  makes  use  of  this  loiig  periphrasis,  as'  absolutel]^ 
necessary  to  give  an  adequate  idea  of  his  estate. 

This  estate  must  be  created  bv  the  act  of  God,  that  i^;  by  the 
death  of  that  person  out  of  whose  body  the  issue  was  to  spring ;  fot 
no  limitation,  conveyance,  or  other  human  act,  can  make  it:  Fof 
if  land  be  given  to  a  man  and  his  wife,  and  the  heirs  of  their  two' 
bodies  begotten^  and  they  are  divorced  a  vinculo  matrimonii,  thej 
shall  neither  of  them  have  this  estate,  but  be  barely  tenants  for 
life^  notwithstanding  the  inheritance  once  vested  in  them.  A  pos- 
sibility of  issue  is  always  supposed  to  exist,  in  law,  unless  extin- 
guished by  the  death  of  the  parties ;  even  though  the  donees  be 
each  of  them  an  hundred  years  old. 

This  estate  b  of  an  amphibious  nature,  partaking  partly  of  an 
estate  tail,  and  partly  of  an  estate  for  life.  The  tenant  b,  in  truth, 
only  tenant  for  life,  but  with  many  of  the  privileges  of  a  tenant  in 
tail ;  as,  not  to  be  punishable  for  waste,  &c. :  or,  he  is  tenant  in 
tail,  with  many  of  the  restrictions  of  a  tenant  for  life ;  as,  to  forfeit 
lib  estate  if  he  alienes  it  in  fee-simple ;  whereas  ^uch  alienation  by 
tenant  in  tail,  though  voidable  by  the  issue,  is  no  forfeiture  of 
the  estate  to  the  reversioner,  who  is  not  concerned  in  interest  till 
all  possibility  of  issue  be  extinct.  But,  in  general,  the  law  looks 
upon  this  estate  as  equivalent  to  an  estate  for  life  only ;  and  as 
such,  will  permit  thb  tenant  to  exchange  bis  estate  with  a  tenant 
for  life;  which  exchange  can  only  be  madd  of  estates  that  are 
equal  in  nature. 

Tenant  by  the  courtesy  of  England  is  where  a  man  marries  a 
woman  sebed  of  an  estate  of  inheritance,  thatis,  of  lands  and  tene- 
ments in  fee-simple  or  fee-tail ;  and  has  by  her  issue,  bom  alive, 
which  was  capable  of  inheriting  her  estate.  In  this  case  he  shall, 
oo-the  death  of  his  wife,  hold  the  lands  for  his  life>  as  tenant  by 
the  courtesy  of  England. 

There  are  four  requisites  necessary  to  make  a  tenancy  by  tha 

3  P 


Digiti 


zed  by  Google 


4SSi  Eitaies  for  Life.  [booje^it. 

courieijr ;  marriage,  seisiA  of  the  wife,  issoe^  and  deatih  of  tlie  wife. 
The  marriage  most  be  canonical  and  legal.    The  seisin  of  the  wife 
mnst  be  an  actual  seisin,  or  possession  of  the  lands ;  not  a  bare 
right  to  possess,  which  is  a  seisin  in  law,  bnt  an  actnal  poa« 
session,  which  is  a  seisin  in  deed.     And  therefore  a  man  shall 
not  be  tenant  by  the  courtesy  of  a  remainder  or  reversion.    Bnt 
of  some  incorporeal  hereditaments  a  man  may  he  tenant  by  the 
courteinr,  though  there  has  been  no  actual  seisin  of  the  wife ;  as  in 
case  of  advowson,  where  the  church  has  not  become  void  in  the 
life-time  of  the  wife,  which  a  man  may  hold  by  the  courtesy,  be* 
CBM9e  it  is  impossible  ever  to  have  actual  seisin  of  it.     If  the  wife 
be  an  idiot,  the  husband  shall  not  be  tenant  by  the  courtesy  of  her 
lands :  for  the  king  by  prerogative  is  entitled  to  ihtm  the  instant 
she  herself  has  any  title ;  wad  since  she  could  never  be  HghtAiUy 
seised  of  the  lands,  and  the  husband  s  title  depends  entirely  upon 
her  seisin,  the  husband  can  have  no  title  as  tenant  by  the  eonrt^. 
The  issue  mnst  be  bom  alive«    The  issue  also  must  be  bom  during 
Ihe  life  of  the  mother ;  for  if  the  mother  die  in  labour,  and  the 
Caesarean  operation  is  performed,  the  husband  in  this  case  riiall 
not  be  tenant  by  the  courtesy ;   because,  at  the  instant  of  the 
mother's  death,  he  was  clearly  not  entitled,  as  having  had  no  issue 
bora,  but  the  land  descended  to  the  diild  while  he  was  yet  in  his 
mother's  womb;  and  the  estate  being  once  so  vested  shall  not 
afterwards  be  taken  from  him.    In  gavelkind  lands,  a  husband 
may  be  tenant  by  the  courtesy,  without  having  any  issue.     But  m 
general  there  nuist  be  issue  born ;  and  such  issue  as  is  also  capable 
of  inheriting  the  mother*s*estate.     Therefore  if  a  woman  be  tenant 
in  tail  snale,  and  have  only  a  daughter  bora,  the  husband  is  not 
thereby  entitled  to  be  tenant  by  the  courtesy ;  because  such  issoe 
female  can  never  inherit  the  estate  in  tail  male.    And  thb  seems 
to  be  the  principal  reason  why  the  husband  cannot  be  tenant  by 
the  courtesy  of  any  lands  pf  which  the  wife  was  not  actually  seised ; 
because,  in  order  io  entitle  himself  to  such  estate,  he  must  have 
begotten  issue  that  may  be  heir  to  the  wife ;  but  no  one,  by  the 
standing  rule  of  law,  can  be  heir  to  the  ancestor,  of  any  land 
whereof  the  ancestor  was  -  not  actually  seised ;  and  therefore,  as 
the  husband  hath^^iever  begotten  any  issue  that  can  be  heir  to  those 
lands,  he  shall  not  be  tenant  of  them  by  the  courtesy.    The  hus- 
band, bv  the  birth  of  the  child^  becomes  (as  was  before  observed) 
tenant  by  the  courtesy  initiate,  and  may  do  many  acts  to  diarge 
the  lands  ;  but  his  estate  is  not  consummate  till  the  death  of  the 
wife,  which  b  the  fourth  and  last  requisite  to  make  a  compile 
tenant  by  the  courtesy. 

DOWBRS. 

Tenant  in  dower  is  where  the  husband  of  a  woman  is  seised  of 
an  estate  of  inheritance,  and  dies :  in  this  case  the  wife  diall  have 
the  third  part  of  all  the  lands  and  tenements  whereof  he  was  seised 
at  any  lime  during  ihe  coverture,  to  hold  to  herself  for  tibe  term  <tf 
her  uatuial  life. 
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In  treating  of  this  estate^  let  us  first  consider,  who  may  be  en- 
dowed; secondly,  of  what  she  may  be  endowed;  thirdly,  the 
manner  kow  she  shall  be  endowed ;  and,  fourthly,  how  dower  may 
heknTedat  prevented. 

Wh&  may  oe  endowed.  She  must  be  the  actual  wife  of  the 
patty  at  the  tnne  of  his  decease.  If  she  be  divorced  a  vinculo 
mairimonii,  she  shaU  not  be  endowed.  But  a  divorce  a  men$d  it 
^oro  only  doth  not  destroy  the  dower;  no,  not  even  for  adultery 
itself  by  the  common  law.  Yet  now  by  the  statute  West.  2.  if 
a  woman  voluntarily  leave  (which  the  law  calls  eloping  from)  hc^r 
husband,  and  live  with  an  adulterer,  she  shall  lose  her  dower, 
imless  her  husband  be  voluntarily  reconciled  to  her.  The  widows 
of  H^itors  are  barred  of  their  dower  (except  in  the  case  of  certaifa 
m^em  treasons  relating  to  the  coin)*;  but  not  the  widows  of 
felons.  An  alien  also  cannot  be  endowed,  unless  she  be  queen 
consort;  for  no  alien  is  capable  of  holding  lands.  The  wife  must 
be  above  nine  years  old  at  her  husband's  death,  otherwise  she  shall 
not  be  endowed. 

We  are  next  to  inquire  of  what  a  wife  may  be  endowed.  And 
she  is  now  by  law  entitled  to  be  endowed  of  all  lands  and  tene- 
ments of  which  her  husband  \iras  seised  in  fee-simple  or  fee-tail  at 
any  time  during  the  coverture,  and  of  which  any  issue  which  she 
might  have  had,  might  by  possibility  have  been  heir.  Therefore  if 
a  man  seised  in  fee-simple  have  a  son  by  his  first  wife,  and  after 
marries  a  second  wife,  she  shall  be  endowed  of  his  lands ;  for  her 
issne  might  by  possibility  have  been  heir,  on  the  death  of  the  son 
by  the  former  wife.  But  if  there 'be  a  donee  in  special  tail,  who 
holds  lands  to  him  and  the  heirs  of  his  body  beffotten  on  Jane  his 
wife ;  though  Jane  may  be  endowed  of  these  lands,  yet  if  Jkne  dies, 
and  he  marries  a  second  wife,  the  second  wife  shall  never  be  en- 
dowed of  the  lands  entailed ;  for  no  issue  that  she  could  have, 
could  by  any  possibility  inherit  them.  A  seisin  in  law  of  the  hus- 
band will  be  as  effectual  as  a  seisin  in  deed,  in  order  to  render  the 
^fe  dowaMe ;  for  it  is  not  in  the  wife's  power  to  bring  the  hu^i- 
band's  title  to  an  actual  seisin,  as  it  is  in  the  husband's  power  to 
do  with  regard  to  the  wife's  lands ;  which  is  one  reason  why  he 
shall  not  be  tenant  by  the  courtesy,  but  of  such  lands  whereof  the 
wife,  or  he  himself  in  her  right,  was  actually  seised  in  deed.  The 
seisin  of  the  husband  for  a  transitory  instant  only,  when  the  same 
act  whiph  gives  him  the  estate  conveys  it  also  out  of  him  again  (as 
where  by  a  fine  land  is  granted  to  a  man,  and  he  immediately  ren- 
ders it  back  by  the  same  fine),  such  a  seisin  will  not  entitle  the  wife 
to  dower ;  for  the  land  was  merely  in  transitu,  and  never  rested  in 
the  husband,  the  grant  and  render  being  one  continued  act.  But 
if  the  land  abide  in  him  for  the  interval  of  but  a  single  moment, 
it  seems  that  the  wife  shall  be  endowed  thereof.  And,  in  short,  a 
widow  may  be  endowed  of  all  her  husband^s  lands,  tenements,  and 
hereditaments,  corporeal  or  incorporeal,  under  the  restrictions  be- 
fore mentioned ;  unless  there  be  some  special  reason  to  the  con- 
trary.    Thus,  a  woman  shall  not  be  endowed  of  a  castle,  built  for 
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defence  of  the  realm ;  nor  of  a  common  withput  slint ;  for,  is  the 
^  heir  would  tben  have  one  portion  of  tfab  common,  and  ihewidoir 
another,  and  both  without  siint^  Uie  common  would  be  doidrij 
stocked.  Copyhold  estates  are  also  not  liable  to  dower^  beiag 
only  (estates  at  the  lord*8  will;  4in(es8  bj  tbe  special  cust^iii  of  the 
.Baanor,  in  which  caie  it  is  usually  call^  the  widow*8  free-bench. 
But,  where  dower  is  allowable,  it  mattery  not  though  the  husbaail 
aliene  the  lands  during  the  coverture ;  for  he  alienes  them  ^aU^  Ip 
'  flower. 

^ext,  as  to  the  manner  in  which  a  woman  is  to  be  endowed. 
There  are  now  subsistinff  four  species  of  dower.  Dower  (^  the 
common  law,  or  thatuvhich  is  before  described.  Dower'by  parti- 
cular custom:  as  that  the  wife  should  have  half  the  hushwl*s 
lands,  or  in  some  places  the  whole,  and  in  soipe  only  a  ]|nAer. 
Dower  ad  osUum  ecclesiit;  which  is  where  tenant  in  fee-sunp|e^ 
full  ^ge,  openlv  at  the  church  door,  and  troth  plighted  .between 
thein,  doth  endow  his  wife  with  the  whole,  or  such  quaniity  ^  be 
shall  please,  of  his  lands,  at  the  same  time:  specifying  ti^l 
•  ascertaining  the  same;  on  which  the  wife,  after  the  husband's 
death,*  mav  enter  without  further  ceremony.  Dower  ex  atwrn 
pairi$;  which  is  only  a  species  of  dower  ad  oitium  eedesutf 
.made  when  the  husband*s  father  is  alive,  and  the  son,  by  his 
consent  expressly  given,  endows  his  wife  with  parcel  of  his  father*! 
.  lands. 

We  proceed,  therefore,  to  consider  the  method  of  endowmeo^ 
or  a3signing  dower.  By  magna  charta  a  woman  shall  remain  it 
her  husband  s  capital  mansion-house  for  forty  days  afil;er  his  death, 
-during  which  time  her  dower  shall  be  assigned.  The  particiilsr 
lands  to  be  held  in  dower  must  be  assigned  by  the  heir  of  the  hus- 
band, or  bis  guardian.  If  the  heir,  or  his  guardian,  do  not  assigi 
hex  dower  within  the  term  of  fortv  days,  or  do  assign  it  unfiiirlj, 
she  has  her  remedy  at  law,  and  the  sheriff  is  appointed  to  assi|i 
.  it.  Or  if  the  heir  (being  under  age),  or  his  guardian,  assign  morr 
than  she  ought  to  have,  it  mav  be  afterwards  remedied  by  writ  of 
admeasurement  of  dower.  It  the  thing  of  which  she  is  endowed 
be  devisable,  her  dower  must  be  set  out  by  metes  and  bounds; 
.  but  if  it  be  indevisablc,  she  must  be  endowed  specially ;  as  of  the 
third  presentation  to  a  church,  tlie  third  toll-dish  ot  a  mill,  the 
third  part  of  the  profits  of  an  office,  the  third  sheaf  of  tithe,  and 
the  like. 

A  widow  may  be  barred  of  her  dower,  not  only  by  eloocment, 
divorce,  being  an  alien,  the  treason  of  her  husband,  and  other  dis- 
abilities before  mentioned,  but  also  by  detaining  the  title  dc^or 
.  evidences  of  the  estate  from  the  heir,  until  she  restores  them :  awl, 
by  the  statute  of  Gloucester,  if  a  dowager  aliene  the  land  assigned 
her  for  dower,  she  forfeits  it  ipso  facto,  and  the  heir  may  recover 
it  by  action.  A  woman  also  may  be  barred  of  her  dower  by 
levying  a  fine,  or  suffering  a  recovery  of  the  lands,  during  the 
coverture.  But  the  most  usual  method  of  barring  dowers  is  by 
jointures,  as  regulated  by  the  27  Hen.  VIII.  c.  10. 
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JQINTJUBM. 
A  joiatiive  signifies  a  joint  estate,  liniited  to  both  husband  and 
wife;  baty  in  common  acceptation,  Oitends  also  to  a  sole  Estate, 
Gmited  to  the  wife  only.  It  is  thns  de6ned  by  Sir  Edward  Coke : 
^f  a  competent  livelihood  of  freehold  for  the  wife,  of  lands  and 
•tenements ;  to  take  effect,  in  im>fit  or  possession,  presently  after 
the  death  of  the  husband,  for  the  life  of  the  wife  at  least.*'  This 
description  b  framed  from  the  purview  of  the  statute  d7  Hen.  VIII. 
c.  10.  before  mentioned,  commonly  called  the  Statute  of  Uses. 
'The  jointure  must  take  effect  immediately  on  the  death  of  the  huf- 
band.  It  must  be  for  her  own  life  at  least,  and  not  par  auire  vie, 
or  foic  any  term  of  years,  or  other  smaller  estate.  It  must  be  made 
to  herself,  and  to  po  other  in  trust  for  her.  It  must  be  made,  and 
so  in  the  deed  particularly  expressed  to  be,  in  satisfaction  of  her 
wtiole  dow^r,  and  not  of  any  particular  part  of  it.  |f  the  jointure 
be  made  to  her  after  marriage,  she  has  her  election,  after  her  hus- 
band's death,  as  in  dower  ad  ostium  ecclesia,  and  may  either  ac- 
cept it,  or  refuse  it  and  betake  herself  to  her  dower  at  common  law ; 
for  she  was  not  capable  of  consenting  to  it  during  coverture.  And 
where  a  devise  is  expressed  to  be  given  in  lieu  and  satisfaction  of 
dewer,  or  where  that  is  the  clear  and  manifest  intention  of  the 
testator,  the  wife  shall  not  have  both,  but  shall  have  her  choice. 
But  where  the  lands  are  devised^  out  of  which  the  widow  is  enti- 
tled to  dower,  and  the  testator  leaves  her  an  annuity,  she  shall  not 
be  put  to  her  election,  unless  it  appears  to  have  been  the  intention  of 
the  testator  that  she  should  not  retain  both.*  And  if,  bv  any  fraud 
or  accident,  a  jointure  made  before  marriage  proves  to  be  on  a  bad 
.  tit}e,  and  the  jointress  is  evicted,  or  turned  out  of  possession,  she 
shall  then  (by  the  provisions  of  the  same  statute)  have  her  dower 
pro  tanto  at  the  common  law. 

It  has  been  determined,  that  if  a  MX)man,  who  is  under  age  at  the 
.time  of  marriage,  agree  to  a  Jointure  and  settlement  in  bar  of  her 
dower  and  her  distributive  share  of  her  husband^s  personal  property 
in  case  he  dies  intestate,  she  cannot  afterwards  waive  it,  but  is  as 
much  bound  as  if  she  were  of  age  at  the  time  of  marriage.  Lord 
Northington  had  decreed  the  contrary ;  but  his  decree  was  upon 
both  points  reversed. 

There  are  some  advantages  attending  tenants  in  dower  that  ^do 
not  extend  to  jointresses ;  and  so  vice  vcn^,  jointresses  are  in 
flome  respects  more  privileged  than  tenants  in  dower.  Tenant  in 
dourer,  by  the  old  common  law,  is  subject  to  no  tolls  or  taxes  ;  and 
her  s  is  almost  the  only  estate  on  which,  when  derived  from  the 
kio^^s  debtor,  the  king  cannot  distrain  for  his  debt,  if  contracted  . 
during  the  coverture.  But,  on  the  other  hand,  a  widow  may  enter 
at  once,  without  any  formal  process,  on  her  jointure  land ;  as  she 
lalso  might  have  done  on  dower  adoitinm  ecclena,  which  a  jointure 

*  Lord  Eldon  has  declared,  that "  the  question  in  all  these  cases  is,  whether 
the  testator  meant  to  give  away  his  wife's  dower ;  which  he  could  not  do  di- 
rectlj.  For  that  it  roust  be  seen  clearly,  that  he  meant  to  dispose  so,  that  if 
she  should  claim  dower,  it  would  disappoint  the  will.  It  must  appear  there  is 
a  repugnancy."    6  Yes.  JUnr.  6*16. 
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in  many  poinU  resembles;  and  the  resemblance  was  still  greater 
"while  that  species  of  dower  continued  in  its  primitive  state :  whereas 
no  small  trouble,  and  a  very  tedions  method  of  prQceediog»  is  ne- 
cessarj  to  compel  a  legal  assignment  of  dower.  And,  what  is 
more,  though  dower  be  forfeited  by  the  treason  of  the  husband,  yet 
lands  settled  in  jointure  remain  unimpeached  to  the  widow.  Wbeiro- 
fore  Sir  Edward  Coke  very  justly  gives  it  the  preference,  as  being 
more  sure  and  safe  to  the  wiciow,  than  even  dower  ad  a§tmm 
eccUsim,  the  most  eligible  species  of  any. 

A  jointure  is  not  forfeited  by  the  adultery  of  the  wiCt»  as  dewtr 
is;  and  the  Court  of  Chancery  will  decree  against  the  kushafKl4 
performance  of  marriage  articles,  though  he  alleges  and  pcpves 
that  his  wife  lives  separate  from  him  in  adultery* 


CHAPTER  VI. 


0/  Estates  leu  than  Freehold. 

Of  estates  that  are  less  than  freehold  there  are  three  sorts ; 
estates  for  years ;  estates  at  will ;  estates  by  sufferance. 

ESTATES  FOR  TEARS. 

An  estate  for  years  is  a  contract  for  the  possession  of  lands^  or 
tenemelits  for  some  determinate  period :  and  it  takes  place  wher^ 
a  man  lettcth*  them  to  another  for  the  term  of  a  certain  number  of 
years,  agreed  u)>on  between  the  lessor  and  lessee,  and  the  lessee  ett-> 
ters  thereon.  If  the  lease  be  but  for  half  a  year,  or  a  quarter,  or  any 
less  time,  this  lessee  is  respected  as  a  tenant  for  years,  Mid  is 
styled  so  in  some  legal  proceedings ;  a  year  being  the  4iortesl 
term  which  the  law  in  this  case  takes  notice  of« 

Eveiy  estate  which  must  expire  at  a  period  certain  and  pre- 
fixed, by  whatever  words  created,  is  an  estate  for  yean.  And 
therefore  this  estate  is  frequently  called  a  term^  because  ita  dsra- 
tion  or  continuance  is  boundcci,  limited,  and  determined  ;  for  every 
such  estate  must  have  a  certain  beginning  and  a  certain  end. 
Therefore,  if  a  man  make  a  lease  to  another,  for  so  many  years  as 
J.  S.  shall  name,  it  is  a  good  lease  for  years,  for  though  it  is  at 
present  uncertain,  yet  when  J.  S.  hath  named  the  years,  it  is  then 
reduced  to  a  certainty.  If  no  day  of  commencement  is  named  in 
the  creation  of  this  estate,  it  begins  from  the  making  or  delivery  of 
the  lease.  A  lease  for  so  many  years  as  J.  S.  shall  live,  is  void 
from  the  beginning ;  for  it  is  neither  certain,  nor  can  ever  be  re- 
duced to  a  certainty,  during  the  continnance  of  the  lease. 

An  estate  for  life,  even  if  it  be  par  autre  rte,  is  a  freehold ; 
but  an  estate  for  a  thousand  years  is  oul  v  a  chattel,  and  is  reckoned 
part  of  the  personal  estate.  Hence  it  follows,  that  a  lease  for 
years  may  be  made  to  commence  infuturo,  though  a  lease  for  life 
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csmnoU  As  if  t  grant  lands  to  T»  to  hold  from  Midii^lina«  ne^t 
for  twenty  years,  this  is  good ;  but  to  hold  fron^  Micjiaelioas  ne&i 
for  the  term  of  his  natural  life,  is  void ;  for  no  estate  of  freehold  ' 
can  commence  infuturo,  because  it  canpot  be  created  at  common 
law  without  livery  of  seisin,  or  corporeal  possession  (^f  the  land, 
and  corporeal  possession  cannot  be  given  of  an  estate  now,  which 
is  not  to  commence  now  but  hereafter.  And  because  no  livery  pf 
Misin  is  necessary  to  ft  lease  for  years,  such  lessee  is  not  said  to 
be  uised,  or  to  have  true  legal  seisin  of  the  lands.  Nor  indeed 
does  the  bare  lease  vest  any  estate  in  the  lessee,  but  only  gives  him  a 
right  of 'entry  on  the  tenement,  which  right  is  called  his  interest 
in  the  term,  intere$H  termini:  but  when  he  has  actually  so  en- 
tered, and  thereby  accepted  the  grant,  the  estate  i»>then,  and  not 
before,  vested  in  him,  and  he  is  possessed,  not  properly  of  the 
land,  but  of  the  term  of  years,  the  possession  or  seim  of  the  land 
remainipg  still  in  him  who  hath  the  freehold.  Thus  the  word 
term  does  not  merely  signify  the  term  specified  in  the  lease,  but 
the  estate  alsQ  and  interest  that  passes  by  that  lease,  and  therefore 
the  term  may  e^ipire  during  the  continuance  ofthelinif,  as  bysur^ 
Tender,  forfeiture,  and  the  like. 

Tenant  for  term  of  years  hath  incident  to  and  inseparable  from 
bis  estate,  iinless  by  special  agreement,  the  same  estovers  that  te- 
nant forUfe  was  entitled  to  ;  that  is  to  say,  house-bote»  fire-bote^ 
plough-bote,  and  hay*bote. 

With  regard  to  emblements,  or  the  profits  of  lands  sowed  by 
tenant  fdr  years,  there  is  this  difference  between  him  and  tenant 
for  life,  that  where  the  term  of  tenant  for  years  depends  upon  a 
certainty,  as  if  he  hold  from  Midsummer  for  ten  years,  and  m  the 
last  year  he  sows  a  crop  pf  com,  and  it  is  not  ripe  and  cut  before 
Midsummer  the  end  of  hiaterm,  the  landlord  shall  have  it.. 

But  where  the  lease  for  years, depends  upon  an  uncertain W,  a» 
upon  the  death  of  the  lessor,  being  himself  only  tenant  for  life,  or 
being  a  husband  seised  in  right  of  his  wife,  or  if  the  term  of  ye^urs 
be  determined  upon  a  life  or  lives,  in  all  these  cases  the  estate  for  ' 
yearn  not  being  certainly  to  expire  at  a  time  foreknown,  but 
merely  bf  the  an^  of  God,  the  tenant  or  his  executors  shall  have 
the  emblements  in  the  same  manner  that  a  tenant  for  life  or  his 
e^i^ecutars  shall  be  entitled  thereto.  Not  so,  if  it  determine  by  the! 
ad  of  ike  party  himself:  as  if  tenant  for  years  does  any  thing  thai 
amtonnts  to  a  tbrfeiture ;  in  which  case  the  emblements  shidl  go  to 
the  lessor,  and  not  the  less^ee,  who  hath  determined  his  estate  by 
his  owa  default. 

ESTATES   AT   WILL- 

The  second  species  of  estates  not  freehold  are  estates  at  wilL 
An  estale  at  will  is  where  lands  and  tenements  are  let  by  one  man 
to  another,  to  have  and  to  hold  at  the  will  of  the  lessor,  and  the 
tenant  by  force  of  his  lease  obtains  possession.  Such  tenant 
hath  no  certain  indefeasible  estate,  nothing  that  can  be  assigned 
by  him  to  any  other ;  because  the  lessor  may  determine  his  will 
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and  put  bim  out  whenever  he  pleases.  But  tv^rf  estate  at  will  is 
at  the  will  of  both  parties,  landlord  and  tenant;  so  that  either  €f€ 
them  nuBY  determine  his  will,  and  quit  his  connections  with  the 
other  at  nis  own  pleasure.  Yet  this  must  be  understood  with 'some 
restriction ;  for  if  the  tenant  at  will  sows  his  lands,  and  the  land- 
lord, before  the  corn  is  ripe,  or  before  it  is  reaped,  puts  him  out» 
yet  the  tenant  shall  hav^  the  emblements,  and  free  ingress,  egress, 
and  regress,  to  cut  and  carry  away  the  profits.  But  it  is  otherwise 
where  the  tenant  himself  determines  the  will ;  for  in  this  case  the 
landlord  shall  have  the  profits  of  the  land. 

What  act  does  or  does  not  amount  to  a  determination  of  the 
will  on  either  side,  has  formerly  been  matter  of  great  debate  in 
our  courts.  But  it  is  now  settled,  that  (besides  the  express  deter- 
mination of  thele8sor*s  will,  by  declaring  that  the  lessee  shall  fao^d 
no  longer,  which  must  either  be  made  upon  the  land,  or  notice 
must  be  given  to  the  lessee),  the  exertion  of  any  act  of  ownership 
by  the  lessor,  as  entering  upon  the  premises  and  cutting  timber, 
taking  a  distress  for  rent  and  impounding  thereon,  or  making  a 
feoffment  or  lease  for  years  of  the  land  to  commence  immediately ; 
any  act  of  desertion  by  the  lessee,  as  assigning  his  estate  to 
another,  or  committing  waste,  which  is  an  act  inconsistent  with 
such  a  tenure;  or,  which  is  inatar  omnium^  the  death  er.outlawry 
of  either  lessor  or  lessee,  puts  an  end  to  or  determines  the  estate 
at  wilL 

COPYHOLD   ESTATES. 

There  is  one  species  of  estates  at  will  that  deserves  a  more  par- 
ticular regard  than  any  other,  and  that  is,  an  estate  held  by  copy 
of  court-roll,  or,  as  we  usually  call  it,  a  copyhold  estate.  This 
was,  in  its  original  and  foundation,  nothing  better  than  a  mere 
estate  at  will.  But  the  kindness  and  indulgence  of  successive 
lords  of  manors  having  permitted  these  estates  to  be  enjoyed  by 
the  tenants  and  their  heirs  according  to  particular  customs'esta- 
blished  in  their  respective  districts,  therefore,  though  they  still  are 
held  at  the  wilhof  the  lord,  and  so*  are  in  general  expressed  in  the 
court-rolls  to  be,  yet  that  will  is  qualified,  restrained,  and  limited, 
to  be  exerted  according  to  the  custom  of-the  manor.  This  custom 
being  suffered  to  grow  up  by  the  lord,  is  looked  upon  as  the  evi- 
dence and  interpreter  of  his  will ;  his  will  is  no  longer  arbitrary  and 
precarious,  but  fixed  and  ascertained  by  the  custom  to  be  the  same 
(and  no  other)  that  has  time  out  of  mind  been  exercised  and  declared 
by  his  ancestors.  A  copyhold  tenant  is  therefore  now  full  as  pro- 
perly a  tenant  by  the  custom,  as  a  tenant  by  will ;  the  custom  hav- 
ing arisen  from  a  series  of  uniform  wills. 

Almost  every  copyhold  tenant  being  therefore  thus  tenant  at  the 
will  of  the  lord  according  to  the  custom  of  the  manor,  such  tenant 
may  ^have,  so  far  as  the  custom  warrants,  any  other  of  the  estates 
or  quantities  of  interest,  which  we  have  hitherto  considered,  and 
hold  them  united  with  this  customary  estate  at  will.  A  copy- 
holder may,  in  many  manors,  be  tenant  in  fee-simple,  in  fee-tail. 
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for  life  by  the  courtesy,  in  dower,  for  years,  at  sufferance,  or  on 
condition ;  subject,  however,  to  be  deprived  of  these  estates  upon 
the  concurrence  of  those  circumstances  which' the  will  of  the  lord^ 
promulgated  by  immemorial  custom,  has  declared  to  be  a  forfeiture 
or  absolute  determination  of  those  interests ;  as,  in  some  manors  the 
want  of  i^ue  male,  in  others  the  cutting  down  timber,  the  non- 
payment of  a  fine,  and  the  like.  Yet  none  of  these  interests 
amounts  to  freehold ;  for  the  freehold  of  the  whole  manor  abides 
always  in  the  lord  only,  who  hath  granted  out  the  use  and  occupa- 
tion, but  not  the  corporeal  seisin  or  true  legal  possessidd,  of  cer- 
tain parcels  thereof  to  these  his  customary  tenants  at  will. 

ESTATES   AT  SUFFERANCE. 

An  estate  at  sufferance  is  where  one  comes  into  possession  of 
land  by  lawful  title,  but  keeps  it  afterwards  without  any  title  at' 
all.     As^  if  a  man  take  a  lease  for  a  year,  and  after  a  vear  is  ex-' 
pired^  continue  to  hold  the  premises  without  any  fr^sh  leave*  from 
the  owner  of  the  estate ;  or,  if  a  man  make  a  lease  at  will,  and' 
di^^  the  estate  ait  will  is  thereby  determined ;  but  if  the  tenant  con-' 
tinue  possession,  he  is  tenant  at  sufferance.     But  no  man  can  be' 
tenant  at  sufferance  against  the  king,  to  whom  no  laches  or  neg- 
lect in  not  entering  and  ousting  the  tenant  is  ever  imputed  by  law, 
but  his  tenant  so  holding  over  is  considered  as  an  absolute  in-' 
truder.     But,  in  the  case  of  a  subject,  this  estate  may  be  destroyed 
whenever  the  true  owner  shall  make  an  actual  entry  on  the  lands,  ^ 
and  oust  the  tenant ;  for  before  entrv  he  cannot  maintain  an  dction' 
of  trespass  against  the  tenant  by  sufferance,  as  he  might  against  d 
stranger ;  and  the  reason  b,  because  the  tenant  being  once  in  by' 
lawful  title,  the  law  (which  presumes  no  wrofig  in  any  man)  will 
suppose  him  to  continue  upon  a  title  equally  lawful,  unless  the 
owner  of  the  land,  by  some  public  and  avowed  act,  such  as  entry, 
will  declare  his  continuance  to  be  wrongful. 

Thus  stands  the  law  with  regard  to  tenants  by  sufferance ;  and' 
landlords  are  obliged  in  these  cases  to  make  formal  entries  upon' 
their  lands,  and  recover  possession  by  the  legal  process  of  eject-' 
ment;  and  at  the  utmost,  by  the  common  law,  the  tenant  was 
bound  to  account  for  the  profits  of  the  land  so  by  him  detained. 
But  now,  bv  the  4  Geo.  II.  c.28.  in  case  any  tenant  for  life  or 
years,  or  otKer  person  claiming  under  or  by  collusion  with  such 
tenant  shall  wilfully  hold  over  after  the  determination  of  the  term, 
and  demand  made^  and  notice  in  writing  given  by  him  to  whom 
the  remainder  or  reversion  of  the  premises  shall  belong,  for  deli- 
vering the  possession  thereof,  such  person  so  holding  over  or  keep- 
ing the  other  out  of  possession,  shall  pay  for  the  time  he  detains 
the  lands  at  the  rate  of  double  their  yearly  value.  And  by  the 
II  Geo.  II.  c.  13.  in  case  any  tenant,  having  power  to  determine 
his  lease,  shaU  give  notice  of  his  intention  to  quit  the  premises, 
and  shall  not  deliver  up  the  possession  at  the  time  contained  in 
such  notice,  he  shall  thenceforth  pay  double  the  former  rent  for 
such  time  as  he  continues  in  possession. 

3  Q 
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CHAPTER  Vlf; 
Of  Estate*  upon  Condition. 

JCi STATES  iipon  condition  are  of  two  sorts;  estates  upon  condi- 
tion  imptiedp.Bnd  estates  upon  eonditioa  expressed:  under  which 
last  may  be  included  estates  held  in  vadib,  gage,  or  pledgee ;  estates 
by  statute  merchant,  or  statute  staple ;  and  estates  held  by  elegit. 

Eatatea  upon  conditiaii  implied  in  law  are,  where , a  ^raiit  pf  an 
estate  has  a  condition  annexed  to  it  inseparable  from  its  e^»enoe 
and  conatitutioRj  aUhough  no  condition  be  eiypiressed  in.  wor^. 
A%  if  a  grant  be  made  to  a  man  of  an  office,  generally/ without 
adding  other  words»  the  law  tacitly  annexes  thereto  a  secret  condi- 
tion, that  the  grantee  shall  duly  execute  his  office;  on  breach  of 
which  condition  it  !»  lawful  for  the  grantor,  or  his  heirs,  to  oost 
him,  and  grant  it  to  another  person.  For  an  office,  either  pubUc 
or  private,  may  be  fori et ted  hy  mis-user  or  non-user,  botli  of  whjch 
are  breacbes  of  this  implied  condition^  By  mis-user ,  or  abi^se ;  as 
if  a  Judge  take  a  bribe»  or  a  park-keeper  kill  deer  without  ^tho- 
rity^  By  non-mer,  or  neglect ;  which  in  public  offices,  that  con- 
cern the  adminbtration  ol  Justice  or  the  commonwealth,  is  of  itself 
a  direct  and  immediate  cause  of  forfeiture;  but  non-user  of  a  pri- 
vate office  is  no  cause  of  forfeiture^  unless  i^omcspefial  damagie  be 
proved  to  be  occasioned  thereby.  ,  ,         .    '^    .  .  . 

An  estate  on  coaditioa  expressed  in  the  .grant  itself  is  vhei^ 
an  estate  b  granted,  either  in  fee-simple  o^  otherwise,  .FiAlsA 
express  qualification  annexed,  whereby  the  estate  gnm^d  shall 
eiUier  commeace,  he  enlarged,  or  be  defeated,,  upon  performance 
or  breach  of  such  qualification  or  condition..  These  conditioiu 
are  therefore  either  precedent  or  subsequent.  Pref^edent  are  saek, 
as  must  happen  or  be  performed  before  t^e  estat^  can  vest  or  be 
enlarged  ;  subsequent  are  iuch,  by  the  failure  or  non-per^npanee 
of  which  an  estate  already  vested  may  ))e  defeated.  Th^,  if  aa 
estate  for  life  be  limited  to  A  upon  his  marriage  with  B,  the  mai;-. 
riage  is  a  precedent  condiliou,  and  till  that  happen  no  estate  is 
vested  in  A^  Or,  If  a  man  grant  to  his  lessee  for  years,  that,  upon 
payment  of  a  hundred  marks  within  the  term,  he  shall  have  the  fee, 
this  also  is  a  condition  precedent,  and  the  fee-simple  passeth  not 
till  the  hundred  marks  be*  paid.  But  if  a  man  grant  an  estate  in 
fee-simple,  reserving  to  himself  and  his  heirs  a  certain  rent,  and 
that  if  such  rent  be  not  paid  at  the  time  limited  it  shall  be  lawful  for 
him  and  his  heurs  to  re-enter  and  avoid  the  estate ;  in  this  case  the 
grantee  and  his  heirs  have  an  est&te  upon  condition  subsequent, 
which  is  defeasible  if  the  condition  be  not  strictly  performed. 
Express  conditions,   if  they   be  impossible  at  the  time  of 
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tbeir  creation,  or  afterwards  become  impossible  by  the  act  of 
God,  or  the  act  of  the  feoffer  himself,  or  if  they  be  contrary  t6 
law,  or  repugkiant  to  the  natdre  of  the  estate,  are  void.  In  any 
of  which  cases,  *if  they  be  conditions  subsequent,  that  is,  to  be 
performed  after  the  estate  is  vested,  the  estate  shall  become  abso-^ 
late  in  the  tenant.  But  if  the  condition  be  precedent,  or  to  be 
petfonned  before  the  estate'vests,  as  a  grant  to  a  man,  that  if  he 
kill  another,  or  go  to  Rome  in  a  day,  he  shall  have  an  estate  in 
fee^  here  the  void  condition  being  precedent,  the  estate  which  de- 
pends thereon  is  alto  void,  and  the  graiitee  shall  take  nothine  by 
the  grant,  for  he  hath  no  estate  until  tne  condition  be  performed.   ' 

There  are  some  estates  defeasible  upon  condition  subsequent, 
that  require  a  more  paiticular  notice ;  such  are — 

Estates  held  in  vadio,  in  gage,  or  pledge;  which  are  of  two 
kinds,  tivum  vadium,  or  living  pledge ;  and  martuum  vadium,  dead 
pledge,  or  mortgage. 

Vivum  vadium,  or  living  pledge,  is  \\hen  a  man  borrows  a  sum 
(suppose  200/.^  of  another,  and  grants  him  ah  estate,  as  of  20/.  a 
year,  to  hold  till  the  rents  and  profits  shall  repay  the  sum  so  bor- 
rowed. Tbid  is  an  estate  conditioned  to  be  void  as  soon  as  such 
sum  is  raised.  '  And  in  this  case  the  land  or  pledge  is  said  to  be 
living;  it  subsists  and  survives  the  debt,  and  immediately  on  the 
discharge  of  that  results  back  to  the  borrower. 

MORTGAGES.  ' 

But  mortumn  vadium,  a  dead  pledge,  or  mortgage,  (which  is 
much  more  common  than  the  other)'  is  where  a  man  borrows  of 
another  a  specific  sum  (suppose  200/.)  and  grants  him  an  estate 
iri'fee,  on  condition  that  if  he  (the  mortgagor)  shall  repay  th^ 
mortgagee  the  said  sum  of  200/.  on  a  certain  day  mentioned  in  the 
deed,  that  then  the  mortgagor  may  re-enter  on  the  estate  so  granted 
in  pledge ;  or,  as  is  now  the  more  usual  way,  that  then  the  moh- 
gagee  shall  re-cohvey  the  estate  to  the  mortgagor :  in  this  case  the 
land,  ^ich  i^  so  put  in  pledge,  is  by  law,  in  case  of  nonpayment 
at  the  time  limited,  for  ever  dead  and  gone  from  the  mortgagor ; 
and  the  mortgagee's  estate  in  the  land  is  then,  no  longer  condi- 
tional, but  absolute.  But  so  long  as  it  continues  conditional,  that 
is,  between  the  time  of  lending  the  money  and  the  time  allotted 
for  payment,  the  mortgagee  is  called  tenant  in  mortgage.  But,  as 
it  was  formerly  a  doubt  whether,  by  taking  such  estate  in  fee,  it 
did  not  becoipe  liable  to  the  wife's  dower  and  other  incumbrances 
of  the  mortgagee  (though  that  doubt  has  been  long  ago  over-ruled 
'  by  the  courts  of  equity),  it  therefore  became  usual  to  grant  ohiy  a 
long  term  of  years  by  way  of  mortgage,  with  condition  to  be  void 
on  repayment  of  the  mortgage-money ;  which  course  has  been 
since  pretty  generally  continued,  principally  because  on  the  death 
of  the  mortgagee  such  term  becomes  vested  in  his  personal  repre- 
sentatives, who  alone  are  entitled  in  equiW  to  receive  the  money 
lent,  of  whatever  nature  the  mortgage  may  happen  to  be.       \    ^ 
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As  soon  as  the  estate  is  created,  the  mortgagee  may  immediately 
enter  on  the  lands  ;  but  is  liable  to  be  disposMssed  apon  perHopnr 
ance  of  the  condition^  by  payment  of  the  mortgage-money  at  the 
day  limited.  And  therefore  the  usual  way  is  to  agree  that  the 
mortgagor  shall  hold  the  land  till  the  day  assigned  for  payment; 
when,  in  case  of  failure,  whereby  the  estate  becomes  absolute,,  the 
mortgagee  may  enter  upon  it,  and  take  possession,  without  any  pop* 
nihility  at  law  of  being  afterwards  evicted  by  .the  mortgagor,  to 
whom  the  land  is  now  for  ever  dead. 

But  here  again  the  courts  of  equity  inteq>ose ;  and  though  a 
mortgage  be  thus  forfeited,  and  the  estate  absolutely  vested  in  the 
mortgagee  at  the  common  law,  yet  they  will  consider  the  real  value 
of  the  tenements  compared  with  the  sum  borrowed ;  and  if  the 
estate  be  of  greater  value  than  the  sum  lent  thereon,  they  will  allow 
the  mortgagor  at  any  reasonable  time  to  recall  or  redeem  his  estate, 
paying  to  the  mortgagee  his  principal,  interest,  and  expences ;  for 
otherwise  in  strictness  of  law,  an  estate  worth  1000/.  might  be  for- 
feited for  nonpayment  of  100/.  or  a  less  sum. 

This  reasonable  advantage,  allowed  to  mortgagors,  is  called  the 
fquUjf  of  redemption :  and  this  enables  a  mortgagor  to  call  on  the 
mortgagee,  whp  has  possession  of  his  estate,  to  deliver  it  back,  and 
account  for  the  reyits  ai^d  profits  received,  on  payment  qf  his  whole 
debt  and  interest ;  thereby  turning  th^  mort^um  into  a  kind  of 
vitum  vadium.  But,  on  the  other  hand,  the  mortgagee  may  either 
compel  the  sale  of  the  estate,  in  order  to  get  the  whole-  of  his 
money  immediately,  or  else  call  upon  the  mortgagor  to  redeem  hb 
^tate  presently,  or  in  default  thereof  to  be  for  ever  foreelosed 
fjron^  fedeeniing  the  same,  that  is,  to  lose  his  equity  of  redemptioii 
without  possibility  of  recall ;  and  also,  in  some  cases  of  fraudulent 
mortgages,  the  fraudulent  mortgagor  forfeits  all  equity  of  redemp- 
tion whatsoever. 

By  the  4  &  5  Wr^  M.  if  any  person  mortgage  his  estate,  and 
do  not  previously  inform  the  mortgagee  in  writing  of  a  prior 
mortgage,  or  of  any  judgment  or  incumbrance  which  he  has  volun- 
tarily brought  upon  the  estate,  the  mortgagee  shall  hold  the  estate 
as  an  absolute  purchaser,  free  fjrom  the  equity  of  redemption  of  the 
mortgagor. 

It  is  not  usual  for  mortgagees  to  take  possession  of  the  mort*^ 
gaged  estate,  unless  where  the  security  is  precarious  or  small,  or 
where  the  mortgagor  neglects  the  payment  of  interest.  To  re- 
cover the  rents  and  profits  of  the  estate,  it  has  been  determined, 
that  where  there  is  a  tenant  in  possession,  by  a  lease  prior  to  the 
mortgage,  the  mortgagee  may  at  any  time  give  him  notice  to  pay 
the  rent  to  him,  and  he  may  distrain  for  all  the  rent  which  is  due 
at  the  time  of  the  notice,  and  also  for  all  that  accrues  after- 
wards. The  mortgagor  has  no  interest  in  the  premises,  but  by 
the  mere  indulgence  of  the  mortgagee :  he  has  not  even  the  estate 
of  a  tenant  at  will ;  for  it  is  held,  he  may  be  prevented  from  car- 
rying away  the  emblements,  or  the  crops  which  he  himself  has 
sown.    And  if  a  mortgagor  grant  a  lease  afteijf  the  mortgage, 
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the  mortgagee:  may  recover  the  posaeasion  of  the  premiaea  io  am 
ejectment  againat  the  tenant  in  poasession,  without  a  previoua  no^ 
tice  to  quit. 

By  the  7  Geo.  II.  c.  20.  after  payment  or  tender  by  the 
mortgagor  of  principal,  intereat,  and  costs,  the  mortgagee  can 
maintain  no  ejectment,  but  may  be  compelled  to  re-aaaign  hia 
securities. 

It  has  been  said  to  be  an  established  rule  of  equity,  that  a 
second  mortgagee,  who  has  the  title  deeds,  without  notice  of  any 
prior  incumbrance,  shall  in  all  cases  be  preferred ;  because  if  a 
mortgagee  lend  money  upon  real  property  without  taking  the  title 
deeds,  he  enables  the  mortgagor  to  commit  a  fraud.  But  Lord 
Thurlow  afterwards  observed  upon  this,  that  he  did  not  conceive 
that  the  not  taking  of  the  title  deeds  was  alone  sufficient  to  post- 
pone th^  first  mortgagee ;  if  it  were  so,  there  could  be  no  such 
thing  aa  a  mortgage  of  the  reversion :  and  he  held  that  a  second 
n^rtgagee  in  possession  of  the  title  deeds  was  preferred  only  in 
cases  where  the  first  had  been  guilty  x>f  fraud  or  gross  negligence. 
It  seems,  however,  that  fraud  or  gross  negligence  would  l^  pre- 
sumed, unless  the  mortgagee  could  shew,  that  it  was  impossible  fcff 
him  to  obtain  possession  of  the  title  deeds,  or  that  he  had  used  the 
due  and  necessary  diligence  for  that  purpote. 

Whatever  may  be  the  value  of  the  estate,  it  is  of  great  import- 
ance to  those  who  lend  money  upon  real  security  to  be  certain 
that  there  is  no  prior  mortgage  upon  the  estate ;  for  it  has  been 
long  settled,  that  if  a  third  mortgagee,  who  at  the  time  of  his 
iiM>rtgage  had  no  notice  of  the  second,  purchase  the  fifst  mort- 
gage, even  pending  a  bill  filed  by  the  second  to  redeem  the  first, 
both  the  first  and  third  mortgagees  shall  be  paid  out  of  the  estate 
before  any  share  of  it  can  be  appropriated  to  the  second ;  the 
reason  assigned  is,  that  the  thinl,  by  thus  obtaining  the  legal 
estate,  has  both  law  and  equity  on  his  side,  which  supersede  the 
mere  equity  of  the  second.  And  evcli  Lord  Hale  held  it  right, 
that  the  third  should  thus  seize  what  he  called  a  tabuia  in  nau- 
Jragio,  a  plank  in  the  shipwreck,  and  so  leave  the  second  to  perish. 
But  in  mortgages  where  none  has  the  legal  estate,  the  rule  in 
equity  b,  qui  prior  e$t  tempore,  potior  e$t  jure,  the  first  has  the 
strongest  claim. 

STATUTE   MERCHANT  AND   STATUTE  STAPLE. 

A  fourth  species  of  estates  defeasible  on  a  condition  subsequent 
are  those  held  by  statute  merchant  and  statute  staple,  which  are 
very  nearly  related  to  the  vivum  vadium  before  mentioned,  or 
estates  held  till  the  profits  thereof  shall  discharge  a  debt  liquidated 
or  ascertained.  For  both  the  statute  merchant  and  statute  sta- 
ple are  securities  for  money;  the  one  entered  into  before  the 
chief  ma^btrate  of  some  trading  town,  pursuant  to  the  13  £dw.  L 
de  tmercdtorUms,  and  thence  called  a  statute  merchant;  the 
other,  pursuant  to  the  2t  Edw.  II.  c.  9.  before  the  mayor  of  the 
staple,  that  is  to  say,  the  grand  mart  for  the  principal  commodi- 
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tied  olr  nnutufftctures  of  the  kingd<Mn»  fonneriy  heM  by  acC  dT  par- 
liament in  certain  triuiing  towns,  from  whence  this  securitV  vs 
called  a  statute  staple.  They  are  both  secnrities  for  debts  acknow- 
ledged to  be  due,  and  originally  permitted  only  among  traders,  for 
the  benefit  of  commerce ;  where^  not  only  the  body  of  the  debtor 
may  be  imprisoned,  and  his  goods  seized  in  satisfaction  of  the 
debt,  but  also  his  lands  maybe  delivered  to  the  creditor,  till  out  of 
the  rents  and  profits  of  them  tiie  debt  iliay  be  satisfied^  knd,  dur- 
ing such  time  as  the  creditor  so  holds  the  Idnds,  he  is  tenant  by 
(Statute  merchant  or  statute  staple. 

ESTATES   BY  EI^GIT. 

Anodier  similar  conditional  estate,  created  by  operation  of  lawr 
for  security  and  satisfifiction  of  debts,  is  called  an  estate  by  elegit. 
This  is  the  name  of  a  writ  founded  on  the  statute  of  Westm.  2.  by 
wiiidr,  after  a  plaintiff  has  obtained  judgment  for  hfs  debt  at  hiWy 
the  sheriff  gives  him  possession  of  one  half  of  the  defehdantVIands 
and  teneitfeiits,  to  be  occupied  and  enjoyed  until  his  debts  and 
damages  be  fiiliy  paid ;  and,  during  the  time  he  so  holds^  themr,  be 
IS  called  tenant  by  elegit. 


CHAPTER  VIII. 
Of  Estates  in  Remainder  and  Reversion, 

Aff  estate  in  remainderiiiay  be  defined  to  be  an  estate  limited 
to  take  effect  and  be  enjoyed  after  another  estate  is  determined.  As 
if  a  mail  seised  in  fee  simple  grant  lands  to  A  for  twenty  years, 
and  after  the  determination  of  the  said  term  then  to  B  and  his 
heirs  for  ever ;  here  A  is  tenant  for  years,  remainder  to  B  in  fee. 
In  the  first  place  an  estate  for  years  is  created  or  carved  out  of 
the  fee,  and  given  to  A,  and  the  residue  or  remainder  of  it  is 
given  to  B,  But  both  these  interests  are  in  fact  only  one  estate  ; 
the  present  term  of  years,  and  the  remainder  afterwards,  when 
added  together,  being  equal  only  to  one  estate  in  fee.  They  are, 
indeed,  different  parts,  but  they  constitute  only  one  whole ;  tfaev 
are  carved  out  of  one  and  the  same  inheritance ;  they  are  both 
created  and  may  both  subsist  together,  the  one  in  possession, 
the  other  in  expectancv.  So  if  land  be  granted  to  A  for  twenty 
years,  and  after  the  determination  of  the  said  term  to  B  for  life, 
and  after  the  determination  of  B's  estate  for  life,  if  it  be  limited  to 
C  and  his  heirs  for  ever ;  this  makes  A  tenant  for  years,  with  r^ 
mainder  to  B  for  life,  remainder  over  to  C  in  fee.  Kow  here  the 
estate  of  inheritance  undergoes  a  division  into  three  portions  ; 
there  is  first  A's  estate  for  years  carved  out  of  it,  and  after  that 
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Vs  efM^  for  life,  luid  thea  t^e  Mrbole  th^tcemaiiift  ^ia  limits  ta  C 
andlii^li^irs.  And  here  also  the  first  estate,  and  both  the  re- 
maindcn  for  life  and  in  fee,  are  one  esti^te  only,  being  nothing  but 
parts  or  portions  of  one  entire  inheritance  ;  aind  if  ti^ere  were  ni^ 
noniCredi  repiatnders,  it  would  still  be  the  same  thing.  And  heiice 
also  it  is  easy  to  collect,  that  no  remainder  can  be  limited  after  the 
grant  of  an  estate  in  fee-simple ;  because  a  fee-simple  is  the  highest 
and  largest  estate  4hat  a  subject  is-  capable  of  enjoying,  and  he 
that  ia  tenant  in  fee  li^th  ip  him  the  u^hpie  of  the  estate  2  d  remain- 
4er  tberefoi^ey  wliich  is  oply  a  portion,  pr  residuanfjMr^  of  the 
estate,  cannot  be  reserved  after  the  whole  b  dit^Mi^ed  oC.  A  par-* 
ticnlar  e^te,  unth  all, the  remainders  expectant  thereon,  is  olily 
on^  fee-simply ;  as  40/.  is  part  of  lOQ/.  a^d  60/,  is  the  remainder 
of  it ;  wherefore,  after  a  iee^simple  is  once  vested^  there  cm  no 
more  be  a^  ;^e9lainder  limited  thereon,^  than  after  t&e  whole  100/. 
is  .appropriated  .ther^e  can  b^  any  residue  subsisting. 

There  must  necessarily  be  some  particular  estate  pi^eoedent.to 
the  ^tate  in  .remainder ;  as  an  estate  fpr  years  to  A,  remaind^to 
B  for  life ;  or  an  estate  for  life  to  A,  remainder  to  B  in  tail.  This 
precedent  estate  is  called  the  particular  estate,  as  being  only  a 
sstal)  pa^  of  the  inheritance,  the  residue  pr  remainder  of  .which  is 
granted  over  to  another. 

Aa  qo  remainder  can  .b^.  created  without  ^uch  a  pr^edeat  par- 
ticular..fuitate,  ther^pre  the  parUcuLarestate.is.said  t^  giq^port  tht 
remaifuler.  Hence  it  is  gene^ly  true,  that  if  the  paitiaular  estate 
be  voi4  in  its  creajlion,  or  by  any  .means  be  defeated  f^ft^rwards,  the 
remainder  supported  ^reby  shaU  be  defeated  alio. 

A  aei{pad  |iue  to  be. observed  is  this,  that  the /remainder  must 
commence,  or  p^^ss  out  of  the  grantor,  at  the  time  of  the  creation 
of  the  particular  es^te.  As  where  there  is  an  estate  to  A  for  life» 
with  re^mamder  to  B  in  fee,  here  B's  remainder  in  fee  passes  from 
the  grfiator  fi^  the  .sa^e  tiipe  that  seisin  is  delivered  to  A  of  hi^ 
life^-estate.in  possession.  And  it  is  this  which  induces  the  neces- 
sitY  at  common  law  of  delivery  of  seisin  being  made  on  the  parti- 
cular estate,  whenever  a  freehold  repiainder  b  created.  For  if  it 
be  limited  even  on  an  estate  for  years,  it  is  necessary  that  the  lessee 
Ibp  Years  should  have  livery  of  seisin,  in  order  to  convey  the  free- 
bold  from  and  out  of  the  grantor;  otherwise  the  remainder  is 
▼Old. 

\  third  rule  respecting  remainders  is  this,  that  the  remainder 
nmst  vest  in  the  grantee  during  the  continuance  of  the  particular 
estate>  or  to  imtanti  that  it  determines.  As,  if  A  be  tenant  for 
life,  remainder  to  B  in  tail ;  here  B*s  remainder  is  vested  in  him  at 
the  creation  of  the  particular  estate  to  A  for  life.  Or,  if  A  and  B 
be  tenants  for  their  joint  lives,  remainder  to  the  survivor  in  fee ;. 
here,  though  during  their  joint  lives  the  remainder  is  vested  in 
neither,  yet,  on  the  death  of  either  of  them,  the  remainder  vesta 
instantly  in  the  survivor ;  wherefore  both  these  are  good  remain- 
ders. But  if  an  estate  be  limited  to  A  for  life,  remainder  to  the 
eldest  son  of  B  in  tail,  and  A  dies  before  B  hath  any  son  ;  here 
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the  remainder  will  be  void»  for  it  did  not  vest  in  any  one  during 
the  continuance^  nor  at  the  determination  of  the  particular  estate ; 
and,  even  supposing  that  B  should  afterwards  have  a  son,  he  shall 
not  take  by  this  remainder ;  for  as  it  did  not  vest  at  or  before  the 
end  of  the  particular  estate,  it  never  can  vest  at  all,  but  b  gone 
for  ever. 

CONTINGENT  REMAINDERS. 

It  bupon  these  rules,  but  principally  the  last,  that  the  doctrine 
of  contingent  remainders  depends.  For  remaiiiders  are  either 
vested  or  contingent. 

Ve$ttd  remainders  (or  remainders  executed,  where  a  present  in- 
terest passes  to  the  party,  thoueh  to  be  enjoyed  in/uiuroj  are 
where  the  estate  is  invariably  fixed,  to  remain  to  a  determinate  per- 
son after  the  particular  estate  is  spent.  As  if  A  be  tenant  for 
twenty  years,  remainder  to  B  in  fee ;  here  B*s  b  a  vested  remain- 
der, which  nothing  can  defeat  or  set  aside. 

Contingent  or  executory  remainders  ^whereby  no  present  interest 
passes)  are  where  the  estate  in  remainder  b  limited  to  take  effect, 
either  to  dubious  and  uncertain  pertom,  or  upon  a  dubious  and 
uncertain  epent ;  so  that  the  particular  estate  may  chance  to  be 
determined,  and  the  remainder  never  take  effect. 

First,  they  may  be  limited  to  a  dubious  and  uncertain  penon. 
As  if  A  be  tenant  for  life,  with  remainder  to  B*s  eldest  son  (then 
unborn)  in  tail ;  thb  is  a  contingent  remainder,  for  it  is  uncertain 
whether  B  will  have  a  son  or  not:  but  the  instant  that  a  son  b 
born,  the  remainder  b  no  longer  contingent,  but  vested.  Though 
if  A  had  died  before  the  contingencnr  happened,  that  b,  before  B*s 
son  was  bom,  the  remainder  would  have  been  absolutely  gone ;  for 
the  particular  estate  was  determined  before  the  remainder  couM 
vest.  Nay,  by  the  strict  rule  of  law,  if  A  were  tenant  for  Ufe,  re- 
mainder to  his  own  eldest  son  in  tail,  and  A  died  without  issue 
born,  but  leaving  his  wife  big  with  child,  and  after  hb  death  a 
posthumous  son  was  bom,  this  son  could  not  take  the  land  by 
virtue  of  this  remainder ;  for  the  particular  estate  determined  be- 
fore there  was  any  person  in  esse,  in  whom  the  remainder  could 
vest.  But,  to  remedy  thb  hardship,  it  is  enacted  by  the  10  Sell 
W.  III.  c.  10.  that  posthumous  children  shall  be  capable  of 
taking  in  remainder,  in  the  same  manner  as  if  they  had  been 
bora  in  their  father*s  life  time ;  that  is,  the  remainder  b  allowed 
to  vest  in  them  while  yet  in  their  mother's  womb. 

This  species  of  contingent  remainders  to  a  person  not  in  being 
must  however  be  limited  to  some  one  that  may  by  common  possi- 
bility, potentid  propinqua,  be  in  esse  at  or  before  the  {Particular 
estate  determines.  As,  if  an  estate  be  made  to  A  for  life,  remainder 
to  the  heirs  of  B ;  now,  if  A  die  before  B,  the  remainder  is  at  an 
end;  for  during  Bs  life  he  has  no  heir,  nemo  est  hitres  viventis: 
but  if  B  die  first,  the  remainder  then  immediately  vests  in  his 
heir,  who  will  be  entitled  to  the  land  on  the  death  of  A.  This  is 
a  good  contingent  rtmaindtr ;  for  the  possibility  of  B's  dying  before 
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A  hpotentia  nr^nqua,  and  therefore  allowed  in  law.  But  a 
remainder  to  the  right  heirs  of  B  (if  there  be  no  such  person  as  B 
in  ene)  is  void.  For  here  there  must  two  contingencies  hap- 
pen :  first,  that  such  a  person  as  B  shall  be  horn ;  and  secondly, 
that  he  shall  also  die  during  the  continuance  of  the  particular 
estate;  which  makes  it  polentia  remotiisinw,  a  most  improbable 
possibility. 

A  remainder  to  a  man*s  eldest  son^  who  hath  none,  is  good,  for 
by  common  possibility  he  may  have  one ;  but  if  it  be  limited  in 
particular  to  his  son  John  or  Richard,  it  is  bad,  if  he  have  no  son 
of  that  name ;  for  it  is  too  remote  a  possibility,  that  he  should  not 
only  have  a  son,  but  a  son  of  a  particular  name.  A  limitation  of 
a  remainder  to  a  bastard  before  it  is  born,  b  not  good ;  for  though 
the  law  allows  the  possibility  of  having  bastards,  it  presumes  it  to 
be  a  very  remote  and  improbable  contingency ^  Thus  may  a  re- 
mainder be  contingent  on  account  of  the  uncertainty  of  the  person 
who  is  to  take  it. 

A  remainder  may  also  be  contingent,  where  the  person  to  whom 
it  is  limited  is  fixed  and  certain,  but  the  event  upon  which  it  is  to 
take  effect  is  vague  and  uncertain.  As,  where  land  is  given  to  A 
for  life,  and  in  case  B  survive  him,  then  with  remainder  to  B  in 
fee ;  here  B  is  a  certain  person,  but  the  remainder  to  him  is  a  con- 
tingent remainder,  depending  upon  a  dubious  event,  the  uncer- 
tainty of  his  surviving  A.  During  the  joint  lives  of  A  and  B  it  is 
contingent ;  and  if  B  die  first,  it  never  can  vest  in  his  heirs,  but  is 
for  ever  gone ;  but  if  A  die  first,  the  remainder  to  B  becomes 
vested. 

Contingent  remainders  of  either  kind,  if  they  amount  to  a  free- 
hold, cannot  be  limited  on  an  estate  for  years,  or  any  other  parti- 
cular estate  less  than  a  freehold.  Thus,  if  land  be  granted  to  A 
for  ten  years,  with  remainder  in  fee  to  the  right  heirs  ofB,  this 
remainder  is  void :  but  if  granted  to  A  for  life,  with  a  like  remain- 
der, it  is  good.  For,  unless  the  freehold  pass  out  of  the  grantor 
at  the  time  when  the  remainder  is  created,  such  freehold  remain- 
der is  void  ;  it  cannot  pass  out  of  him,  without  vesting  somewhere ; 
and,  in  the  case  of  a  contingent  remainder,  it  must  vest  in  the 
particular  tenant,  else  it  can  vest  no  where ;  unless,  therefore, 
the  estate  of  such  particular  tenant  be  of  a  freehold  nature,  the 
freehold  cannot  vest  in  him,  and  consequently  the  remainder  is 
void. 

Contingent  remainders  may  be  defeated  by  destroying  or  de- 
termining the  particular  estate  upon  which  they  depend,  before 
the  contingency  happen  whereby  they  become  vested.  There- 
fore, when  there  is  tenant  for  life,  with  divers  remainders  in 
contingency,  he  may,  hot  only  by  his  death,  but  by  alienation,  sur- 
render, or  other  methods,  destroy  and  determine  his  own  life -estate, 
before  any  of  those  remainders  vest ;  the  consequence  of  which  is, 
that  he  utterly  defeats  them  all.  As,  if  there  be  tenant  for  life, 
with  remainder  to  his  eldest  son  unborn  in.  tail,  and  the  tenant  for 
life,  before  any  son  is  born,  surrenders  his  life  estate,  he  bv  that 
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meadA  defeifts  th^  renHwader  in  tail  to  his  8<m :  for  bk  son  not 
being  in  MM  when  the  particntar  estate  determined,  the  remainder 
cottld  not  then  vest;  and  as  it  conld  not  vest  then,  by  the  rales 
befbre  laid  down,  it  -never  can  vest  at  alL  In  these  cases,  there- 
fore, it  is  necessary  to  have  trustees  appointed  to  preserve  the  con*- 
tingent  remainders ;  in  whom  there  is  vested  an  estate  in  remain^ 
der  for  the  life  of  the  tenant  for  life,  to  commence  when  bis  estate 
determines.  If  thcfrefore  bis  estate  for  life  determifie  otherwise 
than  bv  his  death,  the  estate  of  the  trustees  for  the  residae  of  his 
natural  life  will  then  take  effect,  and  become  a  |>articular  estate  in 
possession,  snfficient  to  support  the  remainders  depending  in  con 
tingency. 

EXECUTORY    DEVISES. 

An  executory  devise  of  lands  is  such  a  disposition  of  them  by 
will,  that  thereby  no  estate  vests  at  the  death  of  the  devisor,  but 
only  on  some  future  contingency.  It  differs  from  a  remainder  in 
three  very  material  points :  'that  it  needs  not  any  particular  estate 
to  support  it ;  that  by  it  a  fee  simple,  or  other  less  estate,  may 
be  limited  after  a  fee  simple,  and  that  by  this  means  a  remainder 
may  be  limited  of  a  clmttel  interest,  after  a  particular  estate  for 
life  created  in  the  same. 

The  first  case  happens  when  a-  roan  devises  a  future  estate  to 
arise  upon  a  contingency ;  and,  till  that  contingency  happens, 
does  not  di^ose  of  the  fee  simple,  but  leaves  it  to  descend  to  his 
heir  at  law.  As  if  one  devise  land  to  a  feme  sole  and  her  heirs, 
upon  her  day  of  marriage ;  here  is,  in  effect,  a  contingent  remain- 
der without  any  particular  estate  to  support  it, — a- freehold  com- 
wencbg  in  future.  This  limitation,  though  it  would  be  void  in  a 
deedy  yet  b  good  in  a  will,  by  way  of  executory  devise.  For,  since 
by  a  devise  a  freehold  may  pass  without  a  corporeal  tradition 
or  livery  of  seisin  (as  it  must  do,  if  it  pass  at  all),  therefore  it  may 
commence  in/uturo ;  because  the  principal  reason  why  it  cannot 
commence  tit  futuro  in  other  cases  is  the  necessity  of  actual 
seisin,  which  always  operates  in  prasentu  And  since  it  may 
thus  commence  in/uturo,  there  is  no  need  of  a  particular  estate 
to  support  it )  the  only  use  of  which  is  to  make  the  remainder, 
by  its  unity  with  the  particular  estate,  a  present  interest.  And 
hence  also  it  follows,  that  such  an  executory  devise,  not  being  a 
present  interest,  cannot  be  barred  by  a  recovery  suffered  before  it 
'commences. 

By  executory  devise  a  fee,  or  other  less  estate,  may  be  limited 
after  a  fee.  And  this  happens  where  a  devisor  devises  his  whole 
estate  in  fee,  but  limits  a  remainder  thereon  to  commence  on  a 
future  contingency.  As  if  a  man  devise  land  to  A  and.hin  hein, 
but,  if  he  die  before  the  age  of  twenty-one,  then  to  B  and  hi* 
heirs ;  this  remainder,  though  void  in  a  deed,  is  good  by  way  of 
executory  devise.  But,  in  both  these  species  of  execn^ry  devuBCS» 
the  contingencies  ought  to  be  snch  as  may  happen  within  a  rea^ 
sonable  time ;  as  within  one  or  more  life  or  lives  in  being,  i»rvrithin 
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a.moHerale  term  of  years.  The  utmost  length  that  has  been 
hitherjbo .  alloMred  for  the  contingency  of  an  executory  devise  of 
either  kisd  to  happen,  in,  ia  that  .of  a  hfe  or  lives  in  being,  and  one 
aaditiceBfytyeanaftsrwwb.  Aa,  ¥rhen  lands  are  devised  to  such 
iHdMim;BOQ  of  a£ttne. covert  as^hiali  first  attain  theage  of  twenty- 
one  and  his  4ieics,:the  utmost  length  of  time  that  can  happen  ber 
ibre  ihe  estate  oaavcst,  is  the  Hfie  of  >the  mother  and  the  aubse- 
qiient  infam^of  her  sod;  and  this  hath  been  decreed  tobe  a<good 
eaecutoiy  devise. 

By  the  89  &  40  Geo.  III.  c.9a.  it  is  enacted,  that  no  pro* 
perty  (unless  for  payment  of  debts,  or  raising  ohildrens' portions) 
shall  be  so  disposed  of  aa  that  the  rents  or  profits  can  accumulate 
for  a  longer  period  than  die  life  of  the  grantor,  or  the  term  of 
twenty-one  years  ailer  his  death,  or  the  minoritv  of  any  'person 
then  living ;  but  shall  go  as  if  no  such  aocumumtion  iiaa  been 
directed. 

By  executory  devise  a  term  of  years  may  be  aiven  to  one  man 
for  fab  life,  and  afterwards  limited  over  in  remainder  to  another, 
which  could  sot  be  done  by  deed ;  for,  by  law,  the  first  grant  of  it 
to  a  man  for  life  was  a  total  disposition  of  .the  ^whole  term;  a  life 
.estate  being.esteemed  of  a  higher  or  larger  nature  than  any  term 
of  yeais:  yet,  in  order  to  prevent  the  danger  of  perpetuities,  it  was 
-settled,  that  though  auch  remainders  may  be  limited  to.aa  many 
.persons  successivdy  as  the  devisor  thinks  proper,  yet  they  must 
all  be  b  esse  during  the  life  of  the  first  devisee ;  for  then  all  tne.can^ 
<Ues  are  lighted  and  are  consuming  together,  and  the  rultiamte  le- 
jnainder  is  in  reality  only  to  that  reroaiuder-man  who  happens  to 
autvive  the  rest ;  aud  it  was  also  settled,  that  suph  remainder  mi^ 
not  be  limited  to  take  effect,  unless  upon  such  contingency  as  jnust 
happen  (if  at  all)  during  the  life  of  the  first  devisee. 

ESTATES   IN    REVERSION. 

An  estate  in  reversion  is  the  residue  of  an  estate  left  in  the 
grantor,  to  commence  in  possession  after  the  determination  of 
some  particular  estate  granted  out  by  him.  As,  if  there  be  a  gift 
in  tail,  the  reversion  of  the  fee  Is,  without  any  special  reservation, 
vested  in  the  donor  by  act  of  law ;  and  so  also  the  reversion,  after 
an  estate  for  life,  years,  or  at  will,  is  sometimes  in  the  lessor.  For 
the  fee  simple  of  all  lands  must  abide  somewhere  ;  aud  if  he,  who 
was  before  possessed  of  the  whole»  carve  out  of  it  any  smaller 
estate,  and  grant  it  away,  whatever  is  not  so  granted  remains  pn 
him.  A  reversion  is  never  therefore  created  by  deed  or  wxitiug, 
but  arises  from  construction  at  Jaw ;  a  remainder  can  never  be 
limited,  unless  by  either  deed  or  devise.  But  both  are  equally 
transferable,  when  actually  vested,  being  both  estates  in  pr4esenif, 
though  taking  effieot  infuHuro. 

4n  order  <to  assist  such  persons  as  have  any  estate  in  remain- 
der, reversioii,  oir  expeots^icy,  after  the  death  of  osiers,  against 
frfHidtikot  concealments  of  their  deaths,  it  is  enacted  by  the 
6  Ann.  e.  18.  that  all  persons  on  whose  lives  any  lands  or  tene- 
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ments  are  holden,  shall  (upon  application  to  the  Court  bf  Chan* 
eery,  and  order  matle  thereupon)  once  in  every  year,  if  required, 
be  produced  to  the  court  or  its  commissioners ;  or,  upon  neglect  or 
refusal,  they  shall  be  taken  to  be  actually  dead,  and  tke  person  en- 
titled to  such  expectant  estate  mav  enter  upon  and  hold  the  lands 
and  tenements,  till  the  party  shall  appear  to  be  living. 

Before  we  conclude,  it  may  be  proper  to  obserTe,that  whenever 
a  greater  estate  and  a  less  coincide  and  meet  in  one  and  tke  same 
person,  without  any  intermediate  estate,  the  less  is  immediately  an- 
nihilated, or,  in  the  law  phrase,  is  said  to  be  merged,  that  i«»  sunk 
or  drowned  in  the  greater.  Thus,  if  there  be  tenant  for  years,  and 
the  reversion  in  fee  simple  descends  to,  or  is  purchased  by  him,  the 
term  of  years  is  merged  in  the  inheritance,  and  shall  never  exist 
any  more.  But  they  must  come  to  one  and  the  same  person  in 
one  and  the  same  right;  else,  if  the  freehold  be  in  his  own  right, 
and  he  has  a  term  in  right  of  another,  there  is  no  merger.  There- 
fore, if  tenant  for  years  die,  and  make  him  who  hath  the  rever- 
sion in  fee  his  executor,  whereby  the  term  of  years  vests  also  in 
him,  the  term  shall  not  merge ;  for  he  hath  the  fee  in  his  own 
right,  and  t^eterm  of  years  in  right  of  the  testator,  and  subject  to 
his  debts  and  legacies.  So  al^o,  *  if  he  who  hath  the  reversion  in 
fee  marries  the  tenant  for  years,  there  is  no  merger :  for  he  hath 
the  inheritance  in  his  o^n  right,  the  lease  in  right  of  hb  wife.  An 
estate  tail  is  an  exception  to  this  rule ;  for  a  man  may  have  in  his 
own  right  both  an  estate  tail  and  reversion  in  fee ;  and  the  estate 
tail,  though  a  less  estate,  shall  not  merge  in  the  fee.  For  estates 
tail  are  protected  and  preserved  from  merger  by  the  operation 
and  construction,  though  not  by  the  express  words,  of  the  statute 
De  donit. 


CHAPTER  VIII. 
Of  Estates  in  Stverally,  Joint  Tenancy,  Coparcenary,  and  Common^ 

ESTATES   IN    SEVERALTY. 

XTE  that  holds  lands  or  tenements  in  severalty,  or  is  sole  tenant 
thereof,  is  he  that  holds  them  in  his  own  right  only,  without  any 
other  person  being  joined  or  connected  with  him  in  point  of  in- 
terest during  his  estate  therein.  This  is  the  most  common  way  of 
holding  an  estate ;  and  therefore  we  may  make  the  same  observa^ 
tiona  here,  that  we  did  upon  estates  in  possession,  as  contradis- 
tinguished from  those  in  expectancy,  that  there  is  little  or  nothing 
peculiar  to  be  remarked  concerning  it,  since  all  estates  are  sup- 
posed to  be  of  this  sort,  unless  where  they  are  expressly  declared 
to  be  otherwise. 
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ESTATES    IN    JOINT    TENANCY. 

An  estate  in  joint  tenancy  is  where  lands  or  tenements  are 
granted  to  two  or  more  persons,  to  hold  in  fee-simple,  fee-tail,  for 
life,  for  years,  or  at  will.  In  consequence  of  such  grants  an  estate 
is  called  an  estate  in  joint  tenancy,  and  sometimes  an  estate  in 
jointure:  which  word,  as  well  as  the  other,  signifies  an  union  or 
conjunction  of  interest. 

In  unfolding  this  title  and  the  two  remaining  ones,  we  will  first 
inquire  how  these  estates  may  be  created:  next,  iheir  properties 
and  respective  incidents:  and,  lastly,  how  they  may  be  severed  or 
destroyed.  .  » 

The  creation  of  an  estate  in  joint  tenancy  depends  on  the  word- 
ing of  tiie  deed  or  devise,  by  which  the  tenants  claim  title ;  for 
this  estate  can  only  arise  by  purchase  or  grant,  that  is,  by  the  act 
of  the  parties,-  and  never  by  the  mere  act  of  law.  Now,  -if  an 
estate  be  given  to  a  plurality  of  persons,  without  adding  any  re- 
strictive, exclusive,  or  explanatory  words,  as  if  an  estate  be  granted 
to  A  and  B  and  their  heirs,  this  makes  them  immediately  joint 
tenants  in  fee  of  the  lands. 

H^he  properties  of  a  joint  estate  are  derived  from  its  unity,  which  ^ 
is  fourfold ;  the  unity  of  interest^  the  unity  of  title^  the  unity  of " 
timet  And  the  unity  of  possession :  or,  in  other  words,  joint-tenants 
have  one  and  the  same  interest,  accruing  by  one  and  the  same  con- 
veyance, commencing  at  one  and  the  same  time,  and  held  by  one 
and  the  same  undivided  possession. 

First,  they  must  have  one  and  the  same  interest..  One  joint  te- 
nant cannot  be  entitled  to  one  period  of  duration  or  quantity  of 
intierest  in  lands,  and  the  other  to  a  different ;  one  cannot  be  tenant 
for  life,  and  the  other  for  years;  one  cannot. be  tenant  in  fee,  and 
the  other  in  tail.  « 

•  Secondly,  joint  tenants  must  also  have  an  unity  of  tifle.  Their 
estate  must  bo  created  by  one  find  the  same  act,  whether  legal  x>r 
illegal ;  as,  by  one  and  the  same  grant,  or  by  one  and  the  same 
disseisin.  Joint  tenancy  cannot  arise  by  descent  or  act  of  law ; 
but  merely  by  purchase  or  acquisition,  by  the  act  of  the  party: 
and  unless  that  act  be  one  and  the  same,  the  two  tenants  would 
have  different  titles;  and  if  they  had  different  titles,  one  might 
prove  good,  and  the  other  bad,  which  would  absolutely  destroy 
the  jointure. 

Thirdly,  there  must  be  an  unity  of  time.  Their  estates  must  be 
vested  at  one  and  the  same  period,  as  well  as  by  one  and  the 
same  title. 

Lastly,  there  must  be  an  unity  of  possession.  Joint  tenants  are 
>  said  to  be  seized  per  my  et  per  tout,  by  the  half  or  moiety,  and. 
by  all:  that  is,  they  each  of  them  have  the  entire  possession,  as 
well  of  every  parcel  as  of  the  whole.  They  have  not  one  of 
them  a  seisin  of  one  half  or  moiety,  and  the  other  of  the  other 
moiety ;  neither  can  one  be  exclusively  seised  of  one  acre,  and 
hi^  companion  of  another ;  but  each  has  an  undivided  moiety  of 
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the  whole,  and  not  the  whole  of  an  undivided  moiety.  And  if  a 
grant  be  made  of  a  joint  estate  to  husband  and  wife  and  a  third 
person,  the  husband  and  wife  shall  have  one  moiety,  and  the  third 
pei?Mm  the  other  moiety,  in  the  same  manner  as  iif  it  had  been 
granted  only  tOitwo  peisoiis.  So  if  the  grant  is  to  husband  and 
.wife  and  two  others,  the  hqsfaAod  and  wife  take  one-third  .in  joifi^ 
tenancy. 

If  an  estate  in  fee  be  given  to  a  man  and  his  wife,  theynre  nei- 
.4her  properly  joint  tenants  nor  tenants  in  coomion;  for  husband 
and  wife  being  always  considered  as  one  peiBon  in  law,  they 
irannot  take  the  estate  .by  moieties,  but  both  are  seis^  of  the  en- 
tirety, per  tout  et  non  per  my:  the  consequence  of  whiqh  is,  tha^ 
neither  the  husband  nor  the  wife  can  dispose  of  any  part  without 
ihe  assent  of  the  other,  but  the  whole  must  remain  to  the  suivivor. , 

Upon  these  principles,  of  a  thorough  and  intimate  imkni  of 
intercM  and .  possession,  depend  many  other  conseqneiic^  and 
incidents  to. the  joint  tenant's  estate.  If  two  joint  tenets  let  9l 
verbal  lease  of  their  land,  reserving  rent  to  be  paid  to  one  of  thfepi, 
it  shall  enure. to  !both,  in  respect  of  the  joint  reversion.  If  their 
lessee  surrender  his  lease  to  one  of  them,  it  shall  enure  to  both, 
hecause  of  the  privity  or  relation  of  their  estate.  On  the  siune 
jxason,  livery  of  seisin  made  to  one  joint  tenant  dliall  enure  ito 
both  of  them.;  and  the  entry,  or  re-entry,  of  one  joiot  tenant  is 
as  effectual  in  law  as  if  it  were  the  act  of  both.  In  all  actions  aliiD 
relating  to  their  joint  estate,  one  joint  tenant  cannot  sue  op  be  sued 
without  joining  the  other.  But  if  two  or  more  joint  tenants  h^ 
seised  of  an  advowson,  and  they  present  different  clerks,  the  biflhop 
may  refuse  to  admit  either;  because  neither  joint  tenant  hatb  pt 
several  right  of  patronage,  but  each  is  seised  of  the  whole ;  and 
if  they  do  not  both  agree  within  six  months,  the  right  of  pr<)sei|tg- 
tion  shall  lapse.  Upon  the  same  ground  it  is  held,  that  ofte  joint 
tenant  cannot  have  an  action  against  another  for  trespass,  in 
respect  of  his  land ;  for  each  has  an  equal  right  to  enter  on  any 
part  of  it.  But  one  joint  tenant  is  not  capable  by  himself  to  do 
any  act  which  may  tend  to  defeat  or  injure  the  estate  of  the  oth^, 
as  to  let  leases,  or  to  grant  copyholds :  and  if  any  waste  be  done, 
which  tends  to  the  destruction  of  the  inheritance,  one  joint  tenant 
may  have  an  action  of  waste  against  the  other.  So,  too,  by  the 
4  Ann.  c.  16.  joint  tenants  may  have  actions  of  account  against 
each  other,  for  receiving  more  than  their  due  share  of  the  profits 
of  the  tenements  held  in  joint  tenancy. 

From  the  same  principle  also  arises  the  remaining  gmild  iiwi- 
dent  of  joint  estates,  viz,  the  doctrine  of  survivorship :  by  whichf 
when  .two  or  more  persons  are  seised  of  a  joint  estate  of  inherit- 
ance, for  their  own  lives,  or  par  autre  vie,  or  are  jointly  possessiid 
of  anv  chattel  interest,  the  entire  tenaucv  upon  the  deceive  of 
any  of  them  remains  to  the  survivors,  and  at  length  to  the  last 
survivor ;  and  he  shall  be  entitled  to  the  whole  estate,  vithatever  it 
be,  whether  an  inheritance  or  a  common  fueehold  only,  of  ^vea  a 
less  estate. 
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ESTATES   IN   COPARCENARY* 

An  estate  held  in  coparcenary  is  ivbere  iamd  of  inheritait^ 
descends  from  the  ancestor  to  two  or  mor^  persons.  It  orisrs 
either  by  common  law  or  particular  custom.  By  common  law :  as 
where  a  person  seised  in  fee-simple  or  fee-tail  dies,  and  his  next 
heirs  are  two  or  more  females,  his  daughters,  sisters,  aunts,  cousins, 
or  their  representatives ;  in  this  case  they  shall  all  inherit ;  and 
these  00-heirs  are  then  caHed  coparceners^  or,  for  brevity,  patrcfeners 
only.  Parceners  by  particular  custom  are  where  lands  descend, 
as  in  gavelkind,  to  att  the  males  in  equal  degree,  as  sons,  brothers, 
uncles,  <&c.  And,  in  either  of  these  cases,  all  the  parceners  put 
together  make  but  one  heir,  and  have  but  one  estate  among 
them. 

The' proprietors  of  parceners  sire  in  some  respects  like  those  of 
joint  tenants ;  they  have  the  same  unities  of  interest,  title,  and 
posesssion.  They  may  sue  and  be  sued  jointly  for  matters  relating 
to  their  own  land ;  and  the  entry  of  one  of  them  shall  in  some 
cases  enure  as  the  entry  of  them  all.  They  cannot  have  an  action 
of  trespass  against  each  other :  but  herein  they  differ  from  joint 
tenants,  that  they  are  also  excluded  from  maintaining  an  action  of 
waste.  Parceners  also  differ  materially  from  joint  tenants  in  four 
other  points.  They  always  claim  by  dc^icent,  whereas  joint  tenants 
always  claim  by  pu rchase.  Therefore  if  two  sisters  purchase  lands, 
to  hold  to  them  and  their  heirs,  they  are  not  parceners,  butjomt 
tenants:  and  hence  it  likewise  follows,  that  no  lands  can  be  held 
in  coparcenary  but  estates  of  inheritiEince,  which  are  of  a  descend-^ 
ible  nature ;  whereas  not  only  estates  in  fee  and  in  tail,  but  for 
life  or  years,  may  be  held  in  joint  tenancy.  Next,  there  is  no  ^nity 
of  time  necessary  to  an  estate  in  coparcenary.  For  if  a  man  have 
two  daughters,  to  whom  his  estates  descends  in  coparcenary,  and 
one  dies  before  the  other,  the  surviving  daughter  and  the  heir  of 
the  other,  or  when  both  are  dead,  their  two  heirs,  are  still  parce- 
ners ;  the  estates  vesting  in  each  of  them  at  different  times,  thongli 
it  be  the  same  quantity  of  interest,  and  held  by  the  same  title. 
Also,  parceners,  though  they  have  an  unity,  have  not  an  entirety 
of  interest.  They  are  properly  entitled  each  to  the  whole  of  a 
distinct  moiety ;  and  of  course  there  is  no  ju$  attreseendi,  or  survi- 
vorship, between  them :  for  each  part  descends  severally  to  their 
respective  heirs,  though  the  unity  of  pos^ssion  continues. 

The  estate  in  coparcenary  may  be  dissolved,  either  by  parti- 
tion, which  disunites  the  possession ;  by  alienation  of  one  par- 
cener, which  disunites  the  title,  and  may  disunite  the  interest;  or 
by  the  whole  at  last  descending  to  and  vesting  in  one  single  person,. 
ipfhldk  brings  it  to  an  estate  in  severalty. 

TENANTS   IN   COMMON. 

Tenants  in  common  are  such  as  hold  by  several  and  distinct 
titles,  but  by  unity  of  possession ;  because  none  knoweth  his 
own   severalty,   and   therefore  they   all  occupy  promiscuously. 
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This  tenancy,  therefore,  happens  where  there  is  an  unity  of  pos- 
session merely,  but  perhaps  an  entire  disunion  of  interest,  of  title, 
and  of  time.  For  if  there  be  two  tenants  in  common  of  lands,  one 
may  hold  his  part  in  fee  simple,  the  other  in  tail,  or  for  life ;  so 
that  there  is  no  necessary  unity  of  interest ;  one  may  hold  by  de- 
scent, the  other  by  purchase  ;  or  the  one  by  purchase  from  A,  the 
other  by  purchase  from  B ;  so  that  there  is  no  unity  of  tide  :  one's 
estate  may  have  been  vested  fifty  years,  the  other's  but  yesterday ; 
so  that  there  is  no  unity  of  time.  The  only  unity  there  is,  is  that 
of  possession. 

Tenancy  in  common  may  be  created  either  by  the  destruction  of 
the  two  other  estates,  in  joint  tenancy  and-  coparcenary,  or  by 
special  limitation  in  a  deed. 

By  the  deitruction  of  the  other  two  estates  we  mean  such  de- 
struction as  does  not  sever  the^uUity  of  possession,  but  only  the 
unity  of  title  or  interest :  as  if  one  of  two  joint  tenants  in  fee 
aliene  his  estates  for  the  life  of  the  alienee,  the  alienee  and  the 
other  joint  tenants  are  tenants  in  common  ;  for  they  have  now 
several  titles,  the  other  joint  tenant  by  the  original  grant,  the 
alienee  by  die  new  alienation  ;  and  they  also  have  several  inter- 
ests, the  former  joint  tenant  in  fee  simple,  the  alienee  for  his 
own  life  only.  If  one  of  two  parceners  aliene,  the  alienee  and  the 
remaining  parcener  are  tenants  in  common ;  because  they  hold 
by  different  titles,  the  parcener  by  descent,  the  alienee  by  pur- 
chase. So  likewise,  if  there  be  a  grant  to  two  men,  or  t^o  women, 
and  the  heirs  of  their  bodies,  here  the  grantees  shall  be  joint 
tenants  of  the  life  estate,  but  they  shall  have  several  inheritances : 
because  they  cannot,  possibly,  have  one  heir  of  their  two  bodies, 
as  might  have  been  the  case,  had  the  limitation  been  to  a  man  and 
woman,  and  the  heirs  of  their  bodies  begotten ;  and  in  this  and 
the  like  cases,  their  issue  shall  be  tenants  in  common ;  because 
they  must  claim  by  different  titles,  one  as  heir  of  A,  and  the 
other  as  heir  of  B ;  and  those,  too,  not  titles  by  purchase,  but 
descent.  In  short,  whenever  an  estate  in  joint  tenancy  or  co- 
,  parcenary  is  dissolved,  so  that  there  be  no  partition  made,  but 
the  unity  of  possession  continues,  it  is  turned  into  a  tenancy  in 
common. 

A  tenancy  in  common  may  also  be  created  by  express  limitation 
in  a  deed:  but  here  care  must  be  taken  not  to  insert  words  which 
imply  a  joint  estate  ;  and  then  if  lands  be  given  to  two  or  more, 
and  it  be  not  joint  tenanc}*,  it  must  be  a  tenancy  in  common.  And 
this  nicety  in  the  wording  of  grants  makes  it  the  most  usual  as  well 
as  the  safest  way,  when  a  tenancy  in  common  is  meant  to  be  created, 
to  add  express  words  of  exclusion  as  well  as  description,  and  limit 
the  estate  to  A  and  B,  to  hold  as  tenants  in  common,  and  not  m. 
joint  tenants. 

As  to  the  incidents  attending  a  tenancy  in  common :  tenants  in 
common  (like  joint  tenants)  are  compellable  by  the  statutes  of 
Henry  VIII.  and  WiUiam  III.  to  make  partition  of  their  lands; 
which  they  were  not  at  common   law.     They  properly  take  by 
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distinct  moieties,  and  have  no  entirety  of  interest;  and  therefore 
there  is  no  survivorship  between  tenants  in  common.  The  other 
incidents  are  such  as  merely  arise  from  the  unity  of  possession^ 
and  are  therefore  the  same  as  appertain  to  joint  tenants  merely 
upon  that  account;  such  as  being  liable  to  reciprocal  actions  of 
waste,  and  of  account,  by  the  statutes  of  West.  2.  c.  22.  and 
4  Ann.  c.  16. 


CHAPTER  X. 
Of  DeseenU. 

Jl  HE  methods  of  acquiring  on  the  one  hand,  and  of  losibg  on  th^ 
other,  a  title  to  estates  in  things  real,  are  reduced  by  law  to  two : 
descent,  where  the  title  is  vested  in  a  man  by  the  single  operation 
of  law ;  and  purchase,  where  the  title  is  vested  in  him  by  his  own 
act  or  agreement. 

Purchase  is  used  in  contradistinction  to  descent,  and  is  any  other 
mode  of  acquiring  real  property,  viz.  by  devise,  and  by  every 
species  of  gift  or  grant ;  and  as  the  land  taken  by  purchase  has 
very  different  inheritable  quiflities  from  land  taken  by  descent,  the 
distinction  is  important. 

Descent,  or  hereditary  succession,  is  the  title  whereby  a  man 
on  the  death  of  his  ancestor  acquires  his  estate  by  right  of  repre^ 
sentation,  as  his  heir  at  law.  An'heir,  therefore,  b  he  upon  whom 
the  law  casts  the  estate  immediately  on  the  death  of  the  ancestor ; 
and  an  estate  so  descending  to  the  heir,  is  in  law  called  an  inhe- 
ritance. 

The  doctrine  of  descents,  or  the  law  of  inheritances  in  fee* 
simple,  b  a  point  of  the  highest  importance.  And,  as  it  depends 
not  a  Uttle  on  the  nature  of  the  kindred,  and  the  several  degrees 
of  consanguinity,  it  will  be  previouslv  necessary  to  state,  as 
briefly  as  possible,  the  true  notion  of  this  kindreq  or  alliance  in 
blood. 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on  these 
subjects  to  be  the  connexion  or  relation  of  persons  descended  from 
the  ^same  stock  or  common  ancestor.  This  consanguinity  is  either 
lineal  or  collateral. 

Lineal  consanguinity  is  that  which  subsists  between  persons,  of 
whom  one  is  descended  in  a  direct  line  from  the  other,  as  between 
John  Stiles  and  his  father,  grandfather,  great-grandfather,  and  so 
upwards  in  the  direct  ascending  line ;  or  between  John  Stiles  and 
his  son,  grandson,  great-grandson,  and  so  downwards  in  the  direct 
descending  line.  Every  generation,  in  this  lineal  direct  consaur 
guinity,  constitutes  a  different  degree,  reckoning  either  upwards 
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or  downwanb:  the  father  of  John  Stiles  is  related  to  him  in  the 
first  degree,  and  so  likewise  is  his  son  ;  his  grandsire  aiid  grand- 
son in  the  second ;  his  great-grandsire  and  great-gprapd^n,  in  tlie 
third. 

Collateral  kindred  answers  to  the  same  description  :  colTateral 
relations  agreeing  with  the  lineal  in  thb»  that  thev  descend  from 
the  same  stock  or  ancestor ;  but  differing  in  this,  that  they  do  not 
descend  one  from  the  other.  Collateral  kinsmen  are  such  then  as 
lineally  spring  from  one  and  the  same  ancestor,  who  is  the 
$iirps,  or  root,  the  trunk,  or  common  stock,  from  whence  these 
relations  are  branched  out.  As  if  John  Stiles  have  two  sons,  who 
havef  each  a  numerous  bsue ;  both  these  issues  are  liaeally  de- 
scended from  John  Stiles  as  their  common  ancestor ;  an4  they  are 
collateral  kinsmen  to  each  other,  because  they  are  all  descended 
from  this  common  ancestor,  and  all  have  a  portion  of  his  blood 
in  their  veins,  which  denominates  them  amumgumeos.  And  we 
must  be  careful  to  remember,  that  the  very  being  of  collateral  con- 
sanguinity consists  in  this  descent  from  one  and  the  same  common 
anoestor. 

The  method  of  computing  these  degrees  in  the  citnonlsw,  which 
onr  law  ha^  adopted,  is  as  follows.  We  begin  /With  the  common 
ancestor,  and  reckon  downwards ;  and  in  whatsoever  degree  the 
two  persons,  or  the  most  remote  of  them,  is  distant  from  the  com^ 
mon  ancestor,  that  is  the  degree  in  which  they  are  related  to  each 
other.  Thus,  Titus  and  his  brother  are  related  in  the  first  d^ree ; 
for  from  the  father  to  each  of  them  is  counted  only  one :.  Titus  and 
his  nephew  are  related  in  the  second  degree ;  for  the  nephew  is  two 
degrees  removed  from  the  common  ancestor,  vtz.  his  own  grand- 
father, the  fiither  of  Titus. 

We  shall  next  proceed  to  lay  down  a  series  of  rules,  or  canons 
of  inheritance,  according  to  which  estates  are  transmitted  firomthe 
ancestor  to  the  heir.  "* 

The  first  rule  is,  that  inheritances  shall  lineally  descend  to  the 
issue  of  the  person  who  last  died  actually  seised,  tn  infinUum;  but 
shall  never  lineally  ascend. 

To  explain  the  more  clearly  both  this  and  the  subsequent  rules, 
it  must  be  observed,  that  by  law  no  inheritance  can  vest,  nor  can 
any  person  be  the  actual  complete  heir  of  another,  till  the  ancestor 
is  previously  dead.  Before  that  time  the  person  who  is  next 
in  the  line  of  succession  is  called  an  heir  apparent,  or  heir  pre- 
sumptive. Heirs  apparent  are  such  whose  right  of  inheritance  is 
indefeasible,  provided  they  outlive  the  ancestor:  as  the  eldest  son, 
or  his  issue,  who  must  by  the  course  of  the  .common  law  be  heir  to 
the  father  whenever  he  happens  to  die.  Heirs  presumptive  are 
such  who,  if  the  ancestor  should  die  immediately,  would,  in  the 
present  circumstances  of  things,  be  his  heirs ;  but  whose  right  of 
inheritance  may  be  defeated  by  the  contingency  of  some  nearer 
heir  being  bom :  as  a  brother  or  nephew,  whose  presumptive  suc- 
cession may  be  destroyed  by  the  birth  of  a  child  ;  or  a  dau^ter, 
whose  present  hopes  may  be  hereafter  cut  off  by  the  birth  of  a 
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•on;  Nay»  6veii  if  the  estate  hath  descended*  by  the  <]|eath  of  the 
owiier,  t6  such  brother  or  nephew,  or  daughter ;  in  the  former 
case,  the  estate  shall  be  divested  and  taken  away  by  the  birth  of  a 
posthuinous  child ;  and  in  the  latter,  shall  also  be  totally  divested 
py  the  birth  of  a  posthumous  son. 

We  must  also  remember,  that  no  person  can  be  properly  such  an 
antestor  as  that  an  inheritance  of  lands  or  tenements  can  be  de- 
rived from  him,  unless  he  have  had  actual  seisin  of  such  lands, 
either  by  his  own  entry,  or  by  the  possession  of  his  own  or  his  an- 
cestor's lessee  for  years,  or  by  receiving  rent  from  a  lessee  of  a 
freehold ;  or  unless  he  have  had  what  is  equivalent  to  corporeal 
seisin  in  hereditaments  that  are  incorporeal,  such  as  the  receipt  of 
rent,  a  presentation  to  the  church  in  case  of  an  advowson,  and 
the  like.  But  he  shall  not  be  accounted  an  ancestor,  who  hath  had 
only  a  bare  right  or  title  to  enter,  or  be  otherwise  seised. 

Add  therefore  all  the  cases  which  will  be  mentioned  are  upon 
the  supposition,  that  the  deceased  (whose  inheritance  is  now 
claimed)  was  the  last  person  actually  saised  thereof.  For  the  law 
requires  this  notoriety  of  possession,  as  evidence  that  the  ancestor 
hadfhatproperty  in  himself,  which  is  nowio  be  transmitted  to  hb 
heir.  The  seisin  therefore  of  any  person,  thus  understood,  makes 
hhn  the  root,  or  stock,  from  which  all  future  inheritance  by  right 
of  blood  must  b^  derived. 

'^When  therefore  a  person  dies  so  seised,  the  inheritance  first  goes 
to  his  issue :  as  if  there  be  Geoffrey,  John,  and  Matthew,  nrand-  * 
father^  father,  and  son ;  and  John  purchase  lands,  and  die ;  his  son 
Matthew  shall  succeed  him  as  heir,  and  not  the  grandfather  Geof- 
frey, to  whom  the  land  shall  never  ascend,  but  shall  rather  escheat 
to  the  lord. 

A  second  general  rule  is,  that  the  male  issue  shall  be  admitted 
before  the  female. 

Thus,  sons  shall  be  admitted  beforcf  daughters.  As  if  John  Stiles 
have  two  sons,  Matthew  and  Gilbert,  and  two  daughteris,  Marearet 
and  Charlotte,  and  die ;  first  Matthew,  and  (in  case  of  his  death 
without  issue)  then  Gilbert,  shall  be  admitted  to  the  succession  in 
pniferencetoboth  the  daughters. 

A  third  rule  of  descent  is  this :  that  where  there  are  two"  or  more 
males  in  equal  degree,  the  eldest  only  shall  inherit;  but  the  females 
all  together. 

As  if  a  man  have  two  sons,  Matthew  and  Gilbert,  and  two  daugh- 
ters. Margaret  and  Charlotte,  and  die ;  Matthew  his  eldest  son 
shall  alone  succeed  to  his  estate,  in  exclusion  of  Gilbert  the  second 
son,  and  both  the  daughters:  but  if  both  the  sons  die  without  issue 
before  the  father,  the  daughters  Margaret  and  Charlotte  shall  both 
inherit  the  estate  as  coparceners. 

However,  the  succession  by  primogeniture,  even  among  females, 
takes  place  as  to  the  inheritance  of  the  crown ;  wherein  the  neces- 
sity of  8  sole  and  determinate  succession  is  as  sreat  in  the  one 
sex  as  the  other.  And  the  right  of  sole  succession,  though  not 
of  primogeniture,  is  also  established  with  respect  to  female  digni<* 
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ties  and  ikies  of  honour.  For  if  a  man  hdid  an  ear Idom  to  him 
and  the  heirs  of  his  hody,  and  die,  leaving  oidy  daughters ;  the 
eldest  shall  not  of  course  he  countess,  hut  the  dignity  is  in  sos- 
*  pence  or  abeyance,  till  the  king  shall  dedaie  his  pleasure ;  for  he» 
being  the  fountain  of  honour,  may  confer  it  on  wiudi  of  than  he 
pleases. 

A  fourth  rule  of  descent  is  this;  that  the  lineal  descendants,  mi 
injlnitum,  of  any  person  deceased  shall  rejmsent  their  anoealpr. 
that  is,  shall  stand  in  the  same  place  as  the  person  himself  would 
have  done,  had  he  been  livinff. 

Thus  the  child,  grandchild,  or  great-grandchild^  (either  male  or 
female)  of  the  eldest  son  succeeds  before  the  younser  son,  and  so 
on  ad  infinitum.  And  these  representatives  shall  take  neither  more 
nor  less,  but  just  so  much  as  their  principahi  would  have  done. 
As  if  there  be  two  sisters,  Margaret  and  Charlotte :  and  Margaret 
-  die  leaving  six  daughters,  and  then  John  Stiles,  the. father  of  the 
two  sisters,  die  without  other  issue :  these  six  dauj^hten  shall  take 
among  them  exactly  the  same  as  their  mother  Marnuret  would  have 
done,  had  she  been  living,  that  is,  a  moiety  of  the  lands  of  John 
Stiles  in  coparcenary ;  so  that,  upon  partition  made,  if  the  laad  he 
divided  into  twelve  parts,  thereof  Charlotte,  the  surviving  sister, 
shall  have  six,  and  her  six  nieces,  the  daughters  of  Margaret,  one 
a-piece. 

This  taking  by  representation  is  called  succession  imUirpeM^  ac- 
cording to  the  roots ;  since  all  the  branches  inherit  the  same  i^are 
that  their  root,  whom  they  represent,  would  have  done.  And 
among  these  several  issues,  or  representatives  of  the  Mspective 
roots,  the  same  preference  to  males  and  the  same  right  of  primo- 
geniture obtain,  as  would  have  obtained  at  the  first  among  the 
roots  themselves,  the  sons  or  daughters  of  the  deceased.  As  if  a 
man  have  two  sons,  A  and  B,  and  A  die,  leaving  two  sons,  and  then 
the  grandfather  dies ;  now  the  eldest  son  of  A  shall  succeed  lo  the 
whole  of  his  grandfather's  estate;  and  if  A  had  le^  only  two 
daughters,  they  should  have  succeeded  also  to  equal  moieties  of 
the  whole,  in  exclusion  of  B  and  his  issue.  But  if  a  man  have 
only  three  daughters,  C,  D,  and  £ ;  and  C  dies  leaving  two  sons» 
P  leaving  two  daughters,  and  £  leaving  a  daughter  and  a  son  who 
is  younger  than  his  sister ;  here,  when  the  grandfather  dUes,  the 
eldest  son  of  C  shall  succeed  to  one  third,  in  exclusion  of  the 
younger ;  the  two  daughters  of  D  to  another  thirdin  partnership ; 
and  the  son  of  £  to  the  remaining  third,  in  exdnsion  of  his  eldest 
sister.  And  the  same  right  pf  representation,  guided  and  re^ 
strained  by  the  same  rules  of  descent,  prevails  downward  in  mfi' 
nitum. 

A  fifth  rule  is,  that,  on  failure  of  lineal  descendants  or  issue  of 
the  person  last  seised,  the  inheritance  shall  descend  to  his  collate- 
ral relations,  being  of  the  blood  of  the  first  purchaser ;  subject  to 
the  three  preceding  rules. 

Thus,  if  Geoffrey  Stiles  purchase  lands,  and  they  descend  to  John 
Stiles  his  son,  and  John  dies  seised  thereof  without  issue ;  whoever 
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succeeds  to  ibis  inheritance  mnst^  of  liie  blood  of  Oeoffirey,  the 
first  purchaser  of  this  family.  The  first  purchaser  is  he  who  fint 
acquired  the  estate  to  bis  family,  whether  the  same  was  transferred 
to  him  by  sale  or  by  gift,  or  by  any  other  method,  except  only  that 
of  descent. 

If  lands  come  to  John  Stiles  by  descent  from  his  piother,  Lucy 
.  Bidder,  no  relation  of  his  father  (as  such)  shall  ever  he  his  heir 
of  these  lands ;  and  vice  versi,  if  tbev  d«cended  ficom  his  Cither 
Geoffirey  Stiles,  no  relation  of  his  motaer  (as  such)  shall  ever  be 
admitted  Uiereto;  for  his  father's  kindred  have  none  of  hismother*8 
blood,  nor  have  his  o^other's  relations  any  share  of  hb  fUh^s 
blood.  And  if  the  estate  descended  from  his  father's  fether, 
George  Stiles,  the  relations  of  his  father's  mother,  Cecilia  Kemoe, 
sh^  for  the  same  reason  never  be  admitted,  but  only  those  of  tus 
&iher*s  father. 

This  then  is  the  great  and  general  principle  upon  whidi  the  law 
of  collateral  inheritances  depends ;  that,  upon  ndlure  of  issue  in 
the  last  proprietor,  the  estate  shall  descend  to  the  blood  of  the  , 
last  purchaser ;  or  that  it  shall  result  back  to  the  heirs  of  the  body 
of  that  ancestor,  from  whom  it  either  really  has,  or  is  si^ppo$ed  1^ 
•fiction  of  law  to  have  originally  descended. 

The  odier  rules  of  inheritance  are  only  rules  of  evidence  oaku- 
lated  to  inve8ti|^ate  who  the  purchasing  ancestor  was. 

A  sixth  rule  U,  that  the  collateral  heir  of  the  person  last  seised 
must  be  his  next  collateral  kinsman  of  the  whole  olood. 

First,  he  must  be  his  next  collateral  kinsman,  either  personally 
or  jure  representaiionis :  which  proximity  is  reckoned  according 
to  the  canonical  degrees  of  consanguinity  l>efore  mentioned.  There- 
fore the  brother  being  in  the  first  degree,  he  and  his  descendants 
shall  exclude  the  uncle  and  his  issue,  who  is  only  in  the  second. 

The  right  of  representation  being  thus  established,  the  former 
part  of  the  present  rule  amounts  to  this ;  that,  on  failure  of  issue 
of  the  person  last  seised,  the  inheritance  shall  descend  to  the  other 
subsisting  issue  of  his  next  immediate  ancestor.  Thus,  if  John 
Stiles  die  without  issue,  his  estate  shall  descend  to  Francis  his 
brothejr,  br  his  representatives ;  he  being  lineally  descended  from 
Geoffirey  Stiles,  John's  next  immediate  ancestor  or  £iUher.  On 
failure  of  brethren,  or  sisters,  and  their  issue,  it  shall  descend  to 
the  uncle  of  John  Stiles,  the  lineal  descendant  of  his  grandfather 
George;  and  so  on  ts  tfi/Efil/iciii. 

The  seventh  and  last  rule  is,  that  in  collateral  inheritances  the 
male  stock  shall  be  preferred  to  the  female;  that  is,  kindred 
derived  from  the  blood  of  the  male  ancestors,  however  remote, 
shall  be  admitted  before  those  from  the  blood  of  the  female,  how- 
ever near,  unless  where  the  lands  have,  in  fact,  descended  from  a 
female. 

Thus,  thie  relations  on  the  father's  side  are  aHmittied  in  tn/Cniliim 
before  those  on  the  mother's  side  are  admitted  at  all ;  and  the  re- 
lations of  the  father's  father  before  those  of  the  father's  motl^er ; 
and  so  on. 
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But  wKenever  the  lands  have  notorionsly  descended  to  a  man 
from  his  mother's  side^  this  role  is  totally  reversed ;  and  no  re- 
lation of  his  by  the  father's  side  (as  such)  can  ever  be  admitted  to 
them ;  because  he  cannot  possibhr  be  of  the  blood  of  the  first  jrar- 
chaser.  And  so  ^  e4mverio,  if  the  lands  descended  from  the 
father^s  side,  no  relation  of  the  mother  (as  such)  shall  ever  inhe- 
rit. So  also,  if  they  in  fkct  descended  to  John  Stiles  from  his 
lather's  mother^  Cecilia  Kempe ;  here  not  only  the  blood  of  Lucy 
Baker  his  mother^  but  also  of  George  Stiles  his  father's  fadiery 
is  perpetually  excluded.  And  in  like  manner^  if  they  be  known 
to  have  descended  from  Frances  Holland,  the  mother  of  Cecilia 
Kempe,  the  line  not  only  of  Lucy  Baker,  and  of  George  Stiles,  but 
also  of  Luke  Kempe,  the  father  of  Cecilia,  is  excluded.  Whereas 
when  the  side  from  which  they  descended  is  forgotten,  or  never 
known  (as  in  the  case  of  an  estate  newly  purchased  to  be  holden 
ut/eudum  onHqtmm)  here  the  right  of  inheritance  first  runs  up 
all  the  father's  side,  with  a  preference  to  the  male  stocks  in  every 
instance ;  and  if  it  find  no  heirs  there,  it  then,  and  then  only, 
resorts  to  the  mother's  side  \  leaving  no  place  untried  in  order  to 
find  heirs  that  may  by  possibilihr  be  derived  from  the  onginal 
purchaser.  The  greatest  probability  of  finding  such  was  among 
those  descended  from  the  male  ancestors :  but,  upon  failure  of  issue 
there,  they  may  possibly  be  found  among  those  derived  from  the 
females. 


CHAPTER  XI, 

Of  jPeed$  and  dmveyanees, 

A  DEBD  is  a  writing  sealed  and  delivered  by  the  paHies.  If  a 
deed  be  made  by  more  parties  than  one,  there  ought  to  be  regu- 
larly as  many  copies  of  it  as  there  are  parties,  and  each  should  be 
cut  or  indented  on  the  top  or  side,  to  tally  or  correspond  with  the 
other;  which  deed,  so  made,  is  called  an  indeniure. 

When  the  several  parts  of  an  indenture  are  interchangeably 
executed  by  the  several  parties,  that  part  or  copy  which  is  exe- 
cuted by  the  grantor  b  usually  called  the  original,  and  the  rest 
are  counterparts. '  A  deed  made  bv  one  party  only  is  not  indented,, 
but  polled  or  shaved  even ;  and  therefore  ^led  a  deed  poU,  or  a 
single  deed. 

Of  the  requi*ite$  of  a  deed;  the  first  is,  that  there  be  persons 
able  to  contract  and  be  contracted  with,  for  the  purposes  intended 
by  the  deed ;  and  also  a  thing  or  subject  matter  to  be  contracted 
for :  all  which  must  be  expressed  by  sufficient  names.    So  that  in 
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erery'grant  there  must  be  a  grantor,  a  grantee,  and  a  thing  granted ; 

io  ever;^  lease,  a  lessor,  a  lessee,  and  a  thing  demised. 
Secdodly,  ihe  deed  must  be  founded  upon  good  and  sufficient 

consideration,  not  upon  an  usurious  contract,  nor  Upon  fraud  or 

conasioD,  either  to  deceive  purchasers  bondjide,  or  just  and  lawful 
creditors ;  any  of  which  bad  considerations  will  vacate  the  deed, 
and  subject  such  persons  as  put  the  same  in  ure  to  forfeitures, 
aod  often  to  imprisonment.  A  deed  also,  or  other  mnt,  made 
withoot  any  consideration,  b  as  it  were  of  no  effect ;  for  it  is  con- 
stnied  to  enure,  or  to  be  effectual,  only  to  the  use  of  the  gprantor 
bimsflf.  The  consideration  niay  be  either  a  good  or  a  valuable 
ooe.  A  good  consideration  is  such  as  that  of  blood,  or  of  natural 
love  and  affection,  when  a  man  grants  an  estate  to  a  near  relation ; 
being  founded  on  motives  of  generosity,  prudence,  and  natural 
duty.  A  valuable  consideration  is  such  as  money,  marriage,  or  the 
like,  which  thje  law  esteems  an  equivalent  given  for  the  grant;  and 
is  therefore  founded  on  motives  of  justice.  Deeds  made  upon 
good  consideration  only  are  considered  as  merely  voluntary,  and 
are  frequently  set  aside  in  favour  of  creditors  and  bonijiae  pur- 
chasers. 

Thirdly,  the  deed  must  be  written.  It  must  also  have  the  regu- 
lar stamps  imposed  on  it  by  the  several  statutes  for  the  increase  of 
the  public  revenue ;  else  it  cannot  be  given  in  evidence.  Formerly 
nuuiy  conveyances  were  made  by  parole,  or  word  of  mouth  only, 
without  writing ;  but  this  giving  a  handle  to  a  variety  of  frauds, 
the  20  Car.  II.  c.3.  enacts,  that  no  lease,  estate,  or  interest  in 
laads,  tenements,  or  hereditaments,  made  by  livery  of  seisin  or 
by  parole  only  (except  leases  not  exceeding  three  years  from  the 
inaking,  and  whereon  the  reserved  rent  b  at  least  two  thirds  of 
the  real  value),  shall  be  looked  upon  as  of  greater  force  than  a 
lease  or  estate  at  will ;  nor  shall  any  assignment,  grant,  or  surren- 
der of  any  interest  in  any  freehold  hereditaments  be  valid,  unless 
in  both  cases  the  same  be  put  in  writing,  and  signed  by  the  party 
granting,  or  his  agent  lawfully  authorized,  in  writing. 

Fourthly,  the  matter  written  must  be  legaUy  and  orderly  set 
forth ;  that  b,  there  must  be  words  sufficient  to  specify  the  agree- 
ment and  bind  the  parties,  which  sufficiency  must  be  left  to  the 
courts  of  law  to  determine. 

We  will  here  enumerate  the  regular  and  orderly  parts  in  a 
deed. 

The  premises  mav  be  used  to  set  forth  the  number  and  names  of 
the  parties;  with  their  i^lditions  or  titles.  They  also  contain  the 
recital  (if  any)  of  such  deeds,  agreements,  or  matters  of  fact,  as  are 
necessary  to  explain  the  reasons  upon  which  the  present  transaction 
ift  founded ;  and  herein  also  is  set  down  the  coiisideration  upon 
which  the  deed  b  made.  And  then  follows  the  certainty  of  the 
^ntor,  grantee,  and  the  thing  granted. 

Next  comes  the  habendum  et  tenendum^  the  having  in  possession 
and  holding.  The  office  of  the  habendum  is  properly  to  determine 
what  estate  or  interest  is  granted  by  the  deed ;  though  this  may 
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be  performed^  and  sometimes  is  perfonned  in  the  premises.  In 
which  case  the  habendum  mav  lessen,  enlarge,  explain,  or  qualify, 
bnt  not  totaUy  contradict  or  be  repn^ant  to  the  estate  granted  in 
the  premises.  The  tenendum^  **  and  to  hold,'*  is  now  of  very  little 
use,  and  is  only  kept  in  by  custom. 

Next  foDow^  the  terms  of  stijpulation  (if  any)  upon  which  the 
grant  is  made ;  the  first  of  which  is  the  reddenAun,  or  reservation 
whereby  the  grantor  doth  create  or  reserve  some  new  thing  to 
himsdf  out  of  what  he  had  before  granted.  As  **  rendering  t^ere- 
fbre  yourly  the  snm  often  shUlings,"  or  a  pepper-cbm,  or  two  days 
ploughing,  or  the  like.  To  make  a  reddenaum  good,  if  it  be  of 
any  thing  newly  created  by  the  deed,  the  reservation  must.be  to 
the  mntors,  or  some  or  one  of  them,  and  not  to  apy  stranger  ta 
the  deed.  But  if  it  be  of  ancient*  services  or  the  like,  annexed  to 
Ae  land,  then  the  reservation  may  be  to  the  lord  of  the  fee.  Ano« 
ther  of  the  terms  upon  which  a  grant  may  be  made  is  a  condition  ; 
which  is  a  clause  of  contingency,  on  the  hi4)peDing  of  which  the 
estate  granted  may  be  defeated ;  as,  "  provided  always,  that  if  the 
mortgagor  should  pay  the  mortgagee  500/.  upon  such  a  day,  the 
whole  estate  granted  shall  determine ;"  and  the  like. 

Next  may  follow  the  clause  of  warranty  ;  whereby  the  grantor 
doA,  for  himself  and  his  heirs,  warrant  and  secure  to  the  grantee 
the  estate  so  granted ;  which  b  a  kind  of  covenant  real,  and  can 
only  be  created  by  the  verb  warrantixOf  or  warrant.  By  the 
4  &  5  Ann.  c.  16.  all  warranties  by  any  tenant  for  life  shall  be 
void  against  those  in  remainder  or  reversion ;  and  all  collateral 
vrarranties  by  any  ancestor  who  has  no  estate  of  inheritance  in  pos- 
session shall  be  void  against  his  heir. 

After  warranty  usually  follow  covenants,  or  conventions,  which 
are  clauses  of  agreement  contained  in  a  deed,  whereby  either  party 
may  stipulate  for  the  truth  of  certain  facts,  or  may  bind  hims^u 
to  perform  or  give  something  to  the  other.  Thus  the  grantor 
may  covenant  that  he  hath  a  right  to  convey  ;  or  for  the  grantee*s 
quiet  enjoyment,  or  the  like :  the  grantee  may  covenant  to  pay 
his  rent,  or  keep  the  premises  in  repair,  <&c.  If  the  covenantor 
covenant  for  himself  and  his  heirs,  it  is  then  a  covenant  real,  and 
descends  upon  the  heirs,  who  are  bound  tb  perform  it,  provided 
they  have  a^ts  by  descent,  but  not  otherwise :  if  he  covenant 
also  for  hn  executors  and  administrators,  his  personal  assets,  as 
well  as  his  real,  are  likewise  pledged  for  the  performance  of  the 
covenant;  which  makes  such  covenant  a  better  security  than  any 
warranty.* 

Lastly  comes  the  conclusion,  which  mentioiis  the  execution 
and  date  of  the  deed,  or  the  time  of  its  being  given  or  executed, 
either  expressly  or  by  reference  to  some  day  and  year  before- 
mentioned.  Not  but  a  deed  is  good,  although  it  mention  no  date, 
or  have  a  false  date ;  or  even  if  it  have  an  impossible  date,  as  the 

*  The  ezecators  and  adminiitrators  are  bound  by  every  covenant,  althoagh 
not  named,  unlets  it  be  such  a  covenant  as  is  to  be  perfonned  penonally  by  the 
covenantor,  and  there  has  been  no  breach  before  his  death. 
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thirtieth  of  February:  provided  the  real  day  of  its  being  dated  or 
given,  that  is^  delivered,  can  be  proved. 

The  next  requisite  for  making  a  good  deed  is^  the  reading  of  it; 
This  is  necessary  whenever  any  of  the  parties  desire  it ;  and  if  it  b^ 
not  done  on  his  request^  the  deed  is  Void  as  to  him.  If  he  can,  he 
should  read  it  himself;  if  he  be  blind  or  illiterate,  another  must 
read  it  to  him*  If  it  be  read  falsely,  it  will  be  void ;  at  least,  for  so 
much  as  is  tois-recited ;  unTess  it  be  agreed  by  collusion  that  the 
deed  shall  be  read  false  on  purpose  to  make  it  void,  for  in  such 
case  it  shall  bind  the  fraudulent  party. 

It  is  next  requisite  that  the  party  whose  deed  it  is  should  fteaU 
and  in  most  cases  should  sign  it  also. 

Another  requisite  to  a  good  deed  is,  that  it  be  delivered  by  the 
party  himself,  or  his  certain  attorney ;  which  therefbre  is  also  ex- 
preMed  in  the  attestation,  "  sealed  and  delivered.''  A  deed  taked 
effect  only  from  this  transition,  or  delivery  j  for  if  the  date  be  false 
or  impossible^  the  delivery  ascertains  Uie  time  of  it.  And  if  ano- 
ther person  seal  the  deed,  yet  if  the  party  deliver  it  himself,  he 
thereby  adopts  the  sealing,  and  by  a  parity  of  reason  the  signing 
also,  and  makes  them  both  his  own.  A  delivery  may  be  either  ab- 
solute^ that  is,  to  the  party  or  grantee  himself;  or  to  a  third  per^ 
tM>n,  to  hold  till  some  conditions  be  performed  on  the  part  of  the  • 
grantee :  in  which  last  case  it  is  not  delivered  as  a  deed,  but  as  an 
escrow ;  that  is,  as  a  scroll  or  writing,  which  is  not  to  take  effect 
as  a  deed  till  the  conditions  be  performed,  and  then  it  is  a  deed  to 
all  intents  and  purposes. 

The  last  requisite  to  the  validity  of  a  deed  is  the  atteHathmi  or 
execution  of  it  in  the  preunu  of  witneuee ;  Uiough,  this  is  necessary 
rather  for  preserving  the  evidence,  than  for  constituting  the  essence 
of  the  deed. 

We  are  next  to  consider^  how  a  deed  may  be  avoided^  of  Ten- 
dered of  no  effect*  And  from  what  has  been  before  laid  down  it 
will  follow,  that  if  a  deed  want  any  of  the  essential  requbites  be- 
fore mentioned — either  proper  parties,  and  a  proper  sutiject  mat- 
ter— a  good  and  sufficient  consideration — writings  on  paper  or 
parchment^  duly  stamped— sufficient  and  legal  words,  pnqperly 
disposed-dreading,  if  desired^  before  the  execution— s^mg^  and- 
by  the  statute,  in  most  cases  signing  also — or  delivery —it  is  a  void 
^eed  ab  initio. 

It  may  also  be  avoided  by  matter  ex  post  facto:  as  by  rasute, 
interlining,  or  other  alteration  in  any  material  part^  unless  a  memo- 
randum be  made  thereof  at  the  time  of  the  execution  and  attesta- 
tion :  by  breaking  off,  or  defacing  the  seal :  by  delivering  it  up  to 
be  cancelled,  that  is,  to  have  lines  drawn  over  it  in  the  form  of  lat- 
tice-work, or  eancelli ;  though  the  phrase  is  now  used  figuratively 
for  any  manner  of  obliteration  or  aefacing :  by  the  disagreement 
of  sucn  whose  conciirrence  is  necessary  in  order  for  the  deed  to 
stand :  as  the  husband,  where  a  feme  covert  is  concerned ;  an  in- 
fant, or  person  under  duress,  when  those  disabilities  are  removed ; 
and  the  like ;  or  by  the  judgment  or  decree  of  a  court  of  judica- 

3  T 


Digiti 


zed  by  Google 


614  -  Deeds  and  Conveyances.        [hook  i v. 

tare.  In  aoy  of  these  cases  the  deed  may  be  voided,  eitlier  in  part 
or  totally,  according  as  the  cause  of  avoidance  is  more  or  less  ex- 
tensive. 

Having  thus  explained  the  general  nature  of  deeds,  we  are  next 
to  consider  their  several  species,  together  with  their  respective  in- 
cidents. Deeds  are  either  conveyances  at  common  law,  or  such  as 
receive  their  force  and  efficacy  by  virtue  of  the  Statute  of  Uses. 

Of  conveyances  by  the  common  law,  soi^e  may  be  called  origi- 
nal, or  primary  conveyances,  which  are  those  by  means  whereof  the  , 
benefit  or  estate  b  created,  or  first  arises ;  others  are  derivative,   , 
or  secondary,  whereby  the  benefit  or  estate  originally  created  is 
enlarged,  restrained,  transferred,  or  extinguished. 

Original  conveyances  are  the  following ;  feoffment,  gift,  grant,    • 
lease,  exchange,  partition.    Derivative  are,  release,  cbnfilrmation, 
surrender,  assignment,  defeasance. 

FEOFFMENT. 

A  feoffment  is  the  most  ancient  method  of  conveyance,  the  most 
solemn  and  public,  and  therefore  the  most  easily  remembered  and 
proved.  And  it  may  properly  be  defined,  "the  gift  of  any  cor- 
poreal hereditament  to  another.  He  that  so  gives,  or  feoffs,  is 
called  the  feofftr;  and  the  person  enfeoffed  is  denominated  the 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no  Ineans 
perfeeted  ^  ihere  remains  a  very  material  ceremony  to  be  performed, 
called  livery  of  seisin,  without  which  the  feoffee  has  but  a  mere  • 
estate  at  will.  This  livery  of  sebin  is  no  other  than  the  pure 
feodal  investiture,  or  delivery  of  corporeal  possession  of  the  land 
or  tenement ;  which  was  held  absolutely  necessary  to  complete  the 
donation. 

On  the  creation  of  a  freehold  remainder  at  one  and  the  same 
time  with  a  particular  estate  for  years,  at  the  common  law,  livery 
must  be  made  to  the  particular  tenant.  But  if  such  a  remainder 
be  created  afterwards,  expectant  on  a  lease  for  years  now  in  being, 
the  livery  must  not  be  made  to  the  lessee  for  years,  for  then  it  ope- 
rates nothing ;  but  it  must  be  made  to  the  remainder-man  himself, 
by  consent  of  the  lessee  for  years,  for  without  his  consent  no  livery 
of  the  possession  can  be  given,  because'  such  forcible  livery  would 
be  an  ejectment  of  the  tenant  from  his  term. 

GIFTS. 

The  conveyance  by  gift  is  properly  applied  to  the  creation  of  an 
estate  tail,  as  feoffment  is  to  that  of  an  estate  in  fee,  and  lease  to 
that  of  an  estate  for  life  or  years.  It  differs  in  nothing  from  a  fe- 
offment but  in  the  nature  of  the  estate  passing  by  it ;  for  the  opera- 
tive words  of  conveyance  in  this  case  are  do  or  dedi,  and  gifts  in 
tail  are  equally  imperfect  without  livery  of  seisin  as  feoffinents  in 
fee-simple.  In  common  acceptation,  gift^  are  frequently  con- 
<    founded  with  the  next  species  of  deeds,  which  are 
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GRANTS. 

A  ^rant  is  the  regular  metliod  by  the  common  law  of  t^ransferring 
the  property  of  incorporeal  hereditaments,  or  such  things  whereof 
no  livery  can  be  had.  For  which  reason  all  corporeal  heredita- 
jnentSy  as  lands  and  houses,  are  said  to  lie  in  livery;  and  the 
othersy  as  advowsons,  commons,  rents,  reversions.  Sec.  to  lie  in 
grant.  These  therefore  pass  merely  by  the  delivery  of  the  deed ; 
for  the  operative  words  therein  commonly  used  are  dedi  et  conceaip 
**  have  given  and  granted." 

'  LEASES. 

•  A  lease  is  pi'operly  a  conveyance  of  any  lands  or  tenements 
(usually  in  consideration  of  rent  or  other  annual  recompence) 
made  ror  life,  for  years,  or  at  will,  but  always  for  a  less  time  than 
the  lessor  hath  in  the  premises ;  for  if  it  be  for  the  whole  interest, 
is  is  more  properly  an  assignment  than  a  lease.  The  usual  words 
of  operation  in  it  are,  *' demise,  grant,  and  to  farm  let.''  By 
this  conveyance  an  estate  for  life,  for  years^  or  at  wUl,  may  be 
created,  either  in  corporeal  or  incorporeal  hereditaments;  though 
livery  of  seisin  is  indeed  incident  and  necessary  to  one  species  of 
leases,  viz.  leases  for  life  of  corporeal  hereditaments,  but  to  no 
other. 

By  the  common  law,  as  it  has  stopd  for  many  centuries,  all 
persons  seised  of  an  esti^te  might  let  leases  to  endure  so  long  as 
their  ovm  interest  lasted,  but  no  longer.  Therefore  tenant  in  fee- 
simple  might  let  leases  of  any  duration,  for  he  hath  the  whole  in- 
terest; but  tenant  in  tail,  or  tenant  for  life,  could  make  no  leases 
which  should  bind  the  issue  in  tail  or  reversioner;  nor  could  a 
husband  seised  jure  uxoris  make  a  firm  or  valid  lease  for  any 
longer  tmn  than  the  joint  lives  of  himself  and  his  wife,  for  then 
his  interest  expired.  Yet  some  tenants  for  life,  wliere  the  fee- 
'Simple  was  in  abeyance,  might  (with  the  concurrence  of  such  as 
have  the  guardianship  of  the  fee)  make  leases  of  equal  duration 
with  those  granted  by  tenants  in  fee  simple ;  such  as  parsons  and 
vicars,  with  consent  of  the  patron  and  ordinary.  So  also  might 
bishops  and  deans,  and  such  other  sole  ecclesiastical  corporations, 
and  corporations  aggregate.  Whereas  now,  by  several  statutes, 
this  power,  where  it  was  unreasonable,  ^nd  might  be  made  an  ill 
use  of,  is  restrained ;  and  where,  in  the  other  cases,  the  restraint 
by  the  common  law  seemed  too  hard,  it  is  in  some  measure  renloved« 
The  former  statutes  are  called  the  restraining,  the  latter  the  fii- 
tf^/tfig^  statute. 

The  enabling  statute,  32  Hen.  VIII.  c.  28.  empowers  three 
manner  of  persons  to  make  leases  to  endure  for  three  lives,  or 
one  and  twenty  years,  which  could  not  do  so  before.  As,  ^rst, 
tenant  in  tail  may  by  such  leases  bind  his  issue  in  tail,  but  not 
those  in  remainder  or  reversion.  Secondly,  a  husband  seised  in 
right  of  his  wife  in  fee-simple  or  in  fee-tail,  provided  the  wife  joins 
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in  such  lease,  may  bind  her  and  her  heirs  therein^.  Laatlj,  all 
persons  seised  of  an  estate  of  fee  aimple  in  right  of  their  churches 
which  extends  not  to  parsons  and  vicars^,  may,  without  the  coiir 
currence  of  any  other  person,  bind  their  successors.  But  then 
there  must  many  re<)uisites  be  observed,  which  the  frtatute  specifies, 
otherwise  such  leases  are  qot  binding.  As,  that  the  lease  must  be 
by  indenture,  pnd  not  b^  deed  poU^  or  by  parole.  It  mi|st  begin 
from  the  making,  or  day  of  the  mahmg,  and  not  at  any  greater  <&s- 
tance  of  time.  If  there  be  any  old  lease  iq  being,  it  must  be  first 
absolutely  surrendered  or  be  within  a  year  of  expiring.  It  must  be 
either  for  twenty-one  years,  or  three  lives,  apd  not  for  both.  It 
must  not  exceed  this  term,  but  may  be  for  a  shorter  term.  It  must 
be  of  corporeal  hereditaments,  and  not  of  such  things  as  lie  merely 
in  grant ;  for  no  rent  can  be  reserved  thereout  by  the  common  law, 
as  the  lessor  cannot  resort  to  them  to  distrain.*  It  must  be  of 
lands  and  teaements  most  commonly  letten  for  twen^  years  past; 
so  that  if  they  had  been  let  for  above  halfthe  time  (or  eleven  out  of 
the  twenty)  eiUier  for  life  or  for  years,  at  will,  or  by  copy  of  CQurt- 
roU,  it  is  sufficient.  The  most  usual  apd  customary  form  of  rent, 
for  twenty  years  past,  must  be  reserved  yearly  on  such  lease. 
Such  leases  must  not  be  made  without  impeacnment  of  waste. 
These  are  the  guards  imposed  by  the  statute  (which  was  avowedly 
made  for  the  security  of  /armers  and  the  consequent  improve- 
ment of  tillage)  to  prevent  unreasonable  abuses,  in  prejudice  of 
the  issue,  the  wife,  or  the  successor,  of  the  reasonable  iiidi^lgence 
here  given. 

Ne^^t  follow  the  disabling  or  restrainiitg  statutes,  made  en- 
tirely for  the  benefit  of  the  successor ;  from  which  we  may  collect, 
that  all  colleges,  cathedrals,  and  other  ecclesiastical  or  eleemosy- 
nary corporations,  and  all  pfgrsons  and  vicars,  are  restrained 
from  makmg  any  leases  of  their  lands,  unless  under  the  fbllpwing 
regulation's : — They  must  not  exceed  twenty-one  years^  or  three 
lives  from  the  making.  The  accustomed  rent,  or  more,  must  be 
yearly  reserved  thereon.  Houses  in  corporations,  or  market  towns^ 
may  be  let  for  forty  years ;  provided  they  be  not  the  mansion- 
houses  of  the  lessors,  nor  have  above  ten  acres  of  ground  belong- 
ing to  them :  and  provided  the  lessee  be  bound  to  keep  them  in 
repair :  and  they  may  also  be  aliened  in  fee  simple  for  lands  of 
equal  value  in  recompence. 

Where  there  is  an  old  lease  in  being,  no  concurrent  lease  shall 
be  made,  unless  where  the  old  one  will  expire  within  three  years, 
No  lease  (by  the  equity  of  the  statute)  shall  be  made  without 
impeachment  of  waste.  And,  lastly,  all  bonds  and  covenants  to 
fnistrate  the  provisions  of  the  statutes  of  13  and  18  £liz.  shall  be 
void. 

*  But  now,  by  the  5  Geo.  III.  c.l7.  a  lease  of  tithet  or  other  incorporeal 
hereditaments,  alone,  mapr  be  granted  by  any  bishop,  or  any  such  ecclesiastical 
or  eleemosynary  corporation,  and  the  successor  sh^iU  be  entitled  to  recover  the 
rent  by  an  action  of  debt,  which  (in  case  of  freehold  lease)  he  coold  not  hate 
brought  at  the  common  law. 
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EXCHANGES. 

An  exchange  is  a  mutual  vnokt  of  equal  m^erttig,  the  t>Qe  iq 
eoandeivtion  of  the  6ther.  The  wcud  *'  eichaage''  is  so  indivi-* 
doallj  lequislte  and  appropriated  by  law  to  thb  case,  that  It  can- 
not l»e  samlied  bj  any  other  word,  or  expressed -by  any  circumlo- 
cution. Tne  estates  exchanffed  must  be  equal  in  qwitity,  not  of 
MJKf,  for  that  is  immaterial^  bet  of  intere$i ;  as  fee  simple  for  fet^ 
simple,  a  lease  for  twenty  years  for  a  lease  for  twenty  years,  fOid 
the  like.  And  tiie  exdiauge  may  be  of  things  that  lie  fHher 
is  grant  or  iu  livery.  But  no  livery  of  seisin,  even  in  exchanges 
of  freehold,  is  necessary  to  perfect  the  conveyance :  foreach  paity 
stands  in  the  place  of  Uie  other,  and  occupies  his  right,  and  each 
of  than  hath  already  had  corporeal  posses^n  of  his  own  land^ 
But  entry  must  be  nMde  on  both  sides ;  for  if  either  party  die  be- 
fore cstiy,  the  exchange  is  void,  for  want  of  sufficient  notoriety. 
And  so  also  if  two  parsons,  by  consent  of  patron  and  ordinary, 
exdiange  their  preferments ;  and  the  one  is  pvesented,  insrituted. 
and  inducted,  and  the  other  is  presented  and  instituted,  but  dies 
before  induction ;  the  former  shall  not  keep  hb  new  benefice,  be- 
cause the  exchange  wad  not  completed,  and  therefore  he  shall  re- 
turn back  to  his  own.  For  if,  uter  an  exchange  of  lands  or  other 
hereditaments,  either  party  be  evicted  of  those  which  were  taken 
byliim  in  exchange,  through  defect  of  the  other's  title,  he  shall 
return  back  to  the  possession  of  his  own,  by  virtue  of  the  iq^plied 
wananty  contained  in  all  exchanges. 

PARTITION. 

A  partition  is  when,  two  or  more  joint  tenants,  coparceners,  or 
tenants  in  common,  agree  to  divide  the  lands  so  held  among  them 
in  severalty,  each  taking;  a  distinct  part.  Here,  as  in  some  in- 
stances, there  is  an  unity  of  interest,  and  in  all  an  unity  of  pos- 
session ;  it  is  necessary  that  they  all  mutually  convey  and  assure  to 
each  other  the  several  estates  which  they  are  to  take  and  eiyoy 
separately,      v 

RELEASES. 

Releases  are  a  discharge  or  conveyance  of  a  man*s  right  in 
hmds  or  tenements  to  another  that  hath  some  former  estate  in 
pcMseasion.  The  words  generally  used  therein  are,  *'  remised, 
released,  and  for  ever  quit^claimed.*'  And  these  releases  may 
eaiure,  either  by  way  oStniarging  an  estate ;  as  if  there  be  tenant 
for  Ufo  or  years,  remainder  to  another  in  fee,  and  he  in  remainder 
releases  all  his  right  to  the  particular  tenant  and  his  heirs,  this 
giyes  him  the  estate  iu  fee.  But  in  this  case  the  re-lessee  must  be 
in  possession  of  some  estate  for  the  release  to  work  upon ;  for  if 
there  be  lessee  for  years,  and  before  he  enters  and  is  in  posses- 
sion, the  lessor  releases  to  him  all  his  right  in  reversion,  such  release 
is  void  for  want  of  possession  in  the  re-lessee.  Or  by  way  of  puM- 
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ing  an  estate,  as  when  one  of  two  coparceners  releaseth  all  ber 
right  to  the  other,  this  passeth  the  fee  simple  of  th^  whole.  And 
in  both  these  cases  there  inust  be  a  privity  of  estate  between  the 
relessor  and  relessee ;   that  is,  one  of  their,  estates  must  be  so 

.  related  to  the  other,  as  to  make  but  one  and  the  same  estate  in 
law.  By  Vf9^y  o(  passing  a  right:  as  if  a  man  be  disseised,  aad 
release  to  his  disseisor  all  his  right ;  hereby  the  disseisor  acquires 
a  new  right,  which  changes  th^  quality  of  his  estate,  and  ren- 
ders that  lawful  which  before  was  tortuous  and  wrongfid.  By 
way  of  extinguishment;  as  if  my  tenant  for  life  make  a  lease  to 

.  A  for  life,  remainder  to  Band  his  heirs,  and.  I  release  to  A :  this 
extinguishes  my  right  to  the  reversion,'  and  shall  enure  to  the 
advantage  of  B*s  remainder,  as  well  as  of  A's  partioilar  estate. 
By  way  of  entry  Bnd /eqffment :  as  if  there  be  two  joint  disseisois, 
and  the  disseisee  release  to  one  of  them,  he  shall  be  sole  seised, 
and  shall  keep  out  his  former  companion ;  which  is  the  same 
in  effect  as  if  the  disseisee  had  entered,  and  thereby  put  an  end 
to  the  disseissing,  and  afterwards  bad  enfeoffed  one  of  the  dis- 
seisors ill  fee, 

CONFIRMATION. 

A  confirmation  is  of  a  nature  nearly  allied  to  release.  Sir 
£.  Goke  defines  it  to  be  a  conveyance  of  an  estate  or  right  in  esse, 
whereby  a  voidable  estate  is  made  sure  and  unavoidable,  or 
whereby  a  particulfir  estate  is  increased ;  and  the  words  of  making 
it  are  these,  *'  have  given,  granted,  ratified,  approved,  aodoon- 
firmed.'^  An  instance  of  the  first  branch  of  the  definition  is,  if 
tenant  for  life  lease  for  forty  yeajrs,  and  die  during  that  term ;  here 
the  lease  for  years  is  voidable  by  him  in  reversion ;  yet,  if  he  have 
confirmed  the  estate  of  the  lessee  for  years,  before  the  death  of 
tenant  for  life,  it  is  no  longer  voidable,  but  sure.  The  latter  branch, 
or  that  which  tends  to  the  increase  of  a  particular  estate,  is  the 
same  in  ail  respects  with  that  species  of  release  which  operates  by 
way  of  enlargement, 

SURRENDER. 

A  surrender,  or  rendering  qp,  is  of  a  nature  directly  opposite 
to  a  release ;  for  as  that  operates  by  the  greater  estate  descending 
upon  the  less,  a  surrender  is  the  falling  of  a  less  estate  into  a 
greater.  It  is  defined  a  yielding  up  of  an  estate  for  life  or  years 
to  him  that  hath  the  immediate  reversion  or  remainder,  wherem 
the  particular  estate  may  merge  or  drown,  by  mutual  agreement 
between  them.  It  is  done  by  these  words,  '<hath  surrendered, 
granted,  and  yielded  up."  The  surrenderor  must  be  in  posses- 
sion, and  surrenderee  must  have  a  higher  estate,  in  which  the 
estate  surrendered  may  merge ;  therefore  tenant  for  life  cannot 
surrender  to  him  in  remainder  for  years.  In  a  surrender  there  is 
no  occasion  for  livery  of  seisin ;  for  there  is  a '  privity  of  estate 
between  the  surrenderor  and  the  surrenderee  ;  the  one's  particular 
.estate  and  the  oth(;rs  remainder  are  one  and  the  same  estates; 
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and  livei^  having  been  once  made  at  the  creation,  of  it;  there  ia  ; 
no  necessity  for  having  it  afterwards.  And^  for  the  same  reason »  : 
no  livery  is  required  on  a  lease  or  confirmation  in  fee  to  a  tenant 
for  years  or  at  wiil,  though  a  freehold  thereby  passes ;  since  the 
reversion  of  the  relessor,  or  confirmor,  and  the  particular  estate 
of  the  relessee,  or  confirmeie,  are  one  and  the  same  estate ;  and 
where  there  is  already  a  possession,  derived  from  such  a  privity 
of  estate,  any  farther  delivery  of  possession  would  be  vain  and 
nugatory. 

ASSIGNMENTS. 

An  assignment  is  properly  a  transfer  or  making  over  to  another 
of  the  right  one  has  in  any  estate;  but  it  is  usutdly  applied  to  an 
estate  for  life  or  years.  And  it  differs  from  a  lease  only  in  this  \ 
that  by  a  lease  one  grants  an  interest  less  than  his  own,  reserving 
to  himself  a  reversion ;  but  in  assignments  he  parts  with  the  whole  : 
property. 

With  respect  to  where  the  assignee  is  bound  by  the  covenants 
of  the  assignor,  and  where  he  is  not :  the  general  rule  is,  that  he 
is  bound  by  all  covenants  which  run  with  the  land;  but  not  by 
collateral  covenants,  which  do  not  run  with  the  land.  As  if .  a 
lessee  covenant  for  himself,  executors,  and  administrators,  con- 
cerning a  thing  not  in  existence,  as  to'  build  a  wall  upon  the  pre- 
mise, th^  assignee  will  not  be  l>ound :  but  in  that  case  the 
assignee  will  be  bound,  if  the  lessee  have  covenanted  for  himself 
and  assigns.  ;Where  the  lessee  covenants  for  himself,  his  execu- 
tors, and  administrators,  to  reside  upon  the  premises,  this  covenant ; 
binds  the  assignee ;  for  it  runs  ^ith,  or  is  appurtenant  to,  the 
thing  demised.  The  assignee  in  no  case  is  bound  by  the  covenant 
of  the  lessee  to  build  a  house  for  the  lessor  any  where  off  the  pre- 
mises, or  to  pay  money  to  a  stranger.  The  assignee  is  not  bound 
by  a  covenant  broken  before  assignment.  But  if  an  underlease  be 
made  even  for  a  day  less  than  the  whole  term,  the  underlessee  is 
not  liable  for  rent  or  covenants  to  the  original  lessee,  like  an  as-  • 
signee  of  the  whole  term. 

An  assignee  is  liable  for  rent  only  whilst  he  continues  in  pos- 
session under  the  assignment.  And  he  is  held  not  to  be  guilty  of 
a  fraud,  if  he  assign  even  to  a  beggar,  or  to  a  person  leaving  the 
kingdom,  provided  the  assignment  be  executed  before  hb  depar- 
ture. 

DEFEAZANCB. 

A  defeazance  is  a  collateral  deed  made  at  the  same  time  with 
a  feoffment  or  other  conveyance,  containing  certain  conditions, 
upon  the  performance  of  which  the  estate  then  created  may  be  de- 
feated, or  totally  undone. 

BONDS   AND   RECOGNIZANCES. 

Before  we  conclude  the  subject  of  conveyances,  we  shall  make 
*  a  few  remarks  upon  such  deeds  as  are  used,  not  to  convey,  but  to 
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charge  or  incumber  lands,  and  to  discharge  them  again ;  of  which 
nature  are  obligations^  or  bonds^  recognizances,  and  defeasances 
upon  them  both. 

An  obH^ihn,  or  bond,  is  'a  deed,  whereby  the  obligor  obliges 
himself^  his  heirs,  executor^,  and  administrators,  to  pay  a  certain 
sum  of  m<mey  to  another  at  a  day  appointed.  If  this  be  all,  the 
bond  is  called  a  single  one,  rimplex  oMigatio:  but  there  is  gene- 
rally a  condition  added,  that  if  the  obligor  do  some  particular  act, 
the  obligation  shall  be  void,  or  else  shall  remain  in  full  force ;  as^ 
payment  of  rent ;  performance  of  covenants  in  a  deed ;  or  repay- 
ment of  a  principal  sum  of  money  borrowed  of  the  obligee^  with 
interest,  which  principal  sum  is  usually  one  half  of  the  penal  sum 
specified  in  the  bond.  In  case  this  condition  be  not  performed, 
the  bond  becomes  forfeited,  or  absolute  at  law,  and  cnarges  the 
obligor  while  living ;  and  after  his  death  the  obligation  descends 
upon  hb  heir,  who  (on  defect  of  personal  assets)  is  bound  to  dis- 
charge it>  provided  he  has  real  assets  by  descent  as  a  recompence. 
So  that  it  may  be  called,  though  not  a  direct,  yet  a  collateral 
charge  upon  the  lands. 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  making 
it|  or  be  to  do  a  thing  contrary  to  some  rule  of  law  that  is  merely 
positive,  or  be  uncertain,  or  insensible,  the  condition  alone  b  vcho, 
and  the  bond  shall  stand  single  and  unconditional ;  for  it  b  the 
folly  of  the  obligor  to  enter  into  such  an  obligation,  fh>m  which  he 
can  never  be  released.  If  it  be  to  do  a  thing  that  b  malum  in 
$€,  the  obligation  itself  is  void,  for  the  whole  b  an  unlawful  con- 
tract, and  the  obligee  shall  take  no  advantage  from  such  a  trans- 
actioui  And  if  the  condition  be  possible  at  tho-'time  of  making  it, 
and  afterwards  become  impossible  by  the  act  of  God>  the  act  of 
law,  or  the  act  of  the  obligee  himself,  there  the  penalty  of  the  ob* 
ligation  is  saved  ;  for  no  prudence  or  foresight  of  the  obligor  could 
guard  against  such  a'  contingency. 

On  the  forfeiture  of  a  bond,  or  its  becoming  single,  the  whole 
penalty  was  formerly  recoverable  at  law :  but  here  the  courts  of 
equity  interposed,  and  would  not  permit  a  man  to  take  more  than 
in  conscience  he  ought,  viz.  his  principal,  interest,  and  expences, 
in  case  the  forfeiture  accrued  by  nonpayment  of  monev  bor- 
rowed ;  and  damages  sustained,  upon  non-performance  or  cove- 
uanta ;  and  the  like.  And  the  like  practice  having  gained  some 
footing  in  the  courts  of  law,  the  5  &  6  Ann.  c.  10.  at  Ic^ngth  enacted, 
in  the  same  spirit  of  equity,  that,  in  case  of  a  bond  conditioned 
for  the  payment  of  money,  the  payment  or  tender  of  the  principal 
sum  due,  with  interest  and  costs,  even  though  the  bond  be  forfeited, 
and  a  suit*  commenced  thereon,  shall  be  a  full  satisfaction  and  dis* 
charge. 

A  recognizance  is  an  obligation  of  record,  which  a  man  enters 
into  before  some  court  of  record  or  magbtrate  duly  authorixed, 
with  condition  to  do  some  particular  act ;  as,  to  appear  at  the  as- 
sizes, to  keep  the  peace,  to  pay  a  debt,  or  the  like.  It  is  in  most 
respects  like  another  bond :  the  difference  being  chiefly  this,  that 
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the  boDd  is  the  creation  of  a  fresh  debt,  or  obligation  de  popQ: 
the  recognizance  is  an  acknowledgment  of  a  forpier  debt  upon 
record,  the  form  whereof  is,  "that  AB  doth  acknowledge  to 
owe  to  our  lord  the  king,  to  the  plaintiff,  to  C  D,  or  the  like,  the 
sum  often  pounds,' '  with  condition  to  be  void  on  performance  of 
the  thing  stipulated ;  in  which  case  the  king,  the  plaintiff,  C  D,  &c. 
is  called  the  cognizee,  as  he  that  enters  into  the .  recognizance  is 
called  the  cognisor.  This,  being  either  certified  to,  or  taken  by 
Uie  officer  of  some  court,  is  witnessed  only  by  the  record  of  that 
court,  and  not  by  the  party's  seal;  so  that  it  is  not  in  strict  pro- 
priety a  deed,  though  the  effects  of  it  are  greater  than  a  com- 
mon obligation,  being  allowed  a  priority  in  point  of  payment,  and 
binding  U^e  lands  of  the  cognizor  from  the  time  of  enrolment  xju 
record. 

A  defeazanee  on  a  bond,  or  recognizance,  or  judgment  reco- 
vered, is  a  condition  which,  when  performed,  defeats  or  undoes 
it,  in  the  same  manner  as  a  defeazanee  of  an  estate  before  men- 
tioned. It  differs  only  from  the  common  condition  of  a  bond,  in 
that  the  one  is  always  inserted  in  the  deed  or  bond  itself,  the 
other  is  made  between  the  same  parties  by  a  separate,  and  fre- 
quently ji  subsequent  deed.  This,  like  the  condition  of  a  bond, 
when  pefformed,  discharges  and  disencumbers  the  estate  of  the 
obligor. 


CHAPTER  XII. 
Of  Wills  and  Testaments. 


A.  wiliL  or  testament  is  "the  legal  declaration  of  a  man*s  inten- 
tion of  what  he  wills  to  be  performed  after  his  death.'" 

The  person  who  makes  a  will  or  testament  is  called  a  testator  ; 
he  who  dies  without  a  will  is  termed  in  law  an  intestate. 

A  vill  and  testament,  strictly  speaking,  are  not  words  of  the  same 
meaning.  A  will  is  properly  limited  to  land,  and  a  testament  only 
to  personal  estate ;  and  the  latter  requires  executors,  who  are 
named,  to  take  care  and  see  it  performed.^ 

A  gift  of  lands  or  tenements  by  will  is  called  a  devise;  and  the 
person  to  whom  they  are  given,  the  devisee. 

Wills  disposing  of  lands  are  regulated  by  several  acts  of  par- 
liament, and  are  a  conveyance  unknown  to  the  old  common  law, 
which  permitted  a  man  onW  to  dispose  of  his  goods  or  personal 
property  ^  but,  in  course  of  time,  the  words  became  applied  indif- 
ferently to  a  disposition  of  lands  or  goods,  which  are  frequently 
and  continually  distribi«ted  and  devised  at  the  same  time  by  the 
will. 

•  3  u 
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A  bequest  of  goods  and  chattels  is  termed  a  IfgMCjf ;  and  Um  pcr- 
soo  to  whom  they  are  beqaeathed.  a  legatee. 

There  are  two  sorts  of  wills  or  testaments:  firsts  written  $  and 
secondly,  verbal,  or  made  by  word  of  mouth.  The  latter  is  called 
a  nuncupative  will. 

A  nuncupative  or  r^r^f  will,  is  where  the  testator,  without  any 
Hirritittg,  declares  his  will  before  a  sutHcient  number  of  witnesses: 
and  this  can  extend  only  to  personal  estate  ;  for  no  real  estate  can 
pasii  by  the  will,  unless  it  be  written  and  properly  attested. 

As  these  kind  of  wills  are  liable  to  great  impositions,  and  nay 
^Ca&ion  many  perjuries,  they  are  not  so  common  as  they  wan 
formerly ;  they  are  much  discountenanced  by  the  29  Car.  IL  cS. 
$  10.  (commonly  called  the  Statute  of  Frauds)^  which  enacts,  that» 
for  the  preventing  of  fraudulent  practices,  no  nuncupative  will 
shall  be  good  where  the  estate  thereby  bequeathed  sjiall  exceed 
the  value  of  30/.  that  is  not  proved  by  the  oath  of  three  witnesses 
at  the  least,  who  were  present  at  the  time  of  pronouncing  the  same^ 
and  bid  by  the  testator  to  bear  witness  that  such  was  his  wUl,  or 
to  that  efi'ect. 

And  by  4  Ann.  c.  16.  §  14.  it  is  enacted  and  declared,  that  all 
stipch  %vitnesses  as  are  and  ought  to  be  allovred  to  be  good  witnesses 
upon  trial  at  law  by  the  laws  and  customs  of  this  realm,  shall  be 
deemed  good  witnesses  to  prove  any  nuncupative  will,  or  any  Uung 
relating  thereto. 

Also  by  the  said  above  mentioned  statute  of  29  Car.  II.  c«  3. 
§  10.  nor  unless  such  nuncupative  will  were  made  in  the  time  of 
the  last  sickness  of  the  deceased,  and  in  the  house  of  his  or  her 
habitation  or  dwelling,  or  where  he  or  she  has  been  resident  for 
ten  days,  or  more,  next  before  the  making  of  such  will,  except 
where  such  person  was  surprised  or  taken  sick,  being  from  his 
own  home,  and  died  before  he  returned  to  the  place  of  his  or  her 
dwelling. 

That,  after  the  expiration  of  six  months  after  the  speaking  of 
th*  testamentary  wonds,  no  testimony  shall  be  receival  io  prove 
any  will  nuncupative,  except  the  suid  testitnony,  or  ^e  substaaoe 
thereof.  Were  committed  to  writing  within  six  days  after  the  mdkif 
of  the  said  will. 

Nor  shall  such  will  be  proved  till  fonrteen  dap  after  the  death 
dfthe  testator,  nor  trll  process  hath  first  isstted  to  caH  in  the  widen 
or  next  of  kin,  to  couti^st  it  if  they  think  proper* 

No  written  will  shall  be  revoked  or  altered  by  any  MbaeqpMlt 
nuncupative  one,  unless  the  same  be,  in  the  tiie«4ime  «f  ih#  tiKsta- 
tor,  reduced  to  writing,  and  by  him  read  over  and  approved,  wai 
tmfless  the  same  be  proved  to  have  been  done  by  three  witnesses  at 
thfe  least. 

Drft  any  «oMier,  in  actual  inilitary  service,  or  any  Bararmcr  or 
seaman  being  at  sea,  may  dispose  oi  hh  Moveables,  wa^a^  Md 
personal  estate,  as  before  the  making  of  this  «tct. 

It  seems  Accessary  t6  repeat,  (Amt  thii»  wiH  «xteii^^«%  to]^- 
sonal  estate :  that  the  testamentary  words,  by  which  it  U  4Mile 
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mwt  be  spoken  with  «a  inteot  to  bequefttb,  not  any  loofle  idle 
words  in  the  sick  peraon^s  illDess  {  for  he  must  require  the  by-  - 
standers  to  bear  witness  of  such  his  intention :  that  the  will  vast, 
be  made  at  home,  among  his  family  and  friends,  unless  by  unavoid- 
able accident,  to  prevent  imposition  from  strangers :  that  it  must 
be  in  his  last  sickness ;  for  if  he  recover,  he  may  alter  bis  dispo-* 
sition,  having  time  to  make  a  written  will :  that  it  must  not  be 
proved  after  six  months  from  the  making,  unless  it  were  put  in 
writiog  within  six  days  from  that  time;  nor  yet  too  hastily,  as  not 
till  fburtten  days  after  the  death  i^  the  testator ;  nor  till  legal  no- 
tice hath  l)eeii  given  to  his  widow,  or  the  next  of  kin,  that  they 
may  contest  the  same,  if  they  should  be  so  inclined. 

U  is  not  material  in  what  matter  or  stit^,  whether  on  paper  or 
parchment,  nor  in  what  language,  whether  in  Latin^  Prench^ 
Dutch,  or  any  other  tongues,  or  in  what  band  or  letters,  whether 
in  secretary  hand,  Roman  hand,  or  court  hand,  or  in  any  other,  a 
will  be  written,  so  that  it  be  fair  and  legible,  that  it  mav  be  read  and 
understood ;  neither  is  it  material  whether  the  same  be  written  at 
large,  or  by  notes,  or  characters  usual  or  unusual,  XX  for  twenty; 
dr  when  the  figure  1  is  used  instead  of  the  letter  A  if  it  be  usual  in. 
the  testator  s  writing,  or  the  like  ;  for  the  will  is  good  notwith** 
standing.  So  also,  if  some  words  be  omitted,  or  an  improper  sen** 
ttmee  used,  when  the  intent  and  meaniug  is  apparent ;  as,  where 
a  man  says,  '*  I  make  my  wife  of  this  ray  last  will  and  testament,*' 
leavmg  out  the  word  executrix,  yet  the  will  is  good ;  and  this 
•hall  be  understood*  But  if  it  be  so  done  as  it  cannot  be  read ; 
or,  by  reading,  the  mind  of  the  testator  cannot  be  known  :  then 
the  will  is  void  and  of  no  force,  in  like  manner  as  a  nuncupative 
will  is  when  the  words  spoken  are  so  ambiguous,  obscure,  and  un- 
certain, that  thereby  the  meaning  of  the  testator  cannot  be  knowa 
or  understood. 

No  stamp  is  required  till  after  the  death  of  the  testator. 

By  a  will  made  with  good  advice,  or  by  the  assistance  of  a  per*- 
son  sufficiently  versed  in  the  law,  the  testator.*s  estate  may  be  given 
and  disposed  of  so  as  not  to  leave  the  least  room  for  dispute  or 
litigation ;  yet  if  the  will  be  not  made  with  good  advice,  it  may  he 
attended  with  as  bad  consequences  as  if  the  testator  had  died  in* 
testate,  and  left  his  estate  to  the  disposition  of  the  law. 

It  hath  been  presumed,  that  where  a  will  has  been  made  ooui- 
trary  to  the  interest  and  inclination  of  some  of  the  testator*s  family 
or  relations,  it  may,  unknown  to  him,  have  been  destroyed  before 
his  death,  or  concealed  afterwards ;  and  thereby,  notwithstanding 
the  care  he  may  have  taken  to  dispose  of  his  estate  and  effects, 
the  same  have  been  left  to  the  deposition  of  the  law.  For  prevent- 
ing sueh  misfortunes,  we  may  observe  Lord  Coke's  advice,  which 
is,  to  make  two  parts  of  the  will,  and  to  leave  one  part  thereof  in 
the  hands  of  a  friend :  either  of  which  parts  may  be  proved,  a«d 
hereby  the  testator's  will  may  be  secured  ;  and  if  he  should  think 
proper  to  cancel  it  at  any  time  before  bis  death,  this  will  not  pre- 
vent  or  hinder  him  from  so  doing,  no  more  than  if  there  was  only 
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one  part.  For  the  canceUingr  of  one  part,  when  the  same  is  dose 
with  an  intention  to  destrby  die  will,  is  as  the  cancelling  of  both, 
and  a  good  revocation  of  the  whole  will. 

Where  the  estate  and  effects  are  of  any  considerable  Tidne,  this 
method  of  making  the  will  in  two  parts,  and  leaving  one  part  thereof ' 
with  a  friend,  is  cpmmonly  used. 

Who  are  capable  of  maldng  a  Will. 

All  persons  have  fall  p«wer  to  dispose  of  their  property  by 
will,  unless  under  some  special  prohibition ;  and  such  prohibitions 
af  e  generally  upon  three  accounts ;  first,  for  want  of  a  suftcient 
discretion  in  the  person  making  the  will ;  secondly,  for  want  of 
sufficient  liberty  and  free  will ;  and  thirdly,  on  account  of  criminal 
conduct. 

1.  In  the  first  class  of  prohibitions  are  considered, 
.  Infants,  whose  qualification  aris^  from  infancy,  or  being  under 
the  age  of  twenty-one  years. 

The  law,  however,  allows  that  a  male  infant  of  the  age  of  feur- 
tieen  years  or  upwards,  and  a  female  of  twelve  years,  or  upwards, 
are  capable  of  making  a  will,  respecting  any  goods,  money,  and 
other  personal  estate ;  but  as  the  ecclesiastical  court  is  the  judge 
of  every  testator's  capacity,  and  decides  ou  disputes  respecting  the 
validity  of  wills  relating  to  personal  estates,  the  discretion  of  the 
person  making  the  will  may  be  disputed  there,  and  his  capacity  of 
de\ising,,whatever  may  be  his  age. 

But  no  objection  can  be  made  to  wills  of  infants  above  these 
ages  disposing  of  personal  estates,  merely  on  account  of  their 
youth. 

In  reckoning  the  age  oC  an  infant,  the  day  of  the  birth  must  be 
excluded. 

If  an  infant  has  attained  to  the  last  day  of  fourteen  or  twelve 
years,  the  testament  by  him  or  her  in  the  very  last  day  of  their  se- 
veral ages  aforesaid,  is  as  good  and  lawfiil  as  if  the  same  day  were 
already  then  expired. 

An  idioty  or  natural  fool,  is  one  who,  notwithstanding  he  may 
be  of  lawful  age  to  make  a  will,  yet  has  so  little  sense,  as  to  be 
unable  to  number  to  twenty*  or  to  tell  his  age,  or  to  answer  any 
common  questions,  by  which  means  it  may  plainly  appear  that  he 
has  not  reason  to  discern  what  is  to  his  advantage  or  disadvantage ; 
and  who,  from  his  want  of  natural  parts,  is  incapable  of  being  in- 
formed or  instructed  by  any  other;  and  such  an  idiot  cannot,  at 
any  time,  make  a  will  or  testament,  nor  dispose  either  of  his  lands 
,or  goods. 

The  disqualification  of  idiotcy  is  founded  on  the  natqnd  inca- 
pacity of  such  an  one  to  exercise  that  degree  of  undecstanding 
which  constitutes  volition.  An  idiot,  or  natural  fool,  is  one  who 
has  had  no  understanding  from  his  birth,  and  is  therefore  deemed 
:  in  law  (founded  on  experience)  never  likely  to  attain  any ;  for 
which  reason,  and  to  prevent  their  alienating  their  estates,  and  dis- 
inheriting their  heirs,  the  17  £dw.  111.  c.  9.  directs,  in  aflku^- 
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>  of  the  comnioii  law^  that  the  king  shall  have  ward  of  the  lands 
of  natural  foob  during  their  lives,  taking  the  profits  thereof,  and 
providing  them  with  necessaries ;  and,  aiiter  the  death  of  the  idiota 
shall  render  the  estate  to  the  heir  at  law. 

Therefore  if  any  one  attempt  to  call  in  question,  or  overthrow 
the  will,  on  account  of  any  supposed  madness  or  want  of  memory 
in  the  testator,  he  most  prove  such  impediment  to  have  existed 
previous  to  the  date  of  the  will ;  but  people  of  mean  understanding 
and  capacities,  neither  of  the  wise  sort  nor  the  foolish,  but  indi^ 
finrent  betwixt  both,  even  though  Uiey  rather  incline  to  the  foolish 
sort,  are  not  hindered  from  making  uieir  wills.  The  law  will  not 
scrutinize  into  the  depth  of  a  man's  capacity,  particularly  after  his 
death,  if  he  was  able  to  conduct  himself  reasonably  in  the  common 
course  of  life ;  as  it  might  be  opening  a  wide  do6r  to  support  pre- 
tensions of  fraud  or  imposition  on  the  testator. 
•  And  if  a  person  of  sound  mind  make  his  will,  this  shall  not  be 
revoked  or  affected  by  his  subsequent  infirmity. 

But  a  man  is  not  an  idiot,  who  has  any  glimmering  of  reasoil,  so 
that  he  can  tell  his  age,  know  his  parents,  or  snch  like  common 
matters. 

'  And  every  person  making  a  will  is  presumed  to  be  of  sound  un- 
derstanding, until  the  contrary  be  proved ;  so  that  the  proof  lies 
on  the  other  side. 

.  Persons  ^aum  childish,  either  through  old  age  or  any  infir- 
mity or  distemper,  are,  during  the  continuance  of  such  incapacity, 
incapable  of  making  a  will. 

LumUics,  during  their  madness  or  insanity,  cannot  make  a  will 
or  testament,  nor  dispose  of  any  thing  thereby,  on  account  of  their 
utter  incapacity  of  knowing  what  they  are  doing.  «The  law  re- 
quires in  the  makers  of  wills,  integrity,  soundness,  and  sanity  of 
mind;  the  health  of  the  body  only  not  being  regarded. 

Upon  a  proof  of  the  testator's  insanity,  a  will  has  been  set  aside 
after  forty  years'  possession  under  it,  and  that  to  the  prejudice  of 
a  purchaser. 

But  if  a  mad  person  have  intervals  of  calm  reason,  and,  during 
the  time  of  such  intervals,  possess  a  sound  and  disposing  memory 
and  understanding,  he  may  make  his  will,  which  will  be  good  in 
law. 

If  a  person  of  sound  memory  make  his  will,  and  afterwards  be- 
come insane,  this  is  no  revocation  of  the  will ;  yet  a  bill  will  not 
lie  in  the  life-time  of  the  lunatic,  to  establish  the  testimony  of  the 
witness  inperpetuam  rei  memoriam  to  such  a  will. 

But  disabilities  of  infancy,  insanity,  idiotcy,  coverture,  or  duress, 
.if  existing  at  the  time  of  making  the  will,  render  it  absolutely  void, 
and  it  cannot  be  validated  by  any  confirmation  of  the  testator  after 
they  are  removed. 

A  drunken  man,  when  so  far  intoxicated  as  to  be  deprived  of  his 
,  reason  and  understanding,  cannot  make  his  will  during  his  drunk- 
enness ;  for  it  is  requisite,  when  the  testator  makes  his  will,  thai 
he  should  be  of  sound  memory  and  understanding. 
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Penoiif  mho  are  horn  blind,  de^,  9mi  dmmb^  are  inoapable  aS 
mafcitif  a  will,  so  likewiie  are  those  who  are  only  Af»£  am  dmiih 
by  nature ;  ualeas  it  manifestly  appear  that  such  a  person  andcr- 
stands  what  a  will  pieans^  and  that  he  has  a  desire  to  make  a  will ; 
for  if  he  have  such  nndersftanding  and  desire,  then  he  may>  by  signs 
and  tokens,  declare  his  intentions^ 

A  blind  person  may  make  a  nuncupatiTe  or  verbal  will,  by  de- 
claring his  intentions  before  a  svfficient  number  of  witnesses ;  and 
he  may  ako  make  a  will  in  writing,  provided  such  will  be  read  to 
him  before  witnesses,  and  in  their  presence  acknowledged  by  hkn 
ibr  his  last  will:  but  if  a  writing  should  be  delivered  to  a  blind 
man,  and  he^  not  hearing  the  same  read,  acknowledge  it  for 
bib  will,  this  would  not  be  sufficient ;  for  it  might  happen,  tbat 
if  he  had  heard  it,  he  would  not  have  acknowledged  it  for  his 
will. 

2.  Uadi^  the  secoiid  head  of  persons  incapable  of  making  a  will, 
are  those  who  have  not  sufficient  liberty  and  free  will :  Bunied 
women  come  under  this  description. 

A  married  tvonuM  (or  a  feme  covert)  is  restrained  and  pre^reolnil 
from  devising  any  land  or  real  estate  whatsoever ;  being  pnitieB-' 
larly  excepted  out  of  the  34  <&  35  Hen.  VIU.  c.  5.  enabling  other 
persons  to  dispose  of  their  lands  and  tenements  by  will ;  and  it 
IS  a  general  rule,  that  she  cannot  make  any  will,  even  of  goods  of 
personal  estate,  without  the  licence  or  consent  of  her  husband ; 
because,  by  the  law,  as  soon  as  a  man  and  woman  are  married,  all 
the  goods  and  penftonai  estate,  of  what  nature  soever,  which  thn 
wife  had  at  the  time  of  the  marriage,  or  may  acquire  afler,  belong 
to  the  husband  by  force  of  the  marriage,  which  empowers  him  to 
make  such  part  of  them  his  own  as  are  not  absolutely  vested  in  him 
immediately  by  the  marriage. 

Yet,  by  the  licence  or  consent  of  her  husband,  she  may  n>abe  a 
will,  and  dispose  of  goods  and  other  personal  effects ;  and  it  is 
therefore  common  for  the  husband,  previous  tp  his  marriage,  to 
covenant  with  the  parents  or  friends  of  the  intended  wife  to  allow 
her  the  licence  or  privilege  of  making  a  will,  and  to  dispose  of 
money  or  legacies  to  a  certain  value ;  and  to  pay  what  she  shaU 
appoint,  not  exceeding  such  value :  and  in  that  case,  if  after  the 
marriage,  and  during  the  continuation  of  it,  she  make  any  writing, 
purporting  to  be  her  will,  and  dispose  of  legacies  to  the  value 
agreed  on,  though  in  strictness  of  law  she  cannot  make  a  will  with- 
out her  husband,  but  only  something  like  a  will,  yet  this  shafl  be 
good  as  an  appointment,  and  the  husband  is  bound,  by  his  bond, 
agreement,  or  covenant,  to  allow  the  execution  of  it. 

If  a  married  woman^s  husband  be  banished  beyond  sea  ^  life, 
she  may  make  a  will,  and  act  in  every  thing  as  if  she  was  unmarried, 
or  as  if  the  husband  was  dead. 

It  has  been  determined,  that  a  married  woman  having  any  pin- 
money,  or  separate  maintenance,  may  bequeath  her  savings  out  of 
such  allowance  by  will,  without  any  licence  or  consent  of  her  hus- 
band. 
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And  if  she  turtive  him,  she  shaU  have  it  herself^  and  the  same 
will  not  he  liahle  to  her  husband's  debts. 

If  a  woman  make  a  will^  aUd  afterwards  marry,  and  die  during 
the  lift  of  her  husband ;  yet,  bebg  at  the  time  of  her  death  inca- 
pable by  law  of  devising,  because  her  husband  is  then  living,  the 
will  is  void. 

A  wBl  is  rendered  void,  which  is  made  by  a  person  in  consequence 
of  any  9kireia$  made  use  of  to  him^  whereby  he  is  induced,  through 
fear  of  injury,  to  make  such  a  will  as  he  would  not  otherwise  have 
wiiriiedtodo. 

But  if  the  testator  afterwards,  when  there  is  no  excuse  of  fear^ 
do  ratiff  and  confirm  his  will,  the  same  is  then  good  in  li^w. 

3.  Criminal  conduct  occasions  a  third  kind  of  disability. 

TV^iiars,  whose  lands  and  tenements  from  the  conunission  of  the 
offence,  and  goods  and  chattels  from  the  time  of  conviction,  are 
forfeited  to  the  king,  have  no  longer  any  property  in  either. 

Traitors  are  not  only  deprived  of  the  privileffe  of  making  any 
kind  of  last  Will,  from  the  time  of  being  convicted  and  found  guilty ; 
but  any  will  made  before  does,  by  reason  of  such  conviotioo,  be« 
come  void,  in  respect  both  of  goods  and  land. 

A/r/tffi,  or  one  guilty  of  petit  treason,  lawfully  convicted^  can- 
not make  a  will,  or  other  disposition  of  goods  or  land,  because  the 
law  has  disposed  thereof  already,  all  his  goods  being  forfeited  to 
tfafe  king. 

A  pajrdoD,  however,  restores  him  to  his  former  estate  and  capa-> 
city  of  making  a  wilL 

A  person  who  wilfully  kills  himself,  called  a/e/o  de  #f,  has  also 
forfeited  h'ls  goods  cmd  chattels  to  the  king ;  but  lands  and  other 
real  estates,  devised  by  him,  are  not  subject  to  forfeiture,  a  suicide 
not  being  attainted  as  a  felon. 

Otaktnd  per^9nsy  being  oat  of  the  protection  of  the  laws,  and 
their  goods  and  chattels  forfeited  to  tiie  king,  are  consequently 
dis^Med  to  dispose  of  their  personal  property,  so  long  as  the  out« 
lawrry  subsists ;  but  of  their  lands  they  may  dispose  by  will,  aa 
Ihej  are  not  forfeited  by  ontlawry. 

What  may  he  disposed  of  by  Will. 

AH  personal  estate,  as  goods  and  chattels  of  every  description, 
mtcy  be  bequeathed  by  will ;  and  not  only  those  which  a  man  pos- 
sesses ttt  the  time  of  making  his  will,  but  those  which  he  may  after- 
wards acquire,  will  also  pass. 

Tkings  m  action,  fis  <lefots  and  c^her  moneys,  &c.  due  to  a  man, 
bwt  Dot  in  his  possession,  being  personal  property,  may  be  disposed 
#f  by  will,  though  by  the  common  law  they  cannot  be  granted  by 
<leHl  in  the  party*a  life^'tkae. 

Where  any  one  has  money  owing  to  him  by  mortgage,  he  may 
devise  it  to  be  paid  when  it  becomes  due. 

.  Tbe  nght  of  presenting  to  the  next  avoklanoe,  or  the  inheritance 
^  ^m  'adKownoa  of  a  boneice,  may  be  devised. 

Ami4  ^  devise  of  the  next  tuca,  or  presentation,  carries  the  nest 
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turn  of  presenting  absolutely  to  the  deyiflee^  and  not  merely  the 
right  of  getting  himself  presented » 

If  a  man  has  agreed  to  purchase  ah  estate,  and  the  buyer  sad 
selllr  enter  into  articles  for  the  purchase,  and  the  buyer  dies, 
having  by  his  will  devised  the  land  so  agreed  to  be  purchased,  be- 
fore any  deed  to  convey  the  same  is  mcde  to  him,  the  land  will,  in 
equity,  pass  to  the  devisee ;  the  seller  standing  only  as  trustee  for 
him»  and  whom  he  should  appoint,  till  a  regular  conveyance  be 
executed. 

A  lease  for  any  term  of  years,  determinable  on  a  life  or  lives, 
that  is,  if  such  or  such  persons  live  so  long,  or  a  lease  of  500  or 
ioOO  years;  or  any  other  term  absolute,  may  be  given  and  disposed 
of  by  will,  and  are  part  of  a  man's  personal  estate. 

Corn  growing  on  the  land  of  tenants  for  life,  &c,  at  the  time  of 
his  decease,  may  be  bequeathed  by  will. 

And  by  the  20  Hen.  III^^  c.  2.  the  dower  crops  of  widows  may  in 
like  manner  be  bequeathed  ^ 

.  Bonds  and  obligations,  and  the  like,  and  in  general  whatever 
will  go  to  the  executor  of  the  deceased  in  right  of  his  execuUHTship, 
will  pass  by  the  testator*s  will. 

If  a  man  be  possessed  of  land  for  the  term  of  his  life  only,  and 
the  land  after  his  death  descend  to  his  heir,  yet  he  may  devise  the 
corn  growing  on  the  land  at  the  time  of  his  death  away  from  the 
heir  to  some  other  person,  although  he  has  it  not  in  bis  power  to 
devise  the  land  on  w^ich  it  grows. 

So  if  a  man  have  lands  in  right  of  his  wife,  or  i^  tenant  by  the 
courtesy  of  lands,  and  sow  them  with  corn,  he  may  devise  the  com 
growing  on  the  lands. at  his  death,  and  the  devise  is  good^and  the 
wife,  though  entitled  to  the  land,  shall  not  have  the  com.  If  a 
man  thus  possessed  of  lands  in  right  of  his  wife,  let  them  to  ano- 
ther, who  sows  the  ground,  and  afterwards  the  wife  dies,  the  com 
not  being  ripe,  yet  in  this  case  the  person  to  whom  the  lands  were 
let  is  entitled  to  the  corn,  and  may  devise  it,  notwithstanding  his 
esU^ie  and  interest  in  the  land  is  determined. 

Where  two  wills  are  made,  and  neither  of  them  dated,  the  maker 
is  declared  to  have  died  intestate,  it  being  impossible  to  ascert^ 
which  was  the  last  will. 

As  to  real  estate,  by  the  34  &  35  Hen.  VIII.  c.  5.  and  by  vir- 
tue of  the  1 1  Hen.  II.  c.  25.  all  persons  (except  married  womcii, 
infants,  idiots,  and  persons  of  nonsane  memory)  are  empowered 
to  dispose  by  will  in  writing  of  the  whole  of  their  landed  pro- 
perty (except  their  copyhold  tenements)  to  whom  they  think  fit, 
unless  it  be  to  bodies  corporate  ;  and  that  even  to  the  total  disin- 
herison of  the  heir  at  law,  notwithstanding  that  erroneous  opinion, 
which  some  entertain,  of  the  necessity  of  leaving  their  heir  a 
shilling,  or  some  other  express  legacy,  in  order  to  disinhe  rithim 
effectually. 

But  trees,  and  other  things  fixed  to  the  freehold,  or  heir4oonis, 
which  by  custom^  go  to  ,the  heir  with  the  housc^  are  not  deviaaUe 
but  by  him  who  has  the  fee-simple. 
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Although  the  personal  estate  of  the  wife  become  the  {^ro^erty 
of  the  husband  immediatery  on  marriage,  as  he  is  thereby  enabled 
to  make  all  debts  due  to  her>  and  bonds  for  money  given  herbefore 
marriage,  his  own ;  yet»  unless  he  recover  such  debts  during  the 
marriage,  and  renew  the  bonds^  and  take  them  in  his  oWn  name, 
he  has  not  such  an  i^bsolute  interest  in  them  as  to  be  able  to  devise 
them  by  his  will,  but  they  will,  after  his  death,  again  become  the 
property  of  his^  wife*  But  if  a  woman*s  fortunci  or  any  part  of  it/ 
consisted  in  bonds  given  her  before  marriage,  and  the  husband  on 
the  marriage  makes  a  settlement  on  her  in  consideration  of  such 
fortune,  notwithstanding  the  bonds  are  not  renewed  during  the 
marriage,  yet  the  husband  will  be  entitled  to  them,  being  in  this 
sense  considered  as  a  purchaser  for  a  valuable  consideration ;  and 
he  may  devise  them^  or  they  shall  go  to  his  executor,  even  though 
the  wue  should  survive  him. 

Where  a  man  is  entitled  to  an  estate  in  reversion,  expectant  on 
the  determination  of  another  person's  life,  who  holds  the  lands 
for  his  life  or  in  tail,  he  may  by  his  will  dispose  of  this ;  and  if  the 
tenant  in  tail  or  for  life  die  during  the  life-time  of  the  testator^ 
such  lands,  which  will  then  come  to  his  possession,  will  pass  with*- 
out  any  republication  of  the  will ;  the  reversion  at  the  time  of 
making  the  devise  being  a  certain  present  interest,  though  it  was  to 
take  place  in  future. 

And  as  to  the  freehold  estates  held  by  one  person  during  the 
life  of ,  another,  styled  estates  par  autre  rt>,  or  for  the  term  of 
another's  life,  these  are  also  devisable  by  will,  by  29  Car.  11. 
c.  3.  §  12. 

Where  a  person  seised  in  fee  of  real  estate,  by  her  will,  first 
made  a  disposition  of  her  real  estate  to  two  persons  for  life,  reserv- 
ing a  rent-charge  out  of  the  same,  payable  first  to  her  uncle  for 
life,  and  then  to  her  heir-at-law  for  life,. which,  "  together  with  the 
repairs  during  the  term,  should  be  considered  as  his  rent  for  the 
said  farm,*'  and  afterwards  she  proceeded  to  make  a  disposition 
of  her  personal  property,  and  then  bequeathed  and  devised  ''  all 
the  rest,  residue,  and  remainder  of  her  effects,  wheresoever  and 
whatsoever,  and  of  what  nature,  kind,  or  quality  soever,  (except 
her  wearing  apparel  and  plate)  to  certain  nephews  and  nieces,  to 
be  equally  divided  among  them  by  her  executors :"  held,  that  the 
reversion  in  fee  of  the  real  estate  did  not  pass  by  the  residuary 
clause,  but  descended  to  the  heir-at-law ;  although  he  had  a  reut- 
charge  devised  to  him  for  his  life  out  of  the  same  estate  in  the  hands 
of  the  tenant  for  life. 

No  provision  being  yet  made  with  respect  to  copyhold  estates, 
the  power  of  devising  is  now  indirectly  exercised  over  those  by  an 
application  of  the  doctrine  of  uses,  similar  to  that  which  was  an^ 
ciently  resorted  to  in  respect  to  freehold  lands ;  for  the  practice 
is,  to  surrender  to  the  use  of  the  owner's  last  will,  and  on  this  sur- 
render the  will  operates  as  a  declaration  of  the  use,  and  not  as  a 
devise  of  the  land  itself. 

Copyhold  estates,  or  estates  held  by  the  copy  of  court-roll,  are 
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■ot  devi5abl€,  thdy  being  excepted  out  of  the  29  Car.  IL  c.24. 
wbieby  by  converting  all  other  estates  into  socage  tenuce,  ten* 
dered  them  devisable  by  the  Statute  of  Wills. 

The  words  in  a  will  whereby  persons  may  take  an  estate  in  fee^ 
simple,  fee-tail^  or  for  a  term  of  life  only,  are  various;  as  in  the 
construction  of  wilb  (which  are  to  be  so  favoqraUv  expounded  at 
to  pursue^  if  possiUe«  the  will  of  the  testator)  the  law  many  times 
dispenses  with  the  want  of  words  in  devises  that  are  absolutely  re* 
quisile  in  all  other  instruments. 

The  usual  words  for  conveying  a  fee-simple,  cxtker  by  deed 
6f  wUl»  atci  *' heirs  and  assigns  for  ever;"  but  by  a  devise 
to  a  man  *^  for  ever/'  or  to  one  *'  and  his  assigns  for  ever,** 
or  to  one  '<  in  foe-simple/'  the  devisee  hath  an  estate  of  in* 
heiitanoe,  although  the  devisor  has  omitted  the  legal  wofds  of 
inheritance. 

And  a  devise  of  ^'  all  the  rest,  residue,  and  remainder  of  the 
devisor's  liuids,  hereditaments,  goods,  chattels,  and  personal  estate, 
his  legacies  and  funeral  expences  being  thereout  paid,''  was 
held  to  convey  the  fee  of  all  the  devisor's  real  estate ;  as  by 
the  words  of  this  devise  all  the  legatees  may  call  on  the  devisee 
fot  their  demands;  and  therefore  it  must  be  taken  to  have 
been  the  devisor's  intention  to  give  the  devisee  wherewithal  to  pay 
them. 

And  it  was  said,  such  is  the  rule  of  law,  that  unless  some  words 
are  used  which  the  law  considers  suffident  to  cany  a  fee,  the  de- 
visor can  only  take  an  estate  for  life ;  though  indeed  slight  ex« 
pressions  are  sufficient  to  pass  the  inheritance,  where  the  couft 
think  that  such  is  the  devisor's  intention. 

No  technical  words  are  necessary  in  a  will  to  give  a  foe ;  but  if 
any  words  are  inserted,  to  effectuate  which  it  is  necessary  that  a 
'foe  should  pass,  that  is  sufficient.     . 

An  estate  tail,  the  usual  words  for  creating  it,  either  by  deed  or 
win,  are,  the  heirs  of  the  body  of  the  grantee,  or  devisee ;  as, 
suppose  it  to  be  created  by  will,  **  I  give  and  devise  to  /•  8.  (or 
whoever  he  may  be)  and  the  heirs  of  his  body;"  but  in  a  will  an 
estate  tail  may  be  created  by  a  devise  to  a  man  ^  and  his  children," 
or  to  a  man  ^'  and  his  seed,"  though  the  word  of  procreation,  vie. 
bod^,  be  omitted.  And  under  a  devise  to  *' A  for  Hfe,  and 
after  his  decease  io  and  amongst  kis  issue,  and  in  defemit  of 
iisnt,*^  then  over  to  others  named  in  the  will,  A  takes  an  estate 
tail. 

If  I  give  lands  to  a  man  and  his  heirs  male  for  ever,  this  is  ad- 
judged to  be  estate  tale. 

An  estate  for  life  may  be;  as  where  the  estate  was  limited  by 
will  to  A  for  life,  remainder  to  his  lirst  and  other  sons  in  tail 
*  male,  remainder  to  the  use  of  all  and  every  the  daughters,  &c. 
as  tenants  in  common,  and  in  default  of  such  issue,  to  the  use 
of  the  right  heirs  of  the  devisor."  After  the  death  of  A  without 
any  son,  an  only  daughter  was  held  to  take  only  an  estate  for 
life.     And  where  a  devise  was  of  real  and  personal  estate  to  the 
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nvifie  fot  life,  remainder  to  tbe  testator's  son,  R.  R.  and  bis  bsue 
lawfully  begotten,  to  be  divided  as  he  shall  thiok  fit ;  and  if  h^ 
should  die  without  issue,  remainder  over:  it  was  held,  t^at  R^  R* 
took  only  an  estate  for  life;  that  he  had  a  power  to  divide;  but 
if  he  did  not  so,  there  was  an  interest  in  his  children  that  would 
entitle  them  to  an  equal  divbion. 

By  a  will,  an  estate  may  pass  by  mere  implication  without 
any  expxesa  words  to  direct  its  course.  As,  where  A  devised 
lands  to  his  heir  at  law,  after  the  death  of  his  wife ;  here,  though 
no  estate  is  given  to  the  wife  in  express  terms,  yet  she  shall  have 
an  estate  for  life  by  i^aplication  ;  for  the  intent  of  the  testator  i^ 
clearly  to  postpone  the  heir  till  after  her  death ;  and  if  she  does 
nottake  it,  nobody  eke  can.  So  also,  where  a  devise  b  of  bli^Lct^. 
acre  to  A,  and  of  white-ac^ e  to  B  in  tail,  and  if  they  both  die  with.- 
out  issue,  then  to  C  in  fee ;  here  A  and  B  have  cross  reipaindejv 
by  impUcationi  and  on  the  failure  of  either's  issue,  the  other  or  his 
issue  shall  take  the  whole ;  and  Cs  remainder  over  shall  be  post- 
poned till  the  issue  of  both  shall  fail.  But,  to  avoid  confusion,  np 
such  cross  remainders  are  allowed  between  more  than  two  devisees ; 
and  in^  general,  where  any  implications  are  allowed,  they  must  be 
such  as  are  necessary  (or  at  least  highly  probable,)  and  not  merely 
possible  im^Hicattons.  ^ 

Where  it  is  intended  a  man  should  have  only  an  estate  for  life, 
th^  usual  pethod,  both  in  deeds  and  wills,  is  to  convey  the  estate 
by  the  words  *f  during  the  term  of  his  natural  life ;  and  then, 
for  preserving  continj^ent  remainders,  to  convey  or  devise  the 
same  to  trustees.  With  respect  to  devises,  though  an  express 
estate  for  life  be  given  to  the  ancestor,  with  a  limitation  to  the  heir 
or  heirs  of  his  body,  or  his  issue,  yet  regularly  the  ancestor  takes 
an  estate  tail ;  and  if  a  devise  be  to  one  for  life,  and  afterwards 
a  limitation,  either  immediate  or  mediate^  to  the  heirs  of  his  body, 
the  devisee  takes  ah  estate  tail,  whereby  a  father,  if  not  pre- 
vented, may  secure  the  estate  to  himself,  and  deprive  his  childBeji 
thereof. 

In  order  to  jprevent  an  imposition  in  respect  to  the  disposal  of 
lands  to  chantable  uses,  wnich  might  arise  in  a  testator's  last 
hours,  and  in  some  measure  from  just  polkical^principles  lo  re- 
strain.devises  in  mortmain,  or  the  too  great  accumulation  of  land 
.  in  hands  where  it  lies  dead,  and  not  subject  to  change  possessors, 
it  is  provided  by  an  act  (called  the  Statute  of  Mortmab,^  that  no 
manors,  lands,  tenements,  rents,  advowsons,  or  other  heredita- 
ments, corporeal  or  incorporeal,  whatsoever,  nor  any  sum  or  sums 
of  money,  goods,  chattels,  stocks  in  the  public  funds,  securities 
for  money,  or  any  other  personal  estate  whatsoever,  to  be  lai<|  out 
or  disponed  of  in  the  purchase  of  any  lands,  tenements,  or  heeedi- 
taments,  shall  be  given^  limited,  or  appointed  by  will,  to  any 
person  or  persons,  bodies  politic  or  corporate,  or  otherwise,  for 
any  estate  4>r  interest  whatsoever,  or  any  ways  charged  or  ineum- 
bered  by  aiiy  person  or  persons  whatsoever,  in  trust  or  for  the 
benefit  of  any  charitable  use  whatsoever ;  but  such  gifts  shall  be 
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by  deed  indented,  sealed,  and  delivered ,  in  the  presence  of  two 
or  more  credible  i^itnesses,  twelve  calendar  months  at  least  befbre 
the  death  of  such  donor,  and  be  enrolled  in  the  high  court  of 
chancery  within  six  calendar  months  after  execution,  and  the 
same  to  take  effect  immediately  after  the  execution,  for  the  cha- 
ritable use  intended,  and  be  without  any  power  of  revocation, 
reservation,  or  trust  for  the  benefit  of  the  donor.  And  all  gifts 
and  appointments  whatsoever  of  any  lands,  tenements,  or  other 
hereditaments,  or  of  any  estate  or  interest  therein,  or  of  any 
charge  or  incumbrance  affecting  or  to  affect  any  lands,  tenements, 
or  hereditaments,  or  any  personal  estate,  to  be  laid  out  in  the  par** 
chase  of  any  lands,  tenements,  or  hereditaments,  or  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance  affecting  or  to 
affect  the  same,  or  in  trust  for  any  charitable  use  whatsoever, 
made  in  any  other  manner  than  is  directed  by  this  act,  shall  be 
absolutely  null  and  void.  But  the  two  universities,  their  colleges, 
and  the  scholars  upon  the  foundation  of  the  colleges  at  Eton,  Win- 
chester, and  Westminster,  are  excepted  out  of  this  act ;  but  with 
this  proviso,  that  no  college  shall  be  at  liberty  to  purchase  more 
advowsons  than  are  equal  in  number  to  one  moiety  of  the  fellows 
or  students  upon  the  respective  foundations. 

As  real  property,  unless  by  the  local  custom  of  particular  places^ 
is  devisable  only  by  virtue  of  the  statutes,  it  will  be  necessary,  in 
order  to  discover  how  far  the  power  of  devising  real  estates  ex- 
tends, to  take  a  view  of  those  statutes.  The  32  Hen.  VIIL 
enacts,  that  all  persons  having  (or  which  thereafter  shall  have^  any 
manors,  lands,  tenements,  or  hereditaments,  or  any  estate  of  mhe- 
ritance  holden  by  or  in  the  nature  of  socage  tenure  (by  which  all 
lands  except  copyholds  are  now  holdeb),  shall  have  full  and  free 
liberty,  power,  and  authority,  to  give,  dispose,  will,  and  devise,  as 
well  by  his  last  will  and  testament  in  wnting,  as  otherwise,  all  hb 
said  manors,  lands,  tenements,  and  hereditaments,  or  any  of  them, 
at  his  free  will  and  pleasure. 

And  by  the  34  <&  35  Hen.  VHI.  c.  6.  §  8.  it  is  enacted,  that  the 
words,  *' estate  of  inheritance,"  mentioned  in  the  82  Hen.VHI. 
shall  be  taken  to  mean  estates  Jn  fee-simple  only.  It  then  pro- 
ceeds to  enact,  that  all  persons  having  a  sole  estate  or  interest  in 
fee-simple,  or  seised  in  fee-simple,  in  coparcenary,  or  in  common, 
'  of  any  manors,  lands,  tenements,  rents,  or  other  hereditaments,  in  . 
possession,  reversion,  remainder,  or  of  rents,  or  of  services  in- 
cident to  any  reversion  or  remainder,  have  full  liberty,  power,  and 
authority,  to  give,  dispose,  will,  or  devise,  to  any  person  or  persons 
whomsoever,  by  their  last  will  and  testament  in  writing,  all  their 
said  manors,  lands,  tenements,  rents,  and  hereditaments,  or  any 
m  them,  or  any  rents,  commons,  or  other  profits  or  commodities, 
out  of  the  same,  or  any  part  thereof,  at  their  own  free  will  and 
pleasure. 

An  advowson  has  been  held  to  be  included  under  the  word  le- 
nement  mentioned  in  the  above  statutes,  and  is  therefore  devisable. 
As  it  is  also  under  the  word  hereditament. 
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The  next  presentation  to  an  advowson  will  likewise  pass  by  thd 
same  word. 

A  donative  has  also  been  held  to  be  devisable^ 

Rents  are  devisable,  as  well  by  84  Hen.  VIII.  as  also  by  custom ; 
and  when  lands  are  devisable  by  custom,  the  rents  issuing  out  of 
them  are  so  too. 

Tithes  also,  of  which  a  man  is  seised  in  fee,  may  be  devised,  a» 
coming  under  the  denomination  of  hereditan^ients. 

Manors  are  devisable  by  general  custom,  as  well  aa  by  the 
statutes. 

And  franchises,  if  valuable,  and  not  restrained  to  the  person  of 
the  grantee  and  his  heirs,  are  devisable ;  and  though  they  are  not 
valuable,  they  may  pass  as  appurtenant  to  Other  things  which 
are  so. 

An  annuity  in  fee  is  also  devisable. 

£states  in  fee-simple  are  said  to  be  either  in  possession  pr  in 
expectancy :  they  are  in  possession,  where  no  intermediate  estate 
subsists  between  the  right  to  possess  and  the  actual  enjoyment 
itself;  they  are  said  to  be  in  expectancy,  when  the  actual  interest 
and  possession  is  deferred  till  the  accomplishment  of  some  other 
act.  The  first  of  these  estates  is  devisable ;  but  the  second  can- 
not be  devised. 

Reversions,  being  a  present  interest,  though  a  degree  removed 
from  present  enjoyment,  are  deemed  fee-simple  in  possession,  and 
are  therefore  devisable. 

As  are  remainders,  which  stand  in  a  similar  predicament. 

Contingent  interests,  that  is  to  say,  estates  or  interests  limited 
to  take  place  upon  a  precedent  condition,  though  resting  in  mere 
possibility  of  teeing  effect,  are  also  devisable. 

Real  property  may  pass  under  the  description  of  '*  personal 
estates*'  in  a  will,  it  being  manifest  from  the  whole  of  the  instru- 
ment, as  by  terms  of  direct  reference  to  that  description  in  ulterior 
dispositions  oi  the  same  real  property,  that  such  was  the  devisor's 
intention. 

But  a  man  qannot  by  his  will  devise  lands  which  he  shall  ac- 
quire after  making  his  will,  the  will  only  operating  on  such  lands 
as  he  is  possessed  of  at  the  time  of  publishing  it.  And  though  a 
man,  by  express  words  in  his  will,  give  to  another  all  the  lands 
which  he  shall  have  at  the  time  of  his  death,  yet  this  devise  will 
be  good  only  as  to  such  lands  as  he  had  at  the  time  of  making  the 
will ;  and  any  land  purchased  afterwards  will  not  pass  by  it,  but 
go  to  the  heir  at  law,  unless  the  will  be  republished. 

Who  are  capable  of  taking  by  Will. 

Every  person,  not  labouring  under  some  legal  disability,  is  ca- 
pable of  taking  by  will. 

Coverture  does  not  disable  a  woman  to  take  a  devise ;  for  though 
at  law  she  cannot  take  without  the  consent  of  her  husband,  the 
Court  of  Chancery  will  compel  him  to  give  his  consent. 
.  A  married  woman  is  not  disabled  from  being  a  devisee  to  her 
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husband ;  for  the  rea«oa>  in  Uw»  Uiat  a  husband  and  wife  are  one 
person,  does  not  hold  in  the  case  of  a  devise,  which  does  not  take 
effect  till  after  his  death. 

A  bastard,  when  bom,  is  capable  of  taking  b^  devise ;  and  the 
lawfiil  issue  of  a  bastard  is  oi^)able  of  inheriting,  or  taking  by 
descent,  or  otherwise,  such  estate  as  the  parent  might  die  possessed 
ef ;  but  no  person^  except  his  wife  or  lawful  issue^  can  claim  any 
part  of  his  estate,  as  kindred;  for  he  can  have  no  coU#letai 
kindred. 

A  devise  to  a  bastard  in  the  mother's  womb,  or  before  bom,  is 
iwid.  Yet  if  the  bastard  be  bom  at  the  tine  of  making  the  will, 
whereby  either  real  or  personal  estate  is  given  to  him«  he  is 
capable  ef  tdung  it;  but  it  is  safe  to  describe  the  biistard  in 
the  will,  as  the  natural  son  or  daughter  of  A.B,  (his  m«ftfafr)» 
especially  if  he  be  a  tender  infant,  that  has  not  got  a  name  by 
reputation. 

A  testatrix,  of  the  name  of  Mary  Smith,  had,  by  her  wiU,  given 
legacies  to  several  members  ^f  her  femily,  upon  ^rust  for  all  and 
every  child  bom  in  her  life-time :  one  of  these  children  was  noC 
in  tmth  bora,  but  was  en  ventre  sd  mere ;  and  the  question  was^  • 
whether  this  child  took  under  the  description  of  a  child  bom  in 
her  life-time?  It  had  been  decided  bv  many  cases,  that  if  the 
woids  had  been,  "  living  at  my  death,  the  child  so  em  vmin  m 
mere  woold  have  taken.  Courts  of  justice  had  extended  the  osdh- 
nary  meaning  of  the  words  on  the  principle,  that  suck  a  child  wan 
clearly  within  the  meaning  and  motive  of  the  gift.  The  vtosKiban* 
celior.  Sir  /ohn  Leach,  in  dedding  this  cause,  considered  that  tbe 
words,  '*  bom  in  my  life-time,*'  might  be  indnded  io  the  dlwve 
maxim,  and  therefore  adjudged  that  the  child  was  entitled  im  the 
advantages  derived  under  the  will  of  the  testatrix. 

Of  the  ExeaUvm  9/  «  Witt. 

It  is  enacted  by  the  29  Car.  11.  c.  3.  (usuallv  styled  the  Statute  of 
Frauds  and  Perjuries)  '*  that  all  devises  and<  bequests  of  any  lands 
or  tenements,  devisable  either  by  common  law,  or  by  force  of 
the  Statute  of  Wilis,  or  by  that  statute,  or  by  force  of  the  custom 
of  Kent,  or  the  custom  of  any  borottgb»  or  any  other  particiUar 
borough,  shall  be  in  writing,  and  signed  by  the  party  so  deviauig 
tbe  same,  or  by  some  other  person  in  his  presence^  and  by  his 
express  direction,  and  diall  be  attested  and  subscribed,  in  the 
presence  of  the  devisor,  by  three  or  more  credible  witnriff% 
or  else  such  devises  or  bequests  shall  be  utterly  void  and  of  none 
effect." 

In  tbe  construction  of  the  above  act  of  parliament,  it  has  been 
adjudged,  that  the  name  of  the  person  making  his  will,  ivdutlen 
vrith  his  own  hand,  as  '*  I,  John  Mills,  do  make  this  my  laat  wiU 
and  testament,"  is  a  sufficient  signing,  without  any  name  mt  the 
bottom.  But  the  safest  way  is  to  sign  the  name,  not  only  at  the 
bottom  or  end  of  the  will,  but  at  tiie  bottom  of  each  page  or  iJKct 
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of  paper,  if  the  will  contain  more  than  one ;  and  the  witneeses  to 
^e  will 'seeing  the  testator  sign  all  the  sheets,  and  put  his  seal 
(though  that  is  not  absolutely  necessary  in  laiSv)  as  well  as  his  name 
to  the  last  sheet,  must  write  their,  names  under  the  attestation  in 
the  last  sheet  oifly. 

'  In  general,  however,  the  intention  of  the  testator  is  so  entirely 
regarded,  that  any  kind  of  disposition,  not  expressly  contrary  to 
the  roles  of  law,  will  constitute  a  valid  devise. 

It  has  been  held,  that  sealing  of  a  will  is  a  signing  within  the 
Statute  of  Frauds  and  Perjuries. 

Eb  the  construction  of  wilb,  it  is  an  invariable  rale,  that  a  devise 
must  be  most  favourably  expounded,  to  pilrsue  if  possible  the  will 
of  the  testator,  who,  for  want  of  advice  or  learning,  may  have 
omitted  the  legal  and  proper  phrases:  therefore  many  times  the 
law  dispenses  with  the  want  of  those  words  in  wiUs,  which  are 
absolutelv  requisite  in  all  other  instruments.  And  thus  the  fee 
simple  of  or  entire  property  in  land  may  be  conveyed  by  will, 
without  using  those  words  of  inheritance,  and  an  estate  tail  may 
be  given  without  the  words  of  procreation,  which  are  necessary  to 
ereate  those  estates  by  deed ;  the  intent  of  the  devisor  suppKing 
that  defect.  And  hence,  where  a  title  depends  upon  the  words  of 
a  v^U,  any  dispnte  relative  to  it  is  as  properly  determinable  in 
ehaaeery,  or  hjr  a  coutt  of  equity,  as  before  a  iudge  and  jury ; 
thete  being  no  distinction  between  tiie  rules  of  law  and  equity 
.  herein :  for  the  will  is  construed  in  eadi  court  with  equal  favour 
and  benignity,  and  expounded  rather  on  its  own  particular  cir- 
cnmsfeancefl,  than  bpr  any  general  rules  of  positive  law. 

All  the  words  of  a  vrill  must  be  considered  together,  to  find 
out  the  intention;  and  the  intention  must  take  place,  unless  con- 
trary to  the  rules  of  law.  The  intention  of  the  testator  expressed 
in  his  will,  if  oonsistent  with  the  rules  of  law,  shall  prevail.  But 
these  words,  if  consistent,  &c.  are  applicable  only  to  the  nature 
and  operation  of  the  estate  or  interest  devised,  and  not  the 
construction  of  the  words. 

If  the  name  of  the  testator  be  not  actually  written  by  himself, 
or  by  hb  direction  (in  case  of  his  not  being  able  to  write),  no 
intention  to  sign  is  sufficient,  though  attended  with  the  strong 
eircttmstance  of  his  having  made  an  effort  to  do  it:  for,  however 
willing  the  courts  may  be  to  construe  wills  in  such  a  manner  as 
to  effectuate  the  intention  of  the  testator,  yet  they  cannot  go  so 
far  as  to  give  effect  to  a  constructive  signing,  upon  a  presumed 
iBtentidn. 

The  attestation  and  subscription  of  the  witnesses,  in  the  pre- 
sence of  the  testator,  is  required  by  the  statute,  principally  with 
«'  view  of  putting  a  stop  to  the  secret  manner  in  which,  previous 
to  an  intended  fraud,  wills  were  executed.  But  the  business  of 
the  person  attesting  the  execution  of  a  will  is  not  barely  to  wit- 
ness the  manual  act  of  signing,  but  also  to  bear  testimony  of  the 
sanity  of  the  testator. 

Bat  a  written  will  of  goods  and  chattels  is  not  altered  by  the 
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statute;  and  therefore  it  is  not  absolutely  necessary  to  have  any, 
sabacribing  witnesses  to  it^  witnesses  s^bscribiog  their  names 
being  first  introduced  by  the  statute.  And  if  a  testament  of  chat- 
tels be  written  in  the  testator's  own  hand,  though  it  have  neither 
hit  name  nor  seal  to  it,  nor  witnesses  present  at  its  publication, 
it  is  good  in  law,  if  sufficient  proof  can  be  had  that  it  is  his  hand- 
writing. And  though  written  in  another  man's  hand^  and  never 
signed  by  the  testator,  vet  if  proved  to  be  according  to  his  instruc- 
tions and  approved  by  him,  it  hath  been  held  a  good  testament  of 
the  personal  estate.   . 

In  what  form  or  in  what  part  of  the  will,  the  attestation  is 
made,  is  of  no  consequence ;  it  will  be  good,  though  each  witness 
write  his  name  on  separate  sheets  of  Uie  will,  and  that  although 
the  sheets  be  not  tacked  together. 

The  signing  of  the  testator  must  be  accompanied  with  a  publi- 
cation, that  is,  a  declaration  that  the  instrument  is  his  will. 

But  in  the  publication  of  a  will  it  is  not  necessary  that  the  wit- 
nesses should  be  made  acquainted  with  its  contents* 

Though  the  witnesses  must  all  attest  the  execution  of  the  tes^ 
tator*s  will  in  hb  presence,  yet  it  is  not  necessary  that  it  be  done 
in  the  presence  of  each  other. 

And  though  the  statute  requires  that  the  witnesses  to  the  will 
shall  subscribe  their  names  in  the  testator  s  presence  (to  pi'event 
obtruding  another  will  in  the  place  of  the  true  one),  yet  it  is  suffi- 
cient if  the  testator  might  see,  it  not  being  absolutely  requisite 
that  be  should  actually  see  them  signing ;  for,  at  that  rate,  if  a 
man  should  but  turn  his  back,  or  look  off,  it  might  make  the  will 
void.  And  where  the  testator  desired  the  witnesses  to  go  mto 
another  room  seven  yards  distant  to  attest  his  will,  in  which  there 
was  a  window  broken*  through,  whereby  he  might  see  them,  it  was 
adjudged  by  the  court  to  be  a  witnessing  in  his  presence. 

Where  the  testator  owns  his  hand  before  the  witnesses,  w}io  sub- 
scribe the  will  in  the  testato]^*s  presence,  the  will  is  good,  though 
all  the  witnesses  did  not  sec  the  testator  sign :  and  it  is  observable 
that  the  Statute  of  Frands  does  not  say  that  the  testator  shall  sign 
his  will  in  the  ^presence  of  three  witnesses;  but  requires  these 
three  things:  first,  that  the  will  shall  be  in  writing;  secondly, 
that  it  be  signed  by  the  testator ;  and,  thirdly,  that  it  should  be 
subscribed  by  three  witnesses  in  the  presence  of  the  testator. 

It  is  necessary  to  be  careful  who  arc  made  witnesses  to  the  will. 
And  here  the  Safest  method  is  to  call  in  three  indifferent  persons, 
if  there  i^  any  devise  of  lands  in  the  will,  (otherwise  if  the  whole 
will  respects  only  personal  estate,  two  will  be  sufficient),  who 
have  no  legacy  given  them  by  the  will  or  codicil  which  they  are 
required  to  witness  the  execution  of,  and  not  being  creditors,  at 
least  not  considerable  ones,  to  the  person  making  the  will ;  par- 
ticularly if,  as  is  often  the  case,  the  land  is  made  subject  by  the 
will  to  the  payment  of  debts.  For,  by  25  Geo.  II.  c.26.  if  any 
person  who  has  a  legacy  left  him  by  will  is  a  witness  to  that  will, 
he  loses  the  legacy,  it  being  made  absolutely  void. 
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Of  revoking  or  annulling  a  Will;  and  of  a  RepubUcdtioH. 

Thouffh  a  iiian  may  have  made  his  last  will  and  teDtament,  and 
declared  it  irrevocable  in  the  strongest  words,  he  is  still  at  liberty 
to  revoke  it. 

A  vrill  may  be  revoked^  either  by  some  positive  act  of  the  tes^ 
tator,  or  by  some  act  of  a  doubtiiil  and  equivocal  import,  furnish* 
ingonl^  grounds  to  presume  that  the  testator  had  such  intention, 
which  IS  an  implied  revocation. 

By  the  Statute  of  Frauds  it  is  enacted,  that  no  devise  in  writing 
of  lands,  tenements,  or  hereditaments,  or  any  clause  thereof^  shall 
be  revocable  otherwise  than  by  some  other  will  or  codicil  in 
writing,  or  other  writing  declaring  the  same,  or  by  burning,  can- 
eelling,  tearing,  or  obliterating  the  same,  bv  the  testator  himself, 
Oir  in  ms  presen^^  and  by  his  directions  and  consent ;  but  aU  de- 
vises and  bequests  of  lands  and  tenements  shall  remain  and  con- 
tinue in  force  until  the  same  be  burnt,  cancelled,  torn,  or  oblite- 
rated, bv  the  testator,  or  by  his  directions,  in  manner  ^foresaid,  or 
unless  the  samel>e  altered  b^  some  other  will  or  codicil  in  writing, 
or  other  writing  of  the  devisor,  signed  in  the  presence  of  three 
or  four  witnesses,  declaring  the  same.  And  that  no  will  in 
writjng  concerning  anv  goods,  chattels,  or  personal  estate,  shall 
be  repealed ;  nor  shall  any  clause,  devise,  or  bequest  therein,  be 
altered  or  changed  by  any  words  or  will  by  word  of  mouth  only  ;; 
except  the  same  be  in  the  life-time  of  the  testator  committed  to 
writing,  and,  after  the  writing  thereof,  read  to  the  testator,  and 
ailow^  by  him,  and  proved  to  be  so  done,  by  three  witnesses  at 
the  least. 

Of  a  revocation  by  some  other  will,  &c.  it  has  been  determined 
that  8ucl|  other  vrill  must  in  all  respects  be  a  good  and  valid  will, 
or  it  will  not  amount  to  a  revocation  of  the  former  will. 

With  respect  to  the  words  of  the  statute,  ^iimifif ,  cancelling^ 
See.  it  has  been  held,  that  these  must  be  done  with  an  intent  to 
barn,  Ac.  to  effect  a  revocation ;  for  if  done  by  mistake,  it  is  no 
revocation. 

And  upon  the  principle,  that  a  revocation  of  a  will  depends  upon 
the  intention  of  the  party,  it  has  been  held  that  the  slightest  tear- 
ing or  obliterating  is  sumcient  to  revoke,  when  joined  with  a  de- 
clared intent  of  annulling  the  devise. 

A  subsequent  devise  to  another  person,  though  he  may  be  in- 
capable of  taking,  is  a  revocation  of  a  precedent  devise  to  a  person 
who  is  capable  of  taking,  as  it  serves  to  shew  the  intent  pf  the 
testator  to  revoke  the  first  devise,  though  the  second  cannot  take 
effect. 

It  often  happens  that  there  is  a  duplicate  of  a  will  made,  and 
deposited  in  the  hands  of  an  executor  or  other  person^.  In  thia 
case,  a  cancelling  of  that  part  of  the  will  which  is  in  the  possession 
of  the  testator  is  a  sufiicient  revocation  of  both  the  parts,  as  well 
that  in  his  own  hands  as  the  duplicate  in  the  hands  of  the  executor ; 
they  being  both,  in  fact,  but  one  will.     But  it  is  best  that  such 
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cancelling  should  be  before  witnesses.  And  so  if  a  testator 
make  a  second  will,  and  duly  execute  the  same,  it  shall,  without 
any  thing  further,  reroke,  and  make  void  the  former  will  and 
duplicate. 

Where  a  man  having  made  a  will,  afterwards  makes  another 
inconsistent  with  it,  without  expressly  revoking  the  former,  this 
is  a  revocation  in  law;  the  fact  of  making  a  new  will  furnishing  a 
necessary  inference,  that  the  testator  had  mentally  revoked  the 
old  one. 

If  a  person  having  made  his  will,  by  which  he  devises  lands, 
make  another  will,  duly  executed,  which  by  this  means  revokes* 
the  former,  and  then  keep  both  vriUs  by  him,  and  afterwards 
cancel  the  latter  will  by  cutting  off  his  name  and  seal,  or  other- 
wise destroying  the  execution,  and  at  his  death  both  wills  are 
found  in  his  custody,  the  former  will  uncancelled;  and  the  latt^ 
cancelled;  the  former  will  shall,  in  this  c^ase,  take  effect,  it  being 
by  the  cancelling  the  latter  rendered  as  valid  as  if  no  such  second 
will  had  ever  existed ;  but  if  the  former  will  had  been  cancelled  on 
making  the  second,  and  then  the  second  had  been  cancelled,  nei- 
ther of  them  could  take  effect,  and  the  party  should  be  said  to  die 
intestate. 

A  codicil  will  be  a  revocation  of  the  will,  if  inconsistent  with  it; 
but  00  far  only  as  it  is  repugnant  to  the  particular  dispositions  in 
the  will,  leaving  it  in  all  other  respects  undisturbed. 

It  has  been  detennined,  that,  without  an  express  revocation,  if 
a  man  who  has  made  his  will  sAerwards  marry,  and  have  a  chiki 
or  children,  thitf  is  a  presumptive  or  implied  revocation  of  his  for- 
mer will,  which  he  made  in  his  state  of  celibacy,  as  well  to  his  real 
as  his  personal  estate ;  and  the  abovermentioned  statute  does  not 
^tend  to  this  ease,  but  he  shall  be  said  to  die  intestate ;  the  law 
supposing  that  he  must  mean  to  provide  ki  the  first  place  for  his 
&mily,  and  distributing  his  estate  for  their  benefit  accordingly. 
This,  however,  being  only  a  presumptive  revocation,  if  It  appear 
by  any  expression  or  other  means,  to  be  the  intent  of  the  testator 
that  his  will  should  continue  in  force,  the  marriage  will  be  no  revo- 
cation of  it.  As  in  the  casi^  where  a  man  devised  an  estate  to  a 
woman,  whom  he  afterwards  married,  and  when  he  died  she  was 
with  child  of  a  son ;  yet  the  will  was  determined  to  be  good,  and 
not  revoked  by  the  marriage. 

Utough  marriage  and  the  having  of  children  have  been  deemed 
atevocation  of  a  will,  yet  it  is  only  a  presumptive  revocation  ;  for, 
as  already  observed,  if  it  appear  to  be  the  intent  of  the  devisor  that 
his  will  should  continue^in  force,  the  marriage  will  be  no  revoca- 
tion of  it. 

If  (i  man  devise  land  to  J.  S.  and  afterwards  bargain  and  sell  it 
to  another,  though  this  be  not  enrolled  within  six  months,  accord- 
ing to  the  statute,  consequently  nothing  can  pass  to  the  bargainee, 
yet  this  is  a  revocation  of  the  will ;  because  here  is  a  solemn  act 
done,  which  plainly  shews  the  intention  of  the  testator  to  counter- 
mand the  will. 
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Thii0»  a  specific  devise  of/a  leiuse  for  lives  is  revoked  by  a  mb- 
\^iieBt  renewal;  by  the  surrender  of  the  old  lease  the  testator  is, 
ui  oonsideration  of  iaw»  entirely  divested  of  all  bis  )>receduig  in- 
terest, and  consequently  there  remains  none  upon  which  the  will 
can  operate.    And  so  of  leases  renewable  on  fines. 

So,  vrhere  a  trustee  devised  by  hi»  wHl  a  leasehold  estate  under 
Magdalen  College,  Oxon,  and,  after  the  making  of  this  wiU,  before 
his  death,  renewed  his  lease,  by  snrrendering  the  old  one,  apd  tak- 
ing a  new  lease ;  determined  by  Lord  Chamdelior,  that  Uiis  was  a 
ravocaition  of  his  will.  And  though  the  testtUor,  after  the  renewals 
lisaking  amongst  his  pajiers,  had  said^  **  This  is  my  will,*'  diat  waa 
held  to  beao  republieatioB. 

As  the  edfect  jof  a  r^MihUcation  is  to  devise,  and  the  statqte  siiys, 
that  **  all  devises*' of  kads  and  tenements  shall  be  in  writing,  i^ 
it  mastbe  eon^trued  to  extend  to  repubUealioA ;  the  saoie  cerem6^ 
nies  therefore  which  art  accessary  tn  CKeeuting  a^  original  wiU» 
most  be  observed  in  theact  of  republishing  iU 
•  And  such  a  riq[iublication  has  been  hdd  to  supply  any  defect 
aamg  from  an  inability  to  devise  atthetime  of  making  the  origin 
nal  will ;  as  whese  a  person  made  a  will  of  land  duiiQg*hif  mino- 
rity, and  re-executed  it  after  he  became  of  age,  thiswaade^rmtiied 
to.  have  rendevcd  the  will  valid. 

In.  shoit,  any  acts  or  wmrds  of  the  t^atator,  sufficient  to  autho* 
rise  a  fair  presumption  that  he  desired  his  wiU  should  remain^  waa 
at  the  common  law,  ma^  still  is,  in  respect  of  property  not  within 
the  Stotnte  of  Frauds^  a  good  r^Mfblicatioa. 

A  will  as  to  the  disposition  of  land^  and  in  some  other  drcum-^ 
stances,  takes  effect,  or  is  hindered  firom  doing  so,  according  to  its 
data;  and  it  may  be  necessary  sometimes,  on  certain  oocasiowH 
aa  after  mentioned,  to  renew  it  as  it  were,  or  in  fact  to  aiakje  u  aew 
wiO.  And  if  the  testator  be  exactly  of  the  saaie  mind,  as  to  the 
method  of  the  disposal  of  hia  property,  and  circumsAancea  only 
require  that  the  will  should  bear  date  at  any  particular  time^ 
the  person  who  makes  the  will  should  call  in  three  proocr  wit- 
aasses  (agnseably  to  the  fofegoine  directions),  and  bc^fore  them  de^ 
olaitttbe  ngnatare  to.be  his  hand-writing,  and  use  the  same  forma 
aa  in  the  original  execution.  And  the  three  witnesses  must  sign 
their  names  to  such  new  will  or  r^mUicatioo,  mentMuing  the  iStit 
Miercsot« 

Tbe  effect  of  a  republication  upon  a  will  is,  to  give  the  words 
uaed  therein  the  same  operation  as  they  would  have  had  if  the  will 
had  been  made  at  the  time  of  repubfication,  and  consequently  to 
extend  its  operation  to  all  propertv  purchased  subsequent  to  the 
will,  that  is  conveyed  by  such  words. 

0/  Codicih. 

A  codicil  is  a  supplement  to  a  will,  or  an  addition  made  by  the 
testator,  annexed  to,  and  to  be  taken  as  part  of  a  testament ;  being 
for  its  explanation  or  alteration,  or  to  make  some  addition  to,  or 
subtraction  from,  the  former  dispositions  of  the  testator. 
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An  execitor  cannot  regularly  be  appointed  by  codidl,  yet  may 
be  substituted  according  to  the  will  of  the  testator. 

A  man  may  make  divers  codicils,  and  the  first  is  of  equal  force 
with  the  last,  if  not  contradi<Story  to  each  other. 

The  law  relating  to  codicib  ap^ees  in  general  with  that  which 
relates  to  wills  and  testaments :  like  those,  it  may  be  either  written 
or  verbal ;  and  where  it  is  used  for  the  purpose  of  devising  real 
estates,  it  requires  the  same  ceremonies  to  attend  its  execution  as 
an  original  devise;  and  the  same  latitude  is  admitted  in  its  form 
and  publication,  when  its  object  is  the  disposition  of  personal  pro- 
perty only,  as  is  allowed  in  an  original  testament.  In  some  respects, 
however,  they  differ ;  for  though  a  man  can  regularly  make  bntoae 
will  or  testament,  he  may  make  codicils  without  number,  and,  un- 
less contradictory  to  one  another,  they  will  all  stand. 

If  codicils  are  regularly  executed  and  witnessed,  they  may  be 
proved  as  vrilb ;  and  so,  if  they  are  found  written  by  the  testator 
nimself,  they  ought  to  be  taken  as  part  of  the  will,  as  to  the  personal 
estate,  and  proved  in  common  form  by  witnesses  to  the  hand- 
vrriting  of  the  person  making  the  codicil,  and  by  giving  an  ac- 
count when,  where,  and  how  the  same  was  found. 

Where  a  testator  leaves  two  wills,  and  it  is  uncertain,  for  want 
of  dates,  which  was  last  made,  they  will  both  be  void  :  hot  if  the 
same  thing  happen  with  respect  to  two  codicils,  and  the  same  thing 
is  given  by  one  codicil  to  one  man,  and  by  another  codidi  to  ano- 
ther, they  shall  divide  the  thing  between  them.  * 

Whenever  a  codicil  is  added  to  a  will  or  testament,  and  the  tes- 
tator declares  that  the  will  shall  be  in  force ;  in  such  case^  if  the 
will  happen  to  be  void  for  want  of  the  forms  required  bv  law  in  the 
execution  or  otherwise,  yet  it  shall  be  good  as  a  co^pcil,  and  sfaaU 
be  observed  by  the  administrator. 

And  where  there  are  two  wiUs  of  different  dates,  the  first  is  void ; 
but  a  former  codicil  will  be  void  onlysofor  as  it  is  contradicted  by 
tiie  latter. 

So  again,  where  two  legacies  are  given  to  the  same  person,  one 
in  the  former,  the  other  in  the  latter  part  of  the  same  will,  hf 
shall  take  only  one  of  them ;  whereas,  if  the^  are  given  hini  by 
two  codicils,  or  by  a  will  and  a  codicil,  they  will  both  be  effectual. 

And  the  reason  of  thjn  distinction  is  founded  on  the  principle  of 
a  codicifs  being  a  supplement  to  the  will,  the  essential  nature  of 
which  is  (unless  otherwise  expressed)  to  be  an  addition  to  what  baa 
gone  before. 
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CHAPTER  XIIL 

Of  LegaeUsm 

A  LEGACY  IB  a  bequest  or  gift  of  j^opds  and  chattels  bj  will  or 
testament:  the  person  to  whom  it  is  given  is  styled  the  legatee; 
and  if  the  gift  be  of  &e  residue  of  an  estate  after  payment  of  debts 
and  legacies,  he  is  then  styled  a  rendmary  legatet. 

This  bequest  transfers  an  inchoate  property  to  the  legatee ;  but 
the  legacy  is  not  perfect  without  the  assent  of  the  executor :  for 
if  one  have  a  general  or  pecuniary  legacy  of  100/.  or  a  specific 
legacy  of  a  piece  of  plate,  he  cannot  in  either  case  take  it  without 
the  consent  of  the  executor.  For  in  him  all  the  chattels  are 
▼ested ;  and  it  is  bis  business,  first  of  all,  to  see  whether  there  is 
a  sa£Bcient  sum  lefi  to  pay  the  debts  of  the  testator.  But  if  there 
be  a  fund  to  pay  the  debts,  and  the  executor  then  refuse  his  assent 
to  the  legacy,  he  may  be  compelled  to  give  it,  either  by  the  spiritual 
court,  or  by  a  court  of  equity. 

In  case  of  a  deficiency  of  assets,  all  the  general  legacies  must 
abate  proportionably,  in  order  to  pay  the  debts :  but  a  specific 
legacy  (of  a  piece  of  plate,  a  horse,  or  the  like)  is  not  to  abate  at 
all,  or  allow  any  thing  by  way  of  abatement,  unless  there  be  not 
sufficient  without  it.  Upon  the  same  principle,  if  the  legatees 
have  been  paid  their  legacies,  they  are  arterwaurds  bound  to  refund 
a  rateable  part,  in  case  debts  come  in  more  than  sufficient  to  exhaust 
the  residue  after  the  legacies  are  paid. 

-  If  the  legatee  die  ^fore  the  testator,  the  legacy  is  a  lost  or 
lapsed  legacy,  and  shall  sink  into  the  residue.  And  if  a  contin- 
gent legacy  be  left  to  any  one,  as  when  he  attams,  or  if  he  attain 
^  the  age  of  twenty-one,  and  he  die  before  that  time,  it  is  a  lapsed 
legacy.  But  a  legacy  to  one  to  be  paid  when  he  attains  the  age  of 
twenty-one  years,  is  a  vested  legacy ;  an  interest  which  commences 
f  II  pmesenti,  although  it  be  solvendum  in  future ;  and  if  the  legatee 
4ie  before  <that  age,  his  representatives  shall  receive  it  out  of  the 
•testator's  personal  estate  at  the  time  that  it  would  have  become 
payable  in  case  the  legatee  had  lived .  This  dbtinction  is  borrowed 
^m  the  civil  law ;  and  its  adoption  in  our  courts  is  not  so  much 
owing  to  its  intrinsic  equity,  as  to  its  having  been  before  adopted 
by  the  ecclesiastical  courts.  For  since  the  chancery  has  a  concur- 
rent jurisdiction  with  them  in  regard  to  the  recovery  of  legacies,  it 
was  reasonable  there  should  be  a  conformity 'in  these  determi- 
nations, and  that  the  subject  should  have  the  same  measure  of 
justice  in  whatever  court  he  sued.  But  if  such  contmgent  legacies 
be  charged  upon  a  real  estate,  in  both  cases  they  shall  lapse  for 
the  benefit  of  the  heir ;  for  with  r^ard  to  devises  affecting  lands, 
the  ecclesiastical  court  has  no  concurrent  jurisdiction.    And  in 
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case  of  a  vested  legacy  due  immediately,  and  charged  on  land,  or 
money  in  the  fiinds,  which  yield  an  immediate  profit,  interest  shall 
be  payable  thereon  from  the  testator  s  death ;  hut  if  cluurged  onlj 
on  the  personal  .estate,  which  cannot  be  immediately  cot  in,  it 
shall  carry  interest  only  from  the  end  of  the  year  after  £e  death 
of  the  testator* 

Besides  these  formal  legacies  contiuned  in  a  man's  will  and  tes- 
tament, there  is  also  permitted  another  death-bed  disposition  of 
property,  which  is  called  a  donation  cmud  mortis^  a  gift  in  pros- 
pect of  death.  -  This  gift,  if  the  donor  die,  needs  not  the  asscat  of 
the  executors;  yet  it  shall  not,prevail  against  the  creditors:  and 
is  accompanied  with  this  implied  trust,  that  if  the  donor  Uve,  the 
property  thereof  shall  revert  to  himself*  being  only  given  in  con- 
templation of  death,  m^lii  emmi* 

As  this  donation  may  be  avoided  by  creditors,  so  it  may  by  the 
wife  and  children  of  a  freeman,  if  it  break  in  oq  their  i^vatopM^y 
shares. 

Who  may  he  Legaiee$. 

When  legacies  are  given  to  children^  payable  at  a  fhtore  period* 
all  the  children  who  are  alive  at.the  time  of  the  distribution,  whe- 
ther bom  after  or  before  the  testator's  death,  are  entitled  tp  shftfes 
of  the  le|;acy,  provided  they  are  in  esie  at  the  time  appoint^  for 
the  distribution  of  the  legatory  fund« 

But  a  bequest  to  natund  children  will  extend  only  to  those  who 
are  in  eue  at  the  date  and  making  of  the  will.    Neither  will  a  be^r 

3uest  to  '' children"  generally,  enable  a  natural  child  to  take  un-' 
er  a  will,  unless  particularly  named  by  the  testator,  and  maoifestly 
and  incontrovertibly  intended. 

When  a  legacy  is,  in  all  its  coiisequences,  to  take  effect  imme* 
diately,  and  be  distributable  on  the  testator's  death,  the  penoas 
onlv  who  are  described  as  legatees  at  that  time,  <ir  who  are  in  tm 
within  the  year  after  the  testator's  deaths  will  be  entitled  to  shares 
in  the  bequest. 

If  the  person  described  and  intended  to  take  a  teatainentarj 
gift  on  the  death  of  another  person,  to  whom  it  is  given  for  lifc^ 
or  for  a  determinate  period,  be  not  in  existence  at  the  arrival  o^ 
the  time  appointed  for  its  vesting  in.  him  beneficially,  and  th^e 
are  other  executory  limitations  of  the  same  property,  it  seems^ 
that  although  such  person  should  be  ,bom  after  that  period  last 
mentioned,  he  will  not  be  permitted  to  claim  the  kgacy,  h^%  it  m 
to  be  divided  among  those  capable  of  taking,  when  by  the  tenor 
of  die  will  the  testator  intended  the  property  to  vest  in  possessionb 
for  the  law  will  not  suspend  the  rights  of  the  subsequeit  legatees, 
on  account  of  the  possibility  of  a  person,  named  as  a  prior  legate* 
coming  into  existence,  wh^  m^ht  answer  the  deacriptiovi*  but  who 
was  not  living,  and  therefore  incapable  of  acceptiag  the  bequest  at 
the  period  intended  by  the  testator. 

The  admission  of  parole  evidence,  to  explain  doubts  and  diffi- , 
xuUies  in  wills,  is  jealously  admitted  m  counts  of  justice,    bi  case^. 
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howeter,  of  wrong  or  imperfect  descriptions  of  legatees^  ami  to 
ascertain  legatees  whose  names  have  been  mis-spelt  or  mistaken^ 
sudi  evidence  has  been  admitted.  So,  where  only  a  part  of  the 
name  or  description  has  been  omitted,  parole  evidence  is  let  in  to 
explain  the  testator's  intention.  But  if  there  be  an  entire  omission 
of  the  legatees*  name  or  description,  parole  evidence  cannot  be 
admitted  to  supply  the  defect,  and  to  ascertain  the  legatee. 

An  inaccurate  description  or  additioti  of  a  l^tee,  correctly 
named,  will  not  destroy  the  effect  of  a  lecac^  given  ta  him  by 
nomination ;  but  the  wrong  description  or  addition  will  be  rejected. 
But  if  the  erroneous  description  be  applicable  to  another  person, 
so  as  to  render  it  doubtful  whether  the  person  named  or  the  person 
described  is  entitled,  the  beouest  win  be  void  for  uncertainty; 
for  heirs  at  law  are  not  to  be  disinherited  by  conjecture,  but  only 
by  express  words,  or  by  implication. 

Of  Pecuniary  Legaeiei. 

If  a  parent,  or  a  person  in  loco  parentis,  give  an  immediate 
advancement  or  provision  to  a  child  before  provided  for  by  the 
will  of  the  parent  or  of  such  person,  such  advancement  or  provi- 
sion will  amount  to  an  ademption  or  satisfaction  of  the  legacy 
given  by  the  will.  But  the  ademption  or  satisfaction  being  merely 
presumptive,  parole  evidence  (if  clear  and  indisputable,  and  not 
founded  on  mere  conjecture  or  probability)  is  competent  to  rebut 
the  presumed  satisfaction. 

And  if  the  legacy  and  advancement  be  not  ejusdem  generis,  the 
latter  will  be .  no  aiaemption  of  the  former ;  as  if  the  bequest  were 
pecuniary,  and  the  advancement  by  grant  of  a  beneficial  lease. 

Of  Vested  Legacies. 

When  a  legacy  is  given  to  A,  to  be  paid,  or  payable  at,  or  when 
he  shall  attain  the  age  of  twenty-one,  or  any  other  determinate 
period,  the  legacy  will  be  considered  as  vested  in  A  immediately ; 
and  therefore  if  A  should  die  before  the  day  of  payment,  his  assignee 
or  personal  representative  will  be  entitled  to  the  legacy.  For  the 
leg^acy  is  considered  as  vesting  in  preesenti,  and  the  period  men- 
tioned as  referring  to  the  legacy  is  not  a  condition,  but  the  time 
when  the  party  should  be  put  into  complete  possession ;  unless  the 
time  appear  to  have  been  fixed  by  the  testator  as  absolutely  ne- 
cessary to  have  arrived  before  any  part  of  his  bounty  can  attach  to 
the  legatee.  But  if  it  appear,  that  the  testator  intended  the  time 
as  a  condition  precedent  upon  which  the  legacy  must  take  place, 
then  if  such  condition  or  contingency  do  not  happen,  the  gift 
never  arises.  And  therefore,  when^  the  time  appointed  for  pay- 
ment is  annexed  to  the  legacy ;  as,  if  I  bequeath  to  A  100/.  at,  or 
iff,  or  when,  or  provided  he  attains  twenty-one,  or  on  the  day  of  his 
marriage,  if  he  die  before  he  arrives  at  that  age,  or  is  married,  it  is 
a  lapsed  legacy. 

Thouffh  in  a  bequest  of  personality,  the  insertion  of  the  words 
'' payable''  or  "paid"  have  the  effect  of  immediately  vesting  the 


Digiti 


zed  by  Google 


544  L6gaciet.  [book  it. 

legi^y»  and  the  omission  of  them  the  contrary  effect :  yet  no  saeh 
distinction  prevaib  in  legacies  originally  payable  out  of,  or  charge- 
able  upon,  real  estate ;  for  the  whole  condition  upon  which  the 
l^;acies  were  given  are  required  to  be  complied  with»  viz.  the 
attainment  of  the  devisee  or  legatee  at  the  age  of  twenty-one,  &c. 
admitting  of  no  exception.  But  where  the  legacies  are  diarged 
both  upon  the  real  and  personal  estate,  if  the  legatee  die  before 
the  time  of  payment,  the  legacy  will  sink  into  the  land  in  all  casea 
where  it  would  be  held  to  sink  if  the  fund  consisted  of  real  estate 
only ;  and  it  will  be  considered  as  vested  with  regard  to  personal 
estate,  in  all  cases  in  which  the  same  would  be  so  adjudged  if  the 
fund  consisted  of  personal  property  only. 

But  when  the  postponing  of  the  time  of  payment  of  a  l^;acy 
has  been  owing  to  the  circumstances  of  the  testator's  estate,  and 
not  to  the  circumstances  of  the  l^atee,  the  representatives  of 
the  legatee  who  died  before  the  time  of  payment  may  recover  the 
legacy. 

Of  Legacies  upon  Condition. 

Legacies  upon  condition  are  divided  into  conditions  precedent 
and  conditions  subsequent.  The  former  must  happen  or  be  per- 
formed before  the  legacy  can  vest ;  for  the  conditions  being  pre- 
cedent, no  interest  vests  prior  to  the  performance  of  them :  the 
latter,  by  non-performance,  will  defeat  the  legacy  already  vestad. 

Conditions  which  are  impossible  at  the  time  of  the  creation,  or 
which  were  good  at  the  commencement,  but  become  impracticable 
by  a  subsequent  event,  as  by  the  act  of  God,  or  of  the  testator, 
or  which  are  repugnant  to  the  nature  and  enjoyment  of  the  be- 
quest, or  are  contrary  to  law,  are  void,  and  the  grantee  is  excused 
nrom  the  condition.  But  it  must  be  observed,  that  the  effect  of 
these  conditions  in  relation  to  legacies  b  not  always  the  same;  for 
if  the  condition  be  precedent,  that  is,  if  it  be  to  be  performed 
before  the  legacy  vests  in  interest,  although  the  condition  be  void, 
from  the  impracticability  or  unlawfulness  of  the  performance,  yet 
as  the  legacy  is  only  given  upon  the  terms  of  complying  with  the 
condition,  the  legacy,  as  depending  upon  it,  must  also  be  void. 
In  all  cases,  however,  of  the  event  or  condition  becoming  impos- 
sible, if  the  condition  be  subsequent,  the  legacies  will  become 
absolute,  as  given  upon  an  impossible  condition. 

Legacies  given  to  persons,  with  a  condition  not  to  dispute  the 
validity  or  bequest  of  wills  and  testaments,  are  not  obligatory ;  so 
that  if  there  exist  probahilis  causa  litigandi,  an  endeavour  to  set 
them  aside  will  be  no  forfeiture. 

Restraints  upon  marriage  being  prejudicial  to  society,  in  pre- 
venting the  propagation  of  the  species,  personal  legacies  given  on 
condition  not  to  marry  generally,  or  not  to  marry  without  the 
consent  of  other  persons,  without  restriction  as  to  time,  will  be 
considered  absolute,  riz.  discharged  from  such  conditions,  whether 
precedent  or  subsequent. 
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But  aUhougfa  luch  conditions  as  restrain  marriage  generally 
are  void,  yet  conditions  which  rt^train  .marriages  to  particular 
persons,  or  not  with  particular  persons,  or  from  marrymg  under 
twenty-one,  or  if  under  twenty-one  within  any  odier  reasonable 
time,  with  tiie  consent  of  parents,  trustees,  or  guardians,  are  good 
conditions ;  for  in  these  instances  the  liberty  of  marriage  is  not 
absolutely  taken  away,  but  only  a  qualification  imposed,  which 
may  be  expedient. 

A'condition  by  a  husband,  that  his  wife  should  be  entitled  to 
the  beauest  he  has  left  her  only  so  long  as  she  continued  his  widow, 
U  good. 

Of  ike  Payment  and  Appropriation  of  Legacies. 

If  the  will  appoint  no  time  for  the  payment  of  legacies,  they 
must  in  general  be  paid  out  of  the  testator's  assets  within  the 
expiration  of  a  year  after  his  death ;  and  if  no  fund  be  assigned 
for  the  purpose,  they  must  be  paid  in  the  currency  of  that  country 
where  the  will  was  made. 

If  an  executor  pay  a  legacy  given  to  an  infant  to  the  infant 
himself,  or  to  another  person,  during  his  minority,  jie  will  be  com- 
pelled to  pay  it  oyer  asain ;  unless  the  infant  legatee,  on  attaining 
his  full  age,  ratify  sucn  payments  or  advancements. 

Where  the  executor  or  trustee  is  not  empowered,  under  the 
trust  reposed  in  him,  to  apply  more'  than  the  interest  of  legacy  for 
the  maintenance  of  the  legatee,  he  will  not  be  allowed  any  pay- 
ments made  for  the  benefit  or  advancement  of  such  infant  legatee, 
except  for  express  necessaries;  and  not  even  for  these,  if  he 
apply  the  principal  or  capital,  or  even  a  part  of  it.  But  if  an 
executor  do,  without  application,  what  a  court  of  equity  would 
have  approved,  he  will  not  be  forced  to  undo  it,  merely  because 
it  was  done  without  application. 

Legacies  bequeathed  to  married  women  ought,  in  general,  to  be 
paid  to  their  husbands ;  but  the  executors  may  withhold  the  pay- 
ment of  such  legacies  until  the  husband  consent  to  a  suitable  set- 
tlement or  provision  on  the  wife,  unless  the  wife  consent  in  court, 
or,  if  abroad,  before  proper  commissioners,  to  the  payment  of  the 
legacy  to  the  husband.  But  where  a  legacy  is  given  to  a  married 
woman  for  her  separate  use  for  life,  and  after  her  decease  accord- 
ing to  her  appointment  by  will,  she  has  not  such  an  absolute  pro- 
perty in  the  legacy  as  to  entitle  her  husband,  by  her  consent,  to 
the  payment  of  it. 

If  a  legacy  be  payable  at  twenty-one,  and  the  legatee  die  beiore 
that  period,  his  representative  must  wait  for  the  legacy  until  the. 
legatee,  if  living,  would  have  attained  twenty-one;  but  if  the 
legacy  be  limit^  over  to  B,  upon  the  event  of  the  legatee's 
dying  under  twenty-one,  and  he  die  before  that  t^me,  B  will, 
immediately  on  hb  death,  be  entitled  to  demand  pa  yment  of  the 
legacy. 

But  if  interest  be  given  to  the  legatee  during  his  minority,  his 
representative  may  claim  the  legacy  immediately.     If  the  legacy 
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b<B«r  aiets  tnlereflt  Umo  the  utmoftt  use,  the  eieottor  kM»  a  right 
to  4be  ilie  of  the  jnoney,  paying  the  modiied  iaitcrest. 

Cfike  AhmUmml  and  Refimimg  ofLegatkt. 

if  a  testator's  assets  be  insuffioieiit  to  pay  both  debts  and  lega- 
cies, the  pecauiary  legacies  must  abate  proportioDably  inter  u. 
But  if  an  executor  pay  one  legacy,  as  it  is-  a  presumption  that  he 
is  possessed  of  assets  su£Bcient  to  pay  all  the  legacies,  if  solvent; 
he  must  make  up  the  deficiency  out  of  his  own  estate :  and  the 
eourt  wtH  not  permit  him  to  bring  a  bill  to  compel  the  legatee, 
whom  he  voluntarily  paid,  to  refund ;  unless  he  has  paid  the  legacy 
by  compulsion^  as  where  the  legatee  has  recovered  bv  decree ;  or 
unless  debts,  of  which  he  had  no  notice  before  the  legacies  were 
pi^d,  ace  claimed  after  the  assets  are  distributed. 

Though  wecific  legacies  are  not  compellable  to  al^te  on  a  de- 
ficiency' of  assets  to  pay  general  legacies,  yet  if  all  the  personal 
estate  not  specifically  bequeathed  be  exhausted  in  satisfying  part 
pf  the  testator's  debts,  or  if  the  testator,  in  parcelling  out  the  spe- 
cific sum  among  the  legatees,  exceed  the  amount  of  it  by  mistake, 
or  if  tl^e  fund  out  of  which  the  legacy  is  bequeathed  is  not  in 
existence,  the  specific  legatees  will  be  obliged  to  abate  propor* 
tioi^ably  inter  se. 

0/  Lap$ed  Legacies, 

1^  ^  a  f^n^J^  rMl^9  that  if  a  l^;atee  die  during  the  life-time 
Qf  tl^^  tesii^tor^  the  U^^a^  given  bun  shall  lapse,  or  fall  into  the 
general  personal  estiate  of  the  testator,  notwithstandingit  be  riven 
^  jth^  l^g^itee,  his  executors,  administrators,  or  assigns ;  and  pa- 
^ple  eyif&ipe  to  shew  tb^  tjtjie  testator  was  apprised  of  his  death 
when  he  made  his  will,  cannot  be  admitted.  If,  however,  it  ap- 
P^iars  that  th^  words  "  executors  and  administrators*'  were  used 
by  the  tes^ittor  lyith  tbe  intention  of  substituting  them  in  the  place 
of  the  lefi|»ti&e  m  caaeof  his  death,  they  wiU  not  lapse. 

Bi^iyberje  ^  legacy  is  given  it|  trust,  though  the  trustee  die 
h^tbre  f^e  testator^  yet  the  legatees  will  be  entitled  to  the  legacy. 

Of  the  Repetition  of  Legaciee. 

Whfiv  legacies  repeated  in  the  same  will  are  of  equal  4mottnt# 
or  the  same  corj^  is  given  twice  to  the  si^ue  person,  and  no 
additional  cause  is  assigned  for  the  second  bequest,  or  ^y  impli* 
pofwyx  to  shew,  that  the  testator  meapt  that  the  same  thing,  frifiU 
Jkde,  should  accumulate,  the  second  l^acy  will  not  operate.  Put 
if  the  legacies  differ  in  amount,  or  if  either  of  them  be  opntingeiitt 
such  legacies  will  not  be  cpiisklered  as  merely  repeated,  but  ac- 
pumulative. 

Wbeo  legacies  are  given  by  yo\\  and  codi^l  t?  the  sanie  per- 
son, whether  of  equal,  greater,  or  less  vidues,  such  t^acies,  if 
mentioned  to  be  given  for  a  pirtiqular  ireason  or  p^rpos^,  or  if 
ip^en  by  an  additional  d^spfiptioa  pf  ^e  l^^t^,  sq  94  to  par-. 


Digiti 


zed  by  Google 


B0om  !▼•}  l^gacies^  ff^ 

tionlaiiMi  him  as  a  peculkr  object  of  &vour»  will,  mpUeiier  and 
pritmA  facie,  be  considered  as  distinct  gifts  and  aocumulaittTe*  and 
aot  a  sybstiltttion^ 

So*  i£  tbe  promioas  m^  tbe  will  and  codicil  aie  not  eJMMkm 
geturU:  as  where  eiie  is  given  as  a  pecumary  legacy^  and  the 
olhc^tf  by  way  of  annuity ;  or  when  the  lega^  by  the  codieil  is 
given  npon  a  oonl&ngencv^  and  that  in  the  will  is  absolute ;  both 
provisions  must  be  satisndl. 

The  presumption,  however,  that  legacies  given  by  twa  instm* 
ments  shaU  be  addkional  and  accumulative,  mav  be  repelled  by 
parole  evidence,  shewing  a  contrary  intention  in  tbe  testator ;  but 
IIm  onm  of  making  such  a^  proof  is  thrown  upon  the  executor, 
and  not  iq^  the  legatees*  And  if  the  codicil  appear  to  be  merely 
a  simple  repetition  of  the  wil^  or  if  it  appear  that  the  latter  in* 
strument  was  made  for  the  purpose  of  explaining  or  better  ascer- 
taining the  legacies  bequeathed  by  the  former  instrument;  the 
presumption  of  acenmulation  wiH  be  repeled.- 

0/  the  SatUfadion  0/Ikbis  and  Parium$  tg  Legacta. 

Ifalegaev  bequeathed  by  a  testator  to  his  debtor  be  as  mueh  or  ' 
EMie  thfui  the  debt,  the  leipM^  will  be  considered  as  a  satisfaction 
of  Ae  debt,  unless  expressly  specified  that  the  testator  intended  ta 
give  such  legacy  exdusive  of  the  debt;  and  parole  evidence  wilt 
not  be  received  to  the  contrary.  But  when  there  is  no  deficiency 
of  assets,  if  the  legacy  be  inferior  in  amount  to  the  debt,  the  legacj^ 
will  not  be  considered  to  be  given  in  part  payment  or  satisfaction 
of  the  debt. 

When  the  debt  and  legacy  are  of  equal  amount,  if  there  be  a 
difierence  ut  the  times  of  payment,  so  as  the  legacy  may  not  be 
equally  benefidal  to  the  legatee  an  the  debt,  the  leg^y  will  not 
be  a  satisfaction  of  it. 

So  if  a  debtor  beqjMatb  to  his-creditor  property  of  a  difiBunent 
nature  from  that  of  which  the  debt  eonsislid;  or  if  the  legacy. be 
given  on  a  contingency ;  or  the  legatee  is  entitled  to  &  sum  of 
money  absolutely,  and  the  testator  l^ueaths  to  him  an  eq^'sum 
for  life  only ;  equity  will  Hot  deem  the  testaapMntary  giil  a  satis- . 
fiiction  of  the  debt. 

So  if  the  debt  be  contn^sted  by  the  testator  subsequent  to  the 
making  of  hb  will,  a  legacy  of  equal  value  will  not  amount  to  a 
satis&ction  of  the  debt. 

And  if  a  running  account  subsist  between  the  testator  and  the 
legatee,  the  l^pacj  wiU  not  be  asatisfiictioinif  thetestator*aestate 
iq>pear  indebtd  on  winding  qp  the  account. 

For  the  htw  relating  to  iegaeUs  to  tkariiaMt  uteip^  see  page  5U. 

Of  Interest  on  LegacUi. 

If  executors  omit  to  pay  legacies  at  the  expieation  of  one  yeauf 
next  after  the  death  of  the*  testator,  the  legatees  will  be  entitled  to 
interest  frqm  that  period.  .  And  if  the  testator's  intention  appear 
favausable  to  the  construction,  a  legacy  will  carry  interest  firom  his 
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deatl^.  60  interest  on  specific  legacies  is  to  be  eomputecl  ftoHk  the 
death  of  the  testator. 

In  the  case  of  strangers,  if  a  legacy  be  ffiven  absolutely^  tmd 
payable  at  twenty-one,  or  tit  any  ouer  definite  time,  they  will  not 
be  entitled  to  interest  before  Ae  arrival  of  those  periods. 

But  where  devises  in  either  of  these  cades  are  given  to  children^ 
the  court  will  direct  interest  to  be  computed  on  theiir  legacies  i^oiii 
the  dec^th  of  the  parent. 

But  where  a  maintenance  has  been  given  by  the  parent,  although 
less  than  the  annual  interest  of  the  legacy,  children  will  not  be 
entitled  to  any  further  allowance. 

With  regard  to  the  rate  or  quantum  of  interest  to  be  allowed 
on  legacies,  when  the  amount  has  not  been  ascertained  by  the  tes- 
tator, no  more  than  four  per  cent,  will  be  allowed,  whether  the 
legacy  were  chargecf  on  real  or  personal  estate. 

Of  the  CimHructUm  of  9et9€ii$. 

If  a  testator^  in  the  disposition  of  his  oroperty,  o^mit  or  neglect 
to  provide  for  an  intent,  which,  it  is  probable,  he  would  not  have 
omitted  if  the  particular  instance  had  occurred  to  him,  or  been 
mentioned  to  him,  a  court  of  justice  cannot  rectify  the  mistake  bj 
implying  or  inserting  Che  necessary  clause.  But  when  a  manijfest 
and  indubitable  implication  arises  upon  the  face  of  the  will,  that 
a  legatee  should  have  his  legacy  eu  an  event  not  accurately  de- 
scritKK),  if  the  event  happen,  the  defect  will  be  supplied. 

For  further  information  on  this  head,  see  WiiUams'i  Lmo  of 
Wia$  and  Testaments. 

Of  Mistakes  end  Uncertainty  in  Requests, 

Though  the  subjects  of  bequestSj,  when  not  properly  described 
and  ascertained,  or  when  indefinite,  are  void  for  uncertainty;  yet 
if  the  testator  mistake  the  name  only  of  the  thing  intended  to  be 
ffiven,  having  no  other  thing  to  which  the  terms  of  the  bequest  can 
be  applied,  the  wrong  description  of  the  bequest  will  not  dtfeet 
the  legacy. 

If  a  person  intend  to  give  a  legacy  of  a  certain  value,  but,  in 
enumerating  the  funds  selected  for  pavment  of  it,  is  mi^taken^  in 
the  exact  amount  of  some  of  them,  the  legatee  will  notwithstanding 
be  entitled  to  the  sum  actually  intended. 

Of  the  Executor's  Assent  to  Legacies. 

As  the  legal  interest  of  the  whole  of  the  testator's  perabual  pro- 
perty is  vested  in  the  executor  by  <^ration  of  law,  the  Iq^atee 
cannot  legally  appropriate  any  part  of  the  testator's  assets  in  satis- 
faction of  his  legacy  without  such  assent.  And  even  where  a  tes- 
tator forgives  his  debtor,  or  releases  him  from  the  money  owing 
to  the  estate,  yet  such  release  or  forgiveness,  before  it  can  take 
effect,  will  require  the  executor's  assent. 

An  executor  may  assent  before  probate ;  and  when  there  are 
two  or  more  executors,  the  assent  of  any  one  or  more  of  thett 
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is  Buflicieat.  But  executors  cannot  asisent  to  ie^^actes  suli^ect  to 
revocation ;  nor  can  they  conditionally,  except  the  condition  be 
precedent  to  the  assent. 

Very  slight  expressions  by  the  etecutor  will,  however,  be  suffin 
cient  to  constitute  an  assent.  And  if  the  executor  allow  the 
devisee  of  a  term  to  receive  the  rents  for  a  time  onlvy  or  to  apply: 
the  rents  directed  by  the  will  to  be  applied  for  the  devis'ee^s  mdn- 
tenance  during  minority,  it  has  been  held  an  implied  assent. 

Although  Vie  assent  of  the  ^ecutor  be  necessary  to  complete 
the  title  of  the  legatee,  yet  before  such  assent  the  legatee  takes  aa 
inchoate  right  or  interest  in  die  subject  of  the  bequest,  which  inav 
be  forfeited,  and  which  will  be  transmissifble  to  his  personal  repre-. 
sentatives,  in  case  of  no  disposition  by  will. 

The  assent  of  a  married  woman  appointed  executrix,  without 
the  privity  and  concurrence  of  her  husband,  is  nugatory  and 
ineffectual. 

Of  ReiiAuny  Estates. 

When  a  residuary  legatee  is  appointed  by  the  testator,  he  will^ 
in  general,  be  entitledj^  not  6nly  to  what  remains  after  the  paymeilt 
of  debts  and  legacies,  but  sjso  to  whatever  may  fall  into  the  residue 
aft^  the  date  and  making  of  tbe  will.  But  if  it  appear  that  the 
testator  intended  such  legatee  to  have  only  what  remained  after 
payment  of  legftcies,  he  will  not,  as  residuary  legatee,  be  entitled 
to  any  benefit  from  the  lapses. 

If  no  dispositioq  be  made  of  the  residue,  the  executor  will  be 
entitled  to  it ;  ai^d  if  no  executor  be  named,  it  will  be  distribu- 
table among  the  testator's  next  of  kin,  according  to  the  Statute  of 
DbtributiQns^ 

If  the  executor  have  a  legacy,  he  is  precluded  froni  the  undisposed 
residue,  and  b  considered  as  trustee  for  die  next  of  kin,  even 
though  the  next  of  kin  has  been  provided  for  by  legacy. 

But,  in  order  to  deprive  executors  of  the  Undisposed  residue,  the 
legacies  given  to  them  must  be  of  equal  value  ;  for  an  inference 
anses  from  the  difference  in  value,  that  the  testator  only  intended 
to  prefer  some  of  the  executors  to  the  others,  and  not  to  exclikde 
them  of  any  benefits  to  which  they  were  legally  entided  in  the 
character  of  executors. 

Where  there  are  several  executors,  if  legacies  be  given  to  tWo 
or  more  of  them  only,  and  no  legacies  to  the  others,  the  legacies 
so  given  will  neither  exclude  the  executors  receiving  them  from 
participating  of  the  undisposed  residue  with  their  co-executors> 
nor  convert  the  executors  mto  trustees  for  the  next  of  kin. 

So  the  law  is  the  same,  if  an  inference  can  be  collected  from 
the  will,  that  by  the  legacy  the  testator  did  not  mean  to  exclude 
the  executor  from  taking  the  residue. 

It  also  seems,  that  if  a  man  appoint  his  wife  executrix,  and 
merely  give  as  a  legacy  property  of  her  own,  to  which  she  would 
have  been  entitled  independent  of  the  will,  she  will  not  be  ex- 
cluded from  the  undisposed  surplus. 
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In  aB  case^  where  nothing  more  than  office  b  conferred  i^ion 
execnioffs  (a»  where  tbej  are  expretily  ci^ed  execntart  ui  trwIX 
or  where  a  legacy  is  given  to  one  of  two  execntora  for  hin  case  in 
B  citing  the  wtU  executed^  or  where  the  rcaidve  in  exafetriy  giwen 
to  theni^  or  aome  one  of  them,  upon  trust.  Ihej  wUlhc  bamd  of 
the  residue. 

When  the  reskhie  is  oririnaUj  and  effeetaally  giten  awaj  fimn 
the  execntora,  but  the  whole  or  some  part  of  it  becomeaanduqKMMd 
of  by  some  subsequent  event,  the  prior  disposition  will  exdnde 
the  executors  &om  sodi  snbseqneni  residue. 

U  the  residue  be  expressK  given  to  the  executor  f<nr  life,  the 
gift  will  exchuk  him  from  taking  ady  part  of  it  absohit^. 


CHAPTER  XIV. 

Of  Contraeii.* 

A  CONTRACT,  which  usually  conveys  an  interest  merely  in  action, 
is  thus  defined :  "  an  agreement,  upon  sufficient  consideratioo,  to 
do,  or  not  to  do,  a  particular  thing.**  From  which  definition 
there  arise  three  points  to  be  contemplated  in  all  contracts :  the 
ogreeBuntt  the  emmderaiion,  and  the  lAtiig>to  be  done  or  omitted, 
or  the  dififerent  species  of  contracts. 

First,  then,  it  is  an  agreement ,  a  mutual  bargain,  or  convention ; 
and  therefore  there  must  at  -least  be  two  contracting  parties,  of 
sufficient  ability  to  make  a  contract :  as,  where  A  contracts  with 
B  to  pay  him  100/.  he  thereby  transfers  a  property  in  such  sam 
to  B ;  which  property  is,  however,  not  in  possession,  but  in  action 
merely,  and  recoverable  by  suit  at  law. 

Thb  contract,  or  agreement,  may  be  either  express  or  implied. 
Express  contracts  are  where  the  terms  of  the  agreement  are  openly 
uttered  and  avowed  at  the  time  of  the  making ;  as,  to  driver  sa 
ox,  or  ten  load  of  timber,  or  to  pay  a  stat^  price  for  certsia 
goods.  Implied  are  such  as  reason  and  justice  dictate,  and  which, 
therefore,  the  law  presumes  that  every  man  undertakes  toperfi>nn; 
as,  if  I  employ  a  person  to  do  any  business  for  me,  or  penorm  any 
work,  the  law  implies  that  I  undertook  or  contracted  to  pay  him 
as  much  as  his'labour  deserves. 

A  contract  may  be  also  either  exedUed^  as  if  A  agree  to  cfan^ 
horses  with  B,  and  they  do  it  immediately ;  in  which  case  the 
possession  and  the  right  are  transferred  together :  or  it  may  be 
executory^  as  if  the^  agree  to  change  next  week ;  here  the  right 
only  vests,  and  their  reciprocal  property  in  each  other's  horse  is 
not  in  possession,  but  in  action.  For  a  contract  executed  (which 
differs  nothing  from  a  grant)  conveys  ^  chose  in  posHSsicn;  a  con- 
tract executan/  conveys  only  a  chase  in  action. 
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Httving  thai  shewn  the  general  nature  of  a  contract,  we  are 
secondly  to  proceed  to  the  cantiderMtion  upon  which  it  is  founded, 
or  the  rea3on  friiich  moves  the  contracting  party  to  enter  into 
the  ootttract.  It  must  be  a  thing  lawful  in  itself,  or  else  the  con- 
tract is  void.  A  good  consideration  is  that  of  blood,  or  natural 
affection  between  near  relations ;  the  satisfaction  accruing  from 
which  the  law  esteems  an  equivalent  for  whatever  benefit  may  move 
fiijMt  oae  relation  to  another.  This  consideration  may  sometimes, 
however,  be  set  aside,  and  the  contract  become  void,  when  it  tends 
in  its  consequences  to  defraud  creditors  or  other  third  persons  of 
their  juiC  rights.  But  a  contract  for  any  vahmbk  consideration, 
as  €ot  marriage,  for  money,  for  work  done,  or  for  other  reciprocal 
contracts,  can  never  be  impeached  at  law ;  and  if  it  be  of  a  suffi* 
oient  adeauate  value,  is  never  set  aside  in  equity;  for  the  person 
contracted  with  has  then  given  an  equivalent  in  recompence, 
and  is  therefore  as  much  an  owner,  or  a  creditor,  as  any  other 
person. 

A  con^eration  of  some  sort  or  other  is  so  absolutely  necessary 
to  the  forming  of  a  contract,  that  a  mudmm  pactum,  or  agreement 
to  do  or  pay  any  thing  on  one  side  without  any  compensation  on 
the  other,  is  totally  void  in  law ;  and  a  man  cannot  be  compelled 
to  perform  it. 

As,  if  a  man  promises  to  give  another  100/.  here  there  is  nothing 
contiueted  for  or  given  on  the  one  side,  and  therefore  there  is 
nothing  binding  on  the  other.    And  however  a  man  may  or  may. 
not  be  bound  to  perform  it  in  honour  or  conscience,  which  the 
municipal  laws  do  not  take  upon  them  to  decide,  certainly  those 
municipal  laws  will  not  compel  the  execution  of  what  he  had  no 
visible  mduoenent  to  engage  for.    But  any  degree  of  recipocrity 
will  prevent  the  pact  from  being  nude ;  nay,  even  if  the  thing  be 
foonded  on  a  prior  moral  obligation  (as  a  promise  to  pay  a  just 
debt,  though  barred  bv  the  Statute  of  Limitations),  it  is  no  longer 
nuAum  padum.    Ana  as  this  rule  was  principally  established  to 
avoid  the  inconvenience  that  would  arise  from  setting  up  mere 
verbal  promises,  for  which  no  good  reason  could  be  assigned,  it 
therefore  does  not  hold  in  some  cases,  where  such  promise  is 
authentically  proved  by  written  documents.    For  if  a  man  enter 
into  a  voluntary  bond,  or  give  a  promissory  note,  he  shall  not  be 
allowed  to  aver  the  want  of  a  consideration  in  order  to  evade  the 
payment ;  for  everv  bond,  from  the  solemnity  of  the  instrument,  and 
every  note,  from  the  subscription  of  the  drawer,  carries  with  it  an 
internal  evidence  of  a  good  consideration.     Courts  of  justice  will 
therefore  support  them  both  as  against  the  contractor  himself,  but 
not  to  the  prejudice  of  creditors,  or  strangers  to  the  contract.  It  is 
to  be  obscxvc^,  however,  in  promissory  notes,  that  if  an  action  be 
brought  by  the  payee,  the  want  of  consideration  will  be  a  bar  to 
the  .recovery ;  but  an  indorsee  who  has  ^ven  foil  value  for  a  bill 
of  exchange  may  maintain  an  action  against  him  who  drew  it,  or 
he  who  accepted  it.  without  any  consideration. 
We  ar.e  next  to  consider  the  iking  agreed  to  be  done  or  omitted. 
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**  A  contr^t  is  an  agreem^t,  upon  a  sufficient  consideration,  /0 
dOf  or  ^Qt  to  do,  a  partUular  thing.''  The  most  usual  contracU, 
Whereby  the  right  of  chattels  personal  may  be  acquired,  are,  that 
of  Male  Of  exchange,  that  of  bailment,  that  of  hiring  and  borrowing, 
and  that  of  debt. 

SALE,    OH  EXCHANGE. 

Sakf  or  exchange,  is  a  transmutation  of  property  from  one  man 
to  another,  in  consideration  of  some  price  or  recompence  in  value; 
jfor  there  is  no  sale  without  a  recompence;. there  must  be  ^md 
mro  jpf<9.  If  it  b^  a  commutation  of  goods>  it  b  more  properly  an 
exchange ;  but  if  it  be  a  transferring  of  goods  for  money,  it  is  called 
a  iak*  Bnp  with  regard  to  the  hw  of  sales  and  exchanges,  there 
is  np  difference :  we  shall  therefore  treat  of  them  both  under  the 
denomination  of  sales  pnly ;  and  shall  consider  their  force  and 
effect,  in  tl^e  firat  place  where  the  vendor  hath  in  himself,  and  se- 
condly where  he  hath  not,  the  property  of  the  thing  sold. 

Where  the  vendor  hath  in  himelf  the  property  of  the  goods 
sold,  he  batl^  the  liberty  of  disposing  of  them  to  whomever  be 
pleases,  atanyijme,  ana  in  any  manner,  unless  judgment  has  been 
obtained  against  hiip  for  a  debt  or  damages,  and  the  writ  of  exe- 
cution is  actually  delivered  to  the  sheriff.  For  then,  by  the  Statute 
of  Ff ^udi$,  tic  salt'  gba|l  be  looked  upon  as  fraudulent,  and  the 
property  of  the  goods  shall  be  bound  to  answer  the  debt,  £rom 
thf  time  of  delivering  the  writ.  Formerly  it  was  bound  from  the 
teste,  or  issuing  of  the  writ,  and  any  subsequent  sale  wasfraudn- 
lept ;  but  the  law  was  thus  altered  in  favour  of  pnrehoiers,  thoogh 
it  still  remaius  the  saine  between  the  jporfifj;  and  therefore  if  a 
defendant  die  after  the  awarding,  and  before  the  delivery  of  the 
writ,  hi^  goods  are  bound  by  it  in  the  hands  of  his  executor.  If 
two  writs  are  ili:iivt  ivd  to  the  sheriff  on  the  same  day,  he  is  bovnd 
to  execute  the  first  which  he  receives ;  but  if  he  levies  and  sells 
under  the  second,  the  sale  to  a  vendor  without  notice  of  the  first, 
is  irrevpcable,  and  the  sheriff  malies  himself  answerable  to  both 
parties. 

If  a  man  agree  with  another  for  goods  at  a  certain  price,  be 
cannot  carry  them  away  before  he  hath  paid  for  t|iem ;  for  it  is 
no  sale  without  payment,  unless  the  coutrairy  be  expressly  agreed. 
Aq4,  therefore,  if  the  vendor  says,  the  price  of  a  beast  is  four 
pounds,  and  the  vendee  says  he  will  give  fpur  pounds,  the  bargain  is 
struck ;  ^nd  they  neither  of  them  are  at  liberty  to  be  off,  provided 
immediate  possession  be  tendered  by  the  other  side.  But  if  neither 
the  money  be  paid,  nor  the  goods  delivered,  nor  tender  made,  nor 
any  subsequent  agreement  be  entered  into,  it  is  no  contract,  and 
the  owner  may  dispose  of  the  goods  as  he  pleases.  But  if  any 
part  of  the  price  be  paid  down,  if  it  be  but  a  penny,  or  asj 
portion  of  the  goods  delivered  by  way  of  earnest,  the  proper^  of 
the  goods  is  absolutely  bound  by  it ;  and  the  vendee  may  recover 
the  ffoods  by  action,  as  well  as  the  vendor  may  the  price  of  them. 
Lord  Holt  has  laid  down  the  following  rules ;  ^viz.  That,  notwith- 
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standing  the  earnest,  the  money  must  be  p^iA  upon  fetching  away 
the  goods,  because  no  other  time  for  payment  is  iq>pointecr. 
That  earnest  only  binds  the  bargain,  and  gives  the  party  a  right  to 
demand ;  but  then  a  demand  without  the  payment  of  the  money  is 
void.  That,  after  notice  given,  the  vendor  cannot  sell  the  goods 
to  another  without  a  default  in  the  vendee;  and  therefore  if  the 
vendee  do  not  come  and  pay,  and  take  the  goods,  the  vendor 
ought  to  go  and  request  him ;  and  then  if  he  do  Jiot  come  and 
pay,  and  take  away  the  goods  in  convenient  time,  the  agreement  is 
dissolved,  and  he  is  at  liberty  to  sell  them  to  any  other  person." 
And  such  regard  does  the  law  pay  to  earnest  as  an  evidence  of 
a  contract,  that,  by  the  29  Car.  II.  c.  9.  no  contract  for  the  sale 
of  goods  to  the  value  of  10/.  or  more,  shall  be  valid,  unless  the 
buyer  actually  receive  part  of  the  goods  sold,  by  way  of  earnest 
on  his  part ;  or  unless  he  give  part  of  the  price  to  the  vendor, 
by  way  of  earnest  to  bind  the  bargain,  or  in  part  of  payment ; 
or  unless  some  note  in  writing  be  made  and  signed  by  the  party, 
or  his  agent,  who  is  to  be  charged  with  the  contract.  And  with 
regard  to  soods  under  the  value  of  10/.  no  contract  or  agreement 
for  the  sale  of  them  shall  be  valid,  unless  the  goods  are  to  be 
delivered  within  the  year,  or  unless  the  contract  be  made  in 
writing,  and  signed  by  the  party  or  his  agent,  who  is  to  be  charged 
therewith. 

It  seems  to  be.  established,  that  contracts  for  goods  which 
cannot  be  delivered  immediately  are  not  within  the  statute,  and 
are  binding  without  writing ;  as  an  agreement  to  take  a  carriage 
when  it  is  built,  or  com  when  it  is  threshed,  and  the  like.  And 
this  is  binding,  though  in  fact  the  carriage  be  not  delivered  within 
the  year.  But  if  the  original  agreement  were,  that  it  should  not  at 
any  event  be  delivered  till  after  a  year,  then  the  contract  will  not 
be  valid  unless  it  be  reduced  into  writing.  But  if  the  article  exist 
at  the  time  in  a  state  fit  for  delivery,  if  the  agreement  be  for  more 
than  10/.  it  must  be  in  writing,  notwithstanding  the  delivery  is  to 
be  postponed  to  a  future  day. 

As  soon  as  the  bargain  is  struck,  the  property  of  the  goods  is 
transferred  to  the  vendee,  and  that  of  the  price  to  the  vendor : 
but  the  vendee  cannot  take  the  goods,  until  he  tenders  the  price 
agreed  on.  But  if  he  tender  the  money  to  the  vendor,  and  he 
refuse  it,  the  vendee  may  seize  the  goods,  or  have  an  action  against 
the  vendor  for  detaining  them.  And  by  a  regular  sale  without 
deliverv,  the  property  is  so  absolutely  vested  in  the  vendee,  that 
if  A  seu  a  horse  to  B  for.  10/.  and  B  pay  him  earnest,  or  sign  a 
note  in  writing,  of  the  bargain,  and  afterw^s  (before  the  delivery 
of  the  horse,  or  money  paid)  the  horse  dies  in  the  vendor's  custody, 
still  he  is  entitled  to  the  money,  because  by  the  contract  the  pro- 
perty was  in  the  vendee. 

But  the  property  may  also  in  some  cases  be  transferred  by  sale, 
though  the  vendor  have  none  at  all  in  the  goods ;  for  it  is  expe- 
dient that  the  buyer,  by  taking  proper  precautions,  may  at  all 
events  be  secure  of  his  purchase ;  otherwise  all  commerce  between 
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man  and  Vnkd  must  soon  be  at  an  ettd;  And>  ther^ibre,  die  giHi^ 
nd  rale  of  law  is,  that  all  sates  and  contracts  of  any  tlimg  vtn- 
dibfe,  in  fairs  or  markets  oret*^  (that  is»  open),  shaM  not  only  be 
good  between  the  parties^,  but  also  be  binding  oh  M  thoite  ttaX 
fiuve  any  right  or  propekty  therein.  Market  overt  in  the  country 
is  oAiy  hdd  ok  die  special  days  provided  for  i^artlaitar  towns  by 
Y5harter  o^  prescriptidifi ;  buft  in  London  evei-y  day,  concept  Sunday, 
b  market-day.  The  rottrket-*place,  or  spot  oi  gtound  set  apart  hy 
custom  for  the  sale  of  particular  goods,  is  also  in  the  codntty  \ht 
'6irty  market  overt;  but  in  London  every  shop  in  which  goods  ire 
Exposed  pnbiicly  to  sate  is  market  overt,  for  such  goods  only  t^ 
the  ow^er  professes  to  trade  in.  But  if  roy  'goods  be  stolen  fronl 
nte,  and  ^old  out  of  market  overt,  my  property  is  not  afKered,  and 
I  »ay>  take  them  wherever  1  tind  them.  And  it  iti  ex^jre^y 
provided  by  the  1  Jac.  I.  c.  21.  that  the  Sa4e  of  any  goods  wroiig- 
fdlly  taken  to  any  pawnbroker  in  London,  or  within  two  mil^ 
thiereoiF,^hall  tot  alter  the  property  ;  for  this  bein^  usually  a  clan- 
destine irade,  is  therefore  made  an  exception  taihe  general  rute. 
Andv  eveu  hi  market  overt,  if  the  goods  be  the  property  of  tbt 
kha/g,  «uch  sale  (thoagh  regular  in  all  other  respects)  witl  in  tfo 
case  bind  him ;  though  it  binds  infants,  feme  coverts,  idiots,  and' 
Innatfbs,  and  men  bbyondsca  or  in  prisoti;  or  if  the  good^M 
stolen  from  a  common  person,  and  then  taken  by  the  king's 
^6i&cer  from  the  fieleh,  und  sold  in  open  market ;  still,  if  the  owner 
iMtve  n^^  due  dihgetice  in  >prosectiting  the  thief  to  cohviction,  he 
loses  not  Iris  prdperty  in  the  goods.  So  likewise  if  the  biljer 
kn6w  the  {)roperty  not  to  be  in  the  seller ;  or  Ibere  be  any  other 
fraud  ill  the  transaction:  if  he  know  the  seller  to  be  hn  infant, 
Vir  feme  covert  not  usually  trading  for  heriielf ;  if  the  sale  be  not 
Ynri^narlty  iblM  wholly  made  in  the  ^ir  or  mairket,  or  not  at  the 
tisnal  hours ;  the  otvner's  property  is  not  botihd  thereby.  If  a 
man  boy  his  own  goods  in  a  fair  or  market,  the  contract  of  sale 
nhail  pot  so  bind  him  as  that  he  shall  render  the  price ;  unl^  the 
property  had  been  previously  altered  by  a  farmer  *«fcite.  AlHl, 
votwidiBta'fiding  any  number  of  iirtervening  salc^,  if  the  t^riginal 
vendor,  wlio  sold  without  having  the  pro))erty,  corte  t^xn 
into  pos$^si6n  6f  the  goods,  the  oHginal  owitter  nmy  take  ttiera, 
-Wh^n  found  in  his  hands  who  W^s  guilty  of  the  first  brefa^h  ^rf" 
justice. 

fint  thfere  is  one  species  of  per-sonal  dhattels  in  which  the  peo- 
^petty  is  not  easily  altered  by  sale  without  the  *expreste  consent  of 
the  owner,  and  those  are  horses.  For  a  purcha^^er  gains  no  pro- 
perty in  a  horse  that  has  been  stolen,  unless  it  be  botncht  in  a 
fair  or  market  overt,  accordhig  to  the  direction  of  the  2  P.  &  M. 
-C.7.  and  31  Eliz.  c.  12;  by  which  it  is  enactfed,  that  the  horse 
shall  be  openly  exposed,  in  the  time  of  such  fair  or  maikft, 
for  one  whole  hour  together,  between  tfen  in  the  monriag 
and  son-set,  in  tl^e  public  plnce  used  for  'such  sales,  and  not  in 
any  private  yard  or  stable;  and  aflerwaids  brotiglit  bv  both 
the  vendor  and  vendee  to  the  bortk-keeper  of  such  fair  or  mar- 


Digiti 


zed  b^Google 


ket :  that  toll  be  paid,  if  any  due ;  and  if  not,  one  penny  to  the 
book-keeper ;  who  shall  enter  down  the  price,  colour,  and  marks 
of  tl^e  horse,  with  the  D<lnie^>  additions,  and  abode  of  the 
vendee  and  vendor,  the  latter  beiug  properly  attested.  Nor 
shall  such  sale  take  away  the  property  of  the  o\wier,  if  within  six 
months  after  the  bori^e  is  stolen,  he  puts  in  his  claim  before  some 
magistrate,  )vhere  the  horse  shall  be  found,  and,  within  forty  days 
more,  proves  such  his  property  by  the  oath  of  two  v  itnesses,  and 
teuders  to  the  person  in  possession  such  price  as  he  bond  ^^ft 
paid  for  him  in  market  overt.  But  in  case  any  one  of  the  points 
before-mentioned  be  qot  observed,  such  sale  is  utterly  void ;  and 
(he  owner  shall  not  lose  his  property,  but  at  any  distance  of  time 
may  seize  or  bring  an  action  foV  his  horse,  wherev**r  he  happens  to 
nnd  him. 

A  purchaser  of  ^oods  and  chatteh  may  have  a  satisfactio^ 
from  the  seller,  if  he  sell  t^iem  as  his  own,  and  the  title  prove 
deficient,  without-  any  express  warranty  for  that  purpose.  But 
with  regard  to  the  goodness  of  the  wares  purchased,  the 
vendor  is  not  bound  to  answer ;  unless  he  expressly  warrant 
then)  to  be  sound  and  good,  or  unless  he  knew  l^hepi  to  be 
otber>vise^  and  have  used  any  art  to  disguise  them,  or  unless  they 
turn  out  to  be  diiierent  from  what  he  represented  them  to  the 
buyer. 

The  folIo\yiqg  distinctions,  which  are  laid  down  by  Mr*  Chris- 
tian, i^u  his  notes  on  Blackstone,  seem  peculiarly  referable  to  the 
sale  of  horses.  If  the  purchaser  give  what  is  called  a  sound 
price,  that  is,  such  as  from  the  appearance  and  nature  of  the  horse, 
vyop)i|  he  a  fair^iud  full  price  for  it,  if  it  were  in  fact  free  from  ble- 
miiih  and  vice,  and  he  afterwards  discover  it  to  be  unsound  or 
vicious,  ai>d  return  it  ip  a  reasonable  time,  he  may  recover  back 
the  price  he  has  paid,  in  an  action  against  the  seller  for  so  much 
money  had  and  received  to  hi:^  use,  provided  he  can  prove  the 
seller  knew  of  the  unsoundness  or  vice  at  the  time  of  the  ^ale ;  for 
the  concealment  of  such  a  material  circumstance  is  a  fraiid,  whic^ 
vacates  the  contract.  But  if  a  horse  be  sold  with  an  express  war- 
ranty by  the  seller  that  it  is  sound  and  free  from  vice,  the  buye|r 
may  maintain  an  action  upon  his  warranty  or  special  contract, 
without  returning  the  horse  to  the  seller,  or  without  even  giving 
him  notice  of  the  unsoundness  or  viciousness  of  the  horse  ;  yet  it 
will  raise  a  prejudice  against  the  buyer's  evidence,  if  he  do  not 
give  notice  within  a  reasonable  time  that  he  has  reason  to  be  dis- 
satisfied with  his  bargain.  But  the  warranty  cannot  be  tried  in 
a  general  action  of  assumpsit^  to  recover  back  the  price  of  the 
horse.  In  a  warranty,  it  is  not  necessary  to  shew  that  the 
seller  knew  of  the  horse's  imperfections  at  the  time  of  the 
sale. 

In  sale  of  horses,  it  has  been  considered,  that  without  a  warranty 
of  soundness  by  the  seller,  or  fraud  on  his  part,  the  buyer  must' 
st^nd  to  all  losses  arising  from  latent  defects :  the  same  "has  been 
held,  in  the  sale  of  hops. 
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BAILMBNT, 

Bailment  is  a  delivery  of  goods  in  trusty  upon  a  contract,  express 
or  implied,  that  the  trust  shall  be  faithfully  executed  on  the  part 
of  the  bailee.  As,  if  cloth  be  delivered,  or  (in  the  l^;al  dialect) 
bailed,  to  a  tailor,  to  make  a  suit  of  clothes,  he  has  it  upon  an  im- 
plied contract  to  render  it  again  when  made,  and  that  in  a  work- 
manlike manner.  If  money  or  goods  be  delivered  to  a  commoii 
carrier,  to  convey  from  Oxford  to  London,  he  is  under  a  contract 
in  law  to  pay,  or  carry  them  to  the  person  appointed.  If  a  horse 
or  other  goods  be  delivered  to  an  innkeeper  or  his  servant,  he  is 
bound  to  keep  them  safely,  and  restore  them  when  his  guest  leaves 
the  house.  If  a  man  take  in  ahorse,  or  other  cattle,  to  graze  and 
depasture  in  his  grounds,  which  the  law  calls  agi$tmentt  he  takes 
them  upon  an  implied  contract  to  return  them  on  demand  to  the 
owner.  If  a  pawnbroker  receive  plate  or  jewek  as  a  pledge  or 
security  for  the  re-payment  of  money  lent  thereon  at  a  day  cer* 
tain,  he  has  them  upon  an  express  contract  or  condition  to  restore 
them,  if  the  pledger  perform  his  part  by  redeeming  them  in  due 
time.  And  so  if  a  landlord  distrain  goods  for  rent,  or  a  parish 
oflicer  for  taxes,  these  for  a  time  are  only  a  pledge  in  the  hands 
of  the  distrainors,  and  they  are 'bound  by  an  implied  contract  in 
law  to  restore  them  on  payment  of  the  debt,  duty,  and  expences, 
before  the  time  of  sale ;  or,  when  sold,  to  render  back-the  over- 
plus. If  a  friend  deliver  any  thing  to  his  friend  to  keep  for  him, 
the  receiver  is  bound  to  restore  it  on  demand.  But  such  a  general 
bailment  will  not  charge  the  bailee  with  any  loss,  unless  it  happen 
by  gross  neglect,  which  is  an  evidence  of  fraud :  but  if  he  under-* 
take  specially  to  keep  the  goods  safely  and  securely,  he  is  bound 
to  take  the  same  care  of  them  as  a  prudent  man  would  take  of 
hb  own. 

In  all  these  instances  there  is  a  special  qualified  property  trans- 
ferred from  the  bailor  to  the  bailee,  together  with  the  possession. 
And,  on  account  of  this  qualified  property  of  the  bailee,  he  may  (as 
well  as  the  bailor)  maintain  an  action  against  such  as  injure  of 
take  away  these  chattels. 


CHAPTER  XV. 
0/ Bilbo/ Exchange,  Bank  Notes,  Bankers  Checks,  tfc. 

BILLS   OF  EXCHANGE. 

A.  BILL  of  exchange  is  defined  by  Blackstone  to  be  *'  an  opea 
letter  of  request  from  one  man  to  another,  desiring  him  to  pay  a 
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sum  named  therein  to  a  third  person  on  his  account,  either  at  sight, 
or  a  certain  number  of  days,  after  sight,  or  after  date,  or  at  single, 
double,  or  treble  usance,  or  on  demand.'' 

These  bills  are\either  foreign  or  inland :  f(n*eign,  when  drawn' 
by  a  merchant  residing  abroaid  upon  his  correspondent  in  Eng- 
land, or  vice  versd ;  and  inland,  where  both  the  drawer  and  the 
drawee  reside  within  the  kingdom.  Formerly,  foreign  bills  of 
exchange  were  much  more  regarded  in  the  eye  of  the  law  than 
inland  ones,  as  being  thought  of  more  public  concern  than  inland 
ones.  But,  now,  by  9  &  10  W.  III.  c.  17.  and  3  &  4  Ann.  c.  1. 
inland  bills  of  exchange  stand  nearly  on  the  same  footing  as 
foreign  ones ;  what  was  the  law  and  custom  of  merchants  with 
respect  to  the  one,  and  taken  notice  of  as  such,  is  now  by  these 
statutes  enacted  with  regard  to  the  other. 

The  peculiar  properties  of  a  bill  of  exchange  are,  first,  that  it 
is  assignable  to  a  third  person  not  named  in  the  bill,  or  party  to 
the  contract,  so  as  to  vest  in  the  assignee  a  right  of  action  in  his 
own  name ;  which  right  of  actiojn  no  release  by  the  drawer  to  the 
acceptor,  nor  set-off  or  cross  demand  due  from  the  former  to  the 
latter,  can  affect.  And,  secondly,  that  although  a  bill  of  ex- 
change be  not  a  specialty,  but  merely  a  simple  contract,  yet  it 
will  be  presumed  to  have  been  originally  given  for  a  good  and 
valuable  consideration. 

Besides  these  privileges,  to  which  a  bill  of  exchange  is  entitled, 
a  release  by  the  drawer  to  the  acceptor,  or  a  set-off  or  cross  de- 
mand due  from  the  former  to  the  latter,  cannot  affect  the  right  of 
action  of  the  payee  or  indorsee ;  whereas  in  most  other  choseM  in 
action,  a  release  from  the  obligee,  or  a  set-off  due  from  him  to  the 
obligor,  may  be  an  effectual  bar  to  the  action. 

Bills  of  exchange  payable  to  order,  are  assignable  by  indorse- 
ment; but  if  payd[)leto  bearer,  they  are  transferable  by  delivery 
without  indorsement. 

Of  ike  Parties  to  a  Bill  of  Exchange. 

The  person  who  makes  or  draws  the  bill  is  termed  the  drawer  ; 
he  to  whom  it  is  addressed  is,  before  acceptance,  called  the 
drawee^  and  afterwards  the  acceptor ;  the  person  in  whose  favour 
it  is  drawn  is  termed  the  paj^ee,  and  when  he  indorses  the  bill, 
the  indorser;  and  the  person  to  whom  he  transfers  it  is  called 
the  indorsee:  and,  in  all  cases,  the  person  in  possession  of  the  bill 
is  called  the  holder.  But,  besides  these  immediate  parties,  a  per- 
son may  become  a  party  to  it  in  a  collateral  way:  as  where 
the  drawee  refuses  to  accept,  any  third  party,  after  protest  for 
non-acceptance,  may  accept  for  the  honour  of  the  bill  senerally, 
or  of  the  drawer,  or  of  any  particular  indorser ;  in  which  case  an 
acceptance  is  called  an  acceptance  supra  protest,  and  the  person 
making  it  is  styled  the  acceptor  for  the  honour  of  the  person  on 
^  whose  account  he  comes  forward ;  and  he  acquires  certain  rights, 
and  subjects  himself  to  nearly  the  same  obligations,  as  if  the  bill 
had  been  directed  to  him.    A  person  may  also  become  party  to 
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the  instrument  by  paying  it  svpra  prateMt,  eilkev  for  the  honoof 
of  the  drawer  or  indorsers. 

All  persons,  whether  merchants  or  not,  having  capacity  and  iin-; 
derstaoding  to  contract,  may  be  parties  to  a  bill  of  exchange. 

Corporations,  by  the  iaterveDtion  of  their  agents,  may  he  ^par- 
ties to  a  bin  of  exchange.  But  by  the  6  Ann.  c  *22.  §  9.  and 
15  Geo.  [I,  C.13.  §5.  a  restraint  is  imposed  by  the  legiilature  as 
to  the  mode  in  which  corporations  (except  the  gotrernor  and  oom-r 
paay  of  the  Bank  of  England)  may  draw  bilU ;  it  having  been 
enacted,  **  that  it  shall  not  be  lawful  for  any  body  politic  or  corpo- 
rate whatsoever,  or  for  any  other  persons  whatsoever,  united  or  to 
be  united  in  covenants  or  partnership,  exceeding  th/e  number  of 
six  persons^  in  England,  to  borrow,  owe,  or  tal^e  up  any  sum  oi 
sums  of  money,  on  their  bills  or  notes  payable  on  demand^  or  ai 
any  less  time  than  six  months  from  the  borrowing  thereof,^  during 
the  continuance  of  the  privilege  of  exclusive  banking  granted  to 
the  governor  and  company  of  the  Bank  of  England. 

An  in6iot  cannot  bind  himself  by  a  bill  or  note  drawa  in  Iho 
course  of  trade,  nor  can  an  action  be  supported  against  him  on  a 
bill  or  note  given  by  him  for  necessaries.  But  as  the  conti?iol  of 
an  Infant  is  only  vpidable,  and  not  abs^utely  void,  an  expre^  pcor 
mise  of  payuMnt,  after  he  cUtains  his  foU  age,  will  reqdev  him 
liable.  A  bare  acknowledgment,  however,of  Ike  debt  will  not  be 
fluiHcient  confirmation ;  neither  will  a  promise  to  pay  a  part,  or 
actual  payment  of  a  part,  create  any  further  liability. 

A  feme  covert  cannot  bind  herself  by  drawing  a  bill  of  ex^ 
change,  though  she  be  living  apart  from  l;er  husband,  and  have 
a  separate  maintenaaee  secured  to  her  by  deed.  Where  her 
husband  is  in  legal  consideration  dead,  as  where  he  is  trana- 
-ported,  bfiniebed,  and  the  like,  she  nuiy  contract  so  as  to  be  liable 
\tk  law. 

But  although  no  action  can  be  supported  4»n  a  bill  drawn,  in^ 
dorsed,  or  accepted  by  a  person  incapable  of  binding  hioAself, 
against  such  incapacitated  person,  yet  it  is  nevertheless  valid 
against  ail  other  competent  parties  thereto.  Thus,  in  a|i  action 
against  the  acceptor  of  a  bill  of  exchange  by  the  indorsee,  it  is  no 
defence  that  the  drawer,  who  indorsed  the  bill,  was  at  that  time 
an  infant,  or  a  feme  covert ;  for  though  the  holder  is  precloded 
from  suing  any  anterior  party,  he  will  still  he  at  liberty  to  sue  any 
subsequent  party  to  the  bill. 

Bills  of  exchange  may  be  drawn,  accepted,  or  indorsed,  by  the 
party's  agent  or  attorney,  who  may  be  constituted  by  parole.  In 
such  case  the  principal  is  said  to  draw,  accept,  or  indorse  by  pf»- 

•  curation.  And  as  this  agency  is  a  mere  ministerial  o$ce,  many 
persons,  though  incapable  of  contracting  in  their  own  right,  may 
be  agents  for  this  purpose,  such  as  infants,  femes  covert,  peraons 
attainted,  outlawed,  excommunicated,  aliens,  &c.     But  in  wa<h 

•  rases  it  is  incumbent  on  the  agent,  if  required,  to  produce  his  an- 
thority  to  the  holder,  and  if  he  do  not,  the  owner  may  treat  Hmt 

'  bill  as  dishonoured. 
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When  &  person  has  autliority,  as  agent,  to  draw,  accept,  or  in- 
dorse a  bill  for  his  principal,  he  must  either  write  the  name  of  hi^ 
pHiit;k>^l,  or  state  in  writing  that  he  draws.  Sec.  as  agent ;  other - 
Wise  the  a6t  Will  not  be  binding  on  the  principal.  Besides,  if  an 
a^ebt  should  accept  a  bill  in  his  own  name,  which  was  directed  t6 
hun  personally,  and  not  to  his  principal,  although  such  direction 
d^scribied  him  in  his  official  character,  he  will  be  personally  respon- 
sible; unless  th  the  case  of  an  agent  contracting  on  the  behalf  of 
government. 

By  the  custbm  6f  merchants,  where  there  are  joint  tracl^ca,  aad 
otte  6f  Ihem  accepts  a  bill  drawn  on  them  for  himself  and  partner^ 
or  in  his  own  name  only,  such  acceptance  binds  the  copartner? 
ship;  if  It  concern  the  ti*adc.  But  the  acceptance  of  one  of  several 
^rtnets,  6h  behalf  of  himself  and  copartners,  will  not  bind  the 
others,  Tf  it  concerns  the  acceptor  only  in  a  sieparate  and  distinct 
iitter^t,  and  the  holder  of  the  bill,  at  the  time  he  becama  so,  was 
aWate  of  that  circumstance.  If,  however,  the  plaintiff  be  a  bond 
fide  holder,  for  a  sufficient  consideration,  and  had  no  such  know- 
ledge kt  the  time  he  first  became  possessed  of  the  bill,  no  subse- 
quently acquired  knowledge  of  t^e  .misconduct  of  the  partner  in 
living ^uch  security,  can  disaffirm  the  act,  but  he  may  recover  od 
stich  billagainst  all  the  partners. 

But,  after  the  dissolution  of  partnership,  if  a  bill  be  6ent  inta 
circulation,  all  the  partners  must  join  in  the  indorsement ;  for  ene 
t>f  several  copartners  cannot,  so  as  to  bind  the  firm,  put  the  part-^ 
ttership  name  on  any  negotiable  security,  even  though  it  existed 
ptior  to  the  dissolution,  or  were  for  the  purpose  of  liquidating 
the  partnership  debts,  notwithstanding  such  partner  may  have  had 
autho'Hty  to  settle  the  ]>artnership  aflairs ;  it  being  a  principle  of 
law,  that  the  nioineut  the  partnership  ceases,  the  partners  become 
di^itet  persons,  and  from  that  time  they  are  tenants  in  common 
of  ihe  partnership  property  undisposed  of.  On  the  same  prin* 
cfple,  after  a  secret  act  of  bankruptcy  by  one  of  two  partners, 
the  o'tlier  cannot  transfer  the  property  in  a  bill  which  be- 
longed to  the  firm  before  the  bankruptcy:  and  the  property  in 
the  bill  can  only  be  traiisferred  by  the  respective  indorsements 
of  the  assignees  of  the  bankrupt  partner  and  of  the  solvent 
partner. 

If  the  members  of  a  copartnership,  each  in  his  individual  capa- 
city, employ  one  factor,  and  he  draws  on  all  of  them,  and  one  Ac- 
cepts, the  acceptance  will  not  bind  the  rest. 

if  &  bill  be  drawn  on  two  persons,  not  being  partners,  and  it  be 
accepted  by  only  one  of  them,  it  should  be  protested. 

Of  the  Requisites  ej  a  Bill  of  Exehange. 

In  order  to  constitute  a  bill  oi  exchange  or  promissory  note,  no 
particular  form  or  precise  words  are  necessary.  An  order  or  pro- 
mise to  deliver  money,  or  a  promise  that  I.  S.  shall  receive  luouey, 
or  a  promise  to  be  accountable  or  responsible  for  it,  will  be  a  suf- 
ficrent  bill  or  note. 
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There  are  two  principal  qualities  essential  to  the  validity  of  a  bill 
or  note  ;  first,  that  it  be  payable  at  all  events,  not  dependent  on 
any  contingencies,  nor  payable  out  of  a  particular  fund ;  and,  se- 
condly, that  it  be  for  the  payment  of  money  only,  and  not  for  the 
payment  vf  money  and  performance  of  some  act,  or  in  the  alterna- 
tive. And  if  'the  bill  or  note  be  insufficient  in  its  formation  in 
either  of  these  respects,  it  will  not  become  valid  by  any  subsequent 
occurrence  rendering  the  payment  no  longer  contingent.  The  fol- 
lowing cases  will  illustrate  these  positions : — 

Thus,  an  order  or  promise  to  pay  money,  *'  provided  the  terms 
mentioned  in  certain  letters  shall  be  complied  with  ;*'  to  pay  a  cer- 
tain sum  out  of  W.  S.*s  money  as  soon  as  you  receive  it  ;*'  or, 
**  provided  L.  S.  shall  not  pay  Uie  money  by  a  particular  day  ;'*  or 
an  order  or  promise  to  pay  *'  out  of  his  growing  subsbtence ;"  or  to 
pay  asailor*s  wages,  *'  if  he  do  his  duty  as  an  able  seaman  ;*'  or  a 
request  to  J.  S.  to  pay  a  certain  sum  **  out  of  the  moneys  in  J.  S.*s 
hands,  belonging  to  the  proprietors  of  the  Devonshire  mines  ;*'  or 
*'  out  of  a  named  payment,  when  due  ;*'  and  the  like ;  is  not,  in 
either  case,  a  bill  or  note,  on  account  of  the  contingency  to  which 
the  payment  is  subject.  So  an  order  from  the  owner  of  a  ship  to 
the  freighter,  to  pay  money  **  on  account  of  freight,'*  is  not  valid, 
because  the  quantity  due  on  freight  may  be  open  to  litigation.** 
Neither  is  a  bill  or  note  given  for  the  delivery  of  horses  and  a 
wharf,  and  payment  of  money,  on  k  particular  day. 

If,  however,  the  event  on  which  the  payment  is  to  depend  must 
inevitably  happen,  it  is  of  no  importance  how  Ions  the  payment 
may  be  in  suspence.  And  therefore  if  a  bill  be  drawn,  payable 
six  weeks  fifter  the  death  of  the  drawer's  father,  or  payable  to'an 
infant  when  he  shall  come  of  age,  specifying  the  day  when  that 
evenrt  shall  happen,  it  will  be  valid  and  negotiable. 

The  statement  of  a  particular  fund  in  a  bill  of  exchange  will 
not  vitiate  it,  if  it  be  inserted  merely  as  a  direction  to  the  drawee 
how^  reimburse  himself.  And  therefore  where  J.  S.  drew  a  bill 
on  J.  N.  and  directed  him,  one  month  after  date,  to  pay  A.  B.  or 
order  a  sum  of  money,  "  as  his  quarter's  half-pay  from  the  24th 
June  to  25th  September  next  in  advance  ;*'  the  bill  was  held  to  be 
valid,  because  it  was  not  payable  on  a  contingency,  nor  out  of  a 
particular  fund,  and  was  made  payable  at  all  events;  the  menUoa 
of  the  half-pay  being  only  by  way  of  direction  to  the  drawee,  how 
he  should  reimburse  himself. 

Stamp-Duty, — A  bill  of  exchange  cannot  be  given  in  evidence, 
nor  is  it  in  any  manner  available,  unless  it  be  duly  stamped,  that 
b,  not  only  with  a  stamp  of  the  proper  value,  but  also  of  the  pro- 
per denomination. 

I>«/r.-~  Regularly  the  date  of  a  bill  of  exchange  oa|^ht  to  be 
clearly  expressed  at  fall  length  in  words.  But  a  date  is  not,  in 
general,  essential  to  the  validity  of  a  bill ;  for  when  the  date  has 
been  omitted,  it  will  be  intended  to  bear  date  on  the  day 
when  it  was  made.  By  the  17  Geo.  111.  c.  20.  however,  all  bills  of 
exchange,  or  drafts  in  writing,  being  negotiable  or  transferable. 
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for  tbe  payment  of  twenty  shillings^  or  any  sum  less  than  five . 
pounds,  or  on  which  twenty  shillings  or  less  thab  five  pounds  shall 
remain  undischarged,  shall  bear  date  before  or  at  the  time  of 
drawing  or  issuing  thereof. 

-  Alteration. ^It  a,  bill,  &c.  after  it  has  been  drawn,  accepted,  or 
indorsed,  be  altered  in  any  material  respect,  without  the  consent 
of  the  parties  privy  thereto,  it  will  discharge  them  from  all  liabi- 
lity thereon,  though  the  bill  may  afterwards  come  into  the  hands 
of  an  indorsee  not  aware  of  tbe  alteration ;  and  such  alteration 
will  have  the  same  effect  as  to  the  drawer's  liability  on  the  ori- 
ginal consideration.  A  material  alteration,  even  by  a  stranger, 
will  equally  vitiate  a  bill.  But  a  mere  correction  of  a  mbtake,  as 
by  inserting  the  words  ''  or  order,"  in  furtherance  of  the  original 
intention  of  the  parties,  will  not  vitiate  the  bill,  if  made  before  the 
bill  was  circulated.  So,  if  the  alteration  be  not  in  the  time  of 
payment,  &c.  or  other  material  part,  the  bill  will  not  be  affected 
by  it. 

In  general,  if  a  bill  has  been  altered  before  acceptance  or  indorse- 
ment, tbe  acceptor  or  indorsee  cannot  take  any  advantage  of  the 
alteration ;  and  the  consent  of  any  one  of  the  parties  to  the  altera- 
tion will,  in  general,  preclude  him  from  objecting  to  it. 

Of  the  person  to  ^whom  the  bill  i$  made  payable. — A  bill  of 
exchange  or  promissory  note  must  regularly  specify  to  whom  it  is 
to  be  paid :  but  if  it  be  drawn  payable  to  a  fictitious  person  or  his 
order,  and  indorsed  in  his  name,  by  consent  between  the  drawer 
and  acceptor,  it  b  in  effect  a  bill  payable  to  bearer,  and  ipay  be 
declared  on  as  such  in  an  action  by  an  innocent  indorsee  for  a 
valuable  consideration  against  all  the  parties  who  knew  that  the 
payee  was  a  fictitious  person.  But,  in  the  case  of  Bennet  v.  Far*- 
■ell,  it  was  held,  that  a  bill  of  exchange  made  payable  to  a  ficti- 
tioHS  person  or  his  order  is  neither  in  effect  payable  to  the  order 
of  the  drawer  nor  to  the  bearer,  but  is  completely  void ;  though, 
if  money  paid  by  the  holder  of  such  a  bill  as  the  consideration. of 
its  bting  mdcH'sed  actually  get  into  the  hands  of  the  acceptor,  it 
nmy  be  recovered  back  as  money  had  and  received. 

JnegotialfilHy. — The  negotiability  of  a  bill  of  exchange  depends 
oil  the  insertion  of  sufficient  operative  words  of  transfer.  The 
Boodes  of  making  a  bill  transferable  are,  by  making  it  payable  to 
A  or  order,  or  A's  order,  or  to  A  or  beiu^r,  or  to  bearer  generally. 
^aiue  received. — It  is  not  essentially  necessary  to  insert  the 
woi^  **  value  received,"  they  being  implied  in  every  bill  and  in- 
dorsement as  much  as  if  they  had  been  expressed  in  totidem 
vtrhia.  But,  to  entitle  the  holder  of  an  inland  bill  or  note  (for 
ibe  paytnent  of  90/ .  or  upwards)  to  recover  interest  and  damages 
against  the  drawer  and  indorser,  in  default  of  acceptance  or  pay- 
men;^  these  words  should  be  inserted.  9  &  10  W.  III.-  c;17« 
S  Sc  4  Ann.  c.  9.  §  4. 

CamskkraUan.'-A  bill  of  exchange  is  presumed  to  have  been 
made  upon  a  good  and  valuable  consideration.  But,  between  the 
drawer  and  acceptor,  the  drawer  and  payee  and  his  agent,  and  the 
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indorsee  and  his  immediate  indorter,  the  legality,  or  want  of  con- 
sideration, or  the  insufficiency  of  the  amou|)t  thereof,  may  be  in- 
sisted on  by  way  of  defence  to  an  action  on  the  bill ;  and  where  a 
bill  is  for  accommodation,  and  the  holder  has  given  value  only  for 
a  |)artof  the  amount,  he  cannot  recover  upon  the  bill  beyond  that 
sura. 

Wherever  the  defendant  is  at  liberty  to  insist  on  the  want  of  con- 
sideration as  a  defence,  he  may  also  insist  that  the  consideration 
was  illegal.  In  those  cases,  in. which  the  legislature  has  declared 
that  the  illegality  of  the  contract,  or  consideration,  shall  make  the 
bill  or  note  void,  (vtz.  where  it  was  made  in  consideration  of  sign- 
ing a  bankrupt's  certificate,  5  Geo.  11.  c.39.  §  11.  or  for  money 
lost  in  gaming,*  ^c.  9  Ann.  c.  14.  §  1 ;  or  for  money  lent  on  an 
usurious  contiuct,  12  Ann.  st.  2.  c.  16 ;  or  for  the  ransom  of  a 
ship,  22  Geo.  III.  c.  25.  §  2 ;  or  made,  indorsed,  &c.  in  France 
during  the  war,  34  Geo.  III.  c.9.  §  4.)  the  holder,  notwithstand- 
ing he  took  the  bill  bond  fide,  and  gave  a  valuable  consideration 
for  it,  can  only  resort'to  the  party  from  whom  he  received  the  bill, 
and  from  whom  he  can  recover  only  on  the  original  consideration. 
In  cases,  however,  where  the  illegality  of  consideration  is  such  as 
does  not  fall  within  the jabove-mentioned  statutary  prohibitions,  the 
holder  cannot  be  affected  with  the  transaction  between  the  original 
parties,  unless  he  either  had  notice,  or  took  the  bill  after  it  beoune 
due  from  a  person  who  had  notice  of  the  illegal  consideration  on 
which  the  bill  was  given.  And  in  general,  where  the  bill  is  fair 
and  legal  in  its  reception,  a  subsequent  illegal  contract  or  consi- 
deration taking  place  on  the  indorsement,  &c.  will  not  invalidate 
it  in  the  hands  of  a  bond  fide  holder^ 

Where  a  new  security  is  taken  in  lieu  of  another,  void  in  respect 
of  usury,  Sec,  it  will  be  equally  invalid  in  the  hands  of  the  party 
to  the  first  illegal  transaction,  but  not  in  the  hands  of  a  boni  fide 
holder. 

Of  the  Acceptance. 

Presentment  for  Acceptance^ — When  a  bill  is  drawn  payable 
within  a  certain  time  ailer  sight,  it  is  necessary,  in  order  to  fix  the 
time  when  the  bill  is  to  be  paid,  to  present  it  to  the  drawee  for 
acceptance.  In  other  cases,  it  is  not  essentially  necessary  for  the 
holder  to  present  the  bill  before  it  is  due. 

No  particular  time  is  fixed  when  a  bill  of  exchangee  is  to  be  pre- 
sented for  acceptance.  The  only  rule,  in  all  cases  of  bills  of  ex- 
change is,  that  due  diligence  must  be  used  and  care  taken  that  the 
bill  be  presented  within  a  reasonable  time. 

^  Presentment  should  be  made  during  the  usual  hours  of  bnaineai; 
bnt  illness,  or  any  other  reasonable  cause,  will  excuse  a  present- 
ment within  a  reasonable  time. 


*  It  is  lield,  that  a  bill  of  exchange  founded  on  a  gambUnf^ 
good  in  the  handa  of  a  bonAflde  holder ;  and  by  58  Geo.  III.  c.  93.  a  bill  of  ex- 
change or  promiMory  note,  although  founded  upon  an  usurious  contract,  doea 
not  vitiate  the  same  in  the  hands  of  a  bonAJide  holder,  not  knowing  the  vsui- 
ou^  contract. 
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On  the  presentment  of  a  bUl/thc  drawee  is  entitled  to  keep  it 
twenty-four  hours  in  his  possession  after  the  presentment,  for  the 
purpose  of  examining  whether  he  has  any  effects  of  the  drawer*s 
in  his  hands.  But  if  he  should  require  farther  time,,  the  holder 
should  give  immediate  notice  to  the  indorsers  and  drawer. 

In  all  cases  of  presentment  for  acceptance  or  payment  of  a  bill, 
it  is  incumbent  on  the  holder  to  present  it  at  the  house  of  the 
drawee.  If  he  have  removed,  the  bolder  must  use  every  reason- 
able endeavour  to  find  out  where  he  has  removed,  and  make  pi^*- 
sentment  there.  In  case  of  his  decease,  presentment  must  be  made 
to  his  personal  representative,  if  he  live  within  a  reasonable  dis- 
tance :  but  if,  on  mquiry,  it  appears  that  the  drawee  never  lived  at 
the  place  where  the  bill  states  him  to  reside,  or  that  he  has  ab- 
sconded, then  the  bill  is  to  be  considered  as  dishonoured. 

Acceptance, — An  acceptance  may  be  either  absolute  or  quali- 
fied.    But  whethei:  absolute  or  qualified,  is  a  question  of  law. 

An  absobtte  acceptance  is  an  engagementto  pay  the  bill  accord- 
ing to  the  tel^(>r.  The  most  usual  and  formal  method  of  making 
such  an  acceptance  is,  for  the  drawee  to  write  on  the  bill  the 
word  **  accepted,''  and  subscribe  his  name  ;  or  to  write  the  word 
*'  accepted"  only ;  or  merely  to  Subscribe  his  name  at  the  bottom 
or  across  the  bill.  For  the  convenience,  however,  of  mercantile 
affairs,  an  acceptance,  or  promise  to  accept,  by  collateral  writing 
or  even  by  parole,  is  equally  binding  with  an  acceptance  on  the 
face  of  the  bill.  Any  act  indeed  of  the  drawee,  which  demonstrates 
a  consent  to  comply  with  therequest  of  the  drawee,  will  constitute 
an  acceptance.  A  promise  of  this  nature,  "  Leave  the  bill,  and  I 
will  accept  it,"  will  amount  to  an  acceptance,  although  the  holder 
had  no  consideration  for  the  promise.  A  direction  to  a  third  per- 
son to  pay  the  hill,  written  thereon;  or  any  other  paper  relating 
to  the  transaction,  will  amount  to  an  acceptance.  A  verbal  or 
written  promise  to  accept  at  a  future  period  a  bill  already  drawn, 
or  that  a  bill  then  drawn  shall  meet  due  honour,  or  shall  be  accept- 
ed,  or  certainly  paid  when  due,  amounts  to  absolute  acceptance. 

And  although,  regularly,  a  bill  ought  to  be  accepted  before  the 
day  on  which  the  money  is  to  be  paid,  yef.  an  acceptance  after  the 
day  will  bmd  the  drawee :  the  drawer  and  indorsers  are  however 
discharged,  unless  due  notice  of  non-acceptance,  or  non-payment  at 
the  time  the  bill  became  due,  were  given. 

An  acceptance  may  be  implied  as  well  as  expressed ;  and  this 
implied  acceptance  may  be  inferred  from  the  drawee*s  keeping  the 
bill  a  great  length  of  time,  or  any  other  act  which  ind!ices  the 
holder  not  to  protest  it,  or  to  consider  it  as  accepted. 

But  a  promise  to  accept  a  bill  not  in  existence  at  the  time  the 
promise  to  accept  was  given,  but  which  was  to  be  drawn  at  a  future 
time,  has  been  held  not  to  amount  to  an  acceptance,  unless  it  in- 
iuence  some  person  to  take  or  retain  the  bill. 

Nither  will  the  expression,  '*  There  is  your  bill— all  is  right/' 
amount  toyan  acceptance,  unless  intended  to  induce  the  holder  to 
conceive  it  as  such.    And  if  the  drawee  say,  he  cannot  accept 


Digiti 


zed  by  Google 


-564  Bills  of  Exchange.  \uo€ML  iv. 

without  further  directioB  from  I.  S.  and  1.6.  afterwards  desires 
hun  to  accept,  and  draw  upon  A.  B.  for\  the  amount,  the  mere 
drawing  upon  A.  B.  will  not  amount  to  an  acceptance  before  the 
bill  on  A.  B.  is  paid. 

A  fualijied  acceptance  is  when  the  drawee  undertakes  to  pay  the 
bill  in  any  other  manner  than  according  to  the  tenor  and  effect 
thereof.  This  species  of  acceptance,  if  qualified  with  a  condition, 
is  called  a  etmdUumal  accepianu.  The  holder  of  the  bill  may 
consider  a  qualified  acceptance  as  a  nullity,  and  protest  the  bill  for 
non-acceptance :  but  if  he  do  receive  it,  he  should,  in  (Ncder  to 
bind  the  other  parties  to  the  bill,  give  immediate  notice  to  them  of 
the  nature  of  the  acceptance  ofieml. 

Any  act  which  evinces  an  intention  not  to  be  bound,  unless  upoa 
a  certain  event,  b  a  conditional  acceptance.  Thus,  an  acceptance 
by  the  drawee  of  a  bill,  to  pay  **  when  goods  consigned  to  him 
were  sold;  or,  **  upon  account  of  the  ship  Thetis,  when  in  cash  for 
the  said  vessel's  cargo  ;**  or,  *"  as  remitted  for  ;**  or  an  answer,  **  that 
the  bill  would  not  be  accepted  till  a  money  bill  was  paid  ;*'  have 
been  held  to  be  a  conditional  acceptance,  and  not  to  render  the 
acceptor  liable  to  the  payment  of  the  bill  until  the  contingency  has 
taken  place ;  when  such  conditional  acceptance  will  become  as 
biodbg  as  an  absolute  one. 

An  acceptance  may  also  he  partial:  as  when  the  drawee  under- 
takes to  pay  part  of  the  sum  for  which  the  bill  is  drawn,  or  to 
pay  at  a  different  time  or  place.  But  in  all  cases  of  a  conditional 
or  partial  acceptance,  the  holder  should,  if  he  mean  to  resort  to 
the  other  parties  to  the  bill  in  default  of  payment,  give  notice  to 
them  of  such  conditional  or  partial  acceptance.  And,  in  the  like 
circumstances,  the  acceptor  should  be  careful  to  express  in  the 
acceptance  the  condition  he  may  think  proper  to  annex ;  for  if 
the  condition  be  not  expressed  in  a  written  acceptance,  he  will 
not  be  entitled  to  avail  himself  of  it  against  any  subsequent  party 
between  him  and  the  person  to  whom  the  acceptance  wds  given, 
who  took  the  bill,  without  notice  of  the  condition,  and  gave  a  valu- 
able consideration  for  it.  But  if  the  agreement  to  accept  be  con- 
ditional, and  a  third  person  take  the  bill,  knowing  of  the  conditions 
annexed  to  the  agreement,  he  takes  it  subject  to  those  conditiojis. 

If  a  bill  be  accepted  payable  at  the  house  of  the  acceptor's 
banker,  the  party  tak'mg  such  special  acceptance  most  present  it 
for  payment  within  the  usual  banking  hours  (which  in  London  do 
not  extend  beyond  five  o'clock),  at  the  place  where  it  is  made 
payable:  if  he  present  it  afler  such  hours  without  effect,  it  is 
no  evidence  of  the  dishonour  of  the  bill,  so  as  to  charge  the 
drawer. 

By  the  1  &  2  Geo.  IV.  c.  78.  regulating  the  acceptance  of  bills 
of  exchange,  it  is  declared,  that  whereas,  aoeording  to  law  as 
hath  been  adjudged,  where  a  bill  is  accepted  payable  at  a  banker's^ 
the  acceptance  hereof  is  not  a  general  but  a  qualified  acceptance ; 
and  whereas  a  practice  hath  very  generally  prevailed  among  mtf- 
chants  and  traders  so  to  accept  buh,  and  the  same  have^  among 
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such  persons,  been  very  generally  considered  as  biUs  igeoeraUy 
accepted,  and  accepted  without  qualification ;  and  whereas  many 
persons  have  been,  and  may  be  much  prejudiced  and  misled  by 
such  practice  and  understanding,  and  persons  accepting  bills  may 
relieve  themselves  from  all  inconvenience  by  giving  such  notice  as 
hereinafter  mentioned  of  their  intention  to  make  onlv  a  qualified 
acceptance  thereof;  it  is  therefore  enacted,  that  if  aay  person 
shall  accept  a  bill  of  exchange,  payable  at  the  house  of  a  banker 
or  other  place,  without  ^rther  expression  to  his  acceptance,  such 
acceptance  shall  be  deemed  and  taKen  to  be,  to  all  intents  and  pur* 
poses,  a  general  acceptance  of  such  bill;  but  if  the  acceptor  shall 
m  his  accept^ce  express,  that  he  accepts  the  bill,  payable  at  a 
banker's  house  or  other  place  onfy,  and  not  otherwise  or  elsewhere, 
such  acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents 
and  purposes,  a  qualified  acceptjemce  of  such  bill,  and  the  acceptor 
shall  not  be  liable  to  pay  the  said  bill,  except  in  defiault  of  pay- 
pent  when  such  payment  shall  have  been  first  duly  demanded  at 
such  banker's  house  or  other  place.  Apd  no  acceptance  of  any 
inland  bill  of  exchange  shall  be  sufficient  to  charge  any  persoD, 
unless  such  acceptance  be  in  writing  on  such  bill,  or  if  there  be 
more  than  one  part  of  such  bill,  on  one  of  the  said  parts. 

In  case  of  the  failure  of  the  drawer,  the  drawee  ought  not  to 
accept  bilU  after  he  is  aware  of  that  circumstance.  But  if  the 
drawee,  not  having  notice  of  the  bankruptcy  of  the  drawer,  ac* 
cept  a  bill  drawn  on  him  after  such  bankruptcy,  he  will  be  jus- 
tified in  paying  his  acceptance,  although  he  has  afterwards  h^urd 
of  the  bankruptcy. 

Liability  of  the  Acceptor, — The  acceptor  of  a  bill  of  exchange, 
by  reason  of  his  acceptance,  is,  in  case  of  its  not  being  duly  ho- 
noured, considered  as  primarily  liable  to  all  the  parties  to  thebiU; 
and  an  express  agreement  only  will  discharge  him.  It  was  formerly 
doubted,  whether  the  drawer  could  maintain  an  action  against  the 
acceptor  if  he  had  been  obliged  to  pay  the  bill.  But  in  Parminster 
V.  Symons,  it  was  solemnly  determined,  that  the  drawer  of  a  bill 
of  exchange  might  maintain  in  his  own  name,  and  withont  an 
assignment  from  the  payee,  a  special  action  on  the  case  against 
the  acceptor,  and  recover  the  money  so  paid  ;  he  having  paid  th« 
bill,  and  the  drawee  having  effects  of  his  in  his  hands. 

This  obligation  of  the  acceptor  is  in  general  irrevocable ;  for  if 
the  drawee  of  a  bill  put  his  name  on  it  as  acceptor^  he  cannot  af- 
terwards, even  before  it  has  been  delivered  to  the  payee,  discharge 
his  acceptance  by  erasing  his  name,  unless  such  acceptance  has 
been  made  by  mistake. 

Neither  can  the  liability  of  the  acceptor  be  released  or  dis- 
charged, otherwise  than  by  payment,  or  express  release,  or  by 
the  Statute  of  Limitations.  Thus,  the  holder  of  a  biU  of  ea- 
fchange,  having  been  informed  that  the  acceptor  had  not  received 
zny  consideration  for  it,  for  several  years  alter  it  became  due  re- 
ceived interest  upon  the  bill  from  the  drawer ;  but  at  length  having 
commenced  an  action  against  the  acceptor,  it  was  held,  that  the 
action  was  maintainable,  and  that  nothing  but  an  express  agreement 
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would  disdiarge  the  acceptor,  and  diat  no  indulgence  to  him  or 
the  drawer  would  have  that  operation. 

A  parole  release  of  the  acceptor's  responsibility  will  be  suffix 
cieiit.  But,  to  render  this  efficient,  the  words  mast  amount  to  an 
absolute  renunciation  of  all  claim  upon  him  in  respect  of  the  bilL 

Non-Accepidfue  and  Notice  thereof.— If  a  bill  be  presented,  and 
an  acceptance  refused,  or  a  qualified  acceptance  only  offered,  or 
any  other  default  made,  after  protest,  due  diligence  must  be  used 
in  giving  notice  thereof  to  all  the  parties  to  whom  the  holder  means 
to  resort  for  payment. 

What  is  due  diligence,  is  a  question  of  law  dependent  on  facts, 
viz.  the  situation  of  the  parties,  the  place  of  their  abode,  &c.  In 
case  of  a  foreign  bill,  notice  should  be  given  on  the  day  of  the 
refusal  to  accept,  if  any  post  or  ordinary  conveyance  sets  out  that 
dayj  and  if  not,  by  the  next  early  ordinary  conveyance. 

Thus,  in  Mnilman  «.  D'Equino,  which  was  the  case  of  a  foreign 
bilt  of  exchange  drawn  payable  in  the  East  Indies  a  certain  time 
afler  sight,  it  was  held,  that  it  was  not  necessary  to  send  notice 
of  the  dishonour  by  an  accidental  foreign  ship  which  sailed  thence, 
not  direct  for  England;  but  that  it  was  sufficient  to  have  sent 
notice  by  the  first  regular  English  ship. 

With  respect  to  inland  bilb,  not  protested  for  non-acceptance, 
notice  of  the  refusal  to  accept  should,  in  all  cases,  be  given  at 
least  within  the  course  of  the  following  day.  And  when  an  in- 
land bill  is  protested  for  non-acceptance  or  non-payment,  if  the 
protest,  or  notice  thereof,  be  not  sent  within  fourteen  days  after 
It  is  made,  the  drawer  or  indorser  wilhnot  be  liable  fat  damages, 
&c.  under  the  3  &  4  Ann.  c.  9.  (  5. 

The  rule  which  requires  notice  to  be  given  within  a  reasonable 
time  by  the  holder  of  a  bill  of  exchange  to  the  drawer,  of  the 
drawee's  refusal  to  accept,  u  calculated  for  the  benefit  of  the 
draiier,  to  enable  him  to  withdraw  hb  efiTects  out  of  the  hands  of 
the  drawee.  On  this  rule,  however,  an  exception  has  been  en- 
grafted, viz.  that  where  the  drawer  has  not  any  effects  in  the 
hands  of  the  drawee  at  the  time  when  the  bill  is  drawn,  it  is  not 
necessary  to  give  such  notice  to  him,  because  in  this  case  he 
cannot  sustain  any  injury  from  the  want  of  such  notice.  But  if 
the  drawer  have  effects  in  the  hands  of  the  drawee  at  the  time  of 
drawing  the  bill,  though  it  do  not  appear  to  what  amount,  and 
though  such  effects  are  withdrawn  before  the  bill  can  be  pre- 
sent^, the  drcumstance  of  there  not  being  effects  in  the  hands 
of  the  drawee  at  the  time  when  the  bill  b  presented  for  accept- 
ance and  refused,  will  not  sapersede  the  necessity  of  notice.  In 
Walwyn  v.  St.  Quintin,  Eyre,  C.  J.  said,  **  Perhaps,  indeed,  notice 
ought  never  to  be  dispensed  with,  since  it  is  a  part  of  the  same 
custom  of  DMrchants  which  creates  the  duty ;  especially  as  the 
grounds  for  dispensing  with  it  are  such  as  cannot  influence  the 
conduct  of  the  nolder  of  the  bill  at  the  time  when  he  is  to  deter- 
mine whether  he  will  or  will  not  give  notice ;  for  ninety-nine  times 
in  an  hui|dred  he  cannot  know  whether  the  drawer  has  or  has 
not  effects  in  the  hands  of  the  acceptor,  or  of  him  for  whoae  ac- 
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comtnodatioa  the  bill  was  drawn."  It  has,  however,  been  resolred 
in  many  cases,  that  where  the  drawer  has  had  no  effects  in  the 
tiands  of  the  acceptor,  notice  might  be  dispensed  with.  But  it 
inay  be  proper  to  caution  bill-holders  not  to  rely  on  it  as  a  gene- 
ral rule,  that  if  the  drawer  have  no  effects  in  the  acceptor's  hands 
notice  is  not  necessary :  the  case  of  acceptance  on  the  faith  of 
consignments  from  the  drawer  not  come  to  hand,  and  the  case  of 
acceptance  on  the  ground  of  fair  mercantile  agreement*,  may  be 
slated  as  exceptions ;  and  there  may  possibly  be  many  others. 

Immediately  on  the  receipt  of  the  notice,  eachjparty  should  give 
a  fresh  notice  to  such  of  those  parties  who  are  liable  over,  to  him, 
and  against  whom  he  must  prove  notice. 

With  respect  to  the  drawer,  it  has  been  observed,  that  want  of 
effects  in  the  hands  of  the  drawee  at  the  time  of  drawing  the  bill 
will  supersede  the  necessity  of  notice ;  but  with  respect  to  the  in- 
dorsers,  as  they  have  not  any  thing  to  do  with  the  account  between 
•  the  drawer  and  the  drawee,  notice  of  non-acceptance  must  be  given 
to  them  by  the  holder  of  the  bill.  It  is  to  be  observed,  however, 
that  the  rule  requiring  notice  to  be  given  even  to  the  indorser,  b 
applicable  only  to  fair  transactions,  where  the  bill  has  been  given 
for  value  in  the  ordinary  course  of  trade. 

But  though  the  neglect  on  the  part  of  the  holder  to  give  imme- 
diate kotice  of  non-acceptance  oischarge  the  parties  entitled  to 
insist  on  the  want  of  it  from  their  respective  liabilities ;  yet  the 
consequences  of  such  a  neglect  may  be  done  away  by  other  cir- 
cumstances. The  absconding  or  absence  of  the  drawer  or  indorser 
may  excuse  the  neglect  to  advise  him ;  and  the  sudden  illness  or 
death  of  the  holder  or  his  agent,  or  other  accident,  will  be  an  ex- 
cuse for  the  want  of  a  regular  notice  to  any  of  the  parties,  provided 
it  has  been  given  as  soon  as  possible  after  the  impediment  is  re- 
moved. So,  want  of  notice  may  be  excused  by  some  act  of  the 
person  entitled  to  insist  on  the  want  of  it,  which  amounts  to  a 
waiver  of  the  advantage  which  the  law  has  given  him ;  or,  in  case 
of  a  conditional  acceptance,  by  the  completion  of  those  condi- 
tions before  the  bill  becomes  payable.  Thus  it  has  been  held, 
that  a  payment  even  of  part,  or  a  promise  to  pay  the  whole,  or  to 
see  it  paid,  or  an  acknowledgment  that  it  must  be  paid,  made  by 
the  person  insisting  on  the  want  of  notice,  amounts  to  a  waiver  of 
the  consequences  of  the  laches  of  the  holder,  and  admits  his  right 
of  action.  But  the  death,  bankruptcy,  or  insolvency  of  the  ac- 
ceptor, or  hi^  being  in  prison,  although  within  the  knowledge  of 
the  drawer,  will  not  supersede  the  necessity  of  notice  of  the  dis- 
honour of  the  bill ;  neither  will  the  circumstance  of  the  drawee*s 
having  informed  the  drawer,  before  the  bill  was  presented  for 
acceptance,  or  became  due,  that  he  could  not  honour  it,  be  a  suffi- 
cient excuse  for  not  giving  due  notice. 

A  subsequent  promise  by  the  indorser,  as  we  have  just  seen,  is 
a  waiver  of  the  want  of  notice ;  but  a  subsequent  proposal  by  the 
indorser  to  pay  the  bill  by  instalments,  made  without  knowledge 
of  all  the  circumstances  relative  to  the  bill  having  been  dishonoured, 
has  been  held  no^  be  a  waiver  of  the  want  of  notic^. 


Digiti 


zed  by  Google 


56d  Biils  tf  Exchange.  [book  it. 

With  respect  to  iii6nej  paid  under  a  misapprehensioii  of  legal 
liability,  from  the  case  of  Bilbie  v.  Lnmley  and  others,  it  appears, 
that  money  paid  by  one  having  knowledge,  or  the  means  of  sneh 
knowledge  in  his  power,  of  all  the  circumstances,  cannot,  unless 
there  has  been  deceit  or  fraud  on  the  part  of  the  holder,  foe  reco- 
vered back  again  on  the  account  of  such  payment  having  been 
made  under  an  iffuorance  of  the  law,  although  the  party  paying 
expressly  declared  that  he  paid  without  prejudice.  However,  pay- 
ment made  under  a  misapprehension  of  facts,  and  which  there 
was  no  obligation  to  discharge,  as  where  the  holder  had  been 
guil^  of  b^$,  wiH  not  be  binding ;  and  may,  if  the  party 
making  it  were  prejudiced  by  the  conduct  of  the  holder,  be  reco- 
vered back. 

If  the  party  entitled  to  notice  be  a  bankrupt,  notice  of  the 
default  of  the  drawee  should  be  given  to  him-  or  his  assignees ; 
if  dead,  to  his  executor  or  administrator.  When  the  party 
entitled  to  notice  is  abroad  at  the  time  of  the  dishonour,  it  will  be 
sufficient  to  leave  notice  of  non-acceptance  at  his  place  of  resi- 
dence in  England,  and  a  demand  of  acceptance  or  payment  from 
his  wife  or  servant  would  in  such  case  be  regular. 

With  respect  to  the  mode  of  sending  notice,  it  seems  that,  in 
the  case  either  of  a  foreign  or  inland  bill,  sending  notice  by  the 
post,  even  though  the  letter  containing  such  notice  should 
miscarry,  will  be  sufficient.  But  where  it  is  necessary  or  more 
convenient  for  the  indorsee  to  send  notice  by  any  other  conveyance 
than  the  post,  he  may  do  so,  and  charge  for  the  same.  And 
in  all  cases  where  notice  is  sent  from  London  by  the  general  post, 
the  letter  containing  the  notice  should  be  delivered  at  the  General 
Post-Office  in  Lombard  Street,  or  at  least  at  a  receiving-house 
appointed  by  that  office. 

in  all  cases  of  notice,  notice  to  one  of  several  parties  is 
held  to  be  notice  to  ail ;  and  if  one  of  several  drawers  be  also 
the  acceptor,  it  is  not  necessary  to  give  ,  notice  to  the  other 
drawers. 

On  refusal  of  acceptance,  either  wholly  or  partially,  the  bolder 
may  insist  on  immediate  payment  by  all  the  parties  whose  names 
appear  on  the  bill.  And  on  this  principle  it  was  decided,  that 
where  the  defendant,  having  been  arrested,  gave  the  plaintiff  a 
draft  for  part  of  the  money  due,  on  which  be  was  discharged  out 
of  custody,  but  the  draft  having  been  dishonoured,  he  was  retaken 
upon  the  same  writ,  and  the  proceedings  were  held  to  be  regular. 
In  this  case  Lord  Kenyon  said,  that  in  cases  of  this  kind,  if  the 
bill  which  is  given  in  payment  do  not  turn  out  to  be  productive,  it 
is  not  that  which  it  purported  to  b^,  and  that  which  the  party  re- 
ceiving it  expected,  and  therefore  he  may  consider  it  as  a  nullity, 
and  act  as  if  no  such  bill  had  been  given. 

As  to  the  party  by  whom  the  notice  should  be  given,  it  appears, 
that  in  general  the  notice  of  non-acceptance  or  nonpayment  should 
come  from  the  holder.  And  therefore,  where  the  mdorser  of  a 
promissory  note  had,  wlthi^  a  reasonable  time  after  default  of 
payment  of  the  note,  recciv^  notice  thereof  from  the  maker,  but 
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the  plaintiff  (the  holder)  had  not  given  the  defendant  (the  indorser) 
notice  until  two  days  after  the  bill  became  due;  it  was  held  that 
the  plaintiff  could  not  recover,  and  that  due  notice  ought  to  be  given 
by  the  holder  himself  to  the  indorser  within  a  reasonable  time  after 
defieiult  of  payment ;  Mr.  Justice  BuUer  observed^  that  the  purpose 
of  giving  notice  to  the  indorser  is  not  merely  that  the  indorser 
should  know  that  the  note  is  not  paid,  for  he  is  chargeable  only  in 
a  secondary  degree ;  but,  to  render  him  liable,  you  must  shew  that 
the  holder  looked  to  him  for  payment,  and  gave  him  notice  that  he 
did  so.  The  notice  by  another  person  to  an  indorser  can  never  be 
sufficient ;  but  it  must  proceed  from  the  holder  himself. 

Of  the  Protest. — If  the  drawee  refuse  to  accept  or  to  pay  the 
bill  when  due,  the  holder,  or  (if  he  be  ill  or  absent)  some  other 
person  for  him,  should  protest  it.  Foreign  bills  of  exchange  oujht 
to  be  presented  to  the  drawee  by  a  notary  public  (to  whom  credit 
is  given  because  he  is  a  public  officer),  and  acceptance  demanded. 
If  the  drawee  refuse  to  accept  the  bill,  then  the  notary  ought, 
within  the  usual  hours  of  business,  on  the  day  when  acceptance 
is  refused,  to  draw  a  protest  for  non-acceptance.  In  case,  how- 
ever, there  be  not  any  public  notary  at  the  place  where  the  bill  is 
dishonoured,  it  may  be  protested  by.  any  substantial  person  of 
that  place,  in  the  presence  of  two  or  more  witnesses.  If  a  con- 
ditional or  partial  acceptance  be  offered,  the  protest  should  not 
be  general,  as  otherwise  it  will  release  the  acceptor  from  the  effect 
of  such  acceptance. 

At  common  law,  no  inland  bill  could  be  protested  for  non^^ 
acceptance;  but  by  the  3  ^  4  Ann.  c.O.  §  4.  it  is  enacted, 
''  that,  upon  presenting  such  bills  drawn  for  the  payment  of  five 
pounds  or  upwards,  in  case  the  drawee  should  refuse  to  accept 
them  by  underwriting  the  same,  the  payee,  his  agent,  &c.  shall 
cause  the  same  to  be  protested  for  non-acceptance,  as  in  the  case 
of  foreign  bills  of  exchange."  By  the  sixth  section,  this  protest 
is  directed  to  be  made  by  such  persons  as  are  appointed  by  the 
9  &  10  W.  III.  c.  17.  to  protest  inland  bills  for  nonpayment, 
vtz.  by  a  notary  public,  and,  in  default  of  him,  by  any  sub- 
stantial person  of  the  place,  in  the  presence  of  two  or  more  credibly 
witnesses.  By  the  fifth  section,  when  an  inland  bill  is  prdtested 
for  non-acceptance,  if  the  protest  or  notice  thereof  be  not 
sent  within  fourteen  davs  after  it  is  made,  the  holder  will  not  be 
entitled  to  the  accumulative  advantage  of  interest,  damages,  and 
costs. 

The  protest  for  non-aceeptanoe  in  case  of  an  inland  bill  is  by 
no  means  necessstry,  and  the  want  of  it  does  not  affect  the  holder's 
right  to  the  principal  sum,  as  it  would  in  the  case  of  a  foreign  bill 
of  exchange.  In  practice  it  is  seldom  made :  an  inland  bill  is  in 
general  only  noted  for  non-acceptance  ;  but  this,  it  has  been  6aid, 
18  unknown  in  the  law,  as  distingu^hed  from  the  protest,  and  is 
merely  a  prdiminary  step  to  the  protest,  which  it  will  not  in  any 
case  snpply  the  want  of. 

If  a  bill  have  been  noted  for  non-acceptance  on  the  day  of  re^ 
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Aisal,  the  protest  may  be  dnwn  any  day  after  by  the  notary,  and 
be  dated  the  <day  the  noluig  was  made. 

Iff  after  the  acceptaace,  the  drawee  abscond,  or  become  a 
bankrupt  belbre  the  bill  is  due,  it  is  said  to  be  the  custom  of  mer^ 
chants  for  the  holder  to  protest  it,  in  order  to  have  better  security 
for  the  payment.  But  though  the  holder  is  entitled  to  make  thaa 
protest,  the  drawers  or  iodorsers  are  not  comfeliable  to  give  this 
security ;  in  which  case  the  holder,  before  he  can  sue  th^,  mnst 
wait  until  the  bill  becomes  due. 

QJ  Aecapianee  mpra  ProttH, — When  a  foreign  bill  b  protested 
for  non-accq>taAce,  or  for  better  security,  the  drawee  may,  if  he 
do  «at  choose  to  accept  on  the  account  of  him  in  whose  iiwour 
the  biU  is  drawn,  accept  it  tuj^a  protest,  whieh  is  called  an  ac« 
eeptance  for  the  honour  of  the  person  on  whose  bebnif  it  is  made, 
and  it  enures  to  the  benefit  of  aU  who  become  parties  8ubnM|uently 
to  that  person. 

\i  the  drawee  refuse  to  accept  the  bill,  or  abaoond,  tor  be  iiica* 
pable  of  awaking  a  contract,  any  other  person  may,  wtthout  the  con* 
seat  of  the  drawers  or  indorsers,  accept  it  for  the  honour  of  the 
bill,  or  of  the  drawer,  or  of  any  particular  indorser ;  aod  even  a  bitt 
pcevioasly  accepted  mpra  protest  may  be  accepted  by  another  per« 
son  mptB  protest,  in  honoar  of  some  particular  person. 

X>fthe  Indar$ement  and  Transfer  of  Bilb  ofExchMnge. 

Bills  payable  to  order,  or  to  bearer,  are  equally  negotiable  from 
hand  to  hand  adit^ittm:  and  the  transfer  of  them  for  a  ^ood 
and'valuable  consideration  vests,  in  fovour  of  commercial  inter* 
coarse,  a  right  of  notion  in  the  assignee,  suslainaMe  in  his  own 


Bnt  in  general,  unless  the  operative  words  of  traasfor,  tstf .  ^  or 
order,**  '*  or  bearer,**  or  some  other  words  autberining  the  payee 
of  a  bill  to  assiga  it,  be  inserted  therein,*  it  cannot  be  iransfoe^ed^ 
so  as  to  give  the  assignee  a  right  of  action  against  any  of  the  par* 
ties  eiLoept  the  indotner  himaelf ;  unless  the  negotiable  woMb  went 
omitted  by  mistake.  J  t  is,  however,  not  essential  to  the  vaMity  of 
a  bill  that  it  should  contain  negotiable  words  so  as  to  reader  it 
tranaforable. 

•  Any  words  or  extraneous  facts  in  a  bill  payaUe  to  a  Editions 
payee,  from  winch  an  inforence  can  be  drawn,  that  the -drawer,  or 
any  other  party  to  the  bill,  intended  it  to  be  negoiiahle,  <v«Ail  jgtve 
it  a  transferable  quality  against  that  person.  And  in  all  canes^ 
tboogh  no  operative  words  of  transfer  are  inserted  in  the  bBl,  yet 
it  will  always  have  the  same  operaUon  agamst  the  pwrty  nmhing 
the  transfer  «s  if  he  .had  power  to  assign :  for  a  tranafer  of  a  biii 
of  eKcbange  by  indorsement  is  an  act  similar  in  effect  to  malnng 
a«ew  bill ;  the  obligation  which  it  imposes  tm  the  indorser  to  ihe 
indorsee,  -snid  the  mode  an  which  that  obligaction  BHty  be  exfein* 
guished  by  the  holder*s  ^fms  or  othensise,  is  an  all  respcels 
exactly  similar  to  that  which  the  drawer  of  abiM  is  onder  to  (ha 
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Aa  to  the,  capacity  of  traaaferriiifr  a  UU  mi  eidvuige,  it  may  be 
aaid  in  genera},  that  a  vali4  transfer  caa  011I31  be  made  by  the 
payee ;  ibr  if  a  bill  payable  only  to  bearer,  or  order,  a^d  indorsed 
in  btank,  ia  transferred,  if  the  assignee,  at  the  time  of  his  becoming 
t|Ke  iMrfder,  knew  that  the  person  making  the  transfer  had  no  right 
to  it,  such  transfer  is  inoperative,  unless  such  assignee  had  na 
kaowledge  of  such  circumstance,  and  took  the  bill  bcndjide. 

An  infant  payee  cannot  by  indorsement  raise  any  interest  in  the 
bill  against  himself,  though  a  subsequent  indorser  may  be  liable. 
And  where  a  bill  has  been  made  to  a  fena  coveri,  or,  to  aifeme  sale 
who  afterwards  marries,  the  right  of  transfer  rests  in  her  husband, 
and  the  indorsement  must  be  in  his  name. 

So  in  case  of  bankruptcy,  the  right  of  transfer  ia  in  general 
vested  in  the  assilpnees  from  the  time  of  the  act  of  baokraptcy. 
But  it  has  been  held,  that  if  a  trader  xteliyer  a  bill  for  a  valuable 
consider ation  to  another,  previously  to  an  act  of  bankruptcy,  with- 
out indorsing  it,  he  may  indorse  it  alter  his  bankruptcy. 
;  In  case  of  the  bankruptcy  of  a  factor  or  broker,  ImUs  remitted 
to  them,  and  entered  short,  while  unpaid,  being  considered  hi  the 
nature  of  a  deposit,  must  be  returned  by  the  assignees  to  the 
owner,  subject  to  such  lie^  as  the  factor  or  banker  may  have  on. 
tbem.  And  if  payment  be  received  upon  such  bills  by  the  assignees, 
they  must  refund  it  to  the  owner* 

'  Where  a  bill  is  transferred  to  several  persons  in  partnership,  the 
r-tght'of  transfer  is  in  all  collectively,  and  not  in  any  individually } 
Ibe  right,  however,  may  be  put  in  K>rce  by  the  indorsement  of  one 
partner. 

.  An  indorsement  of  a  bill  of  exchange  may  be  made  at  any  time, 
either  before  it  is  complete,  or  after  the  time  appointed  for  the 
payment  of  it.  If  it  be  indorsed  before  it  is  complete,  as  if  a  man 
indorse  his  name  on  a  blank  stamped  piece  of  paper,  it  will  have- 
the  effect  of  binding  the  indorser  to  the  amount  of  any  sum  which 
may  be  inserted  consistent  with  the  stamp,  and  made  payable  at 
any  date.  If  the  indorsement  take  place  after  the  time  of  the  bill's 
becoming  due,  in  order  to  make  the  transfer  valid,  the  bill  most 
remain  unpaid  by  any  of  the  parties. 

Bills  drawn  for  a  less  sum  than  five  pounds  cannot  be  indorsed 
after  the  time  of  their  becoming  due.  17  Geo.  III.  c,  30«  §  1« 
.  With  respect  to  a  transfer  made  before  a  bill  b  due,  aiMi  one 
made  when  it  is  over-due,  there  is  a  material  distinctaon.  In  the 
former  case,  the  assignee  is  not  bound  to  inquire  hito  the  circum- 
stances exbting  between  the  assignor  and  any  of  tiie  prcviona  pear- 
ties  to  the  bill,  as  he  will  not  be  affected  by  them.  But  in  the 
latter,  whether  the  transfer  has  been  made  by  indorsement  or  mere 
ddivery,  it  is  incumbent  on  the  indorsee  to  satisfy  himself  that 
the  note  ia  a  good  one :  and  if  he  omit  to  do  so,  he  takes  it  on  the 
credit  of  the  indorser,  and  must  stand  in  the  situation  of  the  per- 
son who-was  holder  at  the  time  of  its  becoming  due. 

In  general,  an  indorsement  cannot  be  made  after  payment^  so  as. 
to  affisct  any  of  the  parties  except  the  person  nmking  sveb  indorse- 
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meat.  But  a  person  not  originally  a  party  to  the  bill,  by  paying 
it  for  the  honour  of  the  parties  to  it,  acquires  a  right  of  jactioa 
against  all  those  parties. 

By  the  44  Geo.  III.  c.  98.  §  20.  certain  notes  not  exceeding 201. 
and  payable  to  bearer  on  demand,  are  re-issuable  after  pi^nenty 
at  any  time  within  three  years  after  the  date. 

After  payment  of  a  part,  a  bill  may  be  indorsed  over  for  the 
residue. 

Indorsements  are  of  two  kinds,  in  blank  or  in  full.  An  indorse- 
ment in  blank,  which  is  the  most  common,  is  made  by  writing  die 
i^dorser  s  name  on  the  back  of  the  bill,  without  any  mention  of 
the  name  of  the  person  in  whose  favour  the  indorsement  b  made. 
A  bill  payable  to  a  certain  person  or  bearer,  or  to  bearer  generally^ 
or  originally  payable  to  order,  and  indorsed  in  blank,  is  traasfeiu 
able  by  the  indorsee,  either  by  indorsement  or  mere  delivery. 

If  A  (the  payee  of  a  bill  of  exchange)  indorse  it  in  blank,  and 
deliver  it  to  B,  and  B  write  above  A*s  indorsement,  *'  Pay  the  con- 
tents to  C,'*  without  subscribing  his  own  name,  B  is  not  liable 
to  C  as  an  indorser  of  the  bill ;  for,  in  order  to  make  a  party 
liable  as  an  indorser,  his  name  must  appear  written  with  an  intent 
to  indorse. 

A  full  or  special  indorsement  mentions  the  name  of  the  indorsee 
in  whose  favour  the  indorsement  is  made,  as  thus,  "  Pay  the  con- 
tents to  A.B.  or  order,''  and  is  subscribed  with  the  name  of  the 
indorser.  By  this  indorsement  the  interest  in  the  bill  b  transfer- 
able in  the  first  instance  by  indorsement,  though  afterwards  it  is 
transferable  also  by  delivery,  provided  the  first  indorsement  was 
in  blank.  But  to  give  the  bill  a  subsequent  negotiable  quality, 
it  IS  not  necessary  thatin  a  full  indorsement  the  words  **  or  order,** 
should  be  subjoined  to  the  name  of  the  indorsee ;  ibr  if  a  bill  be 
drawn  payable  to  order,  the  negotiability  of  the  bill  will  not  be 
restrained  by  the  omission  of  the  words*'' or  order"  in  the  in- 
dorsement. 

A  bill  payable  to  the  order  of  A  is  payable  to  A,  if  he  do  not 
order  it  to  be  p^d  to  any  other  person  ;  and  where  no  such  order 
appears,  it  will  be  presumed  that  none  was  made. 

The  negotiability  of  a  bill  originally  transferable  may  be  re- 
strained 1^  express  restrictive  words ;  for  the  payee  or  the  mdorsee 
having  the  absolute  property  in  the  bill,  he  may  by  express  words 
restrict  the  currency  of  the  bill,  by  indorsing  it,  "  payable  to 
J.  S.  only,"  or  **  to  J.  S.  for  his  use,"  or  any  other  words  cleariy 
demonstrating  his  intention  to  make  a  restricted  and  limited  in- 
dorsement. 

A  transfer  by  indorsement  for  a  good  and  valuable  considera- 
tion, and  without  any  knowledge  of  defect  of  title,  vests  in  the 
indorsee  a  right  of  action  against  all  the  precedent  parties  whose 
names  are  on  the  bill :  but  unless  the  payee,  or  the  drawer,  when 
the  bill  was  payable  to  his  order,  have  first  indorsed  it,  the  holder 
can  only  sue  the  party  from  whom  he  obtained  it. 
-  A  transfer  by  delivery,  without  any  indorsement,  when  made. 
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on  account  of  a  pce-exbting  debt,  or  for  goods  mM  at  the  time  of 
the  assignment  imposes  an  obligation  on  the  assignor,  in  favour  of 
the  assignee,  similar  to  that  of  a  transfer  by  indorsement;  and,  in 
default  of  payment  by  the  drawee,  the  assignee  may  maintain  an 
action  against  the  assignor  on  the  consideration  of  the  transfer^ 
unless  it  were  expressly  agreed,  at  the  time  of  the  transfer,  that  the 
assignee  should  take  the  instrument  assigned  as  payment,  and  run 
Uie  risk  of  its  being  paid,  or  that  he  has  been  guilty  of  laches. 
But,  as  on  a  transfer  by  delivery  the  kssignor*s  name  is  not  on  the 
instrument,  there  is  no  privity  in  contract  between  him  and  any. 
person  becoming  assignee  to  the  bill  aft^  the  assignment  by  him- 
self, and  consequently  no  person  but  an  immediate  assignee  can 
maintain  an  ac;]tion  against  him,  and  that  only  on  the  original  con- 
sideration, and  not  on  the  bill  itself. 

In  case  of  the  loss  of  a  bill,  &c.  transferable  by  mere  delivery, 
any  person  who  has,  previously  to  its  becoming  due,  given  a  bond 
Jiae  consideration  for  it  may  enforce  payment  against  the  acceptor 
or  other  parties,  notwithstanding  he  derived  his  interest  in  the  bill 
from  the  person  who  found  or  stole  it.  And  if  a  lost  or  stolen 
bill,  transferable  by  mere  delivery,  and  for  which  no  consideration 
has  been  given,  be  presented  to  the  drawee  at  the  time  of  its  be- 
coming due,  and  he  pay  it  before  he  has  notice  of  the  loss  or  rob- 
bery, he  will  not  be  liable  to  pay  it  over  again  to  the  real  owner, 
who,  by  his  neglect  to  give  due  notice  of  his  loss,  has  forfeited  all 
right  of  action. 

But  when  a  bill  transferable  only  by  indorsement,  and  not  in- 
dorsed, is  lost  by  the  person  entitled  to  indorse,  no  person  getting 
possession  of  it  by  a  forged  indorsement  will  acquire  any  interest 
in  it,  although  he  gave  a  sufficient  consideration  for  it,  and  was 
not  aware  of  the  forgery,  but  will  be  liable  to  repay  the  bill  to 
the  original  holder  when  he  has  regained  possession  of  it.  And 
in  such  a  case,  if  payment  hath  been  obtained  by  a  bcnAJide  holder 
from  the  drawee,  such  payment  will  not  be  protected. 

In  case  of  the  loss  of  a  bill,  to  entitle  the  holder  to  recover,  he 
should  immediately  give  notice  thereof  to  the  acceptor  and  all  the 
antecedent  parties;  and  when  the  bill  is  transferable  by  mere  deli- 
very; should  also  give  public  notice  of  the  loss ;  but  this  will  not 
be  available,  unless  the  notice  of  the  loss  be  brought  home  to  the 
knowledge  of  the  party  taking  the  bill. 

By  thd  9  <&  10  W.  III.  c.  17.  §  3.  it  is  enacted,  that  in  case  Any 
inland  bill  expressed  to  be  for  vidue  received,  and  payable  after  date, 
shall  happen  to  be  lost  or  miscarried  within  the  time  before  limited 
lor  payment  of  the  same,  the  drawer  must  give  another  bill,  of  the 
same  tenor  with  that  first  given ;  the  person  to  whom  it  is  delivered 
giving  security,  if  demanded,  to  the  drawer  to  indemnifj^  him  against 
all  persons  whatsoever,  in  case  the  said  bill,  so  alleged  to  be  lost  or 
miscarried,  shall  be  found  again.  And  Marius  says,  that  if  the 
acceptor  refuse,  on  sufficient  security,  and  indemnification  offered, 
to. pay  a  bill  which  he  has  accepted,  he  will  be  liabje  to  make  good 
all  loss,  re-exchange^  and  cl^arges,  (p.  770 
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'  ladlcasesof  tiieloMof  abiUef  eiduuige^mcovrtof  eqaify 
vill^  OS  fluiicicat  iademiiity  being  given,  cnfoffce  payment. 

0/  Presentment  for  Payment. 

.  In  «M  caMs  when  a  tane  for  payneai  ie  speeified  in  a  biU  of 
exchange,  the  holder  ■«•!  present  it  to  the  drawee  for  payment 
at  the  time  when  d«e ;  and  when  no  time  of  payment  ie  expreased, 
within  a  reasonable  period  after  receipt  of  the  bill ;  or  otherwme 
the  drawer  and  indoners  will  be  exonerated  from  their  liability. 
And  it  ban  been  held,  that  even  the  banknipley,  insolvent,  or 
death  of  the  acceptor,  will  not  excuse  a  neglect  to  make  preunt- 
ment.  In  the  first  case,  presentment  sbookl  be  made  to  the  bank- 
nipt  or  his  assignees ;  and  in  the  latter,  to  the  personal  repte- 
sentative  of  the  deceased,  or  in  case  there  be  no  personal  rcfve^ 
sontalive,  at  the  house  of  the  deceased.  Neither  will  the  tnonfi- 
ciency  of  a  bill  in  any  respect  constitute  an  excuse  lor  the  non- 
presentment. 

:  Bnt  ali  bills  of  exchange  drawn  payable  at  oeanoe,  or  at  a  oee^ 
tain  time  after  date  or  sight,  or  after  demand,  ought  not  to  be  pre- 
sented for  payment  at  the  expiration  of  the  time  mentioned  in  Ike 
bilb,  but  at  the  expiration  of  what  mav  be  termed  days  of  gmee. 
And  on  bills  payable  to  the  excise,  six  days  beyond  the  three  dra 
of  grace  are  allowed,  if  required  'by  the  acceptor.  But  in  the 
case  of  biUs  payable  on  demand,  or  when  no  time  of  payment  is 
expressed,  no  days  of  grace  are  fdlowcd ;  but  they  are  payable  in- 
stantly on  presentment.  On  bank  post  bilb,  also,  no  day*  of 
grace  are  claimed. 

Whether  days  of  grace  are  allowable  on  biUs  of  exchai^  pay- 
able at  sights  is  not  clearly  decided ;  it  is  observable,  however,  thnt 
the  weight  of  authority  is  in  favour  of  such  an  allowance. 

In  case  of  foreign  bills  of  exchange,  the  custom  is,  that  thrc« 
days,  exidusive  of  the  day  oa  which  the  bill  becomes  due,  nre 
allowed  for  payment  of  them ;  and  If  they  be  not  paid  on  the  hut 
of  the  said  days^  the  holder  ought  imuicdiately  to  protest  the  bfll, 
and  return  it,  or  otherwise  the  drawer  will  be  discharged.  Bnt  if 
it  happen  that  the  last  of  the  three  days  is  a  Sunday,  Chnstmns- 
day,  or  Good  Friday,  the  holder  ought  to  demand  payment  on 
the  second  day,  and,  if  it  be  not  then  (mid,  treat  the  bill  as 
dishonoured.  A  presentment  before  the  day  would  be  a  mere 
nulhly. 

With  respect  to  inland  bills  payable  afler  dbte  or  sight,  or  on  a 
particular  event,  it  docs  not  appear  to  be  settled  'wbcdKf  the 
acceptor  ha»  not  the  whole  day  for  payment,  without  referenee  to 
banking  hours.  At  all  events,  if  the  holder  make  a  second  pre- 
sentment on  the  last  day  of  grace,  the  acceptor  may  insist  on  pay- 
ing it  when  such  presentment  is  made,  without  paying  the  fees  of 
noting  or  protesting,  notwithstanding  such  presentment  be  mnde 
after  banking  hours,,  and  expressly  for  the  purpose  of  noting  and 
protesting.  But  a  tender  after  the  day  of  payment,  and  before 
action  brought,  of  all  money  then  doe,  is  snmcient. 
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Tbe  days  of  grace  which  are  allowed  on  a  bSl  of  exchange  must 
always  be  computed  according  to  the  law  of  (he  place  where  it  io 
due.  The  number  of  these  davs  varies  aoeording  to  the  oiistoms 
of  different  countries. 

In  the  dominions  of  Great  Britain,  Bergamo,  and  Vienna,  three 
days  are  allowed:  at  Fraaklbft,  out  of  the  fair-time«  feur;  %t 
Leipaicf  Nanmbeig ,  and  Augsburgb,  five;  at  Venice,  AmsterdiEun, 
EoUerdam,  Middlebnrgh,  Antwerp,  Colagn»  Bi«slaw,  Nnremharg^ 
Lisbon,  and  Portugal,  six ;  at N^ies,  ei^t ;  at  Dantsic,  Kojiiaga. 
]iQX^  and  France,  tea ;  at  HamlNirgb  and  Stockholm,  twelve ;  in 
Spain»  fourteen ;  at  Rome,  fifteen*  Genoa,  thirty.  At  jLeghoro/ 
Milan,  and  scuae  other  places  i«  Italy*  there  is  no  fixed  time^ 
Sundays  and  holidays  are  always  inclnded  in  4hese  -days  of  grace 
in Crreat  Britain,  Ireland,  France,  Naples,  Amsterdam,  Kottei^m, 
Aatwerp,  Middleburg,  Dantztc,  «nd  Koatngsburg;  but  aot  at 
Venice,  Cologne,  Bresk&w,  and  Nurembnrg*  At  iiunborgh,  and 
in  France,  the  day  on  which  the  bill  &lls  due  makes  one  lof  the 
days  of  grace,  but  no  where  e|se> 

The  caases  by  which  a  neglect  to  present  for  payntent  may  be 
excused  being  the  same  as  those  whAoh  do  away  a  neglect  to  pne^ 
seat  for  acceptance,  it  would  be  a  repetition  to  mention  them  here ; 
we  therefore  refer  the  reader  to  that  head. 

If  the  political  state  of  the  country  where  the  bill  is  due  render 
a  presentment  for  payment  in  due  time  impossible,  presentment  as 
soon  as  is  practicable  will  entitle  the  holder  to  recover. 

The  contmct  of  the  acceptor  being  absolute,  he  is  pfimarily 
liable,  andcanoot  in  general  resist  an  acdon  on  account  of  the  neg- 
lect to  present  the  bill  at  the  precise  time  when  due ;  but  if  he 
undertook*  by  hjs  acceptance*  to  pay  within  a  certain  period  after 
dcmaad,  he  may  insist  on  the  want  oi  preseiitnsent. 

If  a  biU  be  made  or  accepted  payable  at  a  banker's  or  at  any 
parttonlar  place,  or  by  a  partienlar  person  not  paoty  le  the  instm-t 
vmuK  the  fmsentment  4ot  pa}«ient  should  in  such  case  be  com* 
pAi<9d4»ith,  or  the  dsawer  and  indoEsers  will  he  discharged  from 
tJwir  ^Migations ;  aswtU  also  the  acceptor,  if  he  has  been  neally 
yrfyii4toed> 

A  i|n-<)seatment  forjNiyment  of  a  biH  should  in  all  cases  he  made 
witUia  A  ffeasonabk  time  before  the  exfncation  of  theday  on  which 
•t  beeonaen  due ;  and  if,  by  the  known  custom  of  any  particular 
plao^  biUs  are  payable  only  within  limited  houiB,  a  presentment 
oot  of  those  hours  would  be  improper,  and  would  not  entitle  the 
wo^mry  to  pnsnent  it. 

Faj^ent  ahoidd  be  nrade  only  to  the  holder  of  a  bill,  or  some 
peraoB  poopesly  anthorised  hw  Innu  la  case  of  the  death  of  the 
holder*  payment  should  not  be  made  to  his  personal  xepresenta- 
love*  uaksslie  has  ^Mwer  lo  administer  to  Itts  effects.  But  payment 
^s  biU  to  a  person  having  obtained  probate  of  a^^  will,  will 
be  Talid.  So  payment  to.a  aounor  will  be  -valid,  if  the  btil  be  bene^ 
fietai  itp  him*  Bat  payaient  to  a  married  woman,  aiiter  knowledge 
of  that  fact,  will  not  bl*  valid. 
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Payment  of  a  bill  to  a  person,  or  his  order,  without  knowkrfge 
of  his  having  committed  an  act  of  bankruptcy,  is  ell'ectual,  and  dis- 
charges the  person  making  it,  1  Jac.  I.  c.  15.  §  14.  provided  suck 
payment  be  made  more  than  two  calendar  months  before  the  issu^ 
ing  of  the  commission,  46  Geo.  III.  c.  126.  §  112.  And  payment 
of  an  acceptance  made  without  notice  of  a  secret  act  of  bank- 
ruptcy, is,  provided  the  bill  is  honoured  when  due,  valid,  although 
between  the  time  of  acceptance  and  of  payment  notice  of  the 
bankruptcy  came  to  the  creditor's  knowledge. 

So  payment  of  a  bill  by  a  bankrupt  to  a  bond  fide  creditor, 
without  notice  of  the  bankruptcy,  is  protected  by  the  19  Geo.  II. 
c.  82.  provided  such  payment  be  made  more  than  two  calendar 
months  before  the  issuing  of  the  coounission,  46  Geo.  111.  c.  1^5. 
§  1 12.  And  if,  when  the  bill  becomes  due,  the  acceptor  be  a  bank* 
rupt,  the  holder  will  be  entitled  to  claim  under  the  commission, 
without  discharging  the  other  parties  whose  names  appear  upon 
the  bill  from  their  respective  liabilities,  provided  he  has  given 
them  regular  notice  of  nonpayment.  If  a  promissory  note  of  twenty 
years  date  be  unaccounted  for,  it  affords  a  presumption  of  pay- 
ment, unless  the  contrary  appear. 

When  a  creditor  directs  his  debtor  to  remit  him  by  post  the 
money  due  to  him  by  a  bill  of  exchange,  &c.  or  where  it  is  the 
usual  way  of  paying  a  debt,  if  the  bill  be  lost,  the  debtor  will  be 
discharged ;  but  where  the  defendant,  in  discharge  of  a  debt  which 
he  owed  to  Uie  plaintiff,  delivered  a  letter  containing  the  bills,  which 
were  lost,  to  a  bellman  in  the  streets,  it  was  decided  that  he  was 
not  discharged  from  liability  to  pay  the  deot,  because  it  was  in- 
cumbent op  him  to  have  delivered  the  letter  at  the  General  Post 
Office,  or  at  least  at  a  receiving  house  appointed  by  that  office. 

If,  when  a  bill  becomes  due,  the  holder  give  time  to  the  drawer, 
or  release  him  when  he  has  taken  him  into  custody,  or  take  a  fresh 
security  from  him,  vnthout  the  concurrence  of  the  other  parties  to 
the  bill,  Uiey  will  thereby  be  discharged  in  general  from  all  liabi- 
lity, although  the  holder  may  have  given  due  notice  of  the  non- 
acceptance.  Similar  indulgence  to  a  drawer  or  a  prior  indorser 
would  also  discharge  M  subsequent  parties.  But  in  the  instances 
before  stated,  where  the  laches  of  the  holder,  in  not  giving  notice 
of  the  non-acceptance  of  the  bill,will  be  excused  by  the  circumstance 
of  the  drawer,  indorser,  &e,  not  having  effects  in  the  hands  of  the 
drawee,  such  parties  would  also  not  be  discharged  by  the  holder's 
giving  time  to,  or  taking  a  fresh  security  from  the  acceptor. 

The  holder  of  a  bill  of  exchange  may  receive  part  payment  from 
the  acceptor  or  indorser,  and  sue  the  other  parties  for  the  residue, 
provided  he  do  not  give  time  to  such  acceptor  or  indorser  to  pay 
the  residue. 

If  the  holder  of  a  bill  of  exchange  compound  with  the  acceptor 
or  any  other  party  to  the  bill,  without  the  assent  of  the  drawer  or 
other  subsequent  parties,  he  thereby  releases  them  from  their 
responsibilities,  if  they  had  effects  in  the  hands  of  the  acceptor  or 
prior  indorser. 
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The  holder  m&y  sue  a  prior  indoraer,  although  he  have  taken  in 
execution  a  subsequent  indorser,  and  afterwards  let  Jiim  go  at  large 
on  a  letter  of  licence  without  having  paid  the  debt. 

In  all  eases  of  the  pavment  of  a  bUl  or  note»  a  receipt  should 
be  written  upon  the  back  of  the  bill  (43  Geo.  III.  c.  120.  §5.);  and 
as  a  general  receipt  on  the  back  of  the  bill  of  exchange  is  primt 
f&cie  evidence  of  its  having  been  paid  by  the  acceptor^  when 
payment  b  made  W  the  drawer  or  indorser,  the  holder  should 
state  in  the  receipt  by  whom  it  is  paid.  Where  a  part  is  paid, 
the  same  should  be  acknowledged  upon  the  bill,  tft  the  party 
paying  may  be  liable  to  pay  the  amount  again  io  a  bond  fiat 
indorsee. 

If,  on  presentment  of  a  bill,  the  drawee  refuse  to  pay  the 
amount,  or  make  default  of  payment,  in  case  the  bill  is  foreign,  it 
b  incumbent  on  the  holder  to  protest  it,  and,  whether  foreign  6r 
inland^  to  give  due  notice  of  the  dishonour  to  those  parties  to  whom 
he  means  to  resort  for  payment,  or  they  will  be  discharged  froni 
their  respective  obligations. 

In  regard  to  the  precise  time  within  which  the  notice  of  nbn* 
payment  must  be  given,  there  is  no  settled  rule.  The  general 
rule*  as  it  may  be  collected  from  Tindal  v.  Brown,  seems  to  be, 
with  respect  to  persons  living  in  the  same  town,  that  the  notice 
shall  be  given  by  the  next  day;  and  with  regard  to  such  as  live  at 
different  places,  that  it  should  be  sent  by  the  next  post.  BAt  if,  in 
any  particular  place,  the  post  should  go  out  so  early  afUr  th^  re- 
ceipt of  the  intelligence  as  that  it  would  be  inconvenient  to  i^uire 
a  strict  adherence  to  the  general  rule,  then,  with  respect  to  a  case 
so  circumstanced,  it  would  not  be  reasonable  to  require  the  notice 
to  be  sent  till  the  second  post. 

ffn  Haynes  «.  Birks,  where  the  bill,  which  was  put  by  the  plain- 
tiff in  the  hands  of  his  banker  to  present  for  payment,  having  been 
dishonoured  in  London  about  two  o'clock  on  Saturday,  and  pre- 
sented again  at  nine  in  the  evening  by  a  notary,  and  notice  given 
of  the  dbhonour  to  the  plaintiff  on  Monday  at  iCnightsbridge,  who 
gave  notice  to  the  indorser  of  it  by  letter  on  Monday  at  noon, 
which  letter  the  indorser  received  on  Tuesday  at  noon  m  Totten- 
ham-Court Road ;  it  was  held,  that  this  notice  was  sufficient  to 
entitle  the  holder  to  recover  against  the  indorser. 

So  where  the  indorsee  of  a  bill  of  exchange  placed  it  in  the 
hands  of  his  bankers,  who  returned  it  the  day  after  its  being  dis- 
honoured to  the  indorsee ;  it  was  held,  that  notice  given  to  the 
drawer  (the  defendant)  by  the  indorsee  (the  plaintiff)  on  the  day 
after  the  receipt  of  the  dishonour,  was  sufficient;  for  a  banker  ia 
not  obliged  to  give  notice  of  the  dishonour  to  any  one  but  his 
customer. 

Where  there  are  several*  indorsements,  and  the  holder  gives 
Aotice  of  dishonour  to  his  indorser,  each  successive  indorser  will 
be  considered  as  having  used  due  diligence,  if  he  transmit  the 
notice  of  dishonour  on  the  day  after  it  b  received;  but  if  lie 
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neglect  giving  the  notice  on  that  day  and  the  day  afker,  it  will  be 
too  late. 

The  notice  of  dishonour  must  proceed  from  the  person  who  can 
give  the  drawer  or  indorser  his  immediate  remedy  on  the  hill. 

Andy  therefore,  in  an  action  against  the  defendant  as  ind^^aer  of 
a  billy  to  prove  notice  of  nonpayment,  A  was  called,  who  swore 
that  he  had  been  employed  by  the  original  parties  to  the  bill  to 
get  it  discounted ;  and  when  it  became  due,  it  was  in  the  hands 
of  one  Abbott,  to  whom  the  plaintiff  had  indorsed  .it ;  that  the  day 
lifter  the  witness  met  the  defendant,  and  told  him  that  it  had  not 
been  paid ;  that  the  defendant  asked  who  held  it;  and  that  the 
witness  answered,  ^  It  lays  at  Messrs.  Bonds,  Abbott*s  bankecs:" 
Lord  Ellenborough  said,  *'  If  you  could  make  A  the  agent  of  ^ 
holder  of  the  bill,  the  notice  would  be  sufficient;  but  in  reality  he 
was  a  mere  stranger.  The  bill,  when  dishonoured,  lay  at  the 
bankers  of  Abbott,  with  whom  A  had  no  sort  of  connexion.  But 
the  notice  must  come  from  the  person  who  can  give  the  drawer  or 
indorser  his  immediate  remedy  upon  the  bill ;  otherwise  it  b  mere- 
ly an  historical  fact.  In  this  case  A  was  not  possessed  of  the  bill, 
and  had  no  controul  over  it.  The  defendant,  therefore,  ia  Bot 
proved  to  have  had  any  legal  notice  of  the  dishonour  of  the  biU» 
and  b  discharged  from  the  liability  by  indorsing  it/' 

In  addition  to  notice  of  dishonour,  it  is  necessary  for  the  holdeff, 
in  the  case  of  a  foreign  bill,  to  protest  it  for  nonpayment ;  whidi 
protest,  or  at  least  a  minute  of  it  should  be  made  on  the  last  day 
of  grace.  But  when  the  bill  has  been  already  protested  for  non- 
acceptance,  and  due  notice  thereof  has  been  given,  though  mual. 
it  is  not  necessary  to  protest  for  nonpayment,  ot  to  give  notice 
thereof. 

Payment  of  a  bill,  whether  foreign  or  inland,  being  refused,  any 
third  person,  not  party  to  the  biU,  may  pay  for  die  honour  m 
the  drawer,  or  any  of  tne  indorsers,  and  acquires  thereby  all  the 
same  rights  that  Uie  holder  of  the  bill  had,  although  no  regular 
transfer  of  the  bill  was  made  to  him.  This  payment,  as  it  is 
always  made  afler  protest,  and  in  prudence  should  not  be  made 
before,  b  called  payment  supra  protest.  But  the  acceptor,  if  he 
has  previously  made  a  simple  acceptance,  cannot  pay  in  honour 
of  an  indorser,  unless  he  has  made  such  acceptance  without  having 
effects  of  the  drawer  in  his  hands ;  because,  as  acceptor,  be  b 
already  bound  in  that  capacity.  If  the  acceptor  .supra  praiesif 
for  the  honour  of  the  drawer  or  indorser,  receive  hb  approbation 
of  the  acceptance,  he  may  pay  the  bill  without  any  protest  for  non- 
payment. 

PBOMISSORY   NOTBS. 

A  promissory  note  is  a  direct  engagement,  in  writing,  to  pay  a 
sum  specified,  at  a  time  therein  limited,  or  on  demand,  to  a  person 
therein  named,  or  his  order,  or  to  the  bearer.  , 

The  validity  of  these  instruments  having  been  much  questioned 
by  Lord  Holt,  in  Clerk  v.  Martin,  that  the  payee,  and  in  Buller  «• 
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Crq>8,  that  the  ipdorsee  of  a  prommorv  note  conld  pot  maintain 
an  action  against  the  maker  thereof,  sucn  note  not  being  within  thie 
custom  of  merchants,  bat  that  it  was  to  be  considered  only  as 
evidence  of  a  debt ;  it  was,  for  the  purpose  of  encouraging  trade 
luid  commerce,  enacted  by  the  3  &  4  Ann.  c.9.  §  1.  ''  That 
nH  notes  in  writing,  made  and  signed  by  any  person  or  persons, 
body  politic  or  corporate,  or  by  the  servant  or  agent  of  any  cor* 

E oration,  banker,  goldsmith,  merchant,  or  trader,  usually  entrusted 
y  them  to  sign  such  notes  for  them,  whereby  such  persons,  &c.  or 
their  servant  or  agent,  promise  to  pay  to  any  other  person  or 
persons,  body  politic  and  corporate,  or  order,  or  bearer,  the  monej 
mentioned  in  such  note,  shall  be  construed  to  be,  by  virtue  thereof, 
due  and  payable  to  such  person,  &c.  to  whom  the  same  is  made 
payable;  and  also  such  note,  payable  to  any  person,  Scq.  or 
order,  shall  be  assignable  or  indorsable  over  in  the  same  manner 
|M  inland  bills  of  exchange  are,  or  may  be,  by  the  custom  of  mer*- 
chants :  and  the  person,  &c.  to  whom  the  money  w  payable  may 
maintain  an  action  for  the  same,  in  such  manner  as  he  might  upon 
^y  inland  bill  of  exchange,  made  according  to  the  custom  of 
merchants :  and  the  person,  &c.  to  whom  such  note  is  indorsed  or 
assigned  may  maintain  an  action,  either  against  the  person,  &q. 
ivho,  or  whose  servant  or  ^ent,  signed  such  note,  or  against  any 
pf  the  persons  who  mdoVsed  the  same,  as  in  cases  of  iiUand  bills 
of  ei^change,  and  the  plaintiff  shall  recover  damagea  and  oostjs  of 
suit  ;^  and  in  case  of  nonsuit  or  verdict  against  the  plaintiff,  the  der 
fend^t  shall  recover  costs." 

This  statute  places  promissory. notes  on  the  same  footing  as 
bills  of  exchange,  and  consequently  the  decisions  and  rules  re- 
lating to  the  one  are  in  general  applicable  to  the  other. 

No  (bhnfd  set  of  words  is  essential  to  the  validity  of  this  kind 
of  instrument.  Neither  is  it  necesj^ary  that  it  should  contain  any 
words  rendering  it  negotiable.  A  note  merely  promising  to  ac- 
count with  another,  or  his  order,  for  a  certain  sum,  value  received, 
is  a  valid  promissory  note,  though  it  contain  no  formal  promise  to 
pay.  To  render  such  a  note  valid,  however,  it  must  be  made  pay^ 
able  at  all  events,  and  not  out  of  a  particular  fund;  and  it  miist 
be  for  the  payment  of  money  only,  and  not  for  the  perforqiance  of 
any  other  act.  A  written  promise  to  pay  300/.  to  B*  or  order, 
^*  in  three  good  East-Indift  bonds,"  was  held  not  to  be  a  promissory 
note :  and  an  undertaking  to  pay  money,  and  deliver  up  horses 
and  a  wharf  on  a  particular  day,  or  an  engagement  to  pay  mcney 
on  demand,  or  surrender  the  body  of  A.  B.  will  not  operate  as  a 
note  within  the  statute  of  Anne. 

A  note  beginning,  ^^  I  promise  to  pay,"  and  assigned  by  two  or 
more  persons,  is  several  as  well  as  joint,  and  the  parties  may  be 
sued  jointly  aa  well  as  severally ;  but  when  a  promissory  note  is 
made  by  several,  and  expresses  "  We  promise  to  pay,"  it  is  a  joint 
note  only. 

BANK   NOTES. 

These  notes  are  payaUe  on  demand,  and  by  general  consent 
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are  treated  as  money  in  the  ordinary  course  and  transactions  of 
business.  These  notes  were  not»  until  the  52  Geo.  III.  eitended 
by  the  86  Geo.  III.  c.34.  a  legal  tender;  but  by  those  statutes 
it  is  enacted  that  they  shall  be  a  good  and  legal  tender  until  two 
years  after  the  resumption  of  payment  in  specie  by  the  Bank  of 
llngland.*  They  cannot  be  recovered,  if  lost  by  the  legal  ownen, 
from  a  bondjtde  holder  for  a  valuable  consideration,  and  without 
notice  of  the  true  owners.  For  the  holder  of  a  bank  note  is  primi 
jfacie  entitled  to  prpmpt  payment  of  it,  and  cannot  be  affected  by 
the  previous  fraud  of  any  former  holder  in  obtaining  it,  unless 
eyi4efice  be  given  to  bring  it  home  to  his  privity.  And  as  posses- 
sion is  primd  facie  evidence  of  property  in  negotiable  instruments, 
in  trover  for  the  recovery  of  a  lost  note*  the  aefendant  will  not  be 
called  upon  to  shew  his  title  to  the  note,  without  evidence  from 
the  other  side  that  he  got  possession  of  it  maid  fide^  or  without 
consideration. 

BANKEflS*   NOTES   AND  CHECKS. 

Bankers'  cash-notes,  or  goldsmiths*  notes,  as  they  were  fonnerW 
called,  are  promissory  notes  payable  to  order  or  bearer  on  denuuuC 
and  are  transferable  by  delivery.  They  rni^,  however,  be  nego- 
tiated by  indorsement,  in  which  case  the  act  of  indorsing  will  ope- 
rate as  the  makipg  a  bill  of  exchange.  On  account  of  dieir  bong 
})ayable  on  demand  they  are  considered  as  cash,  whether  payable 
to  order  or  bearer ;  but  if  presented  in  due  time,  and  dishonoured, 
they  will  not  amount  to  payment.  At  present  cash  notes  are  sekiom 
made,  except  by  country  bankers,  their  use  having  been  superseded 
by  the  introduction  of  checks. 

A  check,  or  draft,  is  as  negotiable  as  a  bill  of  exchange.  In 
case  of  default  of  paj^ment  by  the  drawee,  the  assignee  may  main- 
tain an  action  against  the  assignor,  on  the  consideration  of  transfer ; 
unless  it  were  expressly  agre^  at  the  time  of  the  transfer,  thatUie 
assignee  should  take  the  instrument  assigned  as  payment,  and  roi 
the  risk  of  its  being  paid,  or  that  he  has  not  used  due  diligence: 
in  which  cases  it  will  amount  to  payment;  and,  in  the  event  of  the 
failure  of  the  banker,  the  assignor,  and  every  other  party  to  the 
check,  will  be  discharged. 

As  to  the  precise  time  when  a  check  should  be  presented  for 
payment,  there  is  some  degree  of  uncertainty.  It  may,  howcfer, 
be  collected  from  the  cases,  that  a  check  on  a  banker,  or  a  cash- 
note,  &c.  payable  on  demand,  ought,  if  given  in  the  place  where 
it  is  payable,  to  be  presented  for  payment  the  same  day  it  is  rc- 
>  ceived,  or  at  farthest  early  the  next  morning,  unless  prevented 
by  distance,  or  some  inevitable  cause  or  accident,  which  in  all 
cases  will  excuse  the  neglect  to  make  a  presentment  so  soon 
as  ^ould  be  otherwise  necessary.  But,  in  point  of  law,  thcfc  is 
no  other  settled  rule,  than  that  the  presentment  must  be  made 

*  By  a  subsequent  sUtute  for  the  resamption  of  cash  payments  by  the  Bank  of 
England,  the  Bank  note  ceased  to  be  a  legal  tender  after  the  Ist  Mqr,  I8S9* 
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within  a  reasonable  time^  which,  as  observed  by  Lord  Ellenborought 
must  be  accommodated  to  other  business  and  affairs  of  life ;  and 
the  party  is  not  bound  to  neglect  every  other  transaction,  in  order 
to  present  the  check  on  the  same  day  he  receives  it. 

When  the  check,  &c.  is  due  on  demand,  and  not  payable  at  the 
place  where  received,  it  is  said,  that  it  should  be  forwarded  for 
payment  by  the  next  post  after  it  is  received. 

Payment  of  a  check  or  draft  before  it  is  due,  is  contrary  to  the 
usual  course  of  business ;  and  therefore  when  a  banker  paid  a  check 
the  day  before  it  bore  date,  which  had  been,  lost  by  the  payee,  he 
was  lifuble  to  repay  the  amount  to  the  loser. 

When  payment  is  made  by  the  drawee  giving  a  draft  on  a 
banker,  it  b  not  advisable  to  give  up  the  bill  until  the  draft  is 
paid.  If  the  holder  of  a  draft  on  a  banker  receive  payment  thereof 
m  the  banker's  notes  instead  of  cash,  and  the  banker  fail,  the 
idrawer  of  the  check  will  be  discharged. 


CHAPTER  XVI. 


0/  Bankruptcy. 

A.  BANKRUPT  is  defined  to  be  "  a  trader  who  secretes  himself^ 
or  does-  certain  other  acts,  tending  to  defraud  his  creditors.*'  The 
law  of  bankruptcy  is  considered  as  calculated  for  the  benefit 
of  trade,  and  founded  on  the  principles  of  humanity  as  well  as 
justice ;  and  to  that  end  it  confers  some  privileges,  not  only  po 
the  creditors,  but  also  on  the  bankrupt  or  debtor  himself:  on  the 
creditors,  by  compelling  the  bankrupt  to  give  up  all  his  effects  to 
their  use,  without  any  fraudulent  concealment ;  on  the  debtor,  by 
exempting  him  from  the  rigour  of  the  common  law,  now  tempered 
by  the  humane  interposition  of  the  statute  law,  whereby  his  person 
might  be  confined  at  the  discretion  of  his  creditor,  though,  in  reality, 
he  has  nothing  to  satbfy  the  debt. 

The  laws  and  statutes  relative  to  bankruptcy  were,  previous  to 
the  5  Geo.  IV.  c.  96.  extremely  numerous  and  complicated :  this 
act,  however,  is  of  a  very  sweeping  nature,  for  it  absolutely  repetjs, 
from  the  1st  of  May,  1825,  all  former  enactments  respectmg  bank* 
mpts.  Its  preamble  recites,  that  whereas  it  is  expedient  to  amend 
the  laws  relating  to  bankrupts,  and  to  simplify  the  language  there- 
of,  and  to  consolidate  the  same  so  amended  and  simplified  in  one 
act,  and  to  make  other  provisions  respecting  bankrupts;  it  there- 
fore enacts.  That  the  following  statutes  (including  the  whole  of 
the  acts  upon  the  subject,  from  the  first  enactment,  the  34  &  35 
Hen.  VIII.  c.  4.  down  to  the  3  Geo.  IV.  e.  81.)  be  repealed ;  viz. 
the  34  &  35  Hen.  VIII.  c.  4.  intituled,  *•  An  act  against  such  per^ 
sons  as  do  make  bankrupt ;"  the  13  Elk.  c.  7.  intituled,  *'  An  act 
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londUfigr  &rd€n  for  bMknqfts ;"  the  1  Jac.  I.  c.  15.  intitaled, ''  A^ 
iaeif&r  the  better  reUefof  the  credit&rs  agnmst  tuck  as  $hall  heeowse 
tamkrtftsr  the  21  Jac.  I.  c.  19.  intituled^  "  An  Met  for  thefmr- 
ther  description  of  a  htrnkrupt,  and  relief  if  creditors  against  smek 
as  shall  become  bankrupts,  and  for  inflicting  corporal  pmnishmeni 
upon  the  banhi^ts  in  some  special  eases;"  the  13 &  14  Car.  If. 
G.24.  intituled,  **  An  act  declaratory  concerning  bankrupts;**  the 
10  Ann.  c.  15.  intituled,  **  An  act  for  repealing  a  clause  in  the 
above  n^ntioned  statute  of  the  I  Jac.  /.  c.  15.  and  for  the  eacpla- 
nation  <f  the  laws  relating  to  bankruptcif  in  cases  ofpartnerMp  r 
the  7  Geo.  I.  c.  31.  intituled,  *^  An  act  for  explaining  and  making 
more  ^ectual  the  several  acts  concerning  bankntpts  ;"  the  5  Geo.  II. 
c.  30.  intituled,  *'  An  act  to  prevent  the  committing  of  frauds  by 
bankrupts  :"  the  10  Geo.  II.  c.  32.  intituled,  **An  act  for  amending 
the  laws  relating  to  bankrupts;"  so  much  of  the  24  Geo.  II.  c.  57. 
the  title  of  which  begins  with  the  words  **Jn  act  to  continue 
several  laws  therein  mentioned,  for  preventing  theft  and  rapine,** 
and  concludes  with  the  words  '*  and  to  make  some  further  prooi- 
sions  in  relation  to  the  signing  of  certificates  for  the  discharge  of 
bankrupts,**  as  relates  to  the  prevention  of  frauds  by  bankrupts, 
and  to  some  further  provisions  in  relation  to  the  signing  of  certi- 
ficates for  the  discharge  of  bankrupts  ;**  the  4  Geo.  III.  c.  33^ 
intituled,  **  An  act  for  the  preventing  inconveniences  arising  in 
cases  of  merchants,  and  such  other  persons  as  are  within  the  de- 
scription of  the  statutes  relating  to  bankrupts  being  entitled  to 
privilege  of  parliament,  and  becoming  insolvent:**  so  much  of  the 
36  Geo.  III.  c.  90.  intituled,  **  An  act  for  the  relief  of  persons 
equitably  and  beneficially  entitled  to  or  interested  in  the  several 
stocks  and  annuities  transferable  at  the  Bank  of  England,**  as  re- 
lates to  trustees  in  whose  names  stock  sh^l  be  standing  at  the  Bank, 
becoming  bankrupt,  and  to  bankrupts  refusing  to  transfer  stock 
standing  in  Uieir  own  right ;  the  37  €reo.  III.  c.  124.  intituled, 
**  An  act  to  make  perpetual  an  act  passed  in  the  fifth  year  qf  the 
reign  of  his  late  majesty,  intituled,  *  An  act  to  prevent  the  com- 
mitting  of  frauds  by  bankrupts;**^  so  much  of  the  45  Geo.  Ill; 
€.124.  intituled,  **An  act  to  amend  an  act  passed  in  the  fourth 
year  of  his  present  majesty,  intituled,  *  An  act  for  preventing  in* 
conveniences  arising  in  cases  of  merchants,  and  such  other  persons 
as  are  within  the  description  of  the  statutes  relating  to  bankrupts 
being  entitled  to  privilege  of  parliament,  and  becoming  insolvent  ;* 
and  to  prevent  delay  in  the  entering  appearances  in  actions  brought 
against  persons  having  privilege  of  parliament,'*  as  relates  to  the 
execution  of  certain  bonds  by  traders  having  privilege  of  parlia- 
ment, and  to  the  disobedience  by  such  traders  of  orders  for  pay- 
ment of  money  ;**  the  46  Geo.  III.  c.  135.  intituled,  **  An  act  to 
amend  the  laws  relating  to  bankrupts:**  the  49  Geo.  III.  c.  121, 
intituled,  **An  act  to  alter  and  amend  the  laws  relating.4a4ank^ 
ruptM;*  the  56  Geo.  III.  c.  137.  intituled,  "  An  act  to  extend  thg 
provisions  of  an  act  of  the  first  year  of  the  reipi  of  king  James  thg 
First,  iniituled,  *An  act  for  the  better  relief  of  the^  creditors  agains^ 
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such  as  sMmU  hecwau  bankrupts  /  "  so  much  of  the  1  Geo.  IV.  c.  1 15. 
Intituledt  **An  act  to  repeal  so  much  of  the  several  acts  passed  in  the 
thirty-ninth  year  of  the  reign  of  Elizabeth^  the  fourth  of  George 
the  First,  the  fifth  and  eighth  of  George  the  Second,  as  inflicts  capital 
punishment  on  certain  offences  therein  specified,  and  to  provide  more 
iuitable  and  effectual  punishment  for  such  effences^  as  relates  to 
the  punishment  of  frairas  committed  by  bankrupts ;  the  3  Geo.  IV. 
c.  74.  intituled,  "  An  act  to  amend  the  laws  relating  to  bankn^s 
under  joint  commissions  ;'*  and  lastly,  the  8  Geo.  IV.  c.  81.  inti- 
tuled, **An  act  to  amend  the  laws  relating  to  bankrupts.'^ 

What  Persons  are  liable  to  be  made  Bankrupts. 

By  Uus  act,  the  5  Geo.  IV.  c.  98.  it  is  enacted.  That  all  buikers, 
brokers,  underwriters,  and  persons  insuring  ships  or  their  freight 
or  other  matters  against  perils  of  the  sea,  warenousemen,  whfUrf- 
ingers,  packers,  builders,  carpenters,  shipwrights,  victuallejrsy 
innkeepers,  stage-coach  proprietors,  brewers,  maltsters,  dye^, 
printers,  bleachers,  fullers,  scavengers,  manufacturers  of  alum  or 
kelp,  cattle  or  sheep  salesmen ;  and  ^1  persons  engaged  in  any 
traffic  of  drawing  and  redrawing,  negotiating  or  discounting,  bills 
of  exchange,  promissory  notes,  or  negotiable  securities,  except 
exchequer,  navy,  or  victualling  bills,  or  ordnance  debentures ;  and 
all  persons  making  bricks  or  burning  lime  for  sale,  being  tenants, 
lessees,  or  partners  in  such  trade  or  undertaking ;  and  idL  personci 
using  the  trade  of  merchandize  by  way  of  baigaining,  exchange^ 
bartering,  commission,  consignment,  or  otherwise,  in  gross  or  by 
retail ;  and  all  persons  who,  either  for  themselves,  or  as  agents  or 
factors  for  others,  seek  their  living  by  buying  and  selling,  or  by 
buying  and  letting  for  hire,  or  by  the  workmanship  of  goods  or 
commodities,  shall  be  deemed  traders  liable  to  become  bankrupt : 
provided,  that  no  farmer,  grazier,  common  labourer,  or  work- 
man for  hire,  receiver-general  of  the  taxes,  or  member  of  or  subr 
ycriber  to  any  incorporated,  commercial,  or  trading  companies 
established  bv  charter,  or  by  or  under  the  authoritv  of  any  act  of 
parliament,  shall  be  deemed,  as  such,  a  trader  liable  by  virtue  of 
this  act  to  become  bankrupt.     §  2. 

What  constitutss  an  Act  of  Bankruptcy. 

If  any  such  trader  shall  depart  this  realm,  or  being  out  of  the 
realm  shall  remain  abroad,  or  depart  from  his  dwelling-house,  or 
otherwise  absent  himself,  or  begin  to  keep  his  house,  or  suffer 
himself  to  be  arrested  for  any  debt  not  due,  or  yield  himself  to  pri- 
son, or  suffer  himself  to  be  outlawed,  or  procure  himself  to  be 
arrested,  or  his  goods,  money,  or  chattels  to  be  attached,  seques* 
tered,  or  taken  in  execution,  or  make  or  cause  to  be  made,  either 
withm  the  United  Realm  or  elsewhere,  any  grant  or  conveyance 
of  ai|y  of  his  lands,  tenements,  goods,  or  chattels,  or  make  or  cause 
to  be  made  any  surrender  of  any  of  his  copyhold  lands  or  tenements,, 
or  make  or  cause  to  be  made  any  gift,  delivery,  or  transfer  of  any  of 
bis  goods  or  chattels,  every  siich  trader  doing,  suffering,  procur-r 
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ifkgt  executing,  pennitting,  making,  or  causing  to  be  made  any  of 
the  acts,  deeds,  or  matters  aforesaid,  with  intent  to  defeat  or  delay 
his  creditors  in  the  recovery  of  their  debts,  shall  be  deemed  to 
bave  thereby  committed  an  act  of  bankruptc}\    §  8. 

And  if  any  such  trader  shall,  at  any  meeting  of  his*  creditors, 
declare  or  amnit  that  he  is  insolvent,  or  unable  to  meet  bis  engage^ 
ments ;  or  if  any  such  trader,  having  been  arrested  or  committed  to 
prison  for  debt,  or  on  any  attachment  for  nonpayment  of  money^ 
shall,  upon  such  or  any  other  arrest  or  commitment  for  debt  or 
non-payment  of  money,  or  upon  any  detention  for  debt,  lie  in 
prison  for  twenty^one  days ;  or  if  any  such  trader,  having  been 
so  arrested,  committed,  or  detained,  shall  escape  out  of  prison  or 
custody,  every  such  trader  shall  be  deemed  to  have  thereby  c<mi- 
mitted  an  act  of  bankruptcy :  provided,  thbt  if  any  such  trader 
shall  be  in  prison  at  the  time  of  the  commencement  of  this  act 
(Ist  May,  I82&V  such  trader  shall  not  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  b}  lying  in  prison,  until  he  shall  hare 
lain  in  prison  for  the  period  of  two  months.     §  4. 

And  if  any  such  trader  shall  petition  to  take  the  benefit  of  the 
present  or  any  future  act  for  the  relief  of  insolvent  debtors, 
such  petition,  when  filed,  shall  be  an  act  of  bankruptcy ;  but  no 
commission  shall  issue  thereupon,  unless  it  be  sued  out  within  two 
calendar  months  next  after  notice  of  such  petition  has  been  inserted 
in  the  London  Gazette.    §  5. 

And  if  any  such  trader  shall  file,  in  the  office  of  the  lord  chan- 
cellor*s  secretary  of  bankrupt,  a  declaration  in  writing,  signed  by 
such  trader,  and  attested  by  an  attorney  or  solicitor,  that  he  is 
insolvent,  or  unable  to  meet  his  engagements,  the  said  Secretary 
or  his  deputy  shall  sign  a  memorandum  that  such  declaration  had 
been  filed,  which  shall  be  authority  for  the  printer  of  the  London 
Gazette  to  insert  an  advertisethent  of  such  declaration  therein ; 
and  every  such  declaration  shall,  after  such  advertisement,  be  an 
act  of  bankruptcy  committed  by  such  trader  at  the  time  when  such 
declaration  was  filed :  but  no  commission  shall  issue  thereupon, 
unless  it  be  sued  out  within  two  calendar  tnonths  next  after  the 
insertion  of  such  advertisement,  and  unless  such  advertisement 
shall  have  been  inserted  in  the  London  Gazette  within  eight  days 
after  such  declaration  \ias  filed:  and  no  docket  shall  be  struck 
upon  such  act  of  bankruptcy  before  the  expiration  of  four  dajfs 
next  after  the  insertion  of  such  advertisement,  in  case  such  com- 
mission b  to  be  executed  in  London ;  or  before  eight  days  af^er 
such  insertion,  in  case  such  commission  is  to  be  executed  in  the 
country :  and  in  all  proceedings  before  the  commissioners,  the 
Gazette  containing  such  advertisement  shall  be  evidence  to  be 
received  of  such  declaration  having  been  filed.     §  6. 

And  no  commission,  under  which  the  adjudication  shall  be 
grounded  on  the  act  of  bankruptcy  being  the  filing  of  such  de- 
claration, shall  be  deemed  invalid  by  reason  of  such  declaration 
having  been  concerted  or  agreed  upon  between  the  bankrupt  and 
any  creditor  or  other  [>erson.     §  7. 
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And  if  any  ducb  trader,  liable  by  Tirtue  of  this  act  to  become 
bankrupt,  shall,  after  a  docket  struck  against  hinr,  pay  to  the  per- 
son or  persons  who  struck  the  same,  or  any  of  them,  money,  or 
give  or  deliver  to  any  such  person  any  satisfaction  or  security  ibr 
his  debt,  or  any  part  thereof,  vehereby  such  person  may  receive 
more  in  the  pound  in  respect  of  his  debt  than  the  other  creditors, 
such  payment,  gift,  delivei^,  satisfaction,  or  security,  shall  be  an 
act  of  bankruptcy;  and  if  any  commission  shall  have  issued 
upon  the  docket  so  struck  as  aforesaid,  the  lord  chancellor  may 
either  declare  such  commission  to  be  valid,  and  direct  the  same  to 
be  proceeded  in,  or  may  order  it  to  be  superseded,  and  a  new 
commission  may  issue  upon  such  last-mentioned  or  any  other  act  of 
bankruptcy  ;  and  every  perfon  so  receiving  such  money,  gift,  de- 
livery, satisfaction,  or  security  as  aforesaid,  shall  forfeit  his  v^hole 
debt,  and  also  repay  or  deliver  up  such  money,  gift,  satisfaction, 
or  security  as  aforesaid,  or  the  full  value  thereof,  to  such  person  or 
persons  as  the  commissioners  acting  under  such  original  com- 
mission, or  any  new  commission,  shall  appoint,  for  the  benefit  of 
the  creditors  of  such  bankrupt.     §  8. 

And  if  any  such  trader  having  privilege  of  parliament,  shall  com- 
mit any  of  the  aforesaid  acts  of  bankruptcy,  a  commission  of 
bankrupt  may  issue  against  him ;  and  the  commissioners,  and  all 
other  persons  'kcting  under  such  commission,  may  proceed  thereon 
in  like  manner  as  against  other  bankrupts ;  but  such  person  shaH 
not  be  subject  to  be  arrested  or  imprisoned  dnrihg  the  time  of  snch 
privilege,  except  in  cases  hereby  made  felony.     §  9. 

And  if  any  creditor  of  any  such  trader  having  privilege  of  par- 
liament, to  such  amount  as  is  hereinafter  declared  requisite  to 
support  a  conmiission,  shall  file  an  affidavit  in  any  court  of  record 
at  Westminster,  that  such  debt  is  justly  due  to  him,  and  that  such 
debtor,  as  he  verily  believes,  is  such  trader  as  aforesaid,  and 
shall  sue  out  of  the  same  court  a  sunpmons,  or  an  original  bill  and 
summons  against  such  trader,  and  serve  him  with  a  copy  thereof 
if  such  trader  shall  not,  within  one  calendar  month  after  personal 
service  of  such  summons,  pay,  secure,  or  compound  for  such  debt 
to  the  satisfaction  of  such  creditor,  or  enter  into  a  bond  in  such 
sum,  and  with  two  sufficient  sureties,  as  any  of  the  judges  of  the 
court  shall  approve  of^  to  pay  such  sum  as  shall  be  recovered  in 
such  action,  together  with  such  costs  as  shall  be  given,  and  within 
one  calendar  month  next  after  personal  service  of  such  sum- 
mons cause  an  appearance  to  be  entered  to  such  action  in  the 
pr<^er  court  in  which  the  same  shall  have  been  brought,  ^very 
such  trader  shall  be  deemed  to  have~  committed  an  act  of  bank- 
ruptcy from  the  time  of  the  service  of  such  summons ;  and  any  sucfa 
creditor  or  creditors  of  such  trader  may  sue  out  a  commission' 
against  him,  and  proceed  thereon  in  like  manner  as  against  other 
bankrupts.     §10.  ',  - 

And  if  any  decree  or  order  shall  have  been  ]pronouiTced  in  any 
cause  depending  in  any  court  of  equity,  or  any  order  made  in  any 
matter  of  bankruptcy  or  lunacy  against  any  such  trader  bavinf 
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prifilcge  of.  paxUamenC  ordering  to  pa;  way  mm  of  mo^qrir  ted 
snch  tmler  aball  ditdbey  the  fane*  tb  penon  entitled .  to  i^oemf 
such  suvkp  or  interested  in  enforcing  tbe  imjFSient  tb/n<eof»  amy  e|>ph 
to  the  court  to  fix  a  peremptory  dtLj  for  the  payment*  which  ahaU 
accordingly  be  fixed  dy an  oi4er  for  thai  purpose;  and  i£  anch 
trader*  teing  personal!^  served  with  it  eight  days  before  the  dny 
therein  appointed*  shall  neglect  to  pay  the  same*  he  ahatt  ba 
deemed  to  have  committed  an  act  of  bankruptcy  from  the  time  of 
the  service  thereof^    §11. 

0/  the  Commiisian,  and  Proceedings  under  ii. 

The  lord  chancellor  may*  upon  petition  made  to  him  in  writing* 
against  any  trader  having  committed  any  act  of  bankruptcy*  hy 
any  creditor  or  creditors*  by  commission  under  the  great  seal*  ap? 
pomt  such  persons  as  to  hun  shall  seem  fit*  who.  shall  have  thn 
powers  and  aiithorities  hereinafter  mentioned ;  and  such  petitipft-r 
mgqreditor  or  creditors  shall*  before  any  commission  be  granled* 
make  an  affidavit  in  writing  before  a  master  in  chanceiy  (whieh 
shall  be  filed  with  the  proper  officer)  of  tbe  truth  of  bis  or  their 
respective  debt;  and  shall  likewise  give  bond  to  the  1^  ehan- 
ceUor*  in  the  penalty  of  200/.  to  be  conditioned  for  pro^ng  bis  OY 
their  debt*  as  well  before  tbe  commissioners  as  upon  any  tn$l  al 
lawj  and  also  for  proving  the  party  to  have  conmritted  an  act  af 
bankruptcy*  and  to  proc^  on  such  commission ;  but  if  such  dehi 
qit  debts  shall  not  be  really  due*  or  if  after  such  commission'  it  be 
not  proved  that  the  party  had  committed  an  act  of  bankrupt^  at 
tfie  time  of  the  issuing  of  the  commisMon*  and  it  shall  also  appear 
that  such  commission  was  taken  out  ftaudulently  or  malipii^nsfyA 
the  lord  chancellor  may  order  satisfaction  to  be  made  to  him  or. 
them*  and  for  the  better  recovery  thereof  may  assign  such  band 
or  bonds  to  the  party  or  parties  who  may  sue  for  t^  same  in  hia 
and  their  name  or  names.    §12, 

And  that  the  petitioning  creditor  or  creditors  shalU  at  bis  at 
their  own  costs*  sue  forth  and  prosecute  the  commission  Until  4bf! 
choice  of  assignees;  and  the  cofnmissioners  shall*  at  the  meetiajg 
for  sudi  choice*  ascertain  such  costs*  and  by  writing  under  jfteir 
ba^ds  direct  the  assignees  to  reimburse  such 'petitioning  <yedi|ac 
or  creditors  such  costs  out  of  the  first  money  that  shall  be  ge^  ia 
under  the  commission.  And  all  bills  of  foes  or  disbursemeata  of 
finy  solicitor  or  attorney  employed  under  any  commission  rtatt 
be  nettled  by  the  commissioners ;  provided  such  bills  do  not  coft- 
tain  any  charge  respecting  any.  action  at  law  or  suit  in  equity^  in 
which  case  the  same  shall  be  seUled  by  the  proper  officer  of  the  court 
in  which  the  business  contained  in  such  bill*  or  the  greatest  part  in 
amount  or  value  thereof*  shall  have  beentransacted ;  and  the  same, 
so  settled  shall  be  paid  by  the  assignees  to  such  solicitor  ac  aNor- 
ney :  provided*  that  any  creditor  who  shall  havjB  proved  to  the. 
amount  of  SOi.  or  upwards*  if  he  be  dissatisfied  with  such  settle- 
ment* may  have  the  same  settled  by  a  master  in  chancery*  whoshaU. 
leceive  for  such  settlement*  and  the  certificate  thereofy  2i|>r^    §  IS. 
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'  And  11^  comniiiion  shall  be  vmwA,  unleift  the  slngto  debief 
Mdi  creditor,  or  of  Iwo  or  BMire  peiaens  b^ng  partneri,  petitk«« 
iog  lor  the  same,  shall aHiouiit  to  lOOl.  or  upwards;  or  unless  the 
debt  of  two  crediiors  shall  amoant  to  160/.  or  upwards!  or  «ides» 
the  <lebt  of  three  or  more  eneditors  shall  arnomit  to  2001.  or 
opwaids;  and  every  peisoB  who  has  giTen  credit  to  any  tfad^ 
npon  lettable  consideration  for  ant  sum  which  (Aall  aothairo 
beocnse  payable  at  the  time  such  trader  oommitted  an  act  ofbiinlBrf 
ruptcy,  may  so  petition  or  join  in  petitioning  as  aforesaid,  wheU^er 
he  shall  have  any  security  for  such  sum  or  not.    §  14.  , 

And  any  creditor  or  creditors  whose  debt  b  sufficient  to  eiftitle 
him  or  them  to  petition  for  a  commission  against  all  the  partners 
df  any  firm,  may  petition  for  a  commission  against  one  or  more 
partners;  and  every  commission  issued  upon  such  petition  ^all 
be  valid,  although  it  does  not  include  all  the  partners  0f  the  firm; 
and  in  every  commisskm  against  two  or  more  persons,  the.  lord 
chancdlor  may  supersede  such  commission  as  to  one  or  more 
of  audi  persons;  and  the  validity  of  such  commission  shaU  nol 
foe  thereby  affected,  as  to  any  person  as  to  whom  such  commissioa 
is  not  ordered  to  be  superseded,  nor  shall  any  such  person's  certi- 
ficate be  thereby  affected.    (16.  ; 

And  if  after  a  commission  issued  against  two  or  more  membem 
of  a  firm,  any  other  commission  shall  be  issued  against  any;  other 
member  of  such  firm,  such  other  commission  shall  be  directed  to 
the  commissioners  to  whom  the  first  was  directed ;  and  iipmedi** 
aiely  after  the  a<yudication  under  such  other  commission,  all  th< 
estate,  real  and  personal,  of  such  bankrupt  shall,  in  case  assigneei 
have  been  chosen,  vest  in  such  assignees,  and  all  separate  proceed!? 
ittfa  under  such  other  commission  shall  be  stayed,  and  such  covfty 
mission  shall,  without  affecting  the  validity  of  the  first  commission^ 
foe  annexed  to  and  form  part  of  the  same :  provided,  that  the  lord 
chancellor  may  direct  that  such  other  commission  be  issued  to  any 
otiier  commissioners,  or  that  such  other  commission  shaU  pror 
€atd  either  separately  or  in  conjunction  with  the  first  com- 

I^  after  acy  udication,  the  debt  of  the  petitioning  fireditor  or  cret 
ditors^  or  any  of  them,  be  found  insufficient  to  support  a  eomr 
mistton,  the  lord  chancellor  may,  upon  the  application  of  any 
other  creditor  or  creditors^  having  proved  any  debt  or  debts  suffi*> 
cient  to  support  a  commissidn,  order  the  said  commission  to  be 
proceeded  inl    §  17. 

No  commission  shall  be  deemed  invalid  by  reason  of  any  act  of 
baakfuptcy  prior  to  the  debt  of  the  petitioning  arbiter  or  credi- 
ten,  or  any  of  them;  provided  there  be  a  suflicieot  act  of  bank- 
ruptcy sulwequent  to  such  debt.    §  18.  . 

The  lord  chancellor  may  ^Urect  an  auxiliary  conunission  to  issue 
for  proof  of  debts  under  20/.  and  for  the  examination  of  witnesses^ 
or  for  either  of  such  purposes^  and  every  such  commission  here* 
iofore  issued  b  hereby  declared  valid ;  and  the  commiasiotters  in 
4every  such  commissiott,  issued  for  th^  examination  of  witncMes^ 
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aball  iK)f^e8f(  thtisanie  ppwera  to  compel  {he  aUendance^  und  to 
examine  witpesoes,  and  to  enforce  obedience  to  such  examinatioo^ 
as  are  possessed  by  the  commissioners  in  any  original  com- 
mission*   §19* 

No  <^mmissioner  shall  be  capable  of  acting  in  the  execution  oC 
anjr  of  the  powers  and  authorities  of  this  act  (except  the  power 
of  administering  the  oath  next  hereinafter  mentioned)  until  ha 
shall  have  taken  an  oath  to  the  effect  following;  (that  is  to  say)— « 

^  t,  A.S.  dp  swear,  that  I  will  faithfully,  impartially,  and  honest- 

*  lyj»  according  to  the  best  of  my  skill  and  knowledge,  execute  the 
'  seTcral  powers  and  trusts  reposed  in  me  as  a  commissioner,  in  a 

*  commission  of  bankruptcy  against  and  that  without 
f  fayour  or  affection,  prejudice  or  malice.     So  help  me  Gob/ 

Whiofa  oath  the  commissioners  are  empowered  and  required  to 
administer  one  to  another  in  the  same  commissioD  named ;  and 
they  shall  •  enter  and  keep  a  memorial  thereof,  signed  by  them 
Respectively,  among  the  proceedings  under  each    conuuission/ 

'  -  The  commi8sioner$  shall  be  paid  the  fee  of  20<.  each  for  ^ery 
meeting,  and  the  like  sum  for  their  certificate  of  the  choice  of 
lussignees,  and  for  the  signature  of  the  bankrupt's  certificate ;  and 
where  any  commission  shall  be  execnted  in  the  country,  every 
commissioner  being  a  barrister  at  law,  shall  receive  a  further  fee 
of  2(Kf  #  for  ea^h  meeting ;  and  in  case  his  nsual  place  of  residence 
i^  distant  seven  miles  or  upwards  from  the  place  where  such 
meetings  are  holden,  he  may  receive  a  further  sum  of  20«.  for  every 
silch  meetings  and  every  commissioner  who  shall  receive  from  the 
creditors,  or  out  of  the  estate  of  the  bankrupt,  any  further  sum 
than  as  aforesaid,  or  who  shall  eat  or  drink  at  the  charge  of  th^ 
creditorsi  oi*  out  of  the  estate  of  the  bankrupt,  or  order  any  such 
expence  to  be  made,  shall  be  disabled  for  ever  from  acting  in  such 
:oraiiy  other  commission.    §2t. 

^  At  every  meeting  under  any  commission  to  be  executed  in  the 
country,  wherein  any  one  or  more  of  the  commissioners  named 
may  be  a  barrister,  such  or  as  many  of  them  as  shall  be  willing  to 
attend^  not  exceeding  three  at  each  meeting,  shall  be  the  muting 
commissioner  or  commissioners,  and  shall  be  entitled  to  his  or 
their  summonses  and  fees  accordingly,  in  priority  to  any  of  the 
other  commissioners.     §  22. 

No  postponement  or  continuance  of  any  public  or  private  meet- 
ing to  another  hour  of  the  same  day,  whefe  the  parties  are  ready 
to  proceed,  shall  entitle  the  commissioners  to  any  further  tees, 
-unless  such  meeting  shall  have  been  sitting  for  the  space  of  two 
hours  at  the  least.     §  23. 

The  commissioners,  after  they  have  taken  their  oath,  may,  by 
writing  under  their  hands,  summon  before  them  any  person  whom 
they  shall  believe  capable  of  giving  any  information  concerning  the 
trading  of,  or  any  act  or.  acts  of  bankruptcy  committed  by  the 
.tMuikrupt,  and  may  also  require  any  person  so  summoned  tot.  pro- 
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dttce  aoy  books,  pi^r9»  deeds^  aad  writings^  aod  other  documentor 
ia  his  custody^  possession,  or  power,  which  may  appear  to  be  ner 
cessaiy  to  estabUsh  such  trading,  or  act  oif  bankmptcy ;  and  every 
Mch  person  so  summoned  shall  incur  such  danger  or  penalty  for 
not  coming,  or  for  refusing  to  be  ^orn  and  examined,  or  for  not 
disclosing  the  truth,  or  for  refnsmg  to  sign  or  subscribe  his  ex- 
amination, or  for  refusing  to  produce,  or  for  not  producing  any 
such  book,  paper»  deed,  writings  or  document,  as  is  hereby  pro- 
vided as  to  persons  summoned  after  the  acyudication  of  bank* 
niptcy ;  and  the  commissioners,  upon  proof  made  before  them  of 
the  petitioning  creditor's  debt  or  debts,  and  of  the  trading,  and 
act  of  bankruptcy,  shall  thereupon  adjudge  such  person  or  per^ 
sons  bankrupt*    §24. 

The  commissioners,  after  they  have  so  adjudged,  shall  forthwith 
cause  notice  to  be  given  in  the  London  Gazette,  and  shall  appoint 
three  public  meetings  for  the  bankrupt  to  surrender  and  conform ; 
the  hist  of  which  meetings  shall  be  on  the  forty-second  day  hereby 
limited  for  such  surrender.    §25. 

No  commission  shall  abate  by  reason  of  a  demise  of  the  crown  ; 
aad  (if>  by  the  death  of  the  commissioners,  or  for  any  other  cause, 
it  became  necessary)  any  commission  may  be  renewed,  but  only 
half  the  fees  usually  paid  upon  obtaining  commissions  shall  be 
paid  for  the  same;  and  if  any  bankrupt  shall  die  after  adjudica-t 
tion,  the  commissioners  may  proceed  in  the  commission  as  they 
might  have  done  if  he  were  living.    §26. 

Any  person  appointed  by  the  commissioners,  by  their  warranty 
may  break  open  any  house,  chamber,  shop,  warehouse,  door, 
trunk,  or  chest  of  any  bankrupt,  where  himself  or  any  of  his  pro- 
perty shall  be  reputeci  to  be,  and  may  seize  upon  the  body  or  pro^ 
perty  of  such  bankrupt ;  and  if  the  bankrupt  be  in  prison  or  in 
custody,  the  person  so  appointed  may  seize  any  property  (his 
necessary  wearing  apparel  only  excepted)  in  the  custody  or 
possession  of  such  bankrupt,  or  of  any  qthef  person^  \x^  at^y 
prison.    §  27. 

And  the  person  so  appointed  may  break  open  any  house^ 
chamber,  shop,  warehouse,  door,  trunk,  or  chest  of  such  bank- 
rupt, in  Ireland,  where  any  of  the  property  shi^ll  be  reputed  to  be, 
and  s^ize  the  same;  provided,  su<m  warrant  shall  have  been 
verilied  upon  oath,  by  the  attprpey  or  solicitor  suing  put  the  com- 
mission, before  the  mayor  or  other  chief  magistrate  of  the  city, 
borough,  or  town  corporate,  ^here  or  near  to  which  the  commis- 
sipn  is  executed,  and  verified  under  the  cpmn^on  seal  thereof,  or 
the  seal  of  the  o$ce  of  such  mayor  or  other  magistrate ;  and 
provided  also  th^t  the  person  thereby  appointed  shetU,  before  a 
justice  of  pefM^e,  depose  upon  oath  that  he  is  the  person  named  in 
such  warr^t.    §  28. 

In  all  frases  where  it  shall  be  made  to  appear  to  the  satisfaction 
of  any  justice  of  peace  in  England  or  Ireland,  that  there  is  reason 
t49  auspect  and  believe  that  property  of  the  bankrupt  is  concealed 
i^  any  house,  premises^  or  o^er  place  not  belonging  to  such  hsasAs^^ 
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mpt;  such  jortioe  of  peace  b  Mthmzed  to  gnat  a  seareb  war-- 
fast  to  the  penon  to  depated,  who  may  execute  the  same  hi  like 
r.aodshaUr 


t  he  entitled  to  the  same  protectton  as  is  allowed 
hflawmexecatieaof  aaearch  warraat  for  property  reputed  to  be 
amen  aad  concealed.    §  V-        * 

And  if,  in  the  execution  of  sach  warrant,  it  shall  be  oeeessarf  td 
bate  acee«  to  any  house/  chamber^  shop,  warehouse,  door,  tnrnk, 
or  chest  of  such  bankrupt,  in  Scotland,  where  any  of  the  pfopertr 
diall  be  reputed  to  be,  or  to  seise  nxnd  get  possession  of  sudk 
pr«^>erty,  such  warrant,  after  having  been  v^rilied  upon  oath, 
auiy  be  backed  or  indorsed  with  the  name  of  a  judge  ordinary  or 
justice  of  the  jpeace  ia  Scotiand ;  and  such  warrant  so  indorsed 
shall  be  sufficient  authority  to  the  person,  and  «o  all-officdv  of  the 
l»w  in  Scotland^  to  execute  tfie  same  within  the  county  or  burgh 
wherein  it  is  so  indorsed,  and  in  virtue  thereof  to  break  tipen 
the  hoascy  chamber,  shop,  warehouse,  door«  trunk,  or  diestof 
such  baakrupc,  and  to  sette  and  take  possession  thereof,  to  be 
distributed  under  the  said  commission,  or  o^erwise  dealt  wilb 
Acoofdhig  to  law.    §80. 

'  No  action  shall  be  brought  against  any  person  so  appointed  by 
tho  commissioners  for  any  thing  done  in  obedience  to  their  war* 
nnt^  unless  demand  of  the  peniMd  and  copy  of  such  warrant  hath 
been  made  or  left  at  the  usual  place  of  abode  of  such  person,  by 
the  party  intending  to  bring  such  action,  or  by  his  attomej  or 
agent,  in  writing,  signed  and  demanding  the  same,  and  unless  the 
same  bath  been  reftised  or  neglected  for  six  days  after  such  de- 
arand ;  and  if,  after  such  demand  and  compliance  therewith,  any 
action  be  brought  against  the  person  so  appointed,  without  making 
the  petitioning  creditor  or  cmhtors  defendant  or  defendants,  if 
living,  on  producing  and  proving  such  warrant  at  the  trials  the 
jury  shall  give  their  verdict  for  the  defendant,  notwithstamKng 
any  defect  of  jurisdiction  in  the  commissioners ;  and  if  such  action 
he  brought  again^  the  petitioning  cneditor  or  creditors,  and  tiie 
person  so  appointed  as  foresaid,  the  jury  shall,  on  proof  of  such 
warrant,  give  their  verdict  fOr  the  person  so  appointed,  notwith- 
standing any  such  <lefoct  of  jurisdiction ;  and  if  the  verdict  shaH 
be  given  against  the  petitioning  creditor  or  creditors,  the  plaiatf 
ahaH  recover  costs  against  him  or  them,  to  be  taxed  sO  as  to  in- 
tlude  such  costs  as  the  plaintiff  is  liable  to  pay  to  the  peraon  so 
iq[>poinicd  as  aforesaid.    §81. 

In  any  action  so  brought  against  the  petitioning  creditor  or  cre- 
ditors, either  alone  or  jcmtly  with  the  person  so  appointed,  for 
any  thing  done  in  obedience  to  their  warrant,  proof  by  the  plan- 
tiff  in  such  action  that  the  defendant  or  defendants,  or  any  of 
them,  are  petitionhig  creditors,  shall  be  suffideni  for  the  pmpose 
of  making  them  liable,  in  the  same  manner  and  to  the  same  extent 
as  if  the  act  complained  of  in  such  action  had  been  done  or  com- 
mitted by  them.    §  82. 

After  adjudication,  the  commissioners  may  summon  befofre  them 
way  person  known  or  suspect^  io  have  any  of  theatate  cTthe 
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teaknipft  jaluB  po^nioiH  or  wbo  ip  8ttn^to««d  to  be  ladebiMlo 
him;  ajadalao  any  penon  wbom  they  believe  oapable  of  ciiMg 
infonnetioB  oonoerning  any  part  of  the  bankrupt's  estate,  or  tmjt 
fiqtiliQua  ^ht,  or  any  tpurioiis  book  or  document,  or  other  toaaa* 
actions  material  to  the  niU  disclosure  of  the  dealings  of  the  bank^ 
rupi;  and  may  also  require  such  person  to  produce  any  books» 
papers,  deeds,  and  writings^  and  other  documents  in  his  custody 
09  power,  which  may  appear,  necessary  to  the  verificatioo  of  the 
4eposition  of  sach  person,  or  to  the  fuU  disclosure  of  any  of  the 
matters  which  they  are  authorizal  to  inquire  into ;  and  if  such 
person  so  summoned  shall  not  come  at  the  time  appointed,  haidag 
no  lawful  impediment,  the  commissioners  may,  by  warrant  under 
their  hands  and  scab,  apprehend  and  arrest  such  person,  and 
bave  him  brought  before  wem  to  be  examined  as  aforesaid.  §  33. 
<  And  upon  the  appearance  of  any  person  so  summoned,  or  if 
any  person  be  present  at  any  meeting  of  the  commissioners,  i^ 
shall  be  lawlnl  to  examine  every  such  person  either  by  word  of 
mouth  or  by  interrogatories  in  writing,  and  to  reduce  into  writinsr 
the  answers,  and  the  party  examined  is  required  to  sign  and 
subscribe  to  thtm  ^  and  if  any  person  shall  retuse  to  be  sworn,  or 
being  a  Quaker,  to  make  solemn  affirmation,  or  riiaJl  refuse  to 
answer  any  lawiful  questions  put  by  the  said  commissioners^  or 
shall  not  fully  answer  to  their  satisfaction,  or  shall  refuse  to  sign 
and  subscribe  to  the  examination  (not  having  any  objection 
allowed 'by  the  commissioners),  or  shall  not  produce  any  books, 
papers,  deeds,  and  writings,  and  other  documents^  in  his  custody 
or  power«  which  such  person  was  required  to  produce,  and  to  the 
productioo  of  which  the  party  shall  not  state  any  objection  allowed 
Vy  the  commissioners,  it  shall  be  lawful  for  them,  by  warrant 
umer  their  hands  and  seals,  to  commit  such  person  to  such  prison 
as  they  shall  think  fit,  there  to  remain  without  bail  Until  he  shall 
submit  to  be  sworn  or  make  affirmation  as  aforesaid,  and  full 
aaiwers  make  to  aU  such  lawfiil  questions,  and  sign  and  subscribe 
snchexaminatioa,  and  produce  such  books,  papers^  deeds,  writings^ 
and  other  documents  as  aforesaid.    §  34. 

:  Wher^  any  witness  is  summoned  to  attend  before  tfie  commis* 
sioners  at  anv' meeting  prior  to  the  adjudication,  the  necessary, 
expenoes  shall,  be  tendered  to  every  such  witness,  in  like  manner 
as  ia  now  by  law  required  upon  service  of  a  subpoena  to  a  witnesa 
in  any  action  at  law ;  and  where  any  witness  is  summoned  toattend 
at  any  other  meetings  every  such  viHitness  shall  have  such  costs 
and  chavges  aa  the  commissioners  shall  think  lit.    J^  36« 

The  commissioners  may,  by  writing  under  their  hands,  summon 
nay  bankrupt  before  them,  whether  such  bankrupt  shall  have 
obtained  his  certificate  or  not ;  and  in  case  he  shall  not  come  at 
tjhe  time  by  them  appointed,  having  no  lawful  impediment, 'the 
commissioners  may,  by  warrant  uuc^r  their  hands  and  seals, 
authorize  any  person  or  persons  they  shall  think  fit  to  arrest  him, 
and  bring  hmi  before  them ;  and  upon  the  appearance  of  such 
bankrqyt,  it  shall  be  lavrful  for  them  to  examine  him  upon  oath*. 
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toiK^dng  ail  moUeri  rdtfting  eitber  to  \m  trade/deaftiiigv^  or  eatele; 
und  to  reduce  his  toswers  into  writing,  which  he  shall  sign;  and 
sobBcrthe ;  and  if  he  shall  refuse  to  be  sworn,  or  to  answer  any 
questions  put  to  him  touching  any  of  the  matters*  aforesaid,  or  to 

Xand  subscribe  his  examination,  (not  havhig  an  ofcjeotkMft 
nred  by  the  commissioners),  they  may,  by  warrant  under  th^ 
hands  and  seals,  commit  him  to  prison,  there  to  remain  witholit 
bail  until  he  shall  submit  himself  to  be  sworn,  and  full  answer 
make  to  such  questions  as  shall  be  put  to  him,  and  sign  his  et- 
amination.     §  36. 

The  commissioners  may  summon  before  them  the  wife  of  any. 
bankrupt,  and  examine  her  as  to  his  estate  and  effects ;  and  she 
shall  incur  such  danger  or  penalty  for  not  coming,  or  for  refusing 
to  be  sworn  and  examined,  or  to  sign  or  subscribe  herexamiaatioa, 
or  for  not  disclosing  the  truth,  as  is  provided  against  other 
persons.     §  37. 

And  if  any  gaoler,  to  whose  custody  any  bankrupt  or  other 
person  shall  be  committed,  shall  suffer  such  bankrupt  or  other 
person  to  escape,  he  shall  forfeit  500/.;  and  every  such  gaoler 
shall,  upon  the  request  of  any  creditor  who  shall  have  proved 
under  the  commission,  and  who  shall  produce  a  certificate  thereof 
under  the  hands  of  the  commissioners  (which  they  shall  give  gr^is), 
forthwith  produce  any  person  so  committed,  under  the  penalty  of 
100/.     §  88. 

If  any  person  be  committed  by  the  commissioners  for  refosing* 
to  answer,  or  not  fully  answering  any  question  put  to  him,  they 
shall,  in  thoir  warrant  of  commitment,  specify  every  such  question : 
provided,  that  if  any  person  committed  shall  bring  any  hnhea$c$rfm9 
in  order  to  be  discharged,  and  there  shall  appear  on  the  return  of 
the  writ  any  such  insufficiency  in  the  form  of  the  warrant  whereby 
such  person  was  committed,  by  reason  whereof  he  might  be  dis- 
charged, the  court  or  judge  before  whom  such  party  shall  be 
brought  by  hahta$  earput,  shall  re-commit  sudi  person  to  the 
same  prison,  there  to  remain  until  he  shall  conform^  unless  it  sliall 
be  shewn  to  such  court  by  the  party,  that  he  has  fully  answered 
all  lawful  questions  put  to  him  by  the  commissi<mers,  or,  if  such 
person  was  committed  for  refusing  to  be  sworn,  or  for  not  Mgning- 
his  examination,  unless  it  shall  appear  to  such  court  that  he 
had  a  sufficient  reason  for  the  same :  provided  also,  that  such 
court  shall,  if  required  thereto  by  the  party  committed,  inspect 
and  consider  the  whole  of  the  examination,  and  if  it  shall  appear 
that  the  answer  or  answers  of  the  party  committed  is  or  are  satis* 
factory,  such  court  may  order  the  party  to  be  disdiarged.    §  39. 

And  in  every  action,  in  respect  of  any  such  commitment  brought 
by  any  bankrupt  or  other  person,  the  court  before  whom  such 
action  is  tried  shall,  if  thereto  required  by  the  defendant,  in  case 
the  whole  of  the  examination  of  the  party  so  committed  shall  not* 
have  been  stated  in  the  warrant  of  commitment,  inspect  and  con- 
sider the  whole  of  such  examination ;  and  if  it  shall  appear  to  surb 
cotirt  that.the  party  was  lawfully  committed,  the  defendant  sImII 
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have  the'same  beiMfil  Ibeiefrom  as  if  the  whole  of  sijohexami* 
nation  1^  been  therein  stated.    §  40«     : 

No  writ  shall  be  sued  out  against>  nor  copy  bf  any  proicess 
•erved  on  any  commissioner,  for  any  thing  by  him  done,  uidess 
notice  in  writing  shall  have  been,  delivered  to  hiili,  or  left  at  his 
isual  jdace  of  anode,  by  the  attorney  or  agent  for  the  party  in- 
iendiag  to  sue  or  cause  the  same  to  be  sued  out  or  served^  at  least 
one  cidendar  month ;  and  such  notice  shall  set  forth  the  cause  of 
action ;  and  on  the  back  shall  be  indorsed  the  name  of  the  attor- 
Aey  or  agent,  together  with  the  place  of  his  abode,  who  shall 
receive  no  more  than  twenty  shillings  for  preparing  and  serving 
such  notice.    §41. 

And  no  such  plaintiff  shall  recover  any  verdict  against  such 
commissioner  in  any  case  where  the  action  shall  be  grounded  on 
any  act  of  the  defendant  as  commission^,  unless  it  is  proved  upon 
the  trial  that  such  notice  was  given  as  aforesaid^  but  in  de&uk 
thereof  such  commbsioner  shall  recover  a  verdict  and  costs  as 
aforesaid ;  and  no  evidence  shall  be  permitted  to  be  given  by  the 
plaintiff  of  any  cause  of  action,  except  such  as  is  contained  in  the 
notice.    §  42. 

And  every  such  commissioner  may,  at  any  time  within  one 
calendar  month  after  such  notice,  tender  amends  to  the  party 
complaining,  or  to  his  agent  or  attorney ;  and  if  the  same  is  not 
accepted,  may  plead  snch  tender  in  bar  to  any  action  grounded  on 
such  writ  or  process,  together  with  the  plea  of  Not  Guilty,  and 
any  other  plea  with  leave  of  the  court ;  and  if,  upon  issue  joined, 
the  jury  shall  find  the  amends  to  have  been  sufficient,  they  shall 
give  a  verdict  lor  the  defendant ;  and  if  the  plaintiff  shall  become 
noosuit,  or  shall  discontinue  his  action,  or  if  judgment  shall  be 
givep  for  such  defendant  upon  demurrer,  he  shall  be  entitled  to 
the  like  costs  as  if  he  had  pleaded  the  general  issue  only ;  and  if 
upon  issuejoined,  the  jury  shall  find  that  no  amends  were  tendered, 
or  that  the  same  were  not  sufficient,  and  also  against  the  de- 
fenc)ant  on  such  other  plea  or  pleas,  they  shall  give  a  verdict  for 
the  plaintiff,  and  such  damages  as  they  shall  think  proper,  to- 
gether with  costs  of  suit :  provided,  that  if  any.  such  commissioner 
i^all  neglect  to  tender  any  amends,  on. shall  have  tendered  insuffi- 
cient before  the  action,  he  may,  by  leave  of  the  court,  at  any  time 
before  issue  joined,  pay  such  sum  of  money  as  he  shall  think  fit, 
whereuppn  such  proceedings  shall  be  had,  as  in  other  actions  where 
the  defendant  is  allowed  to  pay  money  into  court.    §  43. 

And  every  action  brought  against  any  person,  for  any  thing 
done  in  pursuance  of  this  act,  shall  be  commenced  within  three 
calendar  months  after  the  fact  committed ;  and  the  defendant 
may  plea4  the  general  issue,  and  give  this  act  and  the  special 
.matter  in  evidence,  and  that  the  same  was  done  by  authority  of 
thjs  act;  and  if  it  shall  appear  so  to  have  been  done,  or  that  such 
action  was  commenced  after  the  time  before  limited  for  bringping 
the  same,  or  bjrought  in  any  other  coun^  than  as  aforesaid,  the 
jury  shall* find  for  the  defendant;  and  if  there  be  a  verdict  for 
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the  defeadanty  or  if  the  pkiotiff  ahall  he  Bonsnited  or  dbeott- 
tinue  hb  action,  or  if  upon  demurrar  Jadgment  fihaU  he  giT«i 
agamil  the  plaintiffy  the  defendant  shall  recover  double  costs. 

The  oommflsioners  may  1^  wriCtng  under  their  hands  appoint 
one  or  more  person  or  perBonji  as  assignees  of  the  bankrupt's  real 
and  personal  estate,  or  of  any  part  thereof,  until  the  ehoice  of 
assignees  by  ihe  creditors ;  which  latter  shaN  divest  snch  estate 
out  of  the  assignee  or  assignees  appointed  by  the  commissioners ; 
and  every  assignee  so  appointed  by  the  commissioners  shall  deliver 
np  all  the  estate  €f  the  bankrupt  to .  the  assignees  so  diosen  as 
hereinafter  mentioned ;  and  if  such  first  assignee  or  assignees 
dhall  not,  wilhin  ten^lays  after  notice  ij^  tke  said  choice  of  assignees, 
and  of  thehr  consent  to  aooept  sadi  assignment,  signified  to  thent 
by  writing  under  Iheki  hands,  mi^e  such  d^tvery  as  aforesaid, 
every  such  first  assignee  shaM  forfeit  MO/.    §  45. 

At  Ae  three  several  meetings  appointed  by  the  oonuntssioners, 
and  at  every  other  meeting  appointed  for  proof  of  debts,  whereof 
ten  di^s  notice  shall  have  been  given  in  the  London  Oasette^ 
every  creditor  may  prove  his  debt  by  his  own  oath ;  and  all  bodies 
corporate  and  pubkc  oon^lanies  may  prove  by  an  agent ;  and  if 
any  creditor  s^all  live  remote  from  the  place  of  meeting,  he  lany 
fftove  bv  affidavit  sworn  before  a  master  in  chancery,  ordinary  or 
extraordinary,  or  if  he  shall  live  out  of  Eneland,  by  affidavit  sworn 
before  a  magistrate  where  he  shall  be  residing,  and  attested  by  a 
notary  public ;  and  no  «aredit(^  shall  pay  any  eontribution  on  ac- 
count of  any  such  debt :  provided,  that  it  i^all  be  law^l  f>r  the 
commissioners  to  examine  upon  oath,  either  by  word  of  month  or 
by  interrogatories  in  writing,  every  person  daiming  to  prove  a 
debt,  or  to  require  such  fuirther  proof,  and  examine  sudi  otiier 
persons  in  relation  thereto,  as  they  sbaU  think  fit.    §  46. 

Every  person  with  whom  any  baakngit  diall  ha^  reaHy  and 
hontkjuk  contracted  any  debt  or  demand  before  the  issuHig  the 
commission,  shall,  notwithstanding  any  prior  act  of  banlm^itev 
commited  by  sudh  bankrupt,  be  admitted  to  prove  the  same,  ana 
i»e«a  creditor  under  sneh  commission ;  provided,  such  person  had 
-not,  wi  the  time  the  same  was  contra^ed,  notice  (either  actu^  or 
constructive)  of  any  act  of  bankruptcy  by  suchbanturupt  committed, 
or  that  he  had  stopped  payment.    §  47. 

IRQiere  there  has  been  mutual  credit  given  by  the  baakrapt  mid 
any  other  person,  or  where  there  are  mutual  debts  between  die 
bankrupt  and  any  other  person,  the  commissioners  shall  ,st^e  the 
nooount  between  them,  and  one  debt  or  d^nrad  may  be  set 
against  another,  notwithstanding  any  prior  act  of  baKruptcir 
before  the  credit  given  to  or  the  debt  contracted ;  and  what  ahau 
appear  due  on  either  side  on  the  balance  of  such  account,  and  no 
more,  shaU  be  daimed  or  paid  on  either  side  respecti\^;  and 
every  debt  or  demand  hereby  made  proveable  against  the  estate 
of  the  baukropt  may  also  be  set  off  in  -manner  fdToresaid  against 
such  estate :  provided  that,  where  4here  has  been  such  prior  act 
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of  baiikrp|il<^,  ftueh  credit  w«b  gtren  to  the  bei«knqy(  fwacrfeildar 
months  before  the  date  and  suing  forth  of  the  coauniBsion ;  and 
that  the  person  tdaiming  the  benSt  of  sudi  set-off  had  not*  when  ^ 
fn<A  credit  was  giien^  any  notice  either  actqal  or  conatiuctive  of 
101  act  of  bankruptcy^  or  that  the  banknqpt  had  stopped  pay- 
ment,   §48. 

Any  person  who  shall  have  given  credit  to  the  baidun^  upon 
valuable  consideration,  for  any  money  which  shall  not  have  become 
pavable  when  he  committed  an  act  of  bankruptcy,  may  {Koye  such 
debt  as  if  the  same  was  payable  presently,  and  receive  dividends 
equally  with  the  other  creditors,  aeducting  only  thereout  a  rebate 
of  interest  at  the  rate  of  five  per  cent,  to  be  computed  from 
the  declaration  of  a  dividend, .  to  the  time  such  debt  would 
have  become  payable,  according  to  the  terms  upon  which  it  was 
contracted*    §  49, 

.  And  any  person  who  at  the  issuing  the  commission  shall  be 
surety  or  liable  for  any  debt  of  the  bankrupt,  or  bail  for  the 
bankrupt,  either  to  the  sheriff  or  to  the  action,  may,  if  he  shall 
have  paid  the  debt,  or  any  part  thereof  in  discharge  of  the  whole 
debt,  (although  he  may  have  paid  the  same  after  the  commission 
issued)  if  the  creditor  shall  have  proved  his  debt  under  the  com-' 
mission^  stand  in  the  place  of  such  creditor  as  to  the  dividends 
upon  such  proof;  or  if  the  creditor  shall  not  have  proved  under 
the  commission,  may  prove  his  demand  as  a  debt,  not  disturbing 
^e  former  dividends,  and  may  receive  dividends  with  the  other 
cr^itors,  although ,  he  may  have  become  surety,  bail,  or  liable  as 
aforesaid,  after  au  act  oi  bankruptcy  committed ;  provided  that 
such  person  had  not,  when  he  became  such  surety  or  bail,  or  so 
liable  as  aforesakl,  notice  either  actual  or  constructive  of 
any  act  of  bankruptcy  by  such  bankrupt,  or  that  he  had  stopped 
payment.    §  60. 

The  obligee  in  any  bottomry  or  respondentia  bond,  and  the  as- 
sured in  any  policy  of  insurance,  shall  be  admitted  to  claim ;  and 
after  the  loss  or  contingency  shall  have  happened,  to  prove  his 
debt  or  demand  in  respect  thereof,  and  receive  dividends  with  the 
other  creditors,  as  if  the  loss  or  contingency  had  happened  be- 
fore the  issuing  the  commission  against  such  obligor  or  insurer  ; 
and  the  person  effecting  any  policy  of  insurance  upon  ships  or 
ffoods  with  any  person  as  a  subscriber  or  underwriter  becoming 
bankrupt,  may  prove  any  loss  to  which  such  bankrupt  shall  be 
liable  in  respect  of  such  subscription,  although  the  person  so  eft 
fecting  such  policy  was  not  beneficially  mterested  in  such  ships  or 
goods,  in  case  the  person  or  persons  so  interested  is  not  or  are  not 
within  the  United  Realm.    §  61. 

And  any  annuity  creditor  of  any  bankrupt,  by  whatever  assur- 
ance the  same  be  secured,  and  whether  there  were  or  not  any 
arrears  of  such  annuity  due  at  the  bankruptcy,  may  prove  for  the 
value  of  such  annuity ;  which  value  the  commissioners  shall  ascer- 
tain, with  reference  to  the  original  price  given,  deducting  therefrom 
su<i^  diminution  in  the  value  thereof  as  shall  have  been  caused  by 
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the  lapse  of  iiiiie  since  the  grant  thereof  to  the  date  of  the 
mission.    \  52. 

And  it  shall  not  be  lawfal  for  any  petson  entitled  to  anniiity 
granted  by  any  bankrupt  to  sue  any  person  who  may  be  collateral 
surety  for  the  payment  of  such  annuity,  until  such  annuitant  AM 
have  proved  under  the  commission  for  the  value  of  sudhaannityy  and 
for  the  arrears  thereof^  and  if  such  surety^-after  such  proof,  piiy  the 
amount,  he  shall  be  thereby  discharged  fVom  all  clanns  in  respect 
of  such  annuity ;  and  if  such  surety  shall  not  (before  any  payment 
of  the  said  annuity  subsequent  to  the  bankruptcy  shall  have  be- 
come due)  pay  the  sum  so  proved,  he  may  be  sued  for  the  accming 
payments,  until  snoh  annuitant  shall  have  been  paid  or  satisfied  the 
amount,  with  interest  thereon  at  the  rate  of  four  per  cent,  per  ana. 
from  the  time  of  notice  of  such  proof,  and  of  the  amount  diereof, 
being  given ;  and  after  such  payment,  such  surety  shall  stand  in  the 
plaoe  of  such  annuitant  in  respect  of  such  proof  as  aforesaid,  to 
the  amount  paid  or  satisfied ;  and  the  certificate  of  the  bankrupt 
shall  be  a  discharge  to  him  from  all  claims  of  such  annuitant  or  of 
such  surety:  provided,  that  such  surety  sh^l.be  entitled  to  credBt 
in  account  with  such  annuitant  for  any  dividends  received  by  such 
annuitant  under  the  commission,  before  such  surety  shall  have 
fully  paid  or  satisfied  the  amount  so  proved  as  aforesaid.    §  53. 

If  any  bankrupt  shall,  before  the  issuing  of  the  commission,  have 
contracted  any  debt  payable  upon  a  contingency  which  shall  not 
have  haf^ned  before  the  issuing  of  such  commission,  the  person 
with  whom  such  debt  has  been  contracted  may,  if  he  think  fit, 
i^ply  to  the  commissioners  to  set  a  value  upon  such  debt,  and  to 
admit  such  person  to  prove  the  amount  so  ascertained,  and  to  re* 
ceive  dividends  thereon,  or  if  such  value  shall  not  be  so  ascer- 
tain^ before  the  contingency  shall  have  haf^pened,  then  sach 
person  may,  after  such  contingency  shall  have  happened,  prove  in 
respect  of  such  debt,  and  receive  dividend  with  the  other  creditors, 
not  disturbing  any  former  dividends ;  provided  such  person  had 
not,  when  such  debt  was  contracted,  notice  either  actual  or  con- 
structive of  any  act  of  bankruptcy  by  such  bankrupt,  or  that  he 
was  insolvent,  or  had  stopped  payment.  §  54. 
.  In  all  future  commissions  against  any  person  or  persons  liable 
upon  any  bill  of  exchange  or  promissory  note,  whereupon  interest 
is  not  reserved,  overdue  at  the  issuing  the  commission,  the  holder 
of  such  bill  of  exchange  or  promissory  note  may  prove  for  in- 
terest upon  the  Same,  to  be  calculated  by  the  commissioners  to  the 
date  of  the  commission,  at  such  rate  as  is  allowed  by  the  Court  of 
King*s  Dench  in  actions  upon  such  bills  or  notes.     §  55. 

i^d  it  is  enacted,  that  if  any  plaintiff  in  any  action  at  law,  or 
suit  in  equity,  or  petitioner  in  bankruptcy  or  lunacy,  shall  have  ob- 
tained any  judgment,  decree,  or  order  against  any  person  who 
shall  thereafter  become  bankrupt,  for  any  debt  or  demand  is 
respect  of  which  such  plaintiff  or  petitioner  shall  prove  under  the 
commission,  he  may  also  prove  for  the  costs  which  he  shall  have 
ipcurred  in  obtaining  the  same,  although  such  costs  shall  not  have 
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been  taxed  at  the  time  of  the  bankruptcy.    §  56. 

No  creditor  who  has  brought  any  action  or  suit  against  any 
bankrupt,  in  respect  of  a  demand  prior  to  the  bankruptcy,  or 
which  might  have  been  proved  as  a  debt  under  the  commission 
against  such  bankrupt,  shall  prove  a  debt  under  such  commission, 
or  have  any  claim  entered  upon  the  proceedings  und^r  such  com- 
mission, without  relinquishing  such  action  or  suit ;  and  the  proving 
or  claiming  a  debt  under  a  commission  sh^l  be  deemed  an  elec* 
tion  to  take  the  benefit  of  such  commission  with  reispect  to  the 
debt  so  proved  or  t;laimed :  provided,  that  such  creditor  shall  not 
be  liable  to  the  payment  to  such  bankrupt  or  his  assigneies  of  the 
costs  of  such  action  or  suit  so  relinquished  by  him,  and  that  where 
any  such  creditor  shall  have  brought  any  action  or  suit  against 
such  bankrupt  jointly  with  any  other  person  or  persons,  his  re- 
linquishing such  action  or  suit  agaijist  the  bankrupt  shall  wA  af- 
fect such  action  or  snit  against  such  other  ^person  or  petsons : 
provided,  that  any  creditor  who  shall  have  so  elected  to  prove  or 
claim  as  aforesaid,  if  the  commission  be  afterwards  superseded, 
may  proceed  in  the  action  as  if  he  had  not  so  elected,  and  in  bail- 
able actions  shall  be  at  liberty  to  arrest  the  defendant  dc  novo,  if  he 
bas'not  put  in  bail  below,  or  perfected  b^l  above,  or  if  the  de- 
fendant has  put  in  or  perfected  such  bail,  to  have  recourse  against 
such  bail  by  requiring  the  bail  below  to  put  in  and  perfect  ^il 
above,  within  the  first  eight  days  in  term  after  notice  in  the 
London  Gazette  of  the  superseding  such  commission,  and  by 
suing  the  bail  upon  their  recognizance,  if  the  condition  therecn 
is  broken.    §  67. 

And  whenever  it  shall  appear  to  the  assignees,  or  to  two  or  more 
creditors  who  have  each  proved  debts  to  the  amount  of  20/.  or  up- 
wards, that  any  debt  proved  under  the  commission  is  not  justly 
due,  either  in  whole  or  in  part,  such  assignees  or  creditors  may 
make  representation  thereof  to  the  commissioners,  who  may  sum- 
mon before  them  and  examine  upon  oath  any  person  who  shall 
have  so  proved  as  aforesaid,  together  with  any  person  whose  evi- 
dence may  appear  to  be  material  either  in  support  of  or  in  oppo- 
sition to  any  such  debt ;  and  if  the  commissioners,  upon  the  evi- 
dence given  on  both  sides,  or  (if  the  person  who  shall  have  so 
proved  as  aforesaid  shall  not  attend  to  be  examined,  having  been 
first  duly  summoned,  or  notice  having  been  left  at  his  last  place  of 
abode)  upon  the  evidence  adduced,  shall  be  of  opinion  that  such 
debt  is  not  due  either  wholly  or  in  part,  they  may  expunge  the 
same,  either  wholly  or  in  part,  from  the  proceedings:  pro- 
vided, that  such  assignees  or  creditors  requiring  such  investiga- 
tion shall,  before  it  is  instituted,  sign  a.n  undertaking  to  be  filed 
with  the  proceedings,  to  pay  such  costs  as  the  commissioners  shall 
adjudge,  to  the  creditor  who  has  proved  such  debt;  such  costs  to 
be  recovered  by  petition :  provided  also,  that  such  assignees  o^ 
creditors  may  apply,  in  the  first  instance,  i^  petition  to  the  lord 
chancellor,  or  that  either  party  may  petition  against  the  determi- 
nation of  the  commissioners.    §  58. 
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And  wX  the  seoond  meeting  appointed  by  the  commimonen, 
asMgnees  of  the  bankrupt's  estate  and  effects  shall  be  chosen ; 
and  aU  creditors  who  hare  proved  debts  to  the  amount  of  ten 
pnmds  and  npwaids,  and  joint  creditors  of  two  or  more  persons 
being  partners^  who  have  proved  debts  to  such  amount  in  any 
commission  against  one  or  more  of  such  partners,  may  vote  in 
such  choice ;  and  also  an^  person  authorized  by  letter  of  attorn^ 
firom  any  creditor  or  creditors,  upon  proof  of  the  execution  thereof^ 
either  by  affidavit  sworn  before  a  master  in  chancery,  ordinaiy  or 
extraorainary,  or  by  oath  before  the  commissioners,  and  in  case 
of  creditors  residing  out  of  England,  bv  oath  before  a  magis- 
trate where  the  party  shall  be  residing,  duly  attested  by  a  notary 
pnUio.    §69. 

The  commissioners  shall  have  power  to  r^ect  any  person  so 
chosen,  who  shall  appear  to  them  for  any  reason  unfit  for  the  office 
of  assignee*    §  00. 

And  upon  such  choice  being  made,  a  certificate  or  declaration  shall 
be  signed  bv  the  commissioners,  and  such  certificate  or  declaration 
shall  immediatelv  vest  the  whole  of  such  bankrupt's  real  or  per- 
aonal  estate,  both  within  the  United  Kmgdom  and  abroad,  except 
copyhold  and  customary  lands,  and  all  such  estate  as  aforesaid 
which  he  may  purchase,  or  which  may  revert,  descend,  be  devised, 
or  come  to  him  before  he  shall  have  obtained  his  certificate  of 
cpnibnnity,  and  all  debts  due  or  to  be  due  to  the  bankrupt,  in 
such  assignee  or  assignees,  for  the  benefit  of  the  creditors  who 
shall  have  proved  under  the  commission,  as  fully  and  with  the 
same  rights  and  powers,  both  of  alienating  or  recovering  the  same, 
as  such  bankrupt  possessed ;  provided  that  such  certificate  or  de- 
claration of  the  choice  of  assignees  be  entered  of  record,  within 
two  months  from  the  signature  thereof,  in  the  office  of  the  re- 
gister of  proceedings  in  bankruptcy*    $  61. 

The  lord  chancellor  may,  upon  petition,  direct  the  r^oval  of 
any  assignee,  and  the  creditors  shall  thereupon  proceed  in  manner 
aforesaid  to  the  choice  of  a  new  assignee,  and  the  certificate  or 
declaration  of  .such  choice  of  a  new  assignee,  signed  by  the  com- 
missioners as  aforesaid,  shall  vest  ihe  whole  of  such  bankrupt's 
real  and  personal  estate  in  such  new  assignee,  either  solely  or 
jointly  with  any  assignee  or  assignees  who  shall  not  have  been 
removed ;  provided  tlmt  the  order  for  the  removal  of  such  assignee^ 
and  the  certificate  or  declaration  of  the  choice  of  a  new  assigote 
or  assignees  as  aforesaid,  be  both  entered  of  record  in  maaner 
aforesaid.    §02. 

Whenever  a  new  assignee  or  assignees  shall  be  chosen,  no 
action  at  law  or  suit  in  equity  shall  be  thereby  abated;  bat 
the  court  may,  upon  the  suggestion  of  such  removal  and  new 
choice,  diow  the  name  of  su^  new  assignee  or  assignees  to  be 
substituted  in  the  place  of  the  former;  and  such  action  or  suit 
shall  be  prosecuted  in  the  name  or  names  of  the  new  assignee  or 
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assignees,  is  ike  same  manner  as  if  he  or  thcgp  had  ariginally  com- 
meiMed  the  same.    §  08. 

Assignees  may,  by  deed  indented  and  enroUod  in  any  of  his 
mi^esty*s  courts  of  record,  make  sale  for  the  benefit  of  Ae  creditors 
of  any  copyhold  of  customaryhoU  lands,  or  of  any  interest  to 
which  any  bankrupt  is  entitled  therein,  and  therek^  cmtitle  or 
authorise  any  person  or  persons  on  their  behalf  to  surrender  the 
same,  at  any  court  at  whicA  the  same  may  be  lawfully  surrendered, 
for  the  purpose  of  any  purchaser  or  purchasers  bemg  admitted 
thereto.     §64.  ^ 

£v«ry  person  to  whom  any  sale  of  copyhold  or  customary  lands 
•r  tenements  shall  be  made  by  the  assignees,  shall,  before  he  enter, 
agree  and  compound  wilii  the  lords  o^  the  manors  of  whom  the 
same  shall  be  holden,  for  such  fines,  dues,  and  other  services  an 
theretofore  have  been  usually  paid  for  the  same ;  and  thereupon 
the  said  lords  shall,  at  the  next  or  any  subsequent  court,  grant 
unto  such  vendee,  upon  request,  the  said  copy  or  customary  lands 
or  tenements,  for  such  estate  or  interest  as  shall  have  been  so  sold 
to  him  as  aforesaid,  reserving  the  ancient  rents,  customs,  and  ser^ 
vices,  and  shall  odmH  him  tenant  of  the  same.    §  66. 

Assignees  may,  by  deed  indented  and  enrolled  as  aforesaid, 
make  sale,  for  the  benefit  of  the  creditors,  of  any  hereditaments 
situated  in  England  or  Ireland,  whereof  the  bankrupt  is  seised  of 
any  estate  tail  in  possession,  reversion,  or  remainder ;  and  ev«ry 
such  deed  shall  be  good  against  the  bankrupt  and  the  issue  of  his 
body,  and  ag^tinst  all  persons  claiming  under  him  after  he  became 
bankrupt,  and  against  all  persons  whom  the  said  bankrupt,  by 
^xkjty  common  recovery,  or  other  means,  might  cut  off  or  debar 
from  any  remainder,  reversion,  or  other  interest  in  or  out  of  any 
of  the  said  hereditaments.     §  66. 

.  And  if  any  bankrupt  shall  have  granted,  conveyed,  assured,  or 
pledged  any  real  or  personal  estate,  or  deposited  an^  deeds,  such 
grant,  conveyance,  assurance,  pledge,  or  deposit  being  upon  con- 
dition or  power  of  red^bption  at  a  fiiture  day,  by  payment  of 
money  or  otherwise,  the  assignees  may,  before  the  time  for  the 
performance  of  such  condition,  make  tender  or  payment  of  money, 
or  other  performance,  according  to  such  condition,  as  folly  as  the 
iMmkrupt  might  have  done ;  and  after  such  tender,  payment,  or 
performance,  may  sell  and  dispose  of  such  real  or  personal  estate; 
§67. 

All  sales,  either  of  the  real  or  personal  estate  of  bankrupts,  or 
of  such  debts  as  aforesaid,  shall  be  free  from  auction  duty.   §  68. 

If  any  real  or  personal  estate  or  debts  oi  any  batdirupt  be  ex- 
tended after  he  shall  have  become  bankrupt,  by  any  person  under 
pretence  of  his  being  an  accountant  of  or  debtor  to  the  king,  the 
commissioners  may  eaamine  upon  oath  whether  the  said  debt  was 
due  upon  a,ny  contract  originally  made  between  such  accountant 
and  the  bapkrupt ;  and  if  such  contract  was  originally  made  with 
any  other  person  than  the  said  debtor  or  accountant,  or  in  trust 
for  any  other  person  or  persons,  the  commissioners  may  sell  and 
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dii^MMe  of  such  real  and  peraopal. estate  or  debts  for  the  Jbenefit.of 
the  creditors ;  and  such  sale  shall  be  yalid  against  the  said  extent, 
and  all  persons  claiming  under  it.    §  69. 

And  if  any  bankrupt,  at  the  time  he  becomes  bankrupt,  shall^ 
by  the  consent  and  permission  of  the  true  owner  theccof,  have 
in  his  possession,  oraer,  or  disposition,  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or  whereof  he  had  takeii  upon 
him  the  sale,  alteration,  or  disposition  as  owner,  the  commis- 
sioners may  sell  and  dispose  of  the  same  for  the  benefit  of  the 
creditors :  provided,  that  nothing  herein  contained  shall  invalidate 
or  affect  any  transfer  or  assignment  of  any  ship  or  vessel,  or  any 
riiare  thereof,  made  as  a  security  for  any  debt  or  debts,  either  by 
way  of  mortgage  or  assignment  duly  registered  according  to  the 
provisions  of  the  4  Geo.  IV.  c.41.  intituled,  "An  act  for  the 
regisierme  of  v€$uU"    §70. 

If  any  bankrupt,  being  at  the  time  insolvent,  shall  (except  upon 
the  marriage  of^any  of  his  children,  or  for  some  valuable  consi- 
deration) have  conveyed,  assigned,  or  transferred  to  any  of  his 
children, , or  any. other  person,  any  hereditaments,  officers'  fees, 
annuities,  leases,  goods,  or  chattels,  or  have  delivered  or  piade 
over  to  any  such  person  anv  bills,  bonds,  notes,  or  other  securities, 
or  have  transferred  his  debts  to  any  other  person  or  persons,  er 
into  any  other  person*s  jiame,  the  commissioners  may  sell  and 
dispose  of  the  same.    §  71. 

When  any  distress  for  rent  shall  be  made  and  levied  upon  the 
goods  or  efiects  of  any  person  becoming  bankrupt,  whether  before 
or  after  the  issuing  of  a  commission  (an  act  of  bankruptcy 
having  been  previously  committiSed),  if  there  shall  be  two  years 
rent  or  upwanJs  due  to  the  landlord  or  party  making  the  distress, 
such  dbtress  shall  not  be  in  any  manner  available  for  more  thkn 
two  years  rent  accruing  prior  to  the  date  of  the  commission ;  but 
the  landlord  or  party  to.  whom  the  rent  shall  be  due,  shall  be 
allowed  to  come  in  as  a  creditor' under  a  commission  for  the 
overplus  of  the  rent  due,  and  for  which  the  distress  shall  not  be 
available.    §  72. 

Any  bankrupt  entitled  to  any  lease  or  agreement  for  a  lease,  if 
the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any  rent 
accruing  after  the  date  of  the  commission,  or  to  be  sued  in  respect 
of  any  subsequent  iion^-observauce  or  non-performance  of  the  con- 
ditions, covenants,  or  agreements  therein  contained ;  and  if  the 
assignees  decline  the  same,  shall  not  be  liable  as  aforesaid,  in  case 
he  deliver  up  such  lease  or  agreement  to  the  lessor,  or  sueli  person 
agreeing  to  grant  a  lease,  within  fourteen  days  after  he  sh^  havr 
notice  the  assignees  shall  have  declined  as  aforesaid ;  and  if  the 
assignees  shall  not,  upon  being  thereto  required,  elect  whether 
they  will  accept  or  decline  such  lease  or  agreement  for  a  lease, 
the  lessor  or  person  so  agreeing  as  aforesaid,  or.  any  person  en- 
titled under  such  lessor  or  person  so  agreeing,  may  apply  by 
petition  to  the  lord  chancellor,  who  may  orderthem  so  to  elect, 
and  to  deliver  up  such  lease  or  agreement,  in  case  they  shall 
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decliuc  the  same,  and  the  possession  of  the  premises ;  or  may  make 
mich  other  order  therein  as  he  shall  think  fit.     §  73. 

If  any  bankrupt  shall  have  entered  into  any  agreement  for  the 
purchase  of  any  estate  in  land,  the  vendor  thereof,  or  any  person 
claiming  under  him,  if  the  assignees  of  such  bankrupt  shall  not 
(upon  being  thereto  required)  elect  whether  they  will  abide  by 
and  execute  such  agreement,  or  abandon  the  same,  may,  apply 
by  petition  to  the  lord  chancellor,  w  ho  may  thereupon  order  tnem 
^  to  elect,  and  if  Uiey  shall  elect  to  abandon  the  same,  may  order 
them  to  deliver  up  the  said  agreement  and  the  possession  of  the 
premises  to  the  vendor  or  person  claimius  utider  him,  or  may  make 
such  other  order  therein,  as  he  shall  think  fit.  §  74. 
.  All  powers  vested  in  any  bankrupt,  which  he  might  legally  exe- 
cute fqr  his  own  benefit,  (except  the  right  of  nomination  to  any 
vacant  ecclesiastical  benefice)  may  be  executed  by  the  assignees 
for  the  benefit  of  the  creditors,  in  such  manner  as  the  bankrupt 
might  have  executed  the  same.    §  75. 

'The  lord  chancellor  may,  upon  the  petition  of  the  assignees  or 
any  purchaser  from  them  of  any  part  of  the  bankrupt's  estate,  if 
such  bankrupt  shall  not  try  the  validity  of  the  commission,  or  if 
there  shall  have  been  a  verdict  at  law  establishing  its  validity, 
order  the  bankrupt  to  join  in  any  conveyance  of  such  estate  or 
any  part  thereof;  and  if  he  shall  not  execute  such  conveyance 
within  the  time  directed  by  the  order,  such  bankrupt,  and  all  per- 
sons claiming  under  him,  shall  be  estopped  from  ODJecting  to  the 
validity  of  such  conveyance ;  and  all  estate,  rieht,  or  title  which 
such  bankrupt  had  therein,  shall  be  as  effectually  barred,  by  such 
order,  as  if  such  conveyance  had  been  executed  by  him.    §  76. 

If  anv  bankrupt  shall  have  standing  in  his  name  as  trustee, 
either  alone  or  jointly,  any  government  stock,  funds,  or  annuities, 
or  any  of  the  stock  of  any  company  within  the  United  Realm,  the 
lord  chancellor  may,  on  the  petition  of  the  person  or  persons 
entitled  in  possession  to  the  receipt  of  the  dividends  thereof,  on 
due  jiotice  given  to  all  other  persons  (if  any)  interested  therein, 
order  the  assignees,  and  all  persons  whose  act  or  consent  thereto 
is  necessary,  to  transfer  the  said  stock,  funds,  or  annuities  to  such 
person  or  persons  as  the  lord  chancellor  shall  think  fit,  upon  the 
same  trusts  as  the  said  stock,  funds,  or  annuities  were  subject  to 
before  the  bankruptcy,  or  such  of  them  as  shall  be  then  subsist- 
ing and  capable  of  taking  effect,  sind  also  to  receive  and  pay  over 
the  dividends  thereof  as  the  lord  chancellor  shall  direct ;  and  if  any 
such  bankrupt  shall  have  any  such  stock,  funds,  or  annuities  stand- 
ing in  his  name  as  aforesaia,  in  his  own  right,  the  commissioners 
i»ay,  by  Writing,  under  thehr  hands,  order  all  persons  whose  act  or 
consent  is  thereto  necessary,  to  transfer  the  same  into  the  name  of 
the  assignees,  and  to  pay  all  dividends  upon  the  same  to  such 
assignees.    §  77. 

All  conveyances  by,' all  payments  by,  and  all  contracts  and 
other  dealings  and  transactions  by  and  with  any  bankrupt,  bimd 
fidt  made  and  entered  into  more  than  two  calendar  months  before 
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the  date  and  issuiog  of  the  commission  against  him ;  and  all  exe- 
cutions, attachments,  and  distresses  for  rent  against  the  lands  and 
tenements  or  goods  and  chattels  of  such  bankrupt,  bond  fide  exe- 
cuted or  levied  more  than  two  calendar  months  before  the  issuing 
of  such  commission,  shall  be  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  him  committed ;  provided  the  person  or  persons. 
80  dealing  with  such  bankrupt,  or  at  whose  suit  or  on  whose  account 
such  execution,  attachment,  or  distress  shall  have  issued  or  been 
levied,  had  not,  at  the  time  of  such  conveyance,  payment,  contract^ 
dealing,  or  transaction,  or  at  the  time  of  executing  or  levying  such 
execution,  attachment,  or  distress,  notice,  either  actual  or  con- 
structive, of  any  prior  act  of  bankruptcy  by  him  committed,  or 
t^at  he  had  stopped  payment :  provided  aTso,  that  where  a  com- 
mission  has  been  superseded,  if  any  other  commission  shall  issue 
against  any  person  or  persons  comprised  in  such  first  commisstoa 
within  two  calendar  months  next  after  it  shall  have  been  snper^ 
seded,  no  such  conveyance,  payment,,  contract,  dealing,  or  traiksac- 
^lon^  execution,  attiachment,  or  distress  shall  be  valid,  unless 
made,  entered  into,  executed,  or  levied  more  than  two  calendar 
months  before  the  issuing  of  the  $rst  commission.     §78. 

No  person,  really  and  bond  fide  a  creditor  of  any  bankrupt,  shall 
be  Uable  to  repay  to  the  assignees  any  money  which  before  the 
issuing  of  the  commission  was  really  and  fron^Ju&  received  by  snch 
person  of  the  bankrupt ;  provided  such  person  had  not  at  the  time 
of  receiving  &e  same  such  notice  as  aforesaid.    §  79. 

The  issuing  of  a  commission  shall  be  deemed  notice  of  a 
prior  act  of  bankruptcy  (if  an  act  of  bankruptcy  has  been  actaallj 
committed  before  the  issuing  the  commission)  if  the  adjndicatioa 
bf  the  person  or  persons  against  whom  such  commission  has  issued 
iihall  have  been  notified  in  the  London  Gazette,  and  the  person  or 
perh*ous  tu  be  aflfected  by  such  notice  may  reasonably  be  presumed 
to  have  2>een  the  same.     §  80.  * 

No  person  or  company  having  in  his  or  their  possession  or  cus- 
tody any  personal  estate  belodging  to  any  bankrupt,  nor  any 
person  indebted  to  such  bankrupt,  shall  be  endangered  by  neasoo 
of  the  delivery  of  any  such  personal  estate,  or  the  psayment  of  any 
such  debt  to  the  bankrupt  or  hi&  order ;' provided  such  person  or 
company,  had  not,  at  the  time  of  such  delivery  or  payment,  actual 
notice  that  such  bankrupt  had  committed  an  act  of  bankruptcy,, 
or  had  stopped  payment.     §  81. 

And  if  a)iY  accredited  agent  of  any  body  corpcnrate,  or  puUfe 
company,  shall  have  had  notice,  either  actual  or  constructive, 
of  any  act  of  bankruptcy  or  stoppage  of  payment,  such  body 
corporate  or  company  shall  be  thereby  deemed  to  have  had  such 
notice.     §  82. 

No  title  to  any  real  or  personal  estate  ^old  under  any  commis- 
sion, or  under  any  order  in  bankruptcy,  shall  be  impeached  by 
the  bankrupt  or  any  person  claiming  uoder  him,  in  respedt  qf  any 
.defect  in  ilic  suing  out  of  the  commission,  or  in  any  of  the  pro- 
ceedings under  the   same,  unless  the  bankrupt  shall  have  com- 
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menced  proceedings  to  supersede  the  said  commission,  and  duly 
prosecuted  the  same,  within  twelve  calendar  months  from  the 
issuing  thereof.     §  83. 

The  assignees,  with  the  consent  of  the  major  part  in  value  of 
creditors^  who  shall  have  proved  under  the  commission,  present  at 
any  meeting,  whereof  and  of  the  purjwrt  whereof  twenty-one  days 
notice  shall  have  been  given  in  the  Londoh  Gazette,  may  com- 
pound with  any  debtor  to  the  bankrupt's  estate,  and  take  any 
reasonable  part  of  the  debt  in  discharge  of  the  whole,  or  mky 
give  time  or  take  security  for  the  payment  of  such  debt ;  or  may 
submit  any  dispute  between  such  assignees  and  any  persons,  con- 
cerning any  matter  relating  tp  such  bankrupt's  estate,  to  the 
determination  of  arbitrators,  to  be  chosen  by  the  assignees  and 
the  major  part  in  value  of  such  creditors,  and  the  party  with 
whom  they  shall  have  such  dispute;  and  the  award  shall  be 
binding  on  all  the  creditors;  aud  the  assignees  are  hereby  in- 
demnified for  what  they  shall  do  according  to  the  directions  afore- 
said ;  and  no  suit  in  equity  shall  be  couimenccfl  by  the  assignees 
without  such  consent  as  aforesaid :  provided,  that  if  no  creditor 
(except  the  assignees)  shall  attend  at  any  such  meeting,  whereof 
such  notice  shall  have  been  given  as  aforesaid,  the  assignees  shall 
have  power,  with  the  consent  of  the  commissioners  testified  in 
writing  under  their  hands,  to  do  any  of  the  matters  aforesaid,  an.d 
the  same  shall  be  binding  on  all  the  creditors.     §  84. 

In  any  commission  against  any  one  or  more  member  or  members 
of  a  firm,  the  lord  chancellor  may,  upon  petition,  authorize  the 
assignees  to  commence  or  prosecute  any  action  at  law  or  suit  in 
equity,  in  the  names  of  such  assignees  and  of  the  remaining 
partner  or  partners,  against  any  debtor  of  the  partnership^  and 
may  obtain  such  judgment,  decree,  or  order  therein,  as  if  such 
action  or  suit  had  been  instituted  with  the  consent  of  such  partner 
or  partners;  and  if  such  partner  or  partners  shall  execute  any 
release  of  the  debt  or  demand  for  which  such  action  or  suit  ^ 
instituted,  such  release  shall  be  void :  provided,  that  every  such 
partner,  if  do  benefit  is  claimed  by  him  by  virtue  of  the  said  pro- 
ceedings, shall  be  indemnified  against  the  payment  of  any  costs  in 
respect  of  such  action  or  suit,  and  that  the  ford  chancellor  may, 
upon  the  petition  of  such  partner,  direct  that  he,  may  receive  so 
much  of  the  proceeds  of  such  action  or  suit  as  the  lord  chancellor 
shall  think  fit.     §  85. 

In  any  action  by  or  against  any  assignee,  or  in  any  action  against 
any  commissioner  or  person  acting  under  the  warrant  of  the  com- 
missioners, for  any  thing  done  as  such  commissioner,  or  under 
such  warrant,  no  proof  shall  be  required  at  the  trial  of  the  peti- 
tioning creditor's  debt  or  debts,  or  of  the  tradihg,  or  act  or  acts  of 
bankruptcy  respectively,  unless  the  other  party  in  such  Action  shall^ 
if  defendant,  at  or  before  pleading,  and,  if  plaintiff,  before  issue 
joined,  give  notice  in  writing  to  such  assignee,  commissioner,  or 
other  person,  that  he  intends  to  dispute  some  and  which  of  such 
matters :  and  where  such  notice  shall  have  been  given,  if  such 
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assignee,  commissioner,  or  other  person  shall  prove  the  matter 
so  disputed,  or  the  other  party  admit  the  same,  the  judge  hefoit 
whom  the  cause  shall  he  tried  may,  if  he  thinks  fit,  grant  a  certi- 
ficate of  such  proof  or  admission ;  and  such  assignee,  commis- 
sioner, or  other  person  shall  he  entitledHo  the  costs,  to  be  taxed 
by  the  proper  ofiicer,  occasioned  by  such  notice ;  and  such  costs 
shall,  if  such  assignee,  commissioner,  or  other  perton  shall  obtain 
a  verdict,  be  added  to  the  costs,  and  if  the  other  party  shall  obtain 
a  verdict,  shall  be  deducted  from  the  costs,  which  such  other  party 
would  otherwise  be  entitled  to  receive  from  such  assignee,  com- 
missioner, or  other  person.     §  86. 

And  in  all  suits  in  equity  by  or  against  the  assignees,  no  proof 
shall  be  required  at  the  trial  of  the  petitioning  creditor's  debt  or 
debts,  or  of  the  trading,  or  act  or  acts  of  bankruptcy  respectively, 
as  against  any  of  the  parties  in  such  suit,  except  such  parties  sp 
shall,  within  ten  days  after  rejoinder,  give  notice  m  writing  to 
the  assignees  of  his  or  their  intention  to  dispute  some  and  whuji 
of  such  matters ;  and  where  such  notice  shall  have  been  given,  if 
the  assignees  shall  prove  the  matter  so  disputed,  the  costs  occa- 
sioned by  such  notice  to  be  taxed  by  the  proper  officer  shall,  if  the 
court  see  fit,  be  paid  by  the  party  or  parties  so  giving  such  notice 
as  aforesaid,  and  the  service  of  such  notice  may  }^  proved  by 
affidavit  upon  hearing  of  the  cause.     §  87. 

If  the  bankrupt  shall  not,  if  he  was  within  the  United  Kingdom 
at  the  issuing  of  the  commission,  within  two  calendar  mooths 
after  the  adjudication,  or  (if  he  was  out  of  the  United  Kinsdom) 
within  two  calendar  months  after  his  return,  have  given  notice  of 
his  intention  to  dispute  the  commission,  and  have  proceeded 
therein  with  due  diligence,  the  depositions  taken  before  tbe  com- 
missioners at  the  time  of  or  previous  to  the  adjudication  of  the 
petitioning  creditor's  debt  or  debts,  and  of  the  trading  and  act  of 
bankruptcy,  shall  be  conclusive  evidence  of  the  matters  therein 
respectively  contained,  in  all  actions  at  law  or  suits  in  equity 
brought  by  the  assignees  for  any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  any  action  or  suit.     §  88. 

And  if  the  assignees  commence  any  action  or  suit  for  any  money, 
before  the  time  allowed  as  aforesaid  for  him  to  dispute  the  com- 
mission shall  have  elapsed,  any  defendant  in  any  such  action  or 
suit  may,  after  notice  given  to  the  assignees,  pay  the  same  or  any 
part  thereof  into  the  court ;  an'd  all  proceedmgs  shall  thereupon 
be  stayed,  and  after  the  time  aforesaid  shall  have  elapsed,  tbe 
assignees  shall  have  the  same  paid  to  them  out  of  court.    4  89. 

All  persons  from  whom  the  assio^nees  shall  have  recovered  an^ 
real  or  personal  estate,  either  by  judgment  or  decree,  are  hereb^f 
discharged,  in  case  the  commission  be  afterwards  superseded, 
from  all  demands  which  may  thereafter  be  made  in  respect  of  the 
same  by  the  person  or  persons  against  whom  such  commission 
issued,  and  all  persons  claiming  under  him  or  ihem ;  and  all  per- 
sons who  shall,  without  action  or  suit,  bcnA  jide  deliver  ap 
possession  of  any  real  or  personal  estate  to  the  assignees,  or  py 
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any  debt  claimed  by  them,  are  hereby  dischai^ed  from  all  claim 
of  any  such  person  or  persons  as  aforesaid  in  respect  of  the  same, 
or  any  person  claiming  und6r  him  or  them ;  provided  such  notice 
lo  try  the  validity  of  the  commission  had  not  been  given  and  been 
|firoc6eded  in  within  the  time  and  in  manner  aforesaid.     §  90. 

And  all  things  done  pursuant  to  the  6  Geo.  II.  and  hereby 
repealed,  whereby  it  was  enacted  that  the  lord  chancellor  should 
appoint  a  place  where  all  matters  relating  to  commissions  of  bauk7 
ruptcy  should  be  entered  of  record,  and  should  appoint  a  person  * 
to  have  the  custody  thereof,  be  hereby  codfirmed ;  and  the  lord 
chancellor  may  from  time  to  time,  by  writing  under  his  hand,  ap- 
point a  proper  person,  who  shall  by  himself,  or  his  deputy,  to  be 
approved  by  the  said  lord  chancellor,  enter  of  record  all'matters 
relating  to  commbsions,  and  have  the  custody  of  the  entries  thereof;  > 
and  the  person  so  to  be  appointed,  add  his  deputy,  shall  continue 
in  their  respective  offices  so  long  as  they  shall  respectively  behave 
themselves  well,  and  shall  not  be  removed,  except  by  order  in 
writing  under  the  hand  of  the  lord  chancellor,  on  sufficient  cause 
thereib  specified.     §  91. 

In  all  commissions  to  be  issued  after  the  passing  of  this  act, 
no  commission  of  bankruptcy,  adjudication  of  bankruptcy  by  the 
commissioners,  certificate  or  declaration  of  choice  of^  assignees, 
or  certificate  of  conformity,  shall  be  received  as  evidence  in  any 
court  of  law  or  equity,  unless  the  same  shall  have  been  first  so 
entered  of  record  as  aforesaid :  and  the  person  so  appointed  to 
enter  matters  of  record  as  aforesaid  shall  be  entitleo  to  receive 
for  such  entry  of  every  such  commission,  adjudication  of  bank- 
roptcy,  and  certificate  or  declaration  of  choice  of  assignees,  or 
order  for  vacating  the  same  re'spectivelv,  having  the  certificate 
of  such  entry  indorsed  thereon  respectively,  the  fee  of  five  shillings 
each ;  and  ror  the  entry  of  every  certificate  of  conformity,  having 
the  like  certificate  indorsed  thereon,  two  shillings  and  sixpence ; 
and  every  such  instrument  shall  be  so  entered  of  record,  upon  the 
application  of  or  on  behalf  of  anv  party  interested  therein,  and 
on  payment  of  the  several  fees  au)resaid,  without  any  petition  in 
writing  presented  for  that  purpose :  and  the  lord  chancellor  may, 
upon  petition,  direct  any  depositions,  proceedings,  or  other  matter 
relatmg  to  commissions  of  bankruptcy,  to  be  entered  of  record 
as  aforesaid,  and  also  appoint  such  fee  and  reward  for  the  labour 
therein  of  the  person  so  appointed  as  aforesaid,  as  the  lord  chan- 
cellor shall  thbk  reasonable ;  and  all  persons  shall  be  at  liberty  to 
search  for  any  of  the  matters  so  entered  of  record  as  aforesaid  : 
provided,  that  on  the  production  in  evidence  of  any  instrument  sq 
directed  to  be  entered  of  record,  having  the  certificate  thereon  pur- 
porting to  be  signed  by  the  person  so  appointed  to  enter  the  same, 
or  by  his  deputy,  the  same  snail,  without  any  proof  of  such  signa- 
ture, be  received  as  evidence  of  such  instrument  having  been  so 
entered  of  record  as  aforesaid.    §  92. 

And  in  every  action,  suit,  or  issue,  office  copies  of  any  original 
iDstrumeift  or  writing  filed  in  the  office,  or  officially  in  the  pos- 
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sesMon  of  the  lord  chancellor's  secretary  of  baakropts,  shall  be 
evidence  to  be  receired  of  every  such  original  instrument  or 
writing  respectively;  and  if  any  such  original  instrument  or 
writing  shall  be  produced  on  any  trial,  the  costs  of  producing  the 
same  shall  not  be  allowed  on  taxation,  unless  it  appears  that  the 
pjpoduction  of  such  original  instrument  or  other  writing  was  neces- 
sary.    §  93. 

And  any  bankrupt  or  other  person  who  shall,,  in  any  examination 
before  the  commissioners,  or  in  any  alhdavit  or  deposition  autho- 
rized or  directed  by  the  present  or  any  act  hereby  repealed,  wilfully 
and  corruptly  swear  falsely,  being  convicted  thereof,  shall  suffer 
the  pains  and  penalties  in  force  against  wilful  and  corrupt  per- 
jury ;  and  where  any  oath  is  hereby  directed  to  be  taken  or  admi- 
nistered, or  affidavit  to  be  made,  by  or  to  any  party,  such  party, 
if  a  Quaker,  shall  or  may  make  solemn  affirmation  ;  and  all 
Quakes  who  shall  tn  any  case  knowingly  and  wilfully  affirm 
falsely,  shall  suffer  the  same  penalties  as  are  provided  against  per- 
sons guilty  of  wilful  and  corrupt  perjury.     §  94. 

All  sums  of  money  forfeited  under  this  act,  or  by  virtue  of  any 
conviction  for  perjury,  may  be  sued  for  by  the  assignees  in  any  of 
his  majesty's  courts  of  record ;  and  the  money  so  recovered,  the 
charges  oi  suit  being  deducted,  shall  be  divided  among  the  credi- 
tors ;  and  if  the  creditors  shall  have  been  fully  paid,  one  moiety  of 
the  surplus  shall  be  paid  to  the  kin^,  and  the  other  to  the  poor 
of  the  parish  where  the  bankrupt  resided.     §  95. 

Assignees  shall  keep  an  account,  wherein  they  shall  enter  all 
property  of  the  bankrupt  received  by  them,  and  all  payments  made 
on  account  of  the  bankrupt's  estate  ;  which  account  every  creditor 
who  shall  have  proved  may  inspect  at  ail  seasonable  times ;  and 
the  commissioners  may  at  all  times  summon  the  assignees  before 
them,  and  require  them  to  produce  all  books,  papers,  deeds, 
writings,  and  other  documents  relating  to  the  bankruptcy  in  their 
possession ;  and  if  they  shall  not  come  at  the  time  appointed, 
having  no  impediment  made  known  to  the  commissioners,  and  aK 
lowed  by  them,  they  may,  by  warrant  under  their  hands  and  seals, 
cause  such  assignees  to  be  arrested  and  brought  before  them,  and 
upon  their  refusing  to  pr,oduce  such  books,  deeds,  writings,  papers, 
or  documents  as  aforesaid,  they  mi^  commit  th^  party  so  refusing 
to  prison,  there  to  remain  without  bail,  until  they  s))ail  submit 
themselves  to  the  commissioners.     §  90. 

At  the  meeting  of  creditors  for  the  choice  of  assignees,  the 
major  part  in  value  may  direct  bow  and  with  whom  and  where 
the  money  received  from  time  to  time  out  of  the  estate  shall  be 
paid  in  and  remain  until  it  be  divided ;  and  if  the  creditors  shall 
not  make  such  direction,  the  commissioners  shall,  immediately 
after  such  choice,  make  such  direction ;  but  no  money  shall .  be 
directed  to  be  paid  into  the  hands  of  any  of  the  commissioners,  or 
oV  the  solicitor  to  the  commission,  or  into  any  banking-house  or 
other  house  in  which  any  such  commissioner,  assignee,  or  solicitor 
is  interested. 
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The  commissioaers  may,  as  often  as  it  shall  ajppear  expedient 
for  the  bankrupt's  estat<j,  direct  any  money,  part  df  such  estate, 
to  be  invested  in  the  purchase  of  exchequer  bills,  for  the  benefit 
of  the  creditors,  and  may  direct  where  and  with  whom  such  ex- 
chequer bills  shall  be  kept,  and  cause  such  exchequer  bills  to  be 
sold>  and  may  direct  the  proceeds  to  be  again  laid  out  in  exche- 
quer bills,  or  to  be  applied  to  the  benefit  of  tlie  creditors,  subject 
to  the  control  of  the  lord  chancellor.  §  98. 
'  If  any  assignee  shall  retaiii  in  his  hands,  or  employ  for  his  own 
benefit,  or  knowingly  permit  any  co-assignee  sd  to  retain  or  em- 
ploy any  sum  to  the  amount  of  100/.  or  upwards,  part  of  the 
estate  of  the  bankrupt,  or  shall  neglect  to  invest  any  money  in  the 
purchase  of  exchequer  bills  when  so  directed  as  aforesaid,  every 
sucih  assignee  shall  be  liable  to  lie  charged  in  his  accounts  with 
such  sum  as  shall  be  equal  to  the  interest  at  the  rate  of  twenty  per 
cent,  on  all  such  money  for  the  time  during  which  he  shall  have  so 
retained  or  employed  the  same,  or  permitted  the  same  to  be  so 
retained  or  employed  as  aforesaid,  or  dnring  which  he  shall  have 
so  tieglected  to  invest  the  same  in  the  purchase  of  exchequer  bills; 
and  the  commrssioners  may  charge  every  such  assignee  in  his  ac- 
coiints  accordingly.     §  99.        ,  * 

And  if  any  assignee,  indebted  to  the  estate  of  wbich-he  is  such 
assignee  in  respect  of  money  so  retained  or  employed  by  him  aS 
aforesaid,  become  bankrupt,  if  he  shall  obtain  his  certificate,  it 
shall  only  have  the  effect  of  freeing  his  person  from  arrest  and  im- 

Erisonment ;  btit  his  future  effects  (his  fools  of  trade,  necessai^ 
oQsehold  goods,  and  the  necessary  wearing  apparel  of  himself, 
his  wife  and  children,  excepted),  shall  remain  liable  for  so  mu/ch 
of  his  debts  to  the  estate  of  which  he  was  assignee,  as  shall  not  \}e 
paid  by  dividends  under  his  commission,  together  with  lawful  in- 
terest for  the' whole  debt.     §  100. 

The  commissioners  shall,  at  the  meeting  appointed  for  the  last 
examination  of  the  bankrupt,  appoint  a  public  meeting,  not  sooner 
than  fbar  nor  later  than  six  calendar  months  therefrom,  (whereof, 
and  of  the  porport  whereof,  they  shall  give  twenty-one  days  no- 
tice in  the  London  Gazette)  to  audit  the  accounts  of  the  assignees ; 
and  the  assignees  at  such  meeting  shall  deliver  upon  oath  a  true 
statenxent  in  writing  of  all  moneys  received  by  them  respectively, 
and  wheB  and  on  what  account,  and  how  the  same  have  been  em- 
ployed; and  the  commissioners  shall  examine  such  statement, 
and  compare  the  receipts  with  the  payments,  and  ascertain  what 
balanci»s  have  beeil  from  time  to  time  in  the  hands  of  such  assignees 
respectively,  and  shall  inquire  whether  any  sum  appearing  to  be  in 
their  hands  ought  to  be  retained ;  and  the  said  assignees  may  be 
examined  upon  oath  by  the  said  commissioners  touching  the  truth 
of  such  accounts:  and  in  such  accounts  the  said  assignees  shall  be 
allowed  to  retain  all  such  money  as  they  shall  have  expended  in 
ftuing  out  and  •fYfosecuting  such  commission,  and  all  other  just 
allowances.     §  101. 

The  as!9igiiees  shall,  not  sooner  than  four  nor  later  than  twelve 
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calendar  months  from  the  issuing  the  commission,  appoint  a  public 
meeting  (whereof,  and  of  the  purport  whereof,  they  shall  give 
twenty-one  days  notice  in  the  London  Gazette)  to  make  a  dividend 
of  the  bankrupt's  estate,  at  which  meeting  all  creditors  who  have 
not  proved  their  debts  may  prove  the  same  ;  and  the  said  com- 
missioners at  such  meeting  shall  order  such  part  of  the  net  pro- 
duce of  the  bankrupt*s  estate  in  the  hands  of  the  assignees,  as 
they  shall  t^ink  fit,  to  be  forthwith  divided  amongst  such  creditors 
as  have  proved  their  debts  under  the  commission,  in  proportion  to 
their  respective  debts  ;  and  shall  make  an  order  for  a  dividend  in 
writing  under  their  hands,  and  shall  cause  one  part  of  audi  order 
to  be  filed  amongst  the  proceedings  under  the  commission,  and 
shall  deliver  another  part  thereof  to  the  assignees ;  which  order 
shall  contain  an  account  of  the  time  and  place  of  making  it,  of  the 
atnount  of  the  debts  proved,  of  the  money  remaining  in  the  hands 
of  the  assignees  to  be  divided,  of  bow  much  in  the  pound  is  then 
ordered  to  be  paid  to  every  creditor,  and  of  the  money  allowed  by 
the  commissioners  to  be  retained  by  the  assignees,  with  their  rea- 
sons for  allowing  the  same  to  be  so  retained :  ^  and  the  assignees,  in 
pursuance  of  such  order,  (and  without  any  deed  of  distribution 
made  for  that  purpose)  shall  forthwith  make  such  dividend,  and 
shall  take  receipts  in  a  book  to  be  kept  for  that  purpose  from  each 
creditor,  for  the  dividend  received  by  such  creditor,  and  such  or- 
der and  receipt  shall  be  a  discbarge  to  every  such  assignee  for  so 
much  as  he  shall  pay  pursuant  to  such  oraer ;  and  no  dividend 
shall  be  declared,  unless  the  accounts  of  the  assignees  shall  hare 
been  first  so  audited  as  aforesaid,  and  such  statement  delivered 
by  them  upon  oath.     §  102. 

No  creditor  having  security  for  his  debt,  or  having  made  any 
attachment  in  London,  or  any  other  place  by  virtue  of  any  custom 
there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall  receive 
upon  any  such  security  or  attachment  more  than  a  rateable  part  of 
such  debt,  except  in  respect  of  any  execution  or  extent  served  and 
levied  by  sei2ure  upon,  or  any  mortgage  of  or  lien  upon  any  part  of 
the  property  of  such  bankrupt  before  the  bankruptcy.    §  103. 

In  all  cpmmissions  against  one  or  more  of  the  partners  of  a 
firm  (except  in  commissions  against  one  of  several  partners  issoed 
previous  to  this  act),  where  the  debt  of  the  petitioning  creditor  is  a 
joint  debt  of  the  bankrupt  or  bankrupts  and  any  other  person  or 
persons,  such  petitioning  creditor  shall  not  receive  any  dividead 
out  of  the  separate  estate  of  the  bankrupt  or  bankrupts,  until  all 
the  separate  creditors  shall  have  received  the  full  amount  of  their 
respective  debts.     §  104. 

If  the  bankrupts  estate  shall  not  have  been  wholly  divided  upoo 
the  first  dividend,  the  assignees  shall,  within  eighteen  calendar 
months  after  the  issuing  of  the  commission,  appoint  a  public  meet- 
ing (whereof,  and  of  the  purport  whereof,  they  shall  give  twenty- 
one  days  notice  in  the  London  Gazette)  to  make  a  second  dividend* 
when  all  creditors  who  have  not  proved  their  debts  may  prove  the 
same ;  and  the  commissioners  at  such  meeting,  after  taking  such 
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Mufit  is  heveihbtfore  db^eolady  fhall  order  the  balaitce  in  tht 
iuuids  of  theaMignets  to  be  fbrthwitk  divided  amongst  tiieh  of  tlie 
credHors  a&  shalThave  proved  their  debts ;  ^md  ndi  liecoad  ;divi<^ 
dead  shall  be  final,  anjess  any  action  at  law  or  suit  in  equity  be 
depending,  or  any  part  of  the  estate  be  standing  out,  not  swt  or 
diq>o8ed  of,, or  unless  some  other  estate  or  effects  of  the  banknnit 
iiiall  aftennurds  come  to  the  assignees ;  in  which  case  they  shall, 
as  soon  as  may  be,  convert  micfa  estate  and  effects*  into  money,  and 
within  two  calendar  months  after  the  san^e  shidl  be  so  converted)' 
divide  the  same  in  manner  aforesaid.    §  10$. 

If  any  assignee  under  any  commission  of  bankrupt  shall  have, 
either  in  his  own  hands  or  at  any  banker's,  or  otherwise  sutgeet  to 
his  order  or  disposition,  or  to  his  knowledge  in  the  hands  of  or  hi 
the  order  and  disposition  of  himself  and  any  co-assignee  or  as^ 
stgnees,  any  or  either  of  them,  any  unclaimed  dividend  or  divideiids 
amounting  in  the  whole  to  the  sum  of  fifty  pounds,  and  ^hallno^ 
within  six  months  after  the  passing  of  thn  i^)t,  or  two  calendar 
months  after  the  ewiratipn  of  one  year  after  the  declaration  and 
Older  of  payment  otsuch  dividend  or  dividends  made  by  the  oomi- 
misttonersi  either  pay  to  the  creditor  or  creditors  entitled  thereto, 
or  cause  a  certificate  thereof  to  be  filed  in  the  office  of  tiie  l<NFd 
ehancellor*s  secretary  of  bankrupts,  such  assignee  os  assigawis 
■hall  be  charged,  in  account  with  the  estate  of  the  bankrupt,  sn* 
terest  upon  such  unclaimed  dividend  or  dividends,  to  be  computed 
Urom  the  time  that  such  certificate  is  hereby  directed  to  be  filed, 
at  the  rate  of  five  pounds  per  ceptum  per  annum  for  sochiime  as 
he  shall  thenceforth  retain  the  same,  and  also  sudi  further  sum  as 
tlM  comifissionem  ^aU  think  fit,  not  exceeding  ia  the  whole 
twenty  pounds  per  centum  per  annum ;  and  the  commissioneri 
may  order  the  investment  of  any  unclaimed  dividends  in  the  pub^ 
Uc  fimds,  or  in  any  government  security,  for  or  on  account  of  the 
creditors  entitled,  and  subject  to  sudi  order  as  the  lord  chancellor 
may  Mak  fit  to  make  respecting  the  same,  who,  if  he  shall  think 
iXf  may,  after  the  same  shall  have  remained  unclaimed  for  the 
•pace  of  three  years  from  the  declaration  of  such  dividends  1^  the 
cownnssioners,  order  the  same  to  be  ilivided  amongst  and  paid  4o 
tbe  other  creditors ;  and  the  proof  of  the  creditors  to  whom  sock 
dividends  were  aBotted  shall  from  thenceforth  be  ecmsidci^d  as 
void  as  to  the  same,  but  renewable  as  to  any  future  dividends  to 
piaoe  them  paripanA  with  the  other  creditors,  but  not  to  disturb 
am  dividends  whick  shall  have  been  previously  msKle.    §  IM.^ 

No  aetioi»  for  any  dividend  shall  be  brought  against  the  assignees 
Ifjt  any  creditor ;  but  if  the  assignees^  shall  refmie  lo  pay  any  sndi 
dividend,  the  lord  chancellor  may,  on  petition,  order  payment  ibient* 
o^  witi^  interest  for  the  time  that  it  sliaU  have  bqsa  withlield^  and 
the  costs  of  the  application,    $  107.       .  ,  , 

Of  the  SaiArupi. 

If  any  bankrupt  shall  not,  befotre  three  o'clock  in  the  afternoon 
of  the  fort^second  day  after  he  shall  hare  been  declared  bankrupt^ 
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Dotke  thereof  in  writing  having  been  first  left  at  his  usual  pkce 
of  abode,  or  served  upon  him  in  case  he  was  in  prison,  and  notice 
given  in  the  London  *  Gasette  of  the  issuing  oi  the  oommissiao, 
and  of  the  meetings  of  the  commissioners,  surrender  himself  to 
them,  and  sign  and  subscribe  such  surrender,  and  submit  to  be 
examined  before  them  from  time  to  time  upon  oath,  or  being  a 
Quaker^  upon  solemn  affirmation ;  or  if  any  such  bankrupt  upoM 
8u6h  examinalion  shall  not  discover, all  his  real  or  personal  estate, 
and  how,  and'to  whom,  upon  what  cousideration,  and  when  he 
disposed  of,  assigned,  or  transferred  any  of  such  estate,  and  all 
books,  papers,  and  writings  relating  thereunto,  except^such  part 
as  shall  have  been  really  and  bondjide  before  sold  or  disposed  of 
in  the  way  of  his  trade,  or  laid  out  in  the  ordinary  expence  of  his 
fiunily ;  or  if  any  such  bankrupt  shall  not  upon  such  examination 
deliver  up  to  the  commissioners  all  such  part  of  such  estate,  and 
all  books,  papers,  and  writings  relating  thereunto,  as  be  in  his 
possession,  custody,  or  power  (except  the  necessary  wearing  ap- 
parel of  himself,  his  wife  and  children)  ;  or  if  any  such  bankrupt 
shall  remove,  conceal,  or  embezzle  any  part  of  such  estate,  to  the 
value  of  ten  pounds,  or  any  lHK>ks  of  account,  papers,  or  writings 
relating  thereto,  with  intent  to  defraud  bis  creditors,  every  such 
bankrupt  shall  be  deemed  guilty  of  fdony,  and  be  liable  to  be 
transported  fbr  life,  or  for  such  term,  not  less  than  seven  yean, 
as  the  court  before  which  he  shall  be  convicted  shall  adjudge ;  .or 
shall  be  liable  to  be  imprisoned  only,  or  imprisoned  and  kept  to 
hard  labour  in  any  common  gaol,  penitentiary  house,  or  boose  of 
correction,,  for  any  term  not  exceeding  seven  years.    §  108. 

And  the  lord  chancellor  may,  as  often  as  he  shall  think  fit^frcmi 
time  to  time  enlarge  the  time  for  the  bankrupt  surrendering  him- 
self, fbr  snch  time  as  the  lord  chancellor  shall  think  fit,  so  as  every 
such  order  be  made  six  days  at  least  before  the  day  on  which  sudi 
bankrupt  was  to  surrender  himself.     §  109. 

And  the  commissioners  before  the  choice  of  assignees, 
after  such  choice  the  assignees,  with  the  approbation  of  the  < 
missioners,  testified  in  writing  under  their  hands,  may  from 
to  time  make  such  allowance  to  the  bankrupt  out  of  his  estate, 
until  he  shall  have  passed  bis  last  eiCamination,  as  the  said  as- 
signees shall  think  necessary  for  the  support  of  himself  and  his 
fieimily.    MIO. 

•  And  if  any  bankrupt  apprehended  by  anv  warrant  of  the  com- 
missioners shall,  withitt  the  time  hereby  allowed  for  him  to  snr- 
midfr,  sabmit  to  be  exsHiined,  and  in  all  things  conform,  he 
shaU  have  the  same  benefit  as  if  he -had  voluntafily  surren- 
dered.   §111. 

Tho  bankrupt,  after  the  choice  of  assignees,  shall  (if  thereto 
required),  forthwith  deliver  up  to  them,  upon  oath,  before  a  auster 
ordinary  or  extraordinary  in  chancery,  or  justice  of  the  peace,  all 
books  of  account^  papers,  and  writings  relating  to  his  estate  ia 
his  custody  or  power,  and  discover  such  as  are  in  the  custody  or 
power  of  any  other  person ;  and  every  bankrupt  not  in  prison  or 
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custody  sfaally  at  aQ  times  afler  such  surrender^  attend  such  as- 
fl%neea  upon  e^ery  reasonable  notice  in  writing  for  that  purpose 
given  by  them  to  him,  or  left  at  his  house^  and  shall  assist  such 
assignees  in  making  out  the  accounts  of  his  estate;  and  such 
bandinipt  after  he  shall  have  surrendered,  ,may,  at  all  seasonable 
times  before  the  expiration  of  the  said  ibrty-two  days/  or  such 
further  time  as  shall  be  allowed  to. him  to  finish  his  examination, 
inspect  his  books,  papers,  and  writings  in  the  presence  of  his 
assignees,  or  any  person  appointed  by  them,  and  bring  with  hiih 
each  time  any  two  persons  to  assist  him ;  and  after  he  shall  have 
obtained  his  certificate,  shall,  upon  demand  in  writing  given  to  him, 
or  left  at  his  usual  place  of  abode,  attend  the  assignees,  tp  settle 
any  accounts  between  hb  estate  and  any  debtor  to  or  creditor 
thereof,  or  attend  any  court  of  record  to  give  evidence  touching 
the  same,  or  do  any  act  necessary  for  getting  in  the  said  estate ; 
A>r  which  attendance  he  shall  be  paid  five  shiLUngs  per  day  by  the 
asnigttees  out  of  his  estate  ;  and  if  such  bankrupt  shall,  arter  such 
denutnd  as  aforesaid,  not  attend,  or  on  such  attendance  refuse  to 
do  any  of  the  matters  aforesaid,  without  sufficient  cause  shewn  to 
the  .commissioners  for  such  refusal,  and  by  them  allowed,  the 
asaignees  making  pn>of  thereof  upon  oath  before  the  commis^- 
sioners,  the  said  commissioners  may,  by  warrant  directed  to  such 
person  as  they  shall  think  proper,  cause  such  bankrupt  to  be 
apprehended,  and  committed  to  the  county  gaol,  there  to  remain 
until  he  shall  conform  to  the  satisfa<ftion  of  the  said  commis- 
sioners, or  of  the  lord  chancellor.     §  112. 

The  bankrupt  shall  be  free  from  arrest  or  imprisonment  by  any 
creditor  in  coming  to  surrender,  and  after  such  surrender  durine 
the  said  forty-two  days,  and  such  further  time  as  shall  be  allowed 
him  for  finishing  his  examination,  provided  he  was  not  in  custody 
at  the  time  of  such  surrender ;  and  if  such  bankrupt  shall  be 
arrested  for  debt,  or  on  any  escape  warrant,  in  coming  to  surreu- 
'der,  or  shall  after  his  surrender  be  so  arrested  within  the  time 
'  aforesaid,  he  shall,  on  producing  the  summons  under  the  hands  of 
the  commissioners  to  the  officer  who  shall  arrest  him,  and  giving 
soch  officer  a  copy  thereof,  be  immediately  discharged ;  and  if  any 
officer  shall  detain  any  such  bankrupt  after  he  shall  have  shewn  such 
saoimons  to  him,  so  signed  as  aforesaid,  such  officer  shall  forfeit  to 
such  bankrupt,  for  his  own  use,'  the  sum  of  five  pounds  for  every 
day  he  shall  detain  such  bankrupt,  to  be  recovered  by  action  of 
debt  in  any  court  of  record  at  Westminster,^  in  the  name  of  such 
Imnkrupt,  with  full  costs  of  suit.     §  1 13. 

The  conunissioners  may,  at  the  time  appointed  for  the  last 
examination  of  the  bankrupt,  or  any  enlargement  or  adjournment 
thereofr  adjourn  such  examination  sine  die ;  and  he  shall  be  free 
.  from  arrest  or  imprisonment  for  such  time  not  exceeding  three 
calendar  months,  as  'they  shall,  by  indorsement  upon  sudh 
amnmons  as  aforesaid,  appoint,  with  like  penalty  upon  any  offi- 
cer detaining  such  bankrupt  after  having  been  shexvn  such 
^ojiimons.    §  114. 
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Whenever  any  banknipt  is  in  (moii  or  in  custody,  mdsr  maof 
process,  attachment,  execution,  comautmaifi;  or  sentence,  die 
commissuMiers  may,  by  warrant  under  their  )iaada  direcstad  to  the 
person  in  whose  custody  such  bankrupt  is  confined,  cause  saoh 
bankrupt  to  be  brought  before  them  at  any  meeting  either  pnfalic 
or  private ;  and  if  any  such  bankrupt  is  desirous  to  snrraider,  ht 
shall  be  so  brought  up,  and  the  expence  therec»f  shall  be  paid  onft 
of  his  estate,  and  such  person  shall  be  indemnified  by  the  wauamt 
of  the  commissioners  for  bringing  up  su<^  bankrupt ;  profided 
that  the  assignees  mny  appoint  any  persons  to  attend  suek  bank- 
rupt from  time  to  time,  and  to  produce  to  him  his  books,  papero, 
and  writings,  in  6rder  to  prq>are  an  abstract  of  hia  acoountn  ami 
statement,  to  shew  the  particulars  of  his  estate  and  effects  previaws 
to  his  final  examination  and  discovery  thereof,  a  copy  of  which 
abstract  and  statement  the  said  bankrupt  shall  deliver  to  them  ten 
days  at  least  before  his  last  examinatbn.    §  116. 

Any  person  wilfully  concealing  any  real  or  personal  estate  mi 
the  bankrupt^  and  who  iriiaU  not,  within  forty-two  days  after  the 
issuing  of  the  commission,  discover  auch  estate  to  one  or  more  of 
the  commissioners  or  assignees,  shall  forfeit  the  sum  of  lOOl.  aad 
double  the  value  of  the  estate  so  concealed;  and  any  peraon  who 
shall,  after  the  time  allowed  to  die  bmkrupt  to  snnrender,  < 
.  tanly  discover  to  one  or  more  of  the  oommissioners  or  ass 

anv  part  of  such  bankrupt's  estate,  not  before  oome  to  ^'1 

leoge  of  the  assignees,  shall  be  allowed  five  per  cent,  thereupon,  i 
such  further  reward  as  the  major  part  in  value  of  the  credhcMs 
present  at  any  meeting  called  for  that  purpose  shall  think  fit,  to 
be  paid  out  of  the  estate  recovered  on  such  discovery.    §  116. 

>  Of  the  Certificaif. 

And  every  bankrupt  who  shall  have  duly  surrendered,  and  in  nil 
thbgs  conformed  himself  to  the  laws  in  force  concerning  bank- 
rupts at  the  time  of  issuing  the  oommission  against  him,  shall  be 
discharged  from  all  debts  due  by  him  when  he  became  banhrupt, 
i^nd  from  all  claims  and  demands  hereby  made  proveabie  under  the 
commission,  in  case  he  shall  obtain  a  eertinoate  of  such  con- 
.  formity  so  signed  and  allowed,  and  subject  to  such  |»oviaiaos 
as  hereinafter  directed ;  but  no  such  certificate  shall  release  or 
discharge  any  person  who  was  partner  with  such  bankrupt  ot  the 
time  of  his  bankruptcy,  or  who  was  then  jointly  bonnd,  or  bad  made 
any  joint  contract  with  such  bankrupt.     §  117. 

And  such  certificate  shall  be  signed  by  fbur-'fiflhs  in  nualb^ 
and  value  of  the  creditors  of  the  bankrupt^  who  shall  have  pnived 
.  debts  under  the  commission  to  the  anHMuit  of  twenty  pouuda  or 
ttpnvards,  who  shall  thereby  testify  their  consent  to  the  hanknnifs 
discharge  as  aforesaid;  and  no  such  certificate  shall  beauchiiis- 
.  charge,  unless  the  commissioners  shall,  in  writing. under  thsir 
,  haniJb  and  seals,,  certify  .to.th^t  lofd  cimniceUor  tba  nuch  bank- 
rupt has  made  a  full  discovery  of  his  estate  and.  effeota»  and  in 
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9ik  thiftgt  GonlMiiied  m  aforeMtid;  and  that  there  does  not  appear 
any  reaaoa  td  doubt  the  truth  or  fulness  of  such  discoverf, 
and  also  that  the  creditors  have  signed  m  manner  hereW 
«Kf«ct^ :  and  unleM  the  bankrupt  make  oath  in  writing  that  ^ch 
certiiioate  and  consent  were  obtained  without  fraud ;  and  unless 
•ach  oertificate  shall,  after  soch  oath,  be  allowed  by  the  lord  chan- 
cellor, against  which  allowanoe  any  of  the  creditors  of  the  bankrupt 
fesay  be  heard  before  the  lord  chancellor.    §  1 18< 

Provided,  that  certificates  of  conformity  which  now  have  been 
airmail  be  siened  by  three-fifths  in  number  and  value  of  such 
creditors  as  aforesaid,  of  any  bankrupt  against  whom  any  com- 
nissioB  ^all  have  issued  berore  the  time  of  passing  this  act,  mary 
be  signed  by  the  commissioners  and  allowed  by  the  lord  chancel- 
lor: provided  also,  that  after  six  calendar  months  from  the  last 
examination  of  any  bankrupt  under  any  commission  issued  after 
the  passing  of  this  act,  such  certificate  may  be  signed  bv  the  com- 
ttitsioners,  and  allowed  in  manner  aforesaid,  and  shall  be  such 
disdiarge  as  aforesaid,  if  It  shall  have  been  signed  by  three-fiftfaui 
Uk  number  and  value  of  creditors  as  aforesaid,  or  by  nine-tenths 
in  number  of  such  creditors.    §  119. 

Provided  also,  that  after  eighteen  calendar  months  from  the 
last  examination  of  any  bankrupt  under  a  commission  issued, 
cither  previously  to  or  after  the  Mssing  of  this  act,  if  three-fifths 
in  number  and  value  of  snch  creditors,  with  the  exception  of  one 
whose  signature  Is  necessary  in  respect  of  number  or  value,  or 
if  nine-tenths  in  number  with  the  exception  of  one  whose  signature 
is  neoessary  to  make  up  that  proportion,  shall  have  sisned  the 
certificate,  the  commissioners  may  sign  the  same,  and  the  bank- 
rupt mpiy  thereupon  petition  the  lord  chancellor  for  the  allowance 
thereof,  having  first  caused  every  creditor  who  shall  not  have 
signed,  and  whose  signature  shall  be  so  necessary  as  aforesaid, 
to  be  served  with  a  copy  of  such  petition,  who  may  be 
Beard  avainst  such  allowance;  and  every  such  certificate,  if 
allowed  by  the  lord  chancellor,  shall  be  a  valid  discharge  as 
aforesaid/  §  120. 

The  ocmnussioaers  sh^  not  sign  any  certificate,  unless  they 
flhaU  have  proof  by  affidavit  in  writing  of  the  signature  of  the 
creditors  thereto,  and  of  any  person  thereto  authorized  by  any 
creditor,  and  of  the  authority  by  which  such  person  shall  have 
so  signed;  and  if  any  creditor  reside  abroad,,  the  authority  of 
such  creditors  shall  be  attested  by  a  notary  public ;  and  every 
cvch  affidavit,  authority,  and  attestation  shall  be  laid  before  the 
laid  chancellor,  with  the  certificate,  previous  to  the  allowance 
tiicreof.    S^'il. 

And  any  contract  or  security  made  or  given  by  any  bankrupt 
•or  ather  person  unto  or  in  thist  for  any  creditor,  or  for  securing 
4hc  payneot  of  any  money  due  by  such  bankrupt  at  his  baak- 
raptqr,  as  a  consideration  or  with  intent  to  persuade  such  creditor 
^  QMsant  to  or  sign  such  certificate,  shall  be  void,  and  the 
money  thereby  secured  or  agreed  to  be  paid  shaU  not  be  re- 
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coverable,  and  the  party  sued  on  such  contract  or  security  maj 
plead  the  general  issue,  and  give  this  act  and  the  special  natter 
in  evidence.    $  122. 

And  any  hankrupt  who  shall,  after  his  certificate  shall  liav« 
been  allowed,  be  arrested  or  have  any  action  brought  against  him 
for  any  debt  due  b^r  him  before  his  bankruptcy,  shdl  be  discharged 
upon  conunon  bail,  and  may  plead  in  general  that  the  caaae 
of  action  accrued  before  he  became  bankrupt,  and  may  give  thi* 
act  and  the  special  matter  in  evidence;  and  such  bankrupt's 
certificate,  ana  the  allowance  thereof,  shaJl  be  sufficient  evidenoe 
of  the  trading,  bankruptcy,  commission,  f^nd  other  proeeediags 
precedent  to  Uie  obtaining  such  certificate ;  and  if  any  such  bask* 
rupt  shall  be  taken  in  execution  or  detained  in  prison  for  any  debt 
owing  before  he  became  bankrupt,  where  judgment  has  been 
obtained  before  the  allowance  of  hb  certificate,  any  judge  of  the 
court  wherein  judgment  has  been  so  obtained  may,  on  such  bankr 
rupt's  producing  his  certificate,  order  anv  officer  who  shall  have 
such  bankrupt  in  custody  by  virtue  of  such  execution,  to  discharge' 
such  bankrupt  without  exacting  any  fee,  and  such  officer  shall  be 
hereby  indemnified  for  so  doing.    §  123. 

And  if  any  person  who  shall  have  been  so  discharged  by  ^uch 
certificate  as  aforesaid,  or  who  shall  have  compounded  with 
hb  creditors,  or  who  shall  have  been  discharged  by  any  insolvent 
act,  shall  become  bankrupt,  and  obtain  such  certificate  as  aforer 
said,  unless  hb  estate  shall  produce,  after  all  charges,  sufficicai 
to  pay  every  creditor  ^nder  the  commission  fifteen  shillings  m 
the  pound,  such  certificate  shall  only  protect  hb  person  frott 
arrest  and  imprisonment,  but  his  future  estate  and  efiects  (except 
his  tools  of  trade  and  necessary  household  furniture,  aiid  the 
wearing  apparel  of  himself,  his  wife,  and  children)  shall,  vest  in 
the  assignees  under  the  said  commission,  who  shall  be  entitled 
to  seize  the  same  in  like  manner  as  they  might  have  seized 
property  of  which  such  bankrupt  was  possessed  at  the  issuing  the 
commission.     §  124. 

And  every  bankrupt  who  shall  have  obtained  his  certificate,  if 
the  net  produce  of  his  estate  shall  pay  the  creditors  who  have 
proved  under  the  commission  ten  shillings  in  the  pound,  shaH 
be  allowed  five  per  cent,  out  of  such  produce,  to  be  paid  him 
by  the  assignees,  provided  such  allowance  shall  not  exceed  400/.; 
and  every  such  bankrupt,  if  such  produce  shall  pay  sndi  cre- 
ditors twelve  shillinjn  and  sixpence  in  the  pound,  shall  be 
allowed  and  paid  as  aforesaid  seven  pounds  ten  shillings  per  cent, 
provided  such  allowance  shall  not  exceed  500/.;  and  every  such 
bankrupt,  if  such  produce  shall  pav  such  creditors  fifteen  shillings 
in  the  pound,  shall  be  allowed  and  paid  as  aforesaid  10/.  per  cent, 
provided  such  allowance  shall  not  exceed  600/.;  but  if  suck 
.produce  shall  not  pay  such  creditors  ten  shillings  in  the  pooiid, 
such  bankrupt  shall  only  be  allowed  and  paid  so  much  as  the 
assignees  and  commissioners  shall. think  fit,  not  exceeding  9L 
percent.    §125. 
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'  Aod  in  all  joint  commissions  under  which  any  partner  shall 
ha?e .  obtained  his  certtficate,  if  a  sufficient  dividend  shall 
have  been  paid  upon  the  joint  estate  and  upon  the  separate 
estate  of  such  partner,  he  shall  be  entitled  to  his  allowance, 
although  his  other  partner  or  partners  may  not  be  entitled  to  any 
allowance.     §  126. 

And  no  bankrupt  shall  be  entitled  to  his  certificate,  or  to 
he  paid  any  such  allowance,  and  any  certificate,  if.  obtained, 
shall  be  void,  if  such  bankrupt  shall  have  lost  by  any  sort  of  gam- 
ing or  wagering,  in  one  day,  twenty  pounds,  or  within  one  year 
next  preceding  his  bankruptcy,  two  hundred  pounds ;  or  if  he 
shall  within  one  year  next  preceding  his  bankruptcy  have  lost  two 
hundred  pounds  by  any  contract  for  the  purchase  or  sale  of  any 
government  or  other  stock,  where  such  contrac^t  was  not  to  be 
performed  within  one  week  after  the  contract,  or. where  the  stock 
i>ought  or  sold  was  not  actually  transferred  or  delivered  in  pur- 
suance of  such  contract;  or  shall,  after  an  act  of  bankruptcy 
committed,  have  destro^^ed,  altered,  mutilated,  or  falsified,  or 
causad  to  be  destroved,  altered,  mutilated,  or  falsified,  any  of  his 
books,  papers,  writings,  or  securities,  or  made  or  been  privy  to 
the  making  of  any  fdse  or  fraudulent  entries  in  any  book  of  ac- 
count or  other  document,  with  intent  to  defraud  his  creditors,  or 
shall  have  concealed  property  to  the  value  of  ten  pounds  or  up- 
wards ;  or  if  any  person  having  proved  a  fabe  debt  under  the  com- 
mission, such  bankrupt  beinz  privy  thereto,  or  if  he  shall  after- 
wards know  the  same,  not  disclosing  the  same  to  hb  assignees 
within  one  month  after  such  knowledge.     §  127. 

And  no  bankrupt,  after  his  certificate  of  conformity  shall  have 
been  allowed  under  any  commission  of  bankrupt  already  issued, 
or  hereafter  to  be  issued,  shall  be  liable  to  pay  or  satisfy  any 
debt,  claim,  or  demand  from  which  he  shall  have  been  discharged 
by  virtue  of  such  certificate,  or  any  part  of  such  debt,  claim,  or 
demand  upon  any  contract,  promise,  or  agreement  made  or  to  be 
made  after  the  suing  out  of  the  commission,  unless  such  promise, 
contract,  or  agreement  be  made  in  writing,  signed  by  the  bank- 
rupt, or  by  some  person  thereto  lawfully  authorized,  in  writing,  by 
such  bankrupt.     §  I^. 

The  assignees  shall,  upon  request  made  to  them  by  the  bank- 
rupt, declare  to  him  bow  th^  have  disposed  of  his  real  and  per- 
soniU  estate,  and  pay  the  surplus,  if  any,  to  such  bankrupt,  his 
executors,  administrators,  or  assigns ;  and  every  such  bankrupt, 
after  the  creditors  who  have  proved  under  the  commission  shall 
have  been  paid,  may  recover  the  remainder  of  the  debts  due  to 
him ;  but  the  assignees  shall  not  pay  such  surplus,  until  all  cre- 
dkors  who  have  proved  under  the  commission  shall  have  received 
interest,  upon  their  debts,  to  be  calculated  and  paid  at  the  rate  and 
in  the  order  following ;  (that  is  to  say),  all  creditors  whose  debts 
are  now  by  law  entitled  to  carry  interest  in  the  event  of  a  surplus, 
shall  first  receive  interest  on  such  debts  at  the  rate  of  interest  re- 
served or  by  law  pa^rable  thereon,  to  be  calculated  from  the  proof 
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ihereof ;  tod  after  Meh  uilcregt  shall  have  been  paid,  all  •dier 
creditore  vko  have  prored  under  the  commiasioii  shall  weanwe 
htterest  o&  their  debts  from  the  proof,  at  the  rate  of  four  per 
ceat.    §129. 

Atany  meetiog  of  creditors  after  the  bankrapt  shall  have  passed 
his  last  examinatioD,  ivhereof  and  of  the  purport  of  which  iireiity* 
one  da5s  notice  shall  have  been  given  in  the'London  Gas€^te»  if 
the  bankrupt  or  his  friends  shall  make  an  offer  of  eon^iositiony  or 
secaritj  lor  such  couq^itiony  which  nine-tenths  in  number  awl 
value  of  the  creditoics  assembled  at  such  meeting  shall  agree  to 
aocqpt,  another  meetiag  for  the  purpose  of  deciding  upon  saek 
offer  shaU  be  appoiated,  whereof  such  notice  as  aforesaid  shall  be 
given ;  and  if  at  sodi  second  meeting  nine-tenths  in  number  aad 
value  of  the  creditors  then  present  sh^  also  agree  to  accept  such 
offer,  the  k»d  chancellor  nm,  upon  such  acceptance  being  testified 
by  them  in  vmting,  supersecle  the  same.    §  130. 

And  in  deciding  upon  such  offer  as  aforesaid,  any  creditor  whose 
debt  m  below  twenty  pounds  shall  not  be  reckoned  in  number, 
but  the  debt  ^ae  to  such  creditor  shall  be  computed  in  value; 
and  that  say  creditor  to  the  amount  of  fi%  pounos  and  upwards^ 
residing  out  of  Eagland,  shall  be  personally  served  vrtth  a  co|^ 
of  the  notice  of  the  meetiag  to  decide  upon  such  c^er  as  afore- 
said, and  of  ^le  purpose  for  which  the  same  is  called,  so  long  be* 
fore  such  meeting  as  that  he  may  have  time  to  vote  thereat,  awl 
Budi  creditor  may  vote  by  letter  of  attorney  executed  and  attested 
in  manner  hereby  required  for  such  creditors  voting  in  the  choice 
of  assignees ;  and  if  any  creditor  diall  agree  tQ  accept  any  ara* 
toitjr  or  higher  composition  for  assenting  to  sudi  offer,  he  mall 
fovmit  the  debt  due  to  him,  together  with  such  gratuity  or  comp«»- 
sitbn ;  and  the  bankrupt  sh^,  if  thereto  required,  make  oath 
before  the  commissioners  that  there  has  been  no  such  traasactioa 
betweoi  him,  or  any  person  vrith  his  privity,  and  any  of  the  cre- 
diters,  and  ^t  he  has  not  used  any  undue  means  or  infloenoe  willi 
any  of  them  to  attain  such  assent  as  aforesaid.    §  181. 

And  this  act  shaH  be  construed  beneficially  for  creditiMra,  and 
that  n^hing  herein  contained  shall  alter  the  present  prairtica  in 
bankruptcy,  except  where  any  such  alteration  is  expressly  d^ 
dared ;  and  that  it  sbaU  extend  to  aliens,  denizens,  and  wonen, 
both  to  make  them  subject  thereto,  jand  to  entitle  than  t»  all  the 
benefits  given  thereby ; .  and  that  all  powers  herelrf  gvres  to,  or 
duties  directed  to  beperformed  l^  the  knrd  chancellor,  riuU  aad 
may  be  exercised  or  performed  by  a  lord  ke^ier  or  lords  commis- 
sioners of  die  great  seal;  and  aD  powers  given  to,  or  dutiea  dhrecUd 
to  be  peaformed  by  the  commissioners  ot  assignees,  may  be  eaer» 
ciaed  or  performed  respectively  by  the  major  part  of  the  ooi 
sioners,  or  by  one  assignee  where  only  one  shaU  have  been  i " 
and  nothing  herein  contained  shall  render  invalid  any  a 
9ion  of  bankruptcy  now  submsting,  or  which  shall  be  subsisting  al 
tile  time  this  act  shall  take  effect,  or  any  proceedings  which  mmj 
have  been  had,  or  affect  or  lessen  any  righ(,  claim,  demand,  ar 
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remedy  which  any  person  now  has  ther«aflder,  or  upon  or  against 
any  bankmpt  against  whom  ativ  coininissioii  has  or  shall  lia?e 
issued,  except  as  is  herein  specifically  enacted ;  and  that  this  ad 
shaU  not  <$xteDd  either  to  Scotland  or  Ireland,  except  where  the 
same  are  expressly  mentioned.    %  li)2« 

And  this  act  shall  not,  as  to  any  enactments  therein  contained^ 
take  effect  before  the  1st  day  of  May^  1825;  save  that  so  manjr  of 
such  enactments  as  relate  to  the  certificates  of  persons  becoming 
bankrapU  before  this  act  passed,  or  who  shall  become  bankrupts 
before  the  said  first  day  of  May,  shall  take  efibct  upon  the  passing 
of  this  act. 


CHAPTER  XVI.* 


Of  AfaMeri  and  W^rkmen^ 

£t  the  5  Geo.  IV.  c.95.  all  former  laws,  statute,  and  enaiet*- 
ments  in  force  19  any  part  of  the  United  Kingdoraf,  relative  to  com- 
binations to  obtain  an  advance  of  wages,  or  to  lessen  or  alt^r  the ' 
hours  or  dnration  of  the  time  of  working,  or  to  decrease  the  ^uattf- 
tity  of  work,  or  to  regulate  the  mode  of  earryii^  on  ai^  mami- 
factnre,  trade,  or  bQsiness,^orthe  management  thereof;  or  relative 
to  combinations  to  lower  the  rate  of  wages,  or  to  increase  6r. 
alter  the  houn  or  duration  of  the  tkne  of  working,  or  to  mcrease 
the  ^antity  of  work,  or  to  regulate  or  controol  the  mode  of 
carrying  on  any  manufacture,  trade,  or  business,  or  the  manage- 
ment thereof;  or  to  fixing  the  amount  of  the  wages  of  labour; 
or  relative  to  obliging  wornneir  not  hired  to  enter  into  work,  are 
repealed.    §1. 

And  journeymen,  workmen,  or  other  persons,  who  shdl  enter 
into'  any  eombinotion  to  obtain  an  advance  or  to  fix  the  rate  of 
wagesr  or  ta  lessen  or  alter  the  hours  or  duration  of  the  time 
of  working,  or  to  decrease  the  quantity  of  work,  or  to  induce 
aootfaei  to  depart  from  his  service  before  the  end  of  the  time 
or  term  for  which  he  is  hired,  or  to  quit  or  return  his  work  before 
the  same  shall  be  finished,  or  not  being  hired,  to  refuse  to  enter 
inio  work  or  employment,  or  to  regula^  the  mode  of  carrying^  on 
aoy  manufacture,  trade,  or  business,  or  the  management  thereof, 
sfaftU  not  therefore  be  subject  or  liable  to  any  indictment  or  prosecu- 
tion for  conspiracy,  or  to  any  other  criminal  information  or  punish- 
ment  whatever,  under  the  common  or  the  statute  law.    §  2. 

And  masters,  employers,  or  other  persons,  who  shdl  enter  into 
any  combination  to  lower  or  to  fix  the  rate  of  wages^  or  to  in- 
cveaseor  alter  the  hours  or  duration  of  the  time  of  working,  or  to 
increase  the  quantity  of  Work,  or  to  regulate  the  mode  of  carrying 
Off  any  manufacture,  trade,  or  business,  or  the  management  thereof 
aball  not  therefore  be  subject  or  liable  to  any  indictment  or 
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prodecution  for  oonsptracy,  or  to  any  other  criminal  informa- 
tion or  pnoishment  whatever,  under  the  common  or  the  statute 
law.    §3. 

If  an^  person,  by  violence  to  the  person  or  property,  by  threats 
or  by  intimidation,  shall  wilfully  or  malicioi|sly  iorce  another 
to  depart  ,from  hb  hiring  or  work  before  the  end  of  the  time 
or  term  for  which  he  is  hired,  or  return  his  work  before  the  same 
shall  be  finished,  or  damnify,  spoil,  or  destroy  any  machinery, 
tools,  goods^  wares,  or  work,  or  prevent  any  person  not  being 
hired  from  accepting  any  work  or  employment;  or  if  any  person 
shall  wilfully  or  maliciously  use  or  employ  violence  to  the 
person  or  property,  threats  or  intimidation  towards  another,  on 
account  of  his  not  complying  with  or  conforming  to  any  rules, 
orders,  resolutions,  or  regulations  made  to  obtain  an  advance  of 
wages,  or  to  lessen  or  alter  the  hours  of  working,  or  to  decrease 
the  quantity  of  work,  or  to  regulate  the  mode  of  carrying  on  any 
manufacture,  trade,  or  business,  or  the  management  thereof;  or  if 
any  person,  by  violence  to  the  person  or  property,  by  threats  or 
by  intimidation,  shall  wilfully  or  maliciously  force  any  master 
or  mistress  manufacturer,  his  or  her  foreman  or  agent,  to  make 
any  alteration  in  their  mode  of  regulating,  managing,  conducting, 
or  carrying  on  their  manufiBusture,  trade,  or  business ;  every  person 
so^  offending,  or  causing,  procuring,  aiding,  abetting,  or  assbting 
in  such  offence,  shall  be  imprisoned  only,  or  imprisoned  and  kept 
to  hard  labour,  for  any  time  not  exceeding  two  calendar  montfe». 
§5. 

If  any  persons  shall  combine,  and  by  violence  to  the  persoa 
or  property,  or  by  threats  or  intimidation,  wilfully  and  maliciously 
force  another  to  depart  from  Uis  service  before  the  end  of  the 
time  or  term  for  which  he  or  she  is  hired,  or  return  his  or  her 
work  before  the  same  shall  be  (inbhed,  or  danmify,  spoil,  or 
destroy  any  machinery,  tools,  goods,  wares,  or  work,  or  prevent 
auy  person  not  being  hired  from  accepting  any  work  or  employ- 
ment ;  or  if  any  persons  so  combined  shall  wilniUy  or  maliciously 
use  or  employ  violence  to  the  person  or  property,  or  threats  or 
intimidation  towards  another,  on  account  of  hb  or  her  not  comply- 
ing with  or  conforming  to  any  rules,  orders,  resohitions,  or  retalia- 
tions made  to  obtain  an  advance  of  wages,  or  to  lessen  or  alter 
the  hours  of  working,  or  to  decrease  the  quantity  of  work,  or  to 
regulate  the  mode  of  carrying  on  any  manufacture,  trade;  or 
business,  or  the  management  thereof;  or  if  any  persons  shall  com- 
bine, and  by  violence  to  the  person  or  property,  or  by  threats  or 
intimidation,  wilfully  or  maliciously  force  any  master  or  mbtress 
manufacturer,  his  or  her  foreman,  or  agent,  to  make  any  alteration 
in  their  mode  of  regulating,  managing,  conducting,  or  carrying  on 
their  manufacture,  trade,  or  business;  each  and  every  person  so 
o^ending,  or  causing,  procuring,  aiding,  abetting,  or  assisting  in 
such  offence',  being  convicted  thereof  in  manner  hereinafter  men- 
tioned, shall  be  imprisoned  only,  or  imprisoned  and  kept  to  hard 
labour,  for  any  time  not  exceeding  two  calendar  months :  provided 
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always,  that  nothing  herein  contained  shall  i^ter  or  affect  any  law 
now  in  force  for  the  prosecution  and  punishment  of  the  said  several 
offences ;  only  that  a  conviction  under  this  act  for  any  of  such 
off^ences  shall  exempt  the  offender  from  prosecution  under  any 
other  law  or  statute.     §  6. 

Any  justice  of  the  peace  within  his  jurisdiction  is  authorized 
and  required  to  summon  the  person  or  persons  charged  with  any 
offence  included  in  this  act  to  appear  before  any  two  justices  at 
a  certain  time  and  place,  such  place  to  be  as  near  to  the  place 
wh^re  the  cause  of  complaint  shall  have  arisen  as  may  be ;  and  if  any 
person  or  persons  so  summoned  shall  not  appear,  then  such  justices 
(proof  on  oath  having  been  tirst  made  before  them  of  the  due 
service  of  such  summons,  by  delivering  the  same  personally,  or 
leaving  the  same  at  the  usual  place  of  abode  of  the  parties,  pro- 
vided it  shall  be  left  twenty-four  hours)  shall  make  and  issue  their 
warrant  for  apprehending  them ;  or  it  shall  be  lawful  for  such  jus- 
tices, without  issuing  any  summons,  to  make  and  issue  their  war- 
rant ior  apprehending  the  person  or  persons,  and  bringing  him  or 
her  before  them ;  such  justices  are  authorized  and  required  forth- 
with to  make  inquiry  touching  the  matters  complained  of,  and  to 
examine  into  the  same ;  and  upon  confession  by  the  party,  or  proof 
by  two  or  more  credible  witnesses  upon  oath,  to  convict  or  acquit 
the  party.     §  7. 

No  justice  of  the  peace,  being  also  a  master,  or  the  father  or  son 
of  any  master,  in  any  trade  or  manufacture,  shall  act  as  such  under 
this  act.     §  7. 

It  shall  be  lawful  for  the  justice  or  justices  of  the  peace,  at 
the  request  in  writing  of  any  of  the  parties,  to  summon  any  witness 
or  witnesses  to  appear  ana  give  evidence ;  and  if  any  person  so 
summoned  shall  not  appear  or  offer  some  reasonable  excuse,  or 
iftppearing  shall  not  submit  to  be  examined,  and  give  his  evidence, 
then  it  shall  be  lawful  fdr  such  justices  (proof  on  oath  having 
been  first  made  of  the  due  service  of  such  summons,  by  delivering 
the  same  to  him,  or  by  leaving  the  samp,  twenty-four  hours  before 
the  time  appointed,  at  the  usual  place  of  abode  of  such  person) 
to  commit  such  person  to  some  prison  within  their  jurisdiction, 
there  to  remain  without  bail  or  mainpnze  for  any  time  not  ex- 
ceeding two  calendar  months,  or  until  such  person  shall  submit 
himself  or  herself  to  be  examined :  provided  always,  that  in  case 
such  complaint  shall  be  heard  and  determined  before  such  of- 
fender shall  submit  to  be  examined  and  give  evidence,  then  he, 
she,  or  they  shall  be  imprisoned  the  full  term  of  such  commit- 
ment.    §  9. 

Any  person  offending  against  this  act  shall  be  compellable  to 
give  his  testimony  as  a  witness  on  behalf  of  the  crown,  prosecutor, 
or  informer,  upon  any  information  under  this  act  against  any  other 
person  not  being  such  witness  ;  but  every  person  having  given  his 
testimony  as  aforesaid  shdl  be  indemnified  from  any  information 
or  prosecution  for  having  offended  in  the  matter  wherein  or  rela- 
tive to  which^he  shall  have  so  given  his  testimony.     §  10, 
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No  appeal  shall  be  allowed  against  aoy  conTtdioQ  uader  tkia 
act.    M2. 

Aod  no  action  shall  be  brought  against  any  pervon  for  any 
matter  or  thing  whatsoever  done  or  committed  unoer  or  by  ▼irtiio 
or  in  the  execution  of  this  act,  unless  such  action  shall  be  tooof^ 
withb  six  calendar  months.    §  13. 

Arbiiration  of  Dkputa. 

By  the  5  Geo.  IV.  c  96.  intituled,  **  An  Act  to  eotuoiuUU  end 
amend  the  law$  reUiive  to   the  arbitratiom  oif  diifuiee  ketrntem 
miuteri  and  toorlraim,"*  the  following  acts  are  repealed :  (viiO 
so  much  of  the  3  Geo.  II.  (Irish  Act,)  btituled,  **  An  Act  tofrooetU 
unlawful  cowdnnatiom  of  workmen,  ariificere,  andlsbomrereew^f^' 
ed  in  the  $ever^  tradee  and  numufacturet  of  tki$  kingdom,  mdfor 
the  better  payment  of  their  wa^es;  n$  nUo  to  prevent  nbnoee  m 
making  of  bricks,  and  to  aourtatn  their  dimauhnc,^  as  relates  to 
the  decbion  of  disputes  as  therein  mentioned ;  the  39  &  40  Geo.  Ill, 
c.  90.  intituled,  "  An  Act  for  uttlimg  diepntes  that  mmf  ariae  Ar- 
tween  maettn  and  workmen  engaged  in  the  cotton  manufacture  m 
that  part  of  Great  Britain  called  England ;"  the  39&  40  Geo.  UL 
c.  106.  intituled,  **  An  Act  to  repeal  anactpamed  in  the  last  oecmam 
ef  parliament,  intituled,  *  An  act  to  prevent  unlawful  combinatiamo 
of  workmen,'  and  to  eubstUute  other  provisiotu  in  lieu  thereof* 
the  41  Geo.  111.    c.  38.  to  amend  the  last-mentioned  act ;  the 
-  43  Geo.  III.  c.  161.   intituled,    **  An  act  for  preventmg ,  and 
uttling  disputa  which  mmf  arise  between  masters  and  jOMscrt 
engaged  in  the  cotton  manufacture  in  Scotland,  and  persons  cas- 
phyed  by  such  weavers,  and  persons  engaged  in  omamentitigcotiam 
goods  by  the  needU^  the  44  Geo.  111.  c.  87.  to  amend  the  39  &  40 
Geo.  III.  C.90:    and,  lasUy,  the  53  Geo.  III.  c.75.    intitvled,, 
**  An  act  for  the  better  regulation  qfthe  cotton  trade  in  Ireland  r 
save  and  except  b  as  far  as  the  §ame  may  have  repealed  any  prior 
acts  or  enactments.    §  1. 

And  it  is  enacted,  that  the  following  subjects  of  dispute  arising 
between  masters  and  workmen,  or  between  workmen  and  thoet 
employed  by  them,  in  any  trade  or  mann&cture  in  any  part  of  tbe 
Unit^  Kingdom  of  Great  Britain  and  Ireland,  may  be  settled  aad 
adjusted  in  manner  hereafter  mentioned ;  (that  is  to  say)— 

Disagreements  respecting  the  price  to  be  paid  for  work  dxmrn^ 
or  in  the  course  of  being  done,  whether  such  disputes  shall 
happen  or  arise  between  them  respecting  the  payment  of 


wages  as  agreed  upon,  or  the  hours  of  work  as  a|p«ed  udo«« 
or  any  injury  or  damage  done  or  alleged  to  have  been  done 
to  the  work,  or  respecting  an^  delay  or  supposed  dday  in 
finishing  the  work,  or  the  not  finishing  the  work  in  a  good 
and  workmanlike  manner,  or  according  to  any  eontxaot,  or  to 
bad  materials. 
Ca^es  where  the  workmen  are  to  be  employed  to  work  any  i 
pattern  which  shall  require  them. to  purchase  any  new  nij^ 
ments  of  manufacture,  or  to  make  any.  alteration  upon  tho 
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old  implementa  for  the  working  thereof,  and  the  masters  and 

workmen  cannot  agree  upon  the  compensation  to  be  made  for 

or  in  respect  thereof. 
Disputes  respecting  the  length,  breadth,  or  quality  of  pieces  of 

goods,  or,  in  case  of  cotton  manufacture,  the  yam  thereof^  or 

the  quantity  and  quality  of  the  wool. 
Disputes  respecting  the  wages  or  compensation  t^  be  paid  for 

pieces  of  goods  that  are  made  of  any  great  or  extraordinary 

length. 
Disputes  in  the  cotton  manufacture,  respecting  the  mannfoctur^ 

of  cravats,  shawls,  policat,  romal,  and  other  handkerchiefs, 

and  the  number  to  be  contained  in  one  piece  of  such  hand- 
kerchiefs. 
Pisputes  arising  out  of,  for,  or  touching  the  particular  trade  or 

manufacture,  or  contracts  relative  thereto,  whidi  cannot  be 

otherwise  mutually  ac^usted  and  settled* 
Disputes  between  masters  and  persons  engaged  in  sizing  and 

ornamenting  goods. 
But  nothing  in  this  act  shall  authorize  any  justice  to  establish  a 
rate  of  waffes  or  price  of  labour  or  workmanship  at  which  the 
workmen  shall  in  future  be  paid,  unless  with  the  mutual  consent 
of  both  master  and  workman.  Provided  always,  that  all  eom* 
plaints  by  any  workman  as  to  bad  materials  shall  be  made  within 
three  weeks  of  his  receiving  the  same ;  and  all  complaints  arising 
from  any  other  cause  shall  be  made  within  six  days  after  such 
cause  shall  arise. 

And  whenever  suqh  subjects  of  dispute  shall  arise  as  aforesaid^ 
it. shall  be  lawful  for  the  master  and  workman,  or  either  of  them, 
to  demand  and  have  an  arbitration  or  reference  thereof  in  mann^ 
following;  (that  is  to  say)^— Where  the  party  complaining  and  the 
party  complained  of  shall  con^e  before  or  agree  by  an^  writing 
under  their  hands  to  abide  by  the  determination  of  any  justice  ^ 
the  peace,  it  shall  be  lawful  for  such  justice  to  hear  and  finally 
determine,  in  a  summary  manner,  the  matter  in  dispute  between 
them ;  but  if  siidi  parties  shall  not  so  agree  to  abide  by  the  de- 
termination of  such  justice  or  magistrate,  then  it  shall  be  lawful 
for  any  such  justice  or  magistrate,  on  complaint  made  bef(H«  him, 
and  proof  by  the  examination  of  the  party,  that  application  has 
been  made  to  the  person  or  persons  against  whom  such  caiiae  of 
complaint  has  arisen,  or  hb,  her,  or  their  agent,  to  settle  such 
dispute,  and  that  the  same  has  not  been  settled,  pr,  where  the 
4^pute  relates  to  a  bad  waq>,  that  such  cause  of  complaint  hA 
not  been  done  away  with  within  forty-eight  hours  after  such  af^ 
pbealipn,  to  summon  before  him  such  person  or  persons,  on  some 
day  not  exceeding  three  davs  (exclusive  of  Sunday)  after  the  makr 
mg  of  such  oomp^nt;  and  if  at  sach  time  and  plaee  the  person 
or  persoQs  so  summoned  shall  not  appear,  or  send  some  person  on 
his,  her,  or  their  behalf,  or  M>pearing,  shall  not  do  away  sock 
^anseof  eomidaint^it  shall  be  iawfid  for  snch  ^slice,  at  the  re- 
quest ^of  either  of  such  parties,  to  nominate  arbitrators  or  referees 


Digiti 


zed  by  Google 


622  Masters  and  Workmen.        [book  iv. 

for  settling  the  matters  in  dispute ;  and  such  justice  shall  pro- 
pose not  less  than  four  nor  more  than  six  persons,  one  half  of 
whom  shall  be  master  manufacturers,  or  agents  or  foremen  of 
some  master  manufacturer,  and  the  other  half  workmen  in  sach 
manufacture,  (such  respective  persons  residing  in  or  near  to  the 
place  where  such  disputes  shall  have  arisen)  out  of  which  master 
manufacturers,  agents,  or  foremen,  the  master  engaged  in  soch 
dispute,  or  his  agent,  shall  choose  one,  and  out  of  which  work- 
men the  workman  or  his  agent  shall  choose  another,  who  shall 
have  full  power  to  hear  and  finally  determine  such  dispute.  §3. 
.  In  case  any  of  the  persons  so  proposed  shall  refuse  or  delay  to 
accept  such  arbitration,  or  accepting  shall  not  act  therein,  within 
two  days  after  such  nomination,  the  justice  shall  proceed  to  name 
another  or  other  persons ;  and  in  every  case  of  a  second  nomina- 
tion, the  arbitrators  shall  meet  within  twenty-four  hours  after  the 
application  for  the  same,  and  at  the  same  place  at  which  the 
meeting  of  the  referees  first  named  was  appointed,  or  at  some 
other  convenient  place  as  the  justice  may  appoint ;  and  the  ex- 
pence  of  every  sucn  application  for  the  appointment  of  a  second 
referee  shall  be  borne  and  defrayed  by  the  party  through  whose 
default,  or  the  default  of  whose  referee,  such  application  is  ren- 
dered necessary ;  and  in  every  case  where  a  second  arbitrator  shall 
be  appointed  and  shall  not  attend,  it  shall  be  lawful  for  the  other 
arbitrator  to  proceed  by  himself  to  the  hearing  and  determining 
of  the  same  matters  in  dispute ;  and  in  sach  case  the  award  of 
such  sole  arbitrator  shall  be  final  and  conclusive,  without  being 
subject  to  review,  appeal,  or  suspension.     §  4. 

The  arbitrators  or  referees  being  so  nominated,  the  said  justice 
Bhall  ai^int  a  plac^  of  meeting,  and  also  a  day  for  the  meetings 
iiotioe  of  which  shall  thereupon  be  given  by  such  justice  to  the 
persons  so  nominated,  and  to  any  party  to  any  such  dispute,  who 
may  not  have  attended  the  meeting  before  such  justice  as  afore- 
said. And  the  person  so  appointed  shall  hear  and  examine  the 
parties  and  their  witnesses,  and  determine  such  dbpute  within  two 
days  after  such  nomination,  exclusive  of  Sundays ;  and  the  deter- 
mination of  such  arbitrators  shall  be  final  and  conclusive.  §  5. 
.  In  all  cases  where  complamts  are  made  respecting  bad  warps  or 
utensils  by  workmen,  the  place  of  meeting  of  the  referees  shall  be 
at  or  as  near  as  may  be  to  the  place  where  the  work  shall  be  carry- 
ing on ;  and  in  all  other  cases,  at  or  as  near  as  may  be  to  the 
place  or  places  where  the  work  has  been  given  out.     ^  6. 

If  any  person  so  complaining  shall  not  attend,  or  send  some 
person  on  his  or  her  behalf,  at  the  time  and  place  appointed,  such 
pierson  shall  not  be  entitled  to  the  benefit  of  this  act ;  and  if  any 
person  against  whom  any  such  complaint  shall  have  been  made 
shall  not  attend,  or  send  some  person  on  his  or  her  behalf,  the 
justice  of  the  peace  shall  thereupon  nominate  a  person  for  hna 
out  of  such  persons  so  proposed  as  aforesaid.    §  7. 

And  it  shall  be  lawful  for  .  any  arbitrator  or  referee,  at  the 
request  in  writing  of  any  of  the  parties,  to  issue  his  or  their  sltii^- 
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moDs  to  any  witness  or  witnesses  to  appear  and  give  evidence ; 
and  if  any  person  so  summoned  shall  not  appear,  or  .offer  some 
reasonable  excuse,  or  appearing,  shall  not  submit  to  be  examined, 
then  it  shall  be  lawful  for  anyone  or  more  of  his  majesty's  justices 
of  the  peace  (proof  on  oath  having  been  first  made  of  the  due 
service,  of  such  summons,  by  delivering  or  leaving  the  same 
twenty-four  hours  before  the  time  appointed,  at  tlie  usual  place 
of  abode  of  such  person)  to  commit  any  such  person  to  some 
prison  within  the  jurisdiction  of  any  jsuch  justice,  there  to  remain 
without  bail  or  mainprize  for  any  time  not  exceeding  two  calendar 
months  nor  less  than  seven  days,  or  until  such  person  shall  sub- 
mit himself  to  be  examined,  and  give  his  evidence :  provided  al- 
wavs,  that  in  case  such  dispute  shall  he  heard  and  determined 
before  such  offender  shall  submit  to  be  examined  and  give  evi- 
dence, then  he,  she,  or  they  shall  be  imprisoned  the  fuU  term  of 
such  commitment.     §  9. 

And  in  case  such  arbitrators  and  referees  cannot  agree,  or  shall 
not  make  and  sign  their  award  within  three  days  after  the  date  of 
the  order  certifying  their  appointment,  then  they  shall,  without 
delay,  go  before  the  justice,  and  in  case  of  his  absence  or  indis- 
position, before  any  other  of  his  majesty's  justices  of  the  peace 
raiding  nearest  to  the  place  where  the  meeting  shall  have  taken 
place,  and  shall  state  the  points  in  difference  between  them,  which 
the  said  justice  or  justices  shall  hear  and  determine ;  and  the 
said  justice  or  justices  are  directed  and  required  to  settle  and 
determine  the  matter  in  dispute  within  the  space  of  two  days 
after  the  expiration  of  the  time  allowed,  to  the  arbitrators  and 
referees;  and  the  determination  of  such  justice  or  justices  shall  be 
Qnal  and  conclusive,  without  being  subject  to  review  or  challenge 
by  any  court  whatsoever.     §  10. 

And  if  either  arbitrator  or  referee  sh^ll  neglect  or  refuse  to  ^o 
before  such  justice,  it  shall  be  lawful  for  such  justice,  after  sum- 
moning the  arbitrators  to  attend,  to  determine  the  matter,  upon 
the  statement  of  either  of  the  arbitrators  who  shall  come  before 
bin.    §11. 

No  justice  of  the  peace,  being  also  a  master  manufacturer  or 
agent,  shall  act  as  such  justice  under  this  act.     §  12. 

And  it  is  further  enacted,  that,  as  well  in  all  such  cases  of  dis- 
pute as  aforesaid  as  in  all  other  cases,  if  the  parties  mutually  agree 
that  the  matter  in  dispute  shall  be  arbitrated  and  determined  in  a 
different  mode  to  the  one  hereby  prescribed,  such  agreement  shall 
be  valid,  and  the  award  and  determination  thereon  final  and  con- 
clusive between  the  parties*    §  13. 

Provided,  that  where  any  work  shalLhave  been  delivered  to  any 
workman  by  the  agent  or  servant  of  any  master,  to  be  when  finished 
delivered  to  such  agent  or  servant ;  and  also  where  two  or  more 
persons  shall  carry  on  the  business  of  such  manufacture  as  partners, 
in  every  such  case  respectively  the.  Uke  proceedmgs  shall  be  had 
and  made  against  such  agent,  servant,  or  any  partner,  and  shall  be 
as  effectual  as  if  the  same  had  been  had  aud  made  against  the 
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principal,  or  all  the  partners;  and  all  the  said  persons  respectivelj 
shall  obey  th^  award  made  thereupon,^aiid  all  such  order  or  orders 
as  shall  be  made  by  the  said  justices  in  or  respecting  the  matters 
in  dispiite,  and  shall  be  subject  tothe  same  proceedings  and  conse- 
quences for  refusing  or  delaying  to  abide  bv  or  perform  the  aame^- 
as  if  the  proceedings  had  been  luui  against  the  pnndpal,  or  againsi 
all  the  partners*    §  14. 

And  it  shall  be  lawful  in  all  cases  for  any  master  or  workman,* 
by  writing  under  his  hand,  to  authorise  any  person  ts  act 
for  him  in  submitting  to  arbitration  and  attending  arbitrators  or 
justices.    §  15. 

In  all  cases  where  any  proceedings  may  be  had  against  a  master 
or  masters  under  this  act,  or  where  such  proceedings  shall  have 
'  been  commenced,  and  the  master  or  masters  shall  become  or  be 
bankrupt,  or  any  assignment  of  bis  or  their  estate  or  effects  sbaU 
have  been  made  under  the  said  bankruptcv^  or  otherwise  by  deed, 
or  in  law,  the  factor  or  trustee  upon,  or  the  assignee  or  assignees 
of  such  estate  or  effects  shall  be  Hable  to  the  proceedings  author 
rised  by  this  act  agaiiut  the  master  or  masters,  as  fully  as  the 
master  or  masters  was  or  were  before  the  bankruptcy  or  assignmeot ; 
provided,  that  all  sums  of  money  to  be  paid  in  parsoance  of  such 
award  or  orders  shall  be  recoverable  only  out  of  the  estate  or 
effects  of  such  master  or.  masters,  and  not  oat  of  theprq)er  money 
of  such  factor,  trustee,  assignee  or  assignees.    §  16. 

Where  any  married  woman,  or  iafont  under  the  age  of  tweo^- 
one  years,  shall  have  caase  of  complaiat  u  anv  of  the  cases 
provided  for  by  this  act,  sueh.  complaint  may  be  lodged,  and  all 
forther  proceedktgs  thereupon  had,  by  and  in  die  name  of  tke 
hiuband  of  such  married  woman,  aad  of  the  father,  or,  if  dead, 
of  the  mother,  or  if  on  the  death  of  both  parents,  of  any  of  the 
kindred  of  any  sach  iafont,  or  of  the  svrety  or  sureties  in  any  in- 
dentare  of  appianticeship  of  any  sach  infont,  being  an  apprentice, 
or  of  any  penon  nominated  by  such  infant,  if  Jms  or  she  shall  not 
have  parent,  kindred,  or  surety.    ^17. 

And  it  is  forther  enacted,  that  with  every  piece  of  work  give» 
out  by  the  manufiscturer  t»  a  vrorkman  to  be  done,  there  shall 
(if  both  parties  are  agreed)  be  delivered  a  note  or  ticket,  in  sock 
form  as  the  said  parties  shall  mutually  agree  upon ;  andwhich  said 
note  or  ticket,  in  the  event  of  dispute,  shall  be  evidence  of  all 
matters  and  thinjgs  mentioned  therein.    §  18. 

A  duplicate  ofevery  such  note  or  ticket  shatt  be  made  and  kept 
by  the  master  or  agent,  which  duplicate  shall  be  evidence,  in  case 
the  workman  shall  not  produce  to  the  arbitratofs,  or  the  said  Jya-^ 
tice,  the  said  note  orUeket.    §  19. 

And  it  shall  net  be  allowable  to  any  manafocturerf  vtkto  shall 
banre  received  into  his  possession  any  article  without  objection 
made  withhi  twenty-four  hoars  by  himself,  or  his  clerk  or  fare- 
maa,  afterwards  to  make  any  complaint  on  account  of  work  s» 
received.    §  20. 

If  the  parties  by  and  between  whom  the  said  refosence  sbai^ 
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take  place,  shall  think  it  expedient,  or  be  desirdus  to  extend  the 
time  limited  for  the  making  the  award  or- umpirage,  it  shall  and 
may  be  lawful  for  them  to  extend  the  same.    ^21. 

Upon  fulfilment  of  the  award  or  umpirage,  the  same  shall  be 
acknowledged  by  the  party  in  whose  behalf  the  same  was  made, 
by  an  acknowledgment  at  the  foot  of  the  said  award*    §  33. 

If  any  party  shall  refuse  or  delay  to  fulfil  an  award  under  this 
act,  for  the  space  or  term  of  two  days  after  the  same  shall  have 
been  reduced  into  writing,  it  shall  be  lawful  for  any  such  justice, 
on  the  application  of  the  party  aggrieved,  by  warrant  under  his 
haod^  to  cause  the  sum  and  sums  of  money  directed  to  be  paid  by 
any  such  award  to  be  levied  by  distress,  together  with  all  ^sts  and 
charges  attending  such  distress  aiH  sale;  and  in  case  it  shall  ap- 
pear bv  any  return  to  such  warrant  that  no  suilicient  distress  can 
be  really  had,  it  shall  be  lawful  for  any  such  justice,  by  warrant 
under  his  hand,  to  commit  the  person  or  persons  so  liable  as 
aforesaid  to  the  common  saol,  or  some  house  of  correction  within 
hb  or  their  jurisdiction,  there  to  remain  without  bail  for  any  time 
not  exceeding  three  months.    §  24. 

And  whereas  cases  may  occur,  where  the  recovery  of  such  sum 
or  sums  of  money  by  distress  and  sale  of  the  goods  and  chattels  of 
the  defaulter  may  appear  to  the  justice  of  the  peace  to  be  attended 
with  consequences  ruinous,  or  in  an  especial  manner  injurious  to 
the  defaulter  and  his  fiEimily ;  to  prevent  which  consequences,  it  is 
further  enacted,  that  the  said  justice,  in  all  such  cases,  shall  with- 
hold such  warrant,  and  commit  the  defaulter  to  the  common  gaol 
or  some  house  of  correction,  there  to  remain  without  bail  for  any 
time  not  exceeding  three  months.     §  25. 

And  where  any  person  shall  be  committed  tb  prison  for  refusing 
or  delaying  to  fulfil  an  award  as  aforesaid,  and  such  person  shalli 
at  any  time  daring  the  period  of  his  or  her  imprisonment,  pay  to 
the  governor  or  keeper  of  the  prison  the  full  amount  of  the  sum 
awarded,  with  all  reasonable  expences  incurred  through  such  re-r 
'  fusal  or  delay,  it  shall  be  lawful  for  such  governor  or  keeper  to  dis'** 
charge  sack  person.    §  26. 

Na  appeal  or  certiorari  shall  lie  against  any  proceedings  under 
this  act ;  and  no  proceedings  under  this  act  shall  be  invalid  for 
want  of  form.     §  28,  29. 

All  costs,  time,  and  expences  attending  the  application  to  jus* 
tices,  and  of  the  arbitration,  shall  be  settled  by  the  arbitrator^ ;  and 
where  the  same  shall  be  determined  by  any  justice  of  the  peace, 
then  the  costs,  time,  and  expences  aforesaid  shall  be  settled  by 
such  justice ;  and  where  the  arbitrators  cannot  agree  as  to  the 
costs,  time,  and  expences  to  be  allowe<l,  the  same  shall  be  settled 
by  the  justice  of  the  peace,  and  in  case  of  his  absence  or  indis- 
position, by  any  justice  of  the  peace  for  the  same  county,  stewartry^ 
riding,  division,  barony,  city,  burghv  liberty,  town,  or  place  near- 
est to  the  place  at  which  the  arbitrators  met  to  settle  the  dispute : 
provided  always,  that  no  master  raaniifacturer,  his  foreman  of 
agent,  shall  in  any  case  be  allowed  for  costs,  time,  or  expeuces, 
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unless  it  shall  appear  that  the  proceedings  of  the  workmen  were 
vexatious  and  oppressive.    §  31. 

And  every  agreement,  submission,  award,  ticket,  matter,  or 
thing,  under  and  by  virtue  of  this  act,  or  relating  to  any  other 
mode  of  arbitration  as  aforesaid,,  shall  and  may  be  drawn  up  and 
written  upon  unstamped  paper.     §  22. 

No  action  shall  be  brought  against  any  arbitrator,  justice  of  the 
peace,  constable,  headborough,  or  other  officer,  or  any  other  per- 
son^ for  any  matter  or  thing  whatsoever  done  in  the  execution  of 
thill  act,  unless  such  action  shall  be  brought  within  six  calendar 
months  next  after  the  doing  or  committing  of  such  matter  or 
thing.    §  33. 

•  And  if  any  action  or  suit  shall  hereafter  be  commenced  or  pro- 
secuted against  any  person  for  any  thing  done  in  the  execution  of 
this  act,  such  person  may  plead  the  general  issue,  and  give  this 
act  and  the  special  matter  in  evidence ;  and  if  the  plaintiff  shall 
become  nonsuited,  or  suffer  discontinuance,  or  forbear  further 
prosecution,  or  if  judgment  shall  be  given  for  the  defendant,  such 
defendant  shall  recover  his,  her,  or  their  full  costs.    §  34. 


CHAPTER  XVII. 


Of  Award. 


X  HAT  act  by  which  parties  refer  any  matter  in  dispute  between 
them  to  the  private  decision  of  another  party  (whether  one  person 
or  more)  is  called  a  submiision ;  the  party  to  whom  k  reference  is 
made,  an  arbitrator  or  arlntraiars;  when  the  reference  is  made 
to  more  than  one  person,  and  provision  made  that  in  case  they  shall 
disagree  another  shall  decide,  that  other  is  called  an  umpire.  The 
judgment  given,  or  determination  made,  by  an  arbitrator  or  arbi- 
trators, is  termed  an  award:  that  by  an  umpire,  an  umpirage,  or 
less  correctly  an  award. 

The  extent  of  the  submission  may  be  various,  according  to  the 
pleasure  of  the  parties;  it  may  be  of  one  particular  matter,  or  of 
many,  or  of  every  subject  of  litigation  between  them. 
.  It  is  proper  to  fix  a  time  within  which  the  arbitrators  shall  pro- 
nounce their  award ;  but  when  the  submission  limits  no  time  for 
the  making  of  the  award,  that  shall  be  understood  to  be  within  a 
convenient  time;  and  if  in  such  a  case  the  party  request  the  arbi- 
trators to  make  an  award,  and  they  do  not,  a  revocation  of  the 
authority  afterwards  will  be  no  breach  of  the  condition. 

Every  one  who  is  capable  of  making  a  disposition  of  his  pro- 
perty, or  a  release  of  his  right,  may  make  a  submission  to  an 
award  ;  but  no  one  can,  who  is  under  a  natural  incapacity  of  con- 
tracting.     Therefore  neither  a  married  woms^n  nor  an   infiut 
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can  be  a  party  to  a  submission  ;  but  in  the  former  case  the  hus- 
band must  submit  for  his  wife  ;  and  in  the  latter,  the  guardian  for 
the  infant.    • 

An  executor  or  administrator  may  submit  a  matter  in  dispute 
between  another  and  himself,  in  right  of  his  testator  and  intes- 
tate :  but  it  is  at  his  own  peril :  for  if  the  arbitrator  do  not  give 
him  the  same  measure  of  justice  as  he  would  be  entitled  to  at 
law,  he  must  account  for  the  deficiency  ta those  interested  in  th^ 
effects. 

So  the  assignees  of  a  bankrupt  may  submit  to  arbitration  any 
disputes  l>etween  their  bankrupt  and  others,  provided  they  pursue 
the  directions  of  the  5  Geo.  II.  c.  30.  §  34. 

An  award  creates  a  duty  which  survives  to  executors  or  admi- 
nistrators ;  they  shall  therefore,  on  the  one  hand,  be  compelled 
to  the  performance,  if  made  against  their  testator  or  intestate  ;  and 
on  the  other  hand,  they  may  take  advantage  of  it,  if  made  in  his 
favour. 

Though  the  courts  have  at  all  times  manifested  a  general  dis- 
position to  give  efficacy  to  awards,  yet  there  are  some  cases  in 
which  they  have  refused  them  their  protection ;  because  the  sub- 
jects on  which  they  were  made  were  not  the  proper  objects  of 
reference. 

The  only  motive  which  can  influence  a  man  to  refer  any  subject 
of  dispute  to  the  decision  of  an  arbitrary  judge,  is  to  have  an  ami^ 
cable  and  easy  settlement  of  something,  which  in  its  nature  is  un- 
certain. An  award,  therefore,  is  of  no  avail  when  made  of  debt 
on  a  bond  for  the  payment  of  a  sum  certain,  whether  it  be  single 
or  with  a  condition  to  be  void  on  the  payment;  of  a  less  sum ;  nor 
if  made  of  debt  for  arrears  of  rent  ascertained  by  a  lease ;  nor  of 
covenant  to  pay  a  certain  -  sum  of  money ;.  nor  of  debt  on  the' 
arrears  of  an  account;  nor  of  damages  recovered  by  a  judgment: 
for  in  all  these  cases  the  demand  is  ascertained.  But  when  certain 
deniands  are  joined  with  other  demands  of  an  uncertain  nature,  it 
seems  that  those  which  are  certain  may  also  be  submitted,  even  in 
the  case  of  a  verdict  and  judgment. 

But  in  general,  where  the  party  complaining  could  recover 
by  action  only  uncertain  damages,  the  subject  of  complaint  may 
be  the  object  of  a  reference  to  arbitration ;  a^  any  demand  not 
ascertained  by  the  agreements  or  contract  of  the  parties,  though 
the  ckumant  demand  a  sum  certain.  So  an  action  of  account  may 
be  submitted ;  for  till  the  account  be  taken,  the  sum  remains 
uncertain. 

It  is  said,  and  it  appears  justly,  that  all  kinds  of  personal 
wrong,  the  compensation  for  which  is  always  uncertain,  depending 
on  the  verdict  of  a  jury,  may  be  submitted  to  arbitration,  where 
the  injury  done  to  the  individual  is  not  considered  by  the  policy 
of  the  state  as  merged  in  the  public  crime ;  which  latter  can  never 
be  the  subject  of  arbitration. 

In  the  case  of  deeds,  when  no  certain  duty  accrues  by  the  deed 
alone,  but  the  demand  arises  from  a  wrong  or  default  subsequent. 
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together  with  the  deed,  as  in  the  case  of  a  boqd  to  perform  oove- 
nants,  or  a  covenant  to  repair  a  house,  ther^  the  demand  being 
for  damages  for  a  breach,  may  be  submitted  to  award.  Howe?er» 
in  all  cases  where  the  demand  arises  on  a  deed,  the  submission 
ought  also  to  be  by  deed ;  because  a  specialty  cannot  be  answered 
but  by  a  specialty. 

Much  doubt  and  uncertainty  seems  ancieqtly  to .  have  prevailed 
on  the  question,  **  how  far  a  dispute  concerning  land  could  be 
referred  to  an  arbitrator ;  and  how  far,  on  an  actual  reference, 
the  parties  were  bound  by  hb  award.*'  But  it  appears  that  the 
real  difficulty  was  how  to  enforce  an  awurd  made  on  a  reference 
of  a  dispute  concerning  land ;  for  whenever  the  submission  was  by 
bond,  it  was  almost  universally  held  that  the  party  who  did  not 
perform  the  award,  forfeited  the  bond. 

The  present  rule  of  law,  therefore,  is,  that  '^  where  the  parties 
might  by  their  own  act  have  transferred  real  property,  or  exercised 
any  act  of  ownership  with  respect  to  it,  they  may  refer  any  dis- 
pute concerning  it  to  the  decision  of  a  third  person,  who  may 
ord(er  the  same  acts  to  be  done,  which  the  parties  tbemseives 
might  do  by  their  agreement. 
'  '  As  real  property  cannot  be  transferred  by  the  parties  them- 
selves without  deed,  wherever  that  makes  a  part  of  the  dispute, 
the  submission,,  as  well  as  the  award,  as  also  whatever  act  is  by 
the  award  directed  to  be  performed  by  the  parties  as  to  real  pro- 
perty, must  also  be  by  deed. 

'  Every  one  whom  the  law  supposes  fjciB<^  and  capable  of  judguig, 
whatever  may  be  his  character  fpr  integrity  and  wisdom,  may  be 
ad  arbitrator  ir  ufupire. 

But  neither  an  infant,  a  married  woman,  nor  a  man  attainted  of 
treason  or  ielpny,  can  be  ^  arbitrator. 

It  is  a  general  rule  of  law,  founded*  on  the  first  principle  of 
natural  justice,  that  a  man  cannot  take  upon  himself  to*be  judge 
in  his  own  cause ;  but  should  he  be  nominated  an  arbitrator  by 
or  with  the  consent  of  the  opposite;  party,  the  objection  is  Waived, 
and  the  award  shall  be  valicl. 

The  nomination  of  the  umpire  is  either  made  by  the  parties 
themselves  at  the  time  of  their  submission,  or  left  to  the  discretion 
of  the  arbitrators.  Where  two  arbitrators  (as  is  most  frequently 
the  case)  have  this  power,  the  law  provides  that  the  choice  shall 
he  fair  and  ipipartial ;  and  that  it  shall  not  even  be  left  to  chance, 
an  election  bemg  the  act  of  the  will  and  understanding. 

There  is  no  part  of  the  law  relative  to  awards  in  which  so  much 
uncertainty  and  confusion  appear  in  the  reported  cases,  as  on  this 
respecting  the  umpire.  The  time  when  tlie  power  of  the  arbitra- 
tors ceases,  and  that  of  the  umpire  begins ;  the  time  when  the 
umpire  may  be  nominated ;  and  the  effect  of  the  nomination,  have, 
each  in  its  turn,  proved  questions  of  sufficient  magnitude  to  exer- 
cise and  distract  the  genius  of  lawyers.  The  time .  limited  for 
Ifae  umpire  to  make  his  umpirage  has  sometimes  been  the  saoM 
as  that  limited  for  the  arbitrators  to  make  their  award.    It 
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is  now,  however,  most  usual,  and  certainly  more  correct,  to  pror 
loilg  the  time  beyond  that  period. 

In  the  case  of  a  prolongation  of  time,  the  authority  of  the 
arbitrators  is  determined,  and  that  of  the  umpire  imn^ediately 
begins,  on  the  expiration  of  the  time  specified  to  be  allowed  .to  the 
arbitrators. 

The  point  on  which,  on  all  the  forms  of  submission,  the  greatest 
difficulty  has  been  felt,  has  been  to  decide  whether  apy  conduct 
of  the  arbitrators  can  authorise  the  umpire  to  make  his  umpirage 
before  the  expiration  of  the  time  limited  for  their  making  tbeic 
award. 

On  this  head  the  following  seems  to  be  undeniably  the  clearest 
and  most  accurate  opinion.  If  the  arbitrators  do  in  fact  make  an 
•award  within  the  time  allowed  them,  that  shall  be  considered  a£f 
-the  real  award ;  if  they  make  none,  then  the  umpirage  shall  take 
place :  and  there  is  here  no  confusion  as  to  the  concMrreuce  of  autho- 
jrity  with  respect  to  the  time^  The  umpire  has  no  concurrence 
absolutely,  but  only  conditionally,  if  the  arbitrators  make  no  award 
within  their  time.  This  applies  equally  to  the  cases  where  the  um- 
pire is  confined  to  the  sf^ne  time  with  ^he  arbitrators,  and  to  that 
where  a  farther  time  is  given  to  him. 

^  It  is  now  finally  deterraiped,  that  the  arbitrators  may  nominate 
an  umpire  before  they  proceed  to  consider  the  subject  referred  to 
•them :  and  that  this  is  so  far  from  putting  an  end  to  their  autho- 
rity, that  it  is  the  fairest  way  of  choosing  an  umpire.  And  it  is, 
in  fact,  not  unusual  for  the  parties  to  muLC  it  a  condition  in  the 
.submission,  that  the  umpire  shall  be  chosen  by  the  arbitrators  be- 
fore they  do  any  other  act.  They  may  also,  when  a  further  day  is 
given  to  the  umpire,  and  the  choice  left  to  them  in  general  terms, 
choose  hkn  at  any  time  after  the  expiration  of  their  own  time,  pro- 
vided it  be  before  the  time  limited  for  him. 

From  the  opinion,  that  the  arbitrators  having  once  elected  an 
lunpire  had  executed  their  authority,  it  has  been  thdught  to  follow 
as  a  necessary  consequence,  that  if  they  elected  one  who  refused 
to  undertake  the  business,  they  could  not  elect  another.  But  this 
opinion  has  been  overruled. 

When  the  person  to  whom  the  parties  have  agreed  to  refer  the 
matter  in  dispute  between  them  has  consented  to  undertake  the 
office,  he  ought  to  appoint  a  time  and  place  for  examining  the 
matter,  and  to  give  notice  of  such  appointment  to  the  parties,  or 
to  their  attorneys.  If  the  submission  be  by  rule  of  reference  at 
nisi  prius,  the  witnesses  should  be  sworn  at  the  bar  of  the  court^ 
or  afterwards  (if  neglected)  before  a  judge. 

The  parties  must  attend  the  arbitrators  according  to  the  ap- 
pointment, either  in  person  or  by  attorney,  with  their  witnesses 
apd  documents.  The  arbitrators  may  also,  if  they  think  proper, 
examine  the  parties  themselves,  and  call  for  any  other  informa- 
tion. 

Where  a  time  is  limited  for  making  the  award,  it  cannot  be  made 
%ittr  th^t  time;  unless  it  be  prolong^.     When  the  submission  is 
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by  the  mere  act  of  the  parties,  the  prolongation  may  be  made  by 
mutual  consent ;  otherwise  a  rule  of  court  is  necessary  for  that 
purpose. 

The  law  has  secured  each,  of  the  parties  against  the  voluntary 
procrastination  of  the  other,  by  permitting  the  arbitrator,  on  doe 
notice  given,  to  proceed  without  his  attendance;  or  the  willing 
party  may  press  hid  opponent  by  rule  of  court  to  attend  the  arbi- 
trator, who,  on  failure,  may  award  without  such  attendance. 

It  bas'been  formerly  held,  that  an  umpire  cannot  proceed  upon 
the  report  of  the  arbitrators,  but  must  hear  the  whole  matter 
anew ;  but  there  seems  to  be  no  good  reason  why  the  umpire,  if 
he  think  proper,  may  not  take  those  points  upon  which  the  arbi- 
trators agree  to  be  as  they  report  them.  The  nature  of  his  duty 
is  only  to  make  a  final  determination  oh  the  whole  subject  of  dis- 
pute, where  the  arbitrators  cannot  do  it ;  and  by  adopting  their 
opinion  as  far  as  they  do  agree,  and  incorporating  it  with  his  own 
on  the  other  points,  he  effectually  makes  that  final  determination. 
And  in  this  mapner  umpires  do  usually  act ;  and  they  are  justified 
in  so  doing,  unless  requested  to  re-examine  the  witnesses. 

Though  the  word&in  the  submission  which  regulates  the  appoint- 
ment of  an  umpire  be  not  perfectly  correct,  but  might,  from  the 
grammatical  order,  seem  to  imply  that  the  arbitrators  and  the  um- 
pire should  all  join  together  to  make  an  award,  yet  an  award  made 
by  the  arbitrators  without  the  participation  of  the  umpire,  will  be 
considered  as  satisfying  the  terms  of  the  submission.  And  on  the 
other  hand,  an  umpirage  made  by  the  umpire  jointly  with  the 
arbitrators  is  good ;  their  approbation,  shewn  by  joining  with  him, 
being  mere  surplusage,  does  not  render  the  instrument  purporting 
to  be  his  umpirage  in  any  degree  less  the  act  of  his  judgment. 

Unless  it  be  expressly  provided  in  the  submission,  that  a  less 
number  than  all  the  arbitrators  named  may  make  the  award,  the 
concurrence  of  ail  is  necessary :  and  where  such  a  proviso  is  made, 
all  must  be  present,  unless  those  who  do  not  attend  had  proper 
and  sufficient  notice,  and  are  wilfully  absent. 

As  to  the  necessity  imposed  on  the  arbitrators  or  umpire  of 
giving  notice  of  their  award,  the  following  are  the  clearest  deter^ 
minations.  If  the  award  be  made  before  the  day  limited  in  the 
submission,  the  parties  shall  not  be  bound  by  any  thing  awarded  to 
be  done  before  that  day,  unless  they  have  notice ;  but  they  must 
take  notice  at  their  peril  of  any  thing  ordered  at  the  day. 

It  has  long  been  the  practice  to  guard  against  the  conseqaencen 
of  the  want  of  notice,  by  inserting  a  proviso  in  the  condition  g( 
the  arbitration  bond,  not  only  that  the  award  shall  be  made,  bot 
that  it  shall  be  delivered  to  the  party  by  a  certain  day ;  and  then 
the  bond  will  not  be  forfeited  by  non-performanc*e,  unless  the  party 
not  performing  had  notice ;  and  the  award  ought  to  be  delivered 
to  all  the  persons  who  are  parties  on  either  side. 

The  object  of  every  reference  is  a  final  aud  certain  determi- 
nation of  the  cohtroversies  referred.  A'reservafion  of  any  point 
for  the  future  decision  of  the  arbitrator,  or  of  a  power ,  to  alter 
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the  awards  is  inconsistent  with  that  object ;  and  therefore  it  is 
established  as  a  general  rule,  that  such  a  reservation  is  void :  but 
the  reservation  of  a  mere  ministerial  act,  as  the  measuring  land, 
the  calculation  of  interest  at  a  settled  rate,  &c.  does  not  vitiate  the 
award. 

The  submission  to  the  decision  of  an  individual  arises  from  the 
confidence  which  the  parties  repose  in  his  integrity  and  skiU,  and 
is  merely  personal  to  him :  it  is  therefore  inconsistent  that  the 
arbitrators  or  umpire  should  delegate  any  partof.their  authority  to 
anpther^  and  such  delegation  is  absolutely  void.  But  it  was  settled 
in  the  case  of  Lingwood  v.  Bade,  that  arbitrators,  where  they 
award  the  substance  of  things  to  be  done,  may  refer  it  to  another 
to  settle  the  manner  in  which  it  shall  be  put  in  execution. 

Since  the  introduction  of  references  at  nisi  priusp  there  can  be 
no  question  but  the  arbitrator  has  a  jurisdiction  over  the  costs  of 
the  action,  as  well  as  over  the  subject  of  the  action  itself;  unWs 
some  particular  provision  be  made  to  the  contrary  by  the  form  of 
the  submission.  Instead  of  ascertaining  the  costs,  the  arbitrator 
may  refer  them  to  be  taxed  by  the  proper  odicer  of  the  court,  but 
by  no  one  else.  If  the  arbitrator  take  no  notice  of  the  costs,  but 
award  mutual  releases,  it  shall  be  presumed  to  be  meant  that  each 
party  shall  pay  his  own  costs. 

0/  the  award  or  umpirage. — Every  award  should  be  consistent 
with  the  t^rms  of  the  submission  ;  the  whole  authority  of  the  arbi* 
trators  being  derived  from  thence.  Therefore  the  award  must  not 
extend  to  any  matter  not  comprehended  in  the  submission ; .  thus, 
if  the  submission  be  confined  to  a,  particular  subject  of  dispute, 
while  there  are  other  things  in  controyersy  between  the  parties,  an 
award  which  extends  to  any  of  these  other  things  is  void  as  fieur  as  it 
respects  them. 

If  the  reference  be  "^of  all  matters  in  dispute  in  the  cause  be- 
tween the  pai'ties,*'  the  power  t)f  the  arbitrators  is  confined  solely 
to  the  matters  in  dispute  in  that  suit."  If  it  be  "  of  all  matters  in 
difference  between  the  parties  in  the  suit,*'  his  power  is  not  con- 
fined to  the  subject  of  that  particular  cause,  but  extends  to  every 
matter  in  dispute  between  them. 

.  The  award  should  not  extend  to  any  one  who  is  a  stranger  (that 
is,  not  a  party)  to  the  submission.  Thus,  if  two  submit  to  arbn 
tration  concerning  the  title  to  certain  lands,  and>  the. arbitrators 
award  that  all  controversies  touching  the  lands  shall  cease ;  and 
that  one  of  the  parties,  his  wife  and  son,  or  his  heir  apparent,  by 
his  procurement,  shall  make  to  the  other  such,  assurance  of  the 
/land  as  the  other  shall  require,  this  is  void  ;  because  the  wii'e  and 
son  are  strangers  to  the  submission. 

The  award  ought  not  to  be  of  part  only  of  the  things  submitted. 
'This,  however,  must  be  understood  with  a  considerable  degree  of 
limitation  ;  for  though  the  words  of  the  submission  be  more  com- 
prehensive than  those  of  the  award,  yet  if  it  do  not  appear  that 
any  thing  else  was  in  dispute  between  the  parties  besides  what  is 
comprehended  in  the  award,  it  will  be  good. 
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If  a  submisision  be  *'  of  all  the  premues,  or  of  any  part  of 
them/'  in  this  case  the  arbitrator  may  undoubtedly  make  an  award 
of  part  only. 

Where  the  submission  is  genera],  '<  of  all  matters  in  difference 
between  the  parties/'  though  there  should  happen  to  be  many  sub- 
jects of  controvert^  between  them,  if  only  one  be  signified  to  the 
arbitrator,  he  may  make  his  award  of  that:  he  is,  in  the  language 
of  Lord  Coke,,  in  the  place  of  a  judge ;  and  his  office  is  to  deter- 
mine according  to  what  is  alleged  and  proved.  It  is  the  business 
of  the  parties  grieved,  who  know  their  own  particular  grievances,  to 
signify  their  causes  of  controversy  to  the  arbitrator ;  for  he  is  a 
stranger,  and  cannot  know  any  thing  of  their  disputes  but  what  b 
laid  before  him. 

In  the  case  of  such  a  general  submission,  if  an  award  concern- 
ing one  thing  only  be  mtule,  it  shall  be  presumed  (till  the  coatrary 
be  shewn  by  the  party  objecting)  that  nothing  else  was  referred. 
Bat  the  arbitrators  ought  to  decide  on  all  matters  laid  before  them, 
or  they  cannot  do  complete  justice. 

It  is,  however,  no  valid  objection  to  an  award,  that  the  arbitra- 
tor had  notice  of  a  certain  demand,  and  that  he  made  no  award  of 
that,  if  in  other  respects  the  award  be  good ;.  as,  though  the  sum  in 
question  may  not  be  mentioned  in  the  award,  the  arbitrator  maj 
have  shewn  his  opinion  that  the  demand  was  unfounded. 

If  an  award  be  to  do  any  thing  which  is  against  law,  it  is  void, 
and  the  parties  are  not  bound  to  perform  it.  So  also  is  an  awaid 
of  a  thing  which  is  not  physically  or  morally  possible,  or  in  the 
power  of  the  party  to  perform,  as  that  he  shall  deliver  up  a  deed 
which  is  in  the  power  and  custody  of  a  person  over  whom  he  kas 
no  controul.  And  an  award,  that  the  defendant  shall  be  booid 
with  sureties  such  as  the  plaintiff  shall  approve,  is  vokl ;  for  ft 
may  be  impossible  to  force  the  approbation  of  the  plaintiff.  But 
in  this  case  the  party  should  enter* into  a  bond,  and  tender  it  to 
the  plaintiff. 

When  an  award  is,  that  one  of  the  parties  should  procure  t 
stranger  to  do  a  thing,  there  is  a  distinction  taken  between  the 
case  where  he  has  no  power  over  the  stranger  to  compel  him,  and 
where  he  has  power,  either  by  the  common  law  or  by  bill  in  equity. 
In  the  former  case,  the  award  is  void  for  so  much  as  concerns  the 
stranger ;  in  the  latter,  it  is  good. 

Neither  must  an  award  be  to  do  any  thing  unreasonable,  or  hj 
the  performance  of  which  the  party  awarded  to  do  the  acts  nay 
subject  himself  to  an  action  from  another. 

The  award  must  be  certain  and  final.     As  the  intention  of  the 
parties  in  submitting  their  disputes  to  arbitration  is  to  have  sone- ' 
thing  ascertained  which  was  uncertain  liefore,  it  is  a  positive  rak , 
that  the  award  ought  to  be  plainly  expressed,  that  the  parties  may 
certainly  know  what  it  is  they  are  ordered  to  do. 

On  the  construction  of  certainty  and  uncertainty,  the  cases  are 
multifarious ;  and  it  may  be  observed,  that  they  principally  depead 
on  such  circunislances  as  are  peculiar  to  ea<*h  case,  and  very  sel- 
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dom  fomi  any  general  precedent.  The  rule,  therefore,  serves  bet- 
ter to  regulate  the  conduct  of  arbitrators,  than  the  numerous  ex- 
ceptions. As  it  is  the  interest  of  the  party  against  whom  the  award 
is  made  to  be  ingenious  in  finding  out  objections,  an  award  can- 
not be  too  particular  or  precise  in  laying  dpwn  what  is  to  be  done 
by  the  parties,  and  the  manner,  time,  and  place  of  their  doing  it : 
for  though  the  two  latter  have  been  deemed  immaterial,  yet  it  is 
safer  to  specify  them. 

Awards  are  now  so  liberally  construed,  that  tricing  ol>jectrons 
are  not  suffered  to  prevail  against  the  manifest  intention  of  tlie 
parties.  In  favour  of  the  equitable  jurisdiction  of  the  arbitrators^, 
if  that  to  which  the  objection  of  uncertainty  is  made  can  beEiscer- 
tained,  either  by  the  context  oif  the  award,  or  from  the  nature  of 
and  circumstances  attendant  on  the  thing  awarded,  or  by  a  mani- 
fest reference  to  something  connected  with  it,  the  objection  sfiall 
not  prevail.  Where  there  is  no  date  to  the  awards  it  ±ihall  be 
taken  as  from  the  day  of  delivery,  which  may  he  ascertained 
by  averment,  and  all  o^ier  uncertainties  may  be  helped  by  proper 
averments  in  pleading. 

As  an  award  must  be  certain,  so,  in  order  to  prevent  any 
future  litigation  on  the  subject  of  the  submission,  it  must  also  be 
final. 

On  thb  principle,  an  award  that  each  party  shall  be  n.onsuited 
in  the  action  which  he  has  brought  against  the  other,  is  not  good, 
because  (amongst  other  reasons)  a  nonsuit  does  not  bar  them  from 
bringing  a  new  action ;  but  an  award  that  a  party  shall  discontinue 
bis  action,  or  enter  a  re<ra.Vt7,  is  good. 

An  award,  '*  that  ^11  suits  shall  cease,*'  or  '*  that  a  bill  in  chan- 
cery shall  be  dismissed,*'  or  "  that  a  party  shall  not  commence  or 
prosecute  a  suit,''  is  final ;  for  it  shall  be  taken  to  mean,  that  the 
debt  and  action  shall  cease  for  ever. 

Lastly,  the  award  must  be  mutual,  not  giving  an  advantage  to 
one  party  without  an  equivalent  to  the  other. 

The  principal  requisite,  however,  to  form  that  mutuality,  about 
which  so  much  is  said  in  all  the  cas^s  usually  classed  under  this 
rule,  is  nothing  more  than  that  the  thing  awarded  to  be  done 
iihould  be  a  final  discharge  and  satisfaction  of  all  debts  and  claims 
by  the  party  in' whose  favour  the  award  is  made,  against  the  other, 
for  the  matters  submitted  ;  and  therefore  the  present  rule  amounts 
to  nothing  more  than  a  different  form  of  expression  of  that  which 
reouires  that  an  award  should  be  final. 

The  rules  that  at  present  govern' the  construction  of  awards  are, 
that  they  shall  be  interpreted  as  deeds,  according  to  the  intention 
of  the  arbitrators;  that  they  Shall  not  be  taken  strictly,  but  lite- 
rally, according  to  the  intent  of  the  parties  submitting,  and 
according  to  the  power  given  to  the  arbitrators ;  that  all  actions 
mentioned  in  the  award  shall  be  construed  to  mean  all  actions 
over  which  the  arbitrators  have  power  by  the  submission ;  that  ii' 
there  be  any  contradiction  in  the  words  of  an  award,  so  that  the 
one  j[>oint  cannot  stand  consistently  with  the  other,  the  first  part 
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shall  stand,  and  the  latter  be  rejected ;  but  that  if  the  latter  be 
only  an  explanation  of  the  former,  both  parts  shall  stand ;  and  that 
where  the  words  of  an  award  have  any  ambiguity  in  them,  they  are 
always  to  be  construed  in  such  a  manner  as  to  give  effect  to  the 
award. 

Much  unnecessary  difficulty  occurs  in  all  the  old  reports,  on  the 
construction  that  ought  to  be  put  on  the  award  of  a  release ;  bat 
it  is  now  clearly  settled,  that  an  award  of  releases  up  to  the  time 
of  making  the  award  is  not  altogether  void,  but  that  it  shall  be  con- 
strued so  as  to  support  the  award ;  and  that  for  two  reasons : — 
1st.  That  it  shall  be  presumed  that  no  difference  has  arisen  since 
it^e  time  of  the  submission,  unless  it  be  specially  shewn  that  there 
has.  2d.  That  a  release  to  the  time  of  the  submission  is  a  good 
performance  of  an  award  ordering  a  release  to  the  time  of  the 
award ;  not  because  the  meaning  of  the  arbitrators  is  so,  but  be- 
cause their  meaning  must  be  controuled  so  far  as  it  is  void  by  con- 
struction of  law. 

Formerly,  if  one  part  of  an  award  was  void,  the  whole  was  con- 
sidered so :  now,  however,  it  is  the  rule  of  the  courts  in  many  cases 
to  enforce  the  performance  of  that  which,  had  it  stood  by  itself, 
would  have  been  good,  notwithstanding  another  part  might  have 
been  bad ;  but  if  that  part  of  the  awaixl  which  b  void  be  so  con- 
nected with  the  rest  as  to  affect  the  justice  of  the  case  between  the 
parties,  the  award  is  void  for  the  whole. 

When,  from  the  tenor  of  the  award,  it  appears  that  the  arbitrator 
intended  that  his  award  should  be  mutual,  according  something  in 
favour  of  one  of  the  parties  as  an  equivalent  for  what  he  has 
awarded  in  favour  of  the  other ;  if  then,  that  which  is  awarded  on 
one  side  be  void,  so  that  the  performance  of  it  cannot  be  enforced, 
the  award  is  void  for  the  whole,  because  that  mutuality  which  the 
arbitrator  intended  cannot  be  preserved. 

If  one  entire  act  awarded  to  be  done  on  one  side  comprehend 
several  things,  for  some  of  which  it  would  be  good,  and  for  others 
bad,  the  award  is  bad  for  the  whole,  because  the  act  cannot  be 
avoided. 

When  it  appears  clearly  that  both  parties  have  the  full  effect 
of  what  was  intended  them  bv  the  arbitrator,  though  some- 
thing be  awarded  which  was  void,  yet  the  award  shall  stand  for 
the  rest. 

An  award  ought  regularly  to  be  made  in  writing,  signed  and 
sealed  by  the  arbitrators,  and  the  execution  properly  witnessed; 
it  may,  however,  be  made  by  parole,  if  it  be  so  expressly  provided 
in  the  submission. 

It  is  not  in  all  cases  absolutely  necessary  that  performance 
should  be  exactly  according  to  the  words  of  the  award ;  if  it  be 
substantively  and  effectually  the  same,  it  is  sufficient.  And  if  the 
party  in  whose  favour  the  award  is  made  accept  of  a  performance 
different  in  circumstances  from  the  exact  letter  of  the  award,  that 
is  sufficient ;  for  consensus  tollit  trrortm. 

Where  the  concurrence  and  presence  of  both  parties  is  not 
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absolutely  nccei^sary  to  the  perfocmance,  each  ought  to  perform 
bis  part  without  request  of  the  other. 

A  considerable  number  of  years  having  elapsed  since  the  making 
of  the  award,  is  no  objection  to  the  parties  being  called  upon  to 
perform  it ;  nor  can  the  Statute  of  Limitations,  121  Jac.  I.  c.  16.  §  3. 
De  pleaded  in  bar. 

Ad  award  in  writing,  and  under  seal,  need  not  have  a  deed 
stampi  unless  delivered  as  a  deed  ;  but,  being  only  delivered  as  an 
award,  it  is  suthcient  if  it  have  the  award  stamp. 


CHAPTER   XVIII. 


Of  Liens, 


Liens  are  of  two  kinds,  particular  and  general;  a  particular 
lien  is  a  right  to  retain  the  property  of  another  on  account  of  In,- 
bour  employed,  or  money  expended,  on  that  property  ;  a  general 
lien  is  a  right  to  retain  the  property  of  another  on  account  of  a 
general  balance  due  from  the  owner  of  such  property. 

Having  premised  the  nature  and  distinction  of  liens,  we  shall 
proceed  to  inquire— 1st.  To  whom  the  right  of  lien  belongs;; 
^dly.  How  it  may  be  acquired ;  aud,  3dly.  How  it  may  be  lost. , 

iotokom  the  Right  of  Lien  belongs. -^As  the  common  law  has 
imposed  an  obligation  on  all  persons  exercising  particular  trades 
and  occupations  friz,  carriers,  innkeepers j  and  farriers),  which 
are  conducive  to  the  convenience  of  the  community,  to  accept 
all  employment  offered,  provided  it  be  within  the  scope  and  com- 
prehension of  their  busine83,  and  their  means  of  accomplishing  it; 
so,  in  recompence  for  the  obligation  it  thus  imposes,  it  entitles  the 
party  to  a  particular  lien  on  the  property,  as  a  remuneration  for  the 
Irouble  and  ^xpeqce  incurred  in  the  executioq  of  the  purpose  for 
which  9uch  property  was  entrusted. 

But,  notwithstanding  it  seems  a  common-law  right,  founded  on 
policy,  and  admitted  for  the  interest  of  trade,  that  all  tradesmen 
have  a  lien  upon  goods  for  the  labour  and  expence  they  have  be- 
stowed upon  them  in  the  execution  of  the  purposes  for  which  they 
v^ere  entrusted  to  them,  yet  it  is  an  indubitable  maxim  of  law,  that 
if  they  once  voluntarily  part  with  the  possession  of  such  goods,  they 
lose  their  lien  upon  them. 

For  the  clearer  understanding  of  this  point,  we  shall  distinctly 
state  each  particular  trade  to  which  the  law  has  determined  the 
right  of  lien  to  belong.  But  though  this  right  has  been  decide^ 
to  be  the  peculiar  privilege  of  certain  trades,  yet  it  is  necessary  to 
premise  that  there  is  no  express  decision,  that  the  right  of  lien  i^ 
not  the  common  right  of  all  trades. 
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Indeed y  from  the  various  dicta  and  observations  of  ^e  judges, 
it  appears,  that  the  remedy  by  retainer  is  not  confined  to  those 
trades  which  are  under  an  obligation  to  accept  employment  from 
all  who  offer  it,  but  extends  to  every  particular  trade  exercised  for 
the  benelit  and  advantage  of  the  community. 

Of  Attorneys  and  Solicitors. — All  attorneys  and  solicitors  of 
the  courts  of  law  and  equity  have  a  general  lien  for  dieir  bill 
of  costs  upon  all  papers  in  their  possession  belonging  to  their 
clients. 

But  attorneys  cannot  detain  papers  belonging  to  third  parties 
for  their  bill  of  costs  against  their  clients. 

So,  the  taking  of  a  security  for  the  payment  of  his  costs,  or  a 
special  agreement  to  deliver  up  papers  in  trust,  will  defeat  his  right 
of  a  general  lien. 

of  Bankers. — Bankers  have  a  general  lien  upon  all  securities 
put  into  their  possession  in  the  way  of  their  trade,  provided  they 
have  not  been  delivered  under  circumstances  which  prove  the 
contrary. 

Of  Captains  and  Masters  of  Vessels. — These  have  no  lien  on  the 
ship  or  cargo  for  wages,  or  even  for  repairs  or  necessaries  done  at 
their  expence. 

Of  Calico  Printers. — Tliese  have  a  general  lien  on  all  goods 
entrusted  to  them  in  the  way  of  their  business. 

0/  Carriers. — Carriers,  either  by  land  or  water,  have  a  general 
lien  upon  all  goods  delivered  to  them  for  the  carriage  price  of  the 
particular  goods. 

Of  Coach  Makers. — Coach- makers  have  a  particular  lien  upon 
goods  entrusted  to  them  in  the  course  of  their  trade. 

Of  Dyers. — Dyers  {lave  a  particular  lien  upon  goods  delivered 
to  them :  and  they  may  also  have,  by  express  agreement,  t>r  by  the 
.  general  resolution  of  their  trade,  a  lien  for  a  general  balance  doe 
to  them. 

Of  Factors^  Brokers^  and  Agenti. — It  is  a  settled  rule  of  law, 
that  factors  and  agents,  whether  home  or  foreign,  have  a  lien  upon 
all  property  of  their  principal  in  their  possession,  or  the  proceedb 
thereof,  even  in  the  hands  of  the  purchasers,  as  well  for  ^e  charges 
incident  to  that  particular  property,  as  for  the  general  balance  of 
their  accounts ;  and  this  not  only  on  the  particular  goods  for  which 
the  charges  are  incurred,  but  on  all  goods  belonging  to  their  prin- 
cipal in  their  possession,  without  regard  to  the  time  when,  or  to 
the  account  on  which  they  received  them. 

of  Fullers. — By  the  particular  custom  of  places,  fullers  have  a 
general  lien  upon  all  goods  entrusted  to  them  in  the  course  of  their 
trade. 

Of  Innkeepers. — Innkeepers  have  a  particular  tiBn  upon  the 
goods  of  their  guests,  as  also  upon  their  persons,  for  their 
food  or  lodging,  and  upon  their  horses  for  their  keep  and  sta- 
bling., 

O/  Insurance  Brokers. — Insurance-brokers  have  a  lien  ^r  the 
general  balance  of  their  accounts,  on  the  policies  effected  by  thea 
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fbr  their  principals,  as  well  as  on  the  money  reeeived  thereon ; 
and  they  are  entitled  to  this  right,  although  the  loss  be  not  adjusted 
until  after  the  bankruptcy  of  their  principal, 

OfMiUers, — Millers  have  a  particular  Hen  upon  goods  entrusted 
to  them  iov  the  purposes  of  their  trade. 

Of  Packers, — Packers  have  a  lien  for  a  general  balance  due 
to  them.     .  '        ^    ' 

Of  Pawnees, — Where  a  person  paWns  or  deposits  goods  with 
another  for  a  debt,  or  as  a  security  for  money  advanced,  the  pawnee 
is  entitled  to  retain  them  until  Ihe  debt  is  discharged,  or  the  money 
advanced  is  paid. 

And  this  hen  of  pawnees  feas  been  held  to  attach  upon  the  sub- 
ject of  the  pawn  or  deposit  for^loans  made  to  the  pawner  sub* 
sequent  to  the  deposit  of  the  pledge ;  provided  it  appears  from 
the  nature  of  the  circumstances,  that  the  pawnee  made  such  sub* 
sequent  loans  on  the  credit  ofthe  pledge  in  his  custody. 

Of  Vendors, — All  sellers  of  property  have  a  particular  lien  upon 
the  goods  while  they  remaip  in  their  custody,  and  the  purchaser 
has  not  paid  the  price  of  them ;  unless  credit  was  agreed  for  by  the 
terms  of  agreement,  and  then  the  vendor's  lien  ceases  from  the  tin^ 
of  making  the  purchase. 

Of  Wharfingers. — Wharfingers  have  a  lien  for  the  general  ba- 
lance of  their  accounts  on  all  goods  entrusted  to  them  in  the  course 
of  their  trade. 

But  unless  the  goods  are  absolutely  reduced  into  their  custody, 
they  have  no  right  of  retainer  over  them.  And  therefore,  where  a 
vessel  was  attached  to  a  wharf,  but  the  goods  not  landed,  it  was 
held  that  the  wharfinger  had  no  right  to  detain  the  goods. 

Haw  the  Right  of  Lien  may  he  acquired, — The  right  of  lien 
may  be  acquired  either  generally  or  particularly :  generally ^  for 
all  legal  claims  which  the  party  entitled  to  the  lien  has  against  the 
party  against  whom  the  right  is  claimed,  for  all  work  done,  or  ex- 
pence  incurred  in  the  course  of  the  same  trade  or  transaction  as 
that  to  which  the  lien  relates ;  particularfy,  for  the  trouble  or  ex- 
pence  incurred  in  the  execution  of  the  purposes  for  which  the  lien 
was  delivered  to  the  party  exercising  the  right. 

The  cases  in  which  the  right  of  lien  may  be  exercised  may  be 
said  generally  to  be — 

1st.  Where  the  thing  on  which  the  right  of  lien  is  claimed 
comes  into  the  possession  of  the  party  exercising  the  right,  by 
finding  it  at  sea. 

2dly.  Where  it  is  taken  possession  of  under  some  legal  right. 

3dly.  By  express  agreement. 

4thly.  By  the  acts  of  servants  or  agents  acting  within  the  scope 
of  their  employment. 

5thly.  By  the  general  usage  of  trade. 

Gthly.  By  the  particular  usage  of  the  parties. 

How  the  Right  of  Lien  may  be  lost, — It  is  a  general  rule  of 
law,  that  no  lien  can  be  acquired  upon  property  of  which  the  party 
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claiming  the  lien  has  obtained  the  possession*  wrongfally,  or  by  mis- 
repnesentatioo ;  or  where  it  has  been  specially  agreed  that  credit 
should  be  given  solely  to  the  personal  credit  of  the  owner  of  the 
lien ;  or  by  the  delivery  of  a  servant,  an  agent,  or  any  person, 
without  the  authority  and  directions  of  the  owner  of  the  property » 
Nor  can  a  lien  be  acquired  upon  property  delivered  by  a  trader 
who  has  committed  an  act  of  bankruptcy,  or  who  has,  in  contem- 
plation of  his  insolvency,  assigned  such  property  to  a  creditor, 
unless  given  without  fraud  or  coUusiou  previous  to  the  comqiissioa 
pf  the  act. 


CHAPTER  XIX. 

Of  Bentfit  Soeietiei. 

3y  the  33  Geo.  111.  c.  54.  any  qumber  of  pe^soqs  may  form 
themselves  and  establish  one  or  more  society  or  societies  of  good 
(eilowship,  for  raising,  by  subscription  of  the  members  thereof,  or 
by  voluntary  contribution,  a  fund  for  the  mutual  relief  or  mainte- 
nance of  their  members  in  old  a^,  sickness,  and  infirmity,  or  for 
the  relief  of  the  widows  knd  children  of  deceased  members.  And 
such  members,  or  such  dumber  of  them  as  shall  be  appointed  a  ^mr 
mittee  for  that  purpose,  may  assemble  togetheri  and  make  ,sucl| 
rules,  orders,  and  regulations  for  the  government  of  the  same,  as 
to  a  majority  of  such  society,  or  committee  thereof  so  assembled, 
shall  seem  meet,  so  as  the  same  be  not  contrary  to  law,  nor  to  this 
act.  And  they  may  impose  such  reasonable  nnes  and  forfeitures 
upon  the  members  who  shall  offend  against  such  rules,  orders,  aii(| 
regulations,  as  shall  be  just  and  necessary  for  duly  enforcing  the 
same,  to  be  paid  for  the  use  of  such  society,  as  they  shall  by  sudi 
rules,  orders,  or  regulations  direct ;  and  they  may  alter  and  amend 
such  rules,  orders,  and  regulations,  as  occasion  shall  require,  or 
repeal  the  same,  and  make  new  ones  in  lieu  thereof.    §  1 . 

Provided,  that  all  such  rul»,  orders,  and  regulations  shall, 
with  all  convenient  speed  after  the  same  shall  be  made,  altered, 
or  amended,  ^d  also  after  making,  altering,  or  amending  thereof, 
be  exhibited  in  writing  to  the  justices  at  the  sessions,  or  adjounn 
ment  thereof  for  the  county  or  place  where  such  society  shall  be 
established ;  and  such  rul»,  orders,  and  regulations  shall  be  sub- 
ject to  the  review  of  such  justices,  who  may,  after  due  examina- 
tion at  the  then  or  the  next  subsequent  sessions,  annul  and  make 
void  all  such  rules,  orders,  and  regulations  as  shall  be  repugnant 
to  this  act,  and  shall  allow  and  confirm  such  as  shall  be  conform- 
able thereto ;  and,  after  having  been  so  confirmed,  shall  be  signed 
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by  the  clerk  of  the  peace  at  such  sessions,  and  a  duplicate  thereof 
on  parchment  shall  be  deposited  with  and  filed  by  the  clerk  of 
the  peace  at  such  sessions  without  fee,  and  the  same  shall  be  brad- 
ing  upon  all  parties.    §  2. 

(And  such  society  which  shall  have  exhibited  the  rules,  iSrc.  made 
for  government  thereof,  at  any  general  or  quaiiter  sessions  having 
peculiar  jurisdiction  for  the  place  where  such  society  is  established, 
and  not  to  the  sessions  for  the  county,  Stc,  at  large,  may  exhibit 
the  rules,  &c.  of  such  society  at  the  general  quarter  sessions,  or  at 
any  adjournment  thereof,  to  be  holden  for  the  county,  &c.  where 
such  society  is  established  ;  such  rules,  &c.  bearing  the  certificate 
of  the  town  clerk  or  other  pfoper  ofiicer  of  the  time  when  such 
rules,  &c.  were  respectively  first  exhibited  as  aforesaid :  or  they 
may  exhibit  in  like  manner  a  duplicate  of  a  true  copy  of  such  rules, 
<&c.  with  an  affidavit  annexed,  to  be  taken  before  any  justice  of  the 
county  whei^  such  society  is  established,  of  the  time  when  such  rules, 
^c,  were  first  exhibited,  subject  to  the  like  examination,  review^ 
allowance,  and  confirmation  of  such  last-mentioned  general  quarter 
sessions,  or  adjournment  thereof,  as  directed  by  33  Geo.  III.  c.  54. 
§  2;  and  such  rules,  &c.  being  confirmed  by  such  last- mentioned 
general  quarter  sessions,  or  any  adjournment  thereof,  in  the  manner 
directed  by  the  said  recited  act,  may  be  filed  at  such  sessions, 
and  shall  be  as  valid  and  effectual  from  the  time  the  same  were 
first  exhibited  at  the  sessions  having  such  peculiar  jurisdiction  as 
aforesaid,  as  if  the  same  had  been  originally  exhibited  and  filed 
at  the  sessions  held  for  the  said  county,  riding,  division,  or  shire. 
43  Geo.  III.  c.lll.) 

Provided,  that  no  rule,  order,  or  regulation,  confirmed  in  man- 
ner aforesaid,  shall  be  altered,  rescinded,  or  repealed,  unless  at  a 
general  meeting  of  the  members  of  such  society,  convened  by  public 
notice  in  writing,  signed  by  the  secretary  or  clerk,  in  pursuance 
of  a  requisition  by  three  or  four  members,  and  publicly  read  at  the 
two  usual  meetings  of  such  society  held  next  before  such*,  general 
meeting  for  that  purpose  ;  unless  a  committee  of  such  members 
shall  have  been  nominated  for  that  purpose ;  in  which  case  such 
committee  shall  be  convened  in  like  manner  ;  and  that  such  alter- 
ation or  repeal  shall  not  be  binding,  unless  made  with  the  appro- 
bation of  three-fourths  of  the  members  or  committee  then  present, 
and  agreed  to  and  confirmed  by  the  justices  of  such  sessions  or 
adjournment  as  aforesaid.    §  3. 

Such  societies  may,  at  a  general  meeting,  or  by  their  committee, 
appoint  such  officers  as  shall  be  necessary  for  carrying  into  exe- 
cution the  purposes  of  such  institution,  and  may  require  of  them 
security  for  the  faithful  discharge  of  their  offices.  But  no  bond  or 
other  security  given  in  pursuance  of  this  act  shall  be  chargeable 
with  stamp  duty.     §  4. 

Every  such  society  may  elect  any  number  of  the  members 
thereof'^(but  not  less  than  eleven)  to  be  a  committee,  whose  acts 
shall  have  as  much  force  as  if  done  at  a  general  meeting :  the 
powers  of  standing  committees  to  be  declared  in  the  rules  of  the 
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society^  and  filed  at  the  sessions  aforesaid,  and  of  particnlar  ones 
(five  of  the  members  of  which  will  at  least  be  necessary  to  concur 
in  any  act  of  such  ^committee)  to  be  entered  in  a  book  by  the  secre- 
tary or  clerkk     §  5. 

Committees  are  controulable  by  the  society ;  and  treasurers  or 
trustees  may,  with  the  consent  of  such  society,  lay  out  the  surplus 
of  such  contributions  as  the  exigencies  of  the  society  do  not  call 
for,  either  upon  private  security,*  or  may  vest  the  same  in  the  pub- 
lic funds,  in  either  case  in  the  name  of  such  treasurer  or  trustee ; 
and,  with  the  consent  of  the  society,  may  alter  and  transfer  such 
securities  and  funds,  and  make  sale  thereof  respectively,  bringing 
the  proceeds,  dividends,  and  interest  thereof,  to  account  for  the 
use  of  the  society.     §  6,  7.       , 

Treasurers  are  to  render  accounts,  and  to  pay  over  the  balances 
remaining  in  their  hands  ;  and,  in  default  thereof,  the  society  may 
exhibit  a  p^ition  in  chancery,  Mfithout  paying  any  fees  or  stiimp 
duties.     §  8,  9. 

If  any  person  appointed  to  any  office  by  any  such  society,  and 
having  in  nis  hancis  any  money,  effects,  or  securities  bf longing 
to  the  same,  shall  die,  or  become  bankrupt  or  insolvent,  his  cre- 
ditors, administrators,  or  assigns  shall,  within  forty  days  after  de- 
mand made  by  the  order  of  the  society,  or  the  major  part  of  them 
assembled  at  any  meeting,  deliver  all  things  belonging  to  such 
society  to  such  person  as  they  shall  appoint,  and  shall  pay  out  of 
the  assets  or  effects  all  money  remaining  due,  before  any  of  his 
otter  debU.     §  10. 

All  the  effects  belonging  to  such  societies  shall  be  vested  in  the 
treasurer  or  trustee  for  the  time  being,  for  the  benefit  of  the  society ; 
and,  after  his  death  or  removal,  shall,  without  any  transfer  or 
assignment  whatever,  vest  in  his  successor,  who  may  bring  and  de- 
fend actions,  which  shall  not  be  discontinued  by  the  death  or  re* 
moval  of  such  persons.     §11. 

Before  any  of  the  rules.  Sec,  of  such  societies  shall  be  allowed, 
it  shall  be  declared  by  one  or  more  of  the  general  rules,  <&c.  of 
such  society,  for  what  intent  and  purpose  it  is  intended  to  be  esta- 
blished ;  and  it  shall  be  therein  specified  to  what  uses  aud  purposes 
the  money  which  shall  be  subscribed,  paid,  or  given,  for  the  benefit 
thereof.  Sec.  shall  be  applied,  and  under  what  circumstances  any 
meiuber  or  other  person  shall  become  entitled  to  t^e  same,  or  any 
part  thereof.     §  12. 

And  by  the  same  section  it  is  provided,  that  it  shall  not  be  law- 
ful for  any  such  society  to  dissolve  or  determine  the  same,  or  direct 
the  division  or  distribution  of  such  stock,  or  any  part  thereof,  so 
long  as  the  intents  and  purposes  declared  by  them  remain  to  be 
carried  into  effect,  without  the  consent  of  fix'e-sixths  of  the  then 
existing  member9>  and  also  of  all  persons  then  receiving  or  entitled 
to  receiie  relief,  testified  under  their  hands. 

Ail  rules,  orders,  <&c.  to  be  entered  in  a  book,  and  signed  by  the 
members,  who  may  at  all  reasonable  times  inspect  the  same ;  and 
tkve  to  be  received  in  evidence  in  all  courts.     §  13. 
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Societies  may  receive  donations,  which  shall  he  applied  in  like 
manner  as  the  contributions  of  the  several  members.     §  14. 

Members  thinking  themselves  ag^ieved  may,  on  oath,  complain 
to  two  justices,  who  may  hear  and  determine  the  same  without 
appeal.    §  15. 

Where  general  rules  direct  disputes  to  be  settled  by  arbitration, 
whatever  award,  order,  or  determination,  such  arbitrators,  or  the 
major  part  of  them,  make,  according  to  the  true  purport  and 
meaning  of  the  rules  of  such  society,  shall  be  binding  and  conclu^ 
sive  without  appeal.     §  16. 

By  the  49  Geo.  III.  c.  125.  §  1.  if  any  person,  having  been 
admitted  a  member  of  any  society  establbhcd  under  the  authority 
of  the  33  Geo.  III.  c.  54.  shall  offend  against  any  of  the  rules,  or- 
ders, and  regulations  oi  such  society,  it  shall  be  lawful  for  any  two 
justices,  upon  complaint  made,  on  oath,  by  any  member,  to  sum- 
mon such  person  against  whom  such  complaint  shall  be  made;  and 
upon  his  appearance,  or,  in  default  thereof,  upon  due  proof  upon 
oath  of  the  service  of  such  summons,  such  justices  shall  proceed 
to  hear  and  determine  the  said  complaint  according  to  the  rules, 
&c.  of  the  said  society,  confirmed  as  directed  by  the  said  act,  and 
sha^  make  such  order  thereon  as  to  them  shall  seem  just.  And  in 
case  the  said  justices  shall  adjudge  any  sum  of  money  to  be  paid 
by  such  person  against  whom  such  complaint  shall  be  made,  and 
such  person  shall  not,  on  notice  of  such  order,  forthwith  pay  the 
snm  of  money  so  adjudged  to  the  person  or  persons,  and  in  tht 
manner  directed  by  this  act,  such  justices  shall,  by  warrant  under 
their  hands  and  seals,  cause  the  isame  to  be  levied  by  distress  and 
sale  of  the  goods  of  snch  person  on  whom  such  order  s^iall  have 
been  made,  together  with  such  costs  as  shall  be  a  warded  by  the 
said  justices,  and  also  the  costs  and  charges  attending  such  dis* 
tress  and  sal^. 

Aad  if  complaint  shall  be  made  to  two  such  justices  of  the  peace, 
by  any  member  of  such  societies,  of  relief  having  been  refused  to 
him  by- any  such  society,  to  which  he  shall  be  lawfully  entitled 
according  to  Che  rules  of  the  society  to  which  he  shall  belong,  it 
shall  be  lawful  for  the  said  two  justices  of  the  peace  residing  within 
the  <x>unty,  riding,  division,  shire,  stewartry,  city,  liberty,  or  place 
within  which  such  society  shall  be  held,  and  such  justices  are 
hereby  required,  upon  complaint  made  by  or  on  the  behalf  of  the 
person  aggrieved  thereby,  to  summon  the  person,  being  an  officer 
of  the  society  against  whom  such  complaint  shall  be-made,  and  upon 
his  or  her  appearance,  or  in  default  thereof,  upon  due  proof  upon 
oath  of  the  service  of  such  summons,  such  justices  shall  proceed  to 
bear  and  determine  the  said  complaint,  and  award  such  sum  of 
money  to  be  forthwith  paid  to  the  said  complainant  as  shall  appear 
to  such  justices  to  be  due  on  such  award  as  aforesaid,  together  with 
such  a  sum  for  costs,  not  exceeding  the  sum  of  lOf.  as  to  such  jus- 
tices shall  seem  meet ;  and  if  the  said  sums  so  to  be  awarded,  to- 
gether with  such  costs,  shall  not  be  forthwith  and  in  the  presence 
of  such  justice  or  justices  paid  to  such  complainant,  or  to  some 
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pertion  or  persons  there  aitending  on  the  behalf  of  such  complainant, 
then  such  justices  shall  by  warrant  under  their  hands  and  seals  cause: 
such  sum  and  costs  as  aforesaid  to  be  levied  by  distress  or  by  du< 
tress  and  sale  of  the  monies,  goods,  chattels,  securities,  and  effects 
belonging  to  the  said  society,  together  with  all  further  costs  and 
charges  attending  such  distress,  or  such  distress  and  sale,  returning 
the  overplus  (if  any)  to  the  said  society,  or  to  one  of  the  treasurers 
or  trustees  thereof;  and  in  default  of  such  distress  being  found, 
then  to  be  levied  by  distress  and  sale  of  the  proper  goods  of  the 
officer  or  officers  of  the  said  society  so  negleoting  or  refusing  as 
aforesaid,  together  with  such  further  costs  and  charges  as  afore^ud, 
returning  the  overplt^  (if  any)  to  the  owner ;  and  so  from  time  to 
time  as  often  as  complaint  shadl  be  made  of  the  nonpayment  of  any 
sum  or  sums  directed  by  such  order  to  be  paid  as  aforesaid,  such 
justices  shall  by  like  warrant  cause  such  arrears  from  time  to  time 
to  be  levied  in  the  manner  before  directed:  provided  always,  that 
whatever  sums  shall  be  paid  by  any  such  officer  or  officers,  or  levied 
on  his  or  their  proper  goods,  in  pursuance  of  the  order  of  any  jus- 
tices as  aforesaid,  shall  be  repaid,  with  all  damages  accruing  to 
him  or  them  by  and  out -of  the  monies  belonging  to  such  society, 
or  out  of  the  first  monies  which  shall  thereafter  be  received  by 
such  society.     §  3. 

And  all  orders  made  by  justices  of  the  peace  by  virtue  of  the 
said  act  or  this  act,  upon  the  complaint  of  any  person  having  been 
ifdmitted  a  member  of  any  society  establisheid  under  the  said  act, 
who  shall  be  aggrieved  by  any  act,  matter,  or  thing  done  or  omitted 
to  be  done  by  any  such  society,  shall  be  made  upon  the  presidents, 
wardens,  stewards,  treasurers,  trustees,  or  other  principal  officers 
of  the  society  to  which  such  complaint  shall  relate,  or  any  one  or 
more  of  them,  or  any  of  them,  at  the  discretion  of  the  said  justices, 
in  Ihe  proper  name  or  names  of  such  officer  or  officers ;  and  every 
such  onler  may  be  served  upon  the  officer  or  officers  so  named  there- 
in, either  by  delivering  a  copy  of  the  said  order  to  such  officer  or 
officers,  or  one  of  them,  or  leaving  the  same  at  his  last  or  usual 
place  of  abode ;  and  such  service  shall  be  binding  on  such  officer 
or  officers,  and  on  the  society  to  which  such  officer  or  officers  shall 
belong,  to  do  and  perform,  or  cause  to  be  done  and  performed, 
all  and  every  the  matters  and  things  contained  in  and  directed 
by  such  order  to  be  done,  according  to  the  true  intent  and 
meaning  thereof.     §  4. 

And  every  order,  adjudication,  or  award  of  any  justice  or  jus- 
tices under  this  act,  shall  be  final  and  conclusive  to  all  intents  and 
purposes,  and  shall  not  be  removed  or  removable  into  any 
court  of  law,  or  restrained  or  restrainable  by  the  injunction  of 
any  court  of  equity.     §  6. 

By  59  Geo.  III.  0.128.  no  society  hereafter  to  be  formed  in 
England  or  Wales*  or  the  members  thereof,  shall  be  entitled  to  the 
benefits,  or  subject  to  the  provisions  of  the  acts  of  33  Geo.  HI.  c.  64. 
35  Geo.  III.  c.  111.  43  Geo.  III.  c.  111.  and  49  Geo.  III.  c.  125. 
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unless  such  society  shall  have  heen  constituted  undef  the  authority 
and  according  to  the  provisions  of  this  act.    ^1. 

When  any  number  of  .persons  in  England  or  Wales  shall 
intend  to  form  a  friendly  society,  it  shall  be  lawful  for  such  per- 
sons to  make  application  by  memorial  to  the  justices  at  the  general 
quarter  sessions  of  the  peace,  or  any  adjournment  thereof,  in  and 
for  the  county,  riding,  or  place  of  separate  jurisdiction,  wherein 
such  society  is  about  to  be  established,  for  a  cx)niirmation  and  ap- 
proval of  the  rules  of  such  intended  institution,  and  of  the  tables 
of  payments  and  allowances  to  be  adopted  therein;  and  if 
such  justices,  or  any  committee  by  them  appointed  consisting  of 
not  less  than  three  justices  (of  whom  two  shall  be  a  quorum),  shall, 
after  due  examination  thereof,  be  satisfied  that  the  contingencies 
for  which  it  is  intended  to  provide,  whether  specifically  named  in 
this  act  or  not,  are  such  as,  according  to  the  true  meaning  and  in- 
tent of  this  act,  are  fit  to  be  provided  for  by  such  society,  and  shall 
deem  the  rule^  and  tables  of  such  society,  either  in  the  form  in 
which  they  shall  have  been  originally  exhibited,  or  with  such 
omissions,  additions,  or  alterations  as  may  be  made  therein  by  the 
said  justices,  with  the  consent  of  the  persons  proposing  to  be 
trustees  of  such  society,  to  be  fit  and  proper,  and  shall  be  satis- 
fied that  the  formation  of  such  society  will  be  useful  and  beneficial, 
regard  being  had  to  the  existence  of  any  other  society  already 
formed  under  wholesome  rules  within  the  same  district  for  the 
like  purposes ;  the  said  rules  and  tables  so  confirmed  or  amended 
shall  be  deposited  and  enrolled  according  to  the  provisions  of  the 
said  first-mentioned  act,  and  a  copy  thereof,  authenticated  by  the 
signature  of  two  or  more  justices,  shall  be  delivered  to  the  trustees 
of  such  society,  and  shall  thenceforward  become  the  rules  of  such 
society,  and  shall  be  binding  on  all  parties  concerned  :  provided 
always,  that  such  justices  shall  not  confirm  and  allow  any  tables 
of  payments  or  benefits,  or  any  rules  dependent  upon  or  connected 
with  the  calculation  thereof,  until  it  shall  have  been  made  appear 
to  such  justices  that  the  said  tables  and  rules  are  such  a^  have  been 
approved  by  two  persons  at  the  least,  known  to  be  professional 
actuaries  or  persons  skilled  in  calculation,  as  fit  and  proper, 
according  to  the  most  correct  calculation  of  which  the  nature  of 
the  case  will  admit.     §  2. 

And  the  justices  at  the  general  quarter  sessions  of  the  peace 
from  time  to  time  may  make  and  publish  such  general  rules  for 
the  formation  and  government  of  friendly  societies  or  institutions 
under  the  authority  of  thb  act  as  to  such  justices  may  appear  fit, 
and  may  require  that  the  rules  of  all  societies  thereafter  established 
within  such  county  or  riding  shall  bc^  made  conforinable  to  such 
general  rules;  and  it  shall  also  be  lawful  for  such  justices  to,  de- 
clare, that  the  rules  proposed  for  the  formation  of  such  friendly 
societies  or  institutions,  which  shall  be  made  conformable  to  such 
general  rules,  maytbe  exhibited  to  and  confirmed  by  any  two  or 
more  justices  holding  petty  sessions  within  the  division  wherein 
any  such  society  is  to  be  established ;  and  in  such  case,  and  subject 
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always  to  the  direction  of  such  general  rules  published  as  afore- 
said,  such  justices  in  petty  sessions  shall  have  the  like  powers, 
and  their  proceedings  shall  be  subject  to  the  like  provisioDs,  in 
regard  to  the  formatiqn  of  friendly  societies,  as  are  by  this  and 
the  former  acts  establii^hed  in  respect  of  the  justices  assembled  in 
general  or  quarter  sessions.     §  3. 

And  every  uiemoriai  presented  to  the  justices  as  aforesud  shall 
set  forth  the  names,  residence,  and  occupation  of  three  persons 
at  the  least,  of  whom  the  majority  shall  be  substantial  house- 
holders assessed  to  the  relief  of  the  poor  upon  a  sum  not  less  than 
fifty  pounds,  which  persons  shall  be  trustees  of  such  society  or 
institution ;  and  the  sign^ure  of  such  intended  trustees  shall  be 
afiixed  to  such  memorial.  And  such  society  shall  from  time  to 
time,  in  such  manner  as  may  have  been  prescribed  by  the  rules 
thereof,  elect  other  persons  duly  qualified  as  aforesaid  to  fill  sncb 
vacancies  as  may  occur  among  such  trustees;  and  in  case  such 
vacancy  shall  continue  for  more  tlian  three  months,  so  as  to  re- 
duce the  number  of  trustees  below  the  number  of  three,  it  shall 
be  lawfid  for  the  remaining  trustees  to  nominate  one  otiier  fit  per- 
son to  be  the  third  trustee :  provided,  that  no  trustee  shall  be  re- 
moved from  his  office  without  his  own  consent,  except  with  the 
approbation  of  two  or  more  justices  in  petty  sessions,     §  4. 

And  as  often  as  the  trustees  and  persons  having  under  the  rules 
of  any  such  society  the  management  thereof  shall  be  desirous  of 
making  any  alteration  in  or  addition  to  the  rules  and  tables,  it 
shall  be  lawful  for  them  to  make  further  application  to  the  jus- 
tices in  general  or  petty  sessions,  the  memorial  being  signed  by  the 
trustees  or  the  major  part  thereof,  and  such  application  shall  be 
dealt  with  by  the  said  justices  according  to  the  provisions  herein- 
before contained  with  respect  to  the  allowance  or  alteration  of 
the  rules  and  tables  proposed  at  the  first  establishment  of  suck 
society  in  as  far  as  the  same  are  applicable  thereto.     4  5. 

.  And  the  trustees  of  each  such  society  shall  appoint  one  fit 
person  or  more  to  be  treasurer  or  treasurers  of  such  society,  and 
shall  require  from  such  treasurer  or  treasurers  such  secnrittes  as 
the  said  trustees  may  from  time  to  time  deem  necessary  and 
proper ;  and  no  bond  or  other  security  to  be  given  to  or  <ui  ac- 
count of  any  such  society,  or  in  pursuance  of  this  act,  shall  be 
charged  or  chargeable  with  any  stamp  duty  whatever.     4  6. 

And  all  moneys,  goods,  chattels,  and  effects  whatever,  and  all 
sei^urities  for  money,  or  other  obligatory  instruments  and  evidences 
or  muniments,  and  all  other  effects  whatever,  and  all  rights  or 
claims  belonging  to  or  had  by  such  institution,  shall  be  v^ted  in 
the  trustee  or  trustees  of  such  institution  for  the  time  being,  for 
the  use  aud  benefit  of  such  institutiou  aud  the  respective  depositors 
Uiereia,  their  respective  executors  or  administrators,  accerdtsg 
to  their  respective  claims  and  interests ;  aud,  after  the  death  or 
removal  of  any  trustee  or  trustees,  shall  vest  in  the  succeeding 
trustee  or  trustees  for  the  same  estate  and  interest  as  the  former 
trustee  or  trustees  had  therein,  aud  subject  to  the  same  tmsU, 
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urithout  any  assignment  or  conveyance  whatever,  except  the  transfier 
of  stocks  and  securities  in  the  public  funds  of  Gre^t  Britain ;  and 
also  shall,  for  all  purposes  of  action  or  suit,  as  well  criminal  as 
civil,  in  law  or  in  equity,  in  anywise  touching  or  concerning  the 
same,  be  deemed  and  taken  to  be,  and  shall  in  every  such  proceed- 
ing (where  necessary)  be  stated  to  be  the  property  of  the  person 
or  persons  appointed  to  the  office  of  trustee  or  trustees  of  such 
institution  for  the  time  being,  in  his,  her,  or  their  proper  name  or 
names,  without  further  description;  and  such  person  or  persons 
shall,  and  they  are  hereby  respectively  authorized  to  bring  or  de- 
fend, or  cause  to  be  brought  or  defended,  any  action,  suit,  or 
prosecution,  criminal  as  well  as  civil,  in  law  or  equity,  touching 
or  concerning  the  property,  right,  or  claim  aforesaid,  of  or  bcT 
longing  to  or  had  by  such  institution ;  and  such  person  or  persons 
so  appointed  shall  and  may,  in  all  cases' concerning  the  property, 
right,  or  claim  aforesaid  of  such  institution,  sue  and  be  sued, 
plead  and  be  impleaded,  in  his,  her,  or  their  proper  name  or  names, 
as  trustee  or  trustees  of  such  institution,  without  other  descrip* 
tion ;  and  no  such  suit,  ac:tion,  or  prosecution  shall  be  discon-' 
tinned  or  abate  by  the  death  of  such  person  or  persons,  or  his  or 
their  removal  from  the  office  of  trustee  or  trustees,  but  the  same 
shall  and  may  be  proceeded  in  by  the  succeeding  trustee  or 
trustees,  in  the  proper  name  or  names  of  the  person  or  persons 
commencing  the  same,  any  law,  usage,  or  custom  to  the  contrary 
notwithstanding^  and  such  succeeding  trustee  or  trustees  shall  pay 
or  receive  like  costs,  as  if  the  action  or  suit  had  been  commenced 
in  his  or  their  name  or  names,  for  the  benefit  of  or  to  be  reim- 
bursed from  the  funds  of  such  institution.     §  7. 

And  it  shall  not  be  lawful  to  dissolve  any  society  or  institution 
established  under  the  authority  of  this  act ;  nor  shall  any  division 
of  the  funds  thereof  be  made,  otherwise  than  in  the  ordinary 
course  of  proceeding,  according  to  the  rules  confirmed  as  afore- 
said, without  the  consent  of  the  trustees  or  the  major  part  of  them  i 
provided  always,  that  no  such  consent  of  trustees  shall  be  given, 
unless  and  until  it  shall  have  been  certified  by  two  or  more  pro- 
fessional actuaries,  or  persons  skilled  in  calculation  as  aforesaid, 
which  persons  shall  have  been  approved  as  such  by  the  justices  as 
aforesaid,  tha*,  according  to  the  most  correct  calculation  of  which 
ths  case  will  admit,  the  interest  of  all  the  contributors  to  such 
institution,  and  of  all  persons  having  claims  thereon,  in  possession 
or  expectancy,  are,  by  the  proposed  scheme  of  dissolution  or  divi- 
sion, fairly  dealt  with  and  secured.     §  8. 

The  rules  of  every  society  shall  specify  the  place  or  plac^  at 
which  it  is  intended  to  hold  its  meetings,  and  the  powers  and 
duties  of  the  members  at  large,  and  of  such  committees  or  officers 
as  may  be  appointed  for  the  management  of  its  affairs,  subject 
always  to  the  provisions  of  this  act  with  respect  to  the  appoints 
ment  and  duties  and  powers  of  the  trustees ;  and  such  society 
shall  not  be  subject  to  the  restrictions  of  the  act  of  the  33  Geo.  III. 
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fts  to  the  appointment  of  committees  or  otherwise,  with  respect  to 
the  management  of  such  society.     §  0. 

Funds  of  benefit  societies  may  be  subscribed  into  savings  banks ; 
or  paid  directly  into  the  Bank  of  England  to  the  account  of  the 
commissioners  for  the  reduction  of  the  national  debt,  upon  deben- 
tures, subject  to  the  same  regulations  as  savings  banks ;  or  the 
same  may  be  vested  in  the  public  funds,  or  laid  out  upon  real 
security  at  interest.     §10,  11,  12. 

The  trustees  shall  not  be  liable  to  make  good  any  deficiency 
which  may  arise  in  the  funds,  unless  they  shall  have  respectively 
declared  by  writing  under  their  hands,  deposited  and  registered 
in  like  manner  with  the  rule9,  that  they  are  willing  to  be  answerable ; 
and  they  may  limit  their  responsibility  to  such  sum  as  shall  be 
specified  in  any  such  instrument  in  writing.  §  13. 
,  And  when  the  trustees  of  any  society  shall  be  apprehensive  that 
the  fiinds  of  such  society,  together  with  the  sum  (if  any)  for  which 
persons  having  formed  the  said  society  shall  have  made  themselves 
'  responsible  as  aforesaid,  are  likely  to  prove  insufficient  to  make  all 
the  payments  becoming  due  to  the  several  parties  interested  ac- 
corciing  to  the  rules  of  such  society,  the  said  trustees  shall  forth* 
with  state  their  apprehension,  and  the  grounds  thereof,  to  the 
justices  in  general  or  quarter  sessions,  or  if  the  rules  of  sadi 
institution  shall  have  been  originally  confirmed  at  the  petty  ses- 
sions, then  to  the  justices  m  such  petty  sessions ;  and  it  shall  be 
lawful  for  such  justices,  upon  a  full  statement  of  the  accounts  and 
proceedings  of  such  society,  which  the  said  trustees  are  hereby 
directed  to  furnish  at  the  requisition  of  such  committee,  to  make 
such  order  for  the  adjustment  of  the  claims  of  all  parties  inter- 
ested in  the  funds  of  such  society  as  to  them  mav  appear  fair  and 
equitable ;  provided  always,  that  it  shall  be  lawfiil  for  any  penwn 
or  persons,  who  may  think  themselves  aggrieved  by  any  such  order 
of  justices  in  petty  sessions,  to  appeal  therefrom  to  the  justices 
assembled  in  the  quarter  sessions  next  ensuing  after  the  date  of 
such  order,  whose  decision  shall  be  final  and  conclusive.     §  14. 

And  whereas  by  the  40  Geo.  III.  no  sufficient  provision  is  made 
for  the  relief  of  widows  and  children  of  deceased  members  of 
friendly  societies,  who  may  be  aggrieved  by  the  officers  or  mem- 
bers of  the  societies  of  which  their  husbands  or  parents  were 
members ;  be  it  further  enacted,  that  ihe  justices  of  the  peace  shall 
have  the  like  power  and  jurisdiction  in, cases  of  complaint  made 
by  or  on  behalf  of  such  widows  and  children,  as  they  have  under 
the  said  last-mentioned  act  or  under  this  act,  in  regard  to ihe  mem- 
bers of  such  societies  themselves.     §15. 

And  all  the  provisions  of  the  33  Geo*.  III.  and  49  Geo.  III.  as 
to  matters  for  which  no  other  provision  is  made  by  this  act,  shall 
be  deemed,  so  far  as  the  same  are  not  repugnant  to  this  act,  ap- 
plicable to  all  societies  and  institutions  formed  under  the  aulhorHy 
of  this  act.    §16. 
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CHAPTER  XXI. 

Of  Ins9ltent  Debtors. 

By  the  1  Geo.IV.  c.  119.^  entitled,  <<  An  Acl  for  the  Relief  of 
Insolvent  Debtors  in  England;**  his  majesty  is  empowered  to 
appoint  a  chief  and  two  other  commissioners,  being  barristers  at 
law  of  ten  years  standing  at  the  least,  to  be  his  majesty^s  commis- 
sioners for  the  relief  of  insolvent  debtors,  and  to  preside  in  a 
court  to  be  called  **  The  Court  for  Relief  of  Insolvent  Debtors  ;'* 
which  shall  he  a  court  of  record  for  the  purposes  pf  this  act;  and 
which  court  shall  have  power  to  appoint  a  chief  derk,  a  pro- 
visional assi^ee,  a  receiver,  and  such  other  officers  as  the  lord 
chancellor,  and  the  chief  justices  of  the  Courts  of  King's  Bench 
and  Common  Pleas,  and  the  lord  chief  baron  of  the  Exchequer, 
shall  judge  to  be  necessary,  and  in  such  manner  as  they  shall 
direct:  and  the  said  court,  or  any  of  the  commissioners  acting 
under  the  powers  of  this  act,  may  adjourn  any  meeting  under  this 
act  as  often  as  the  said  court  or  commissioners  shall  think  necessary, 
and  may  administer  oaths,  and  examine  all  parties  and  witnesses 
upon  oath,  and  shall  hav^  such,  like,  and  the  same  powers  of  com- 
pelling the  attendance  of  witnesses,  and  of  requiring  and  com- 
pelling the  production  of  books,  papers,  and  writings,  as  now  are 
possessed  by  any  of  the  superior  courts  at  Westminster,  and  to 
order  any  prisoner  who  shall  have  petitioned  for  relief,  or  any 
prisoner  who  shall  be  a  necessary  and  material  witness,  to  be 
brought  before  the  said  court  as  often  as  the  said  court  shall  think 
fit;  and  the  said  court  shall  also  have  the  power  of  committing  all 
persons  guilty  of  any  contempt,  to  the  prisons  of  the  King*s  Bench, 
or  to  the  common  gaol  of  any  county  in  which  such  person  shall 
be,  and  the  power  of  lining  in  a  summary  way,  or  remoying  any 
of  the  officers  of  the  said  court  who  shall  be  guilty  of  any  negli- 
gence, wilful  or  unnecessary  delay,  or  other  misconduct  what- 
soever. But  the  court  cannot  award  costs,  but  in  certain  cases : 
and  witnesses  are  not  compelled  to  attend,  unless  their  reasonable 
expences  are  previously  tendered  to  them.     §  ] . 

The  sittings  of  the  court  are  to  be  twice  a  week  throughout  the 
year.     §  2. 

And  no  fees  are  to  be  taken,  except  such  as  shall  be  establbhed 
by  the  court.     §  3. 

Any  person  who  shall  be  in  actual  custody  upon  any  process 
whatsoever,  for  or  by  reason  of  any  debt,  damage,  costs,  sum  or 
sums  of  money,  or  for  or  by  reason  of  any  contempt  of  any  court 
whatsoever,  for  nonpayment  of  any  sum  or  sums  of  money,  or  of 
costs,  taxed  or  untaxed,  either  ordered  to  be  paid,  or  to  the  pay-i 
ment  of  which  such  persons  woidd  be  liable  in  purging  such  con-* 

•  For  the  amcndnjents  to  this  act,  the  reader  is  referred  to  the  3  Geo.  IV^ 
c.  123.  and  the 5 Geo.IV.  c.61.  in  the  Supplement. 
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tempt,  or  ia  any  maaner  in  consequence  of  or  by  reason  of  such 
contempt,  at  any  time  within  the  space  of  fourteen  days  next  after 
the  commencement  of  such  actual  custody,  or  within  such  further 
time  as  the  court  shall  think  reasonable,  to  apply  by  petition  in  a 
summary  way  to  the  court  for  his  or  her  discharge  from  such  con- 
finement; and  in  such  petition  shall  be  stated  the  place  wherein 
such  prisoner  shall  be  theii  confined,  the  time  when  sncb  prisoner 
was  first  charged  in  custody,  together  with  the  name  or  names  of 
the  person  or  persons  at  whose  suit  or  prosecution  he  or  she  shall, 
at  the  time  of  presenting  such  petition,  be  detained  in  custody,  and 
the  amount  of  the  debts  and  sums  of  money,  and  also  of  such  costs 
as  aforesaid,  so  far  as  the  amount  of  such  costs  is  asceitained,  for 
which  such  prisoner  shall  be  so  detained ;  and  shall  pray  to  be 
discharged  from  custody,  and  to  have  future  liberty  oi  his  or  her 
person  against  the  demands  for  which  such  prisoner  shall  be  then 
in  custody,  and  against  the  demands  of  all  other  persons  who  shall 
be  or  claim  to  be  creditors  of  such  prisoner  at  the  time  of  present* 
ing  such  petition  ;  which  petition  shall  be  subscribed  by  the  said 
prisoner,  and  shall  be  forthwith  filed  in  the  said  court.  And  sadi 
prisoner  shall,  at  the  time  of  subscribing  such  petition^  duly  execute 
a  conveyance  and  assignment,  in  such  manner  and  form  as  the  said 
court  shall  direct,  of  ail  the  estate,  right,  title,  interest,  aod  tm^ 
of  such  prisoner  to  all  the  real  and  personal  estate  and  effects  of 
every  such  prisoner  (except  to  the  wearing  apparel,  bedding,  and 
other  such  necessaries  of  such  prisoner  and  bis  or  her  family,  sot 
exceeding  in  the  whole  the  value  of  twenty  pounds),  so  as  to  irest 
all  such  real  and  personal  estate  and  efiects  in  the  provisional  as- 
signee of  the  said  court,  subject  to  a  proviso  that  in  case  suck 
prisoner  shall  not  obtain  bis  discharge  by  virtue  of  this  act,  s«cb 
conveyance  and  assignment  shall,  from  and  after  the  dismission  ot 
the  petition  of  such  prisoner  praying  for  his  discharge,  be  nuU  aad 
void  to  all  intents  and  purposes.     §  4. 

The  court  may  order  an  allowance  for  support  of  prisoners 
during  confinement.     §  5. 

Every  prisoner  shall,  within  the  space  of  fourteen  days  tteA 
after  his  petition  shall  have  been  filed,  or  within  such  further  tiflM 
as  the  court  shall  think  reasonable,  deliver  into  the  conrt  a  sclie> 
dule,  containing  a  full  and  true  description  of  all  and  every  peisoi 
and  persons  to  whom  such  prisoner  shall  be  then  indebted,  or  wIm, 
to  his  or  her  knowledge  or  belief,  shall  claim  to  be  his  or  her  cre- 
ditors, together  with  the  nature  and  amount  of  such  dehts  sad 
claims  respectively,  distinguishing  such  as  shall  be  admitted  fro* 
such  as  shall  be  disputed  by  such  prisoner,  and  also  a  fall,  trse, 
and  perfect  account  of  all  the  estate  and  effects,  real  and  personal. 
in  possession,  reversion,  remainder,  or  expectancy,  and  also  of  all 
placesof  benefit  or  advantage,  whether  the  emoluments  of  the  sase 
arises  from  fixed  salaries  or  from  fees;  and  also  of  all 4>eusk>iis  or 
allowances  of  the  said  prisoner  in  possession  or  reversion,  or  beld 
by  any  other  person  or  persons  for  or  on  behalf  of. th«  said  pri* 
soiier,  or  ttfand  from  which  the  said  prisoner  derives  or  may  dcfife 
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«Bj  nuumer  of  l>efiefit  or  advamtage;  and  also  bM  rigkto  aod 
fNMiren  of  every  nature  and  kind  whatsoever,  which  such  prisoner^ 
or  any  odier  person  or  persons  in  trust  for  such  prisoner,  or  for 
his  0se  her  use^  benefit,  or  advantage,  in  any  matter  wbatsoev6r> 
shaU  be  seised  or  possessed  o£,  or  interested  in,  or  entitled  onto, 
or  which  such  prisoner,  or  any  person  or  persons  in  trust  for  him 
or  her,  or  for  his  or  her  benetit,  shall  have  any  power  to  dispose 
of,  charge,  or  exercise  for  the  benefit  or  advantage  of  such  pri* 
soncr,  at  tfoe  time  of  presenting  such  petition ;  together  with  a  niU^ 
true,  and  perfect  account  of  ail  debts  at  such  time  owing  to  such 
prisoner,  or  to  any  person  or  persons  in  trust  for  him  or  her,  or  lor 
his  or  her  benefit  or  advantage,  either  solely  or  jointly  with  any 
ether  person  or  persons ;  and  the  names  and  places  of  abode  oif 
the  several  persons  from  whom  such  debts  shall  be  due  or  owing, 
and  of  the  witnesses  who  can  prove  such  debts,  so  far  as  such 
priaoBer  can  set  forth  the  same :  and  such  schedule  shall  also  fiiUy 
and  truly  describe  the  wearing  apparel  and  bedding  of  such  pri- 
soaer,  and  his  or  her  fomily,  and  the  working  tools  and  imple- 
ments, and  other  such  necessaries,  not  exceeding  in  the  whole  the 
sum  of  twenty  pounds,  which  may  be  exceed,  together  with  the 
vahiea  >of  such  excepted  articles  respectively :  and  the  said  8che«. 
dole  shall  be  subscribed  by  such  prisoner,  and  shall  forthwith  he 
filed  in vthe  coaH.  /^6. 

When  the  court  ^11  adjudge  any  prisoner  to  be  entitled  tp  his 
discharge,  such  court  shall  appoint  a  proper  person  or  persons  to 
he  assignee.or  assispnees  of  the  estate  and  effects  of  such  prisoner 
for  the  purposes  of  this  act ;  and  when  such  assignee  or  assignees 
shaUwve  signified^  the  court  their  acceptance  of  the  said  ap- 
poiatment,  ev^suchprisoner*s  estate,  effects,  rights,  and  powers, 
vesltd  in  such  provisional  assignee  as  aforesaid,  shall  immediately  be 
amigned  by  «nch  provisional  assignee  to  such  assignee  or  assignees, 
in  trust  for  the  benefit  of  soch  assignee  or  assignees  and  the  rest  of 
the  creditors  of  such  prisoner,  in  respect  of  or  in  proportion  to  their 
respective  debts,  according  to  the  provisions  of  this  act.  And  in 
case  any  prisoner  shall  be  entitled  to  any  copyhold  or  customary 
estate,  tne  assignment  shall  be  entered  on  the  court  rolls  of  tiie 
manor ;  and  thereupon  it  shall  be  lawful  for  the  assignee  or  as- 
signees to  surrender  or  convey  such  copyhold  or  customary  estate 
to  any  fividMuwr  or  purchaiser^,  and  the  rents  and  profits  shall  be 
in  the  neaa  tine  received  by  such  assignees  for  the  benefit  of  tfao 
creditors,  without  prejudice  nevertheless  to  the  lordtor  lords  of  the 
manor.  And  such  assignee  or  assignees  are  fully  empowered  to  sue 
in  tlicir  own  names^  for  the  recovery,  obtaining,  and  enforcing  any 
estate,  effects,  or  rights  of  such  prisoner ;  and  also  to  execute  any 
trust  or  power  vested  in  or  created  for  the  use  or  benefit  of  such 
priBoner,  but  in  (rust  for  the  benefit  of  the  creditors,  and  to  give 
such  cbseharges  as  may  be  requisite.  And  every  such  assignment 
ihall  he  entered  on  the  proceedings  of  the  court,  and  an  ofiice  copy 
shall  fee  sufficient  evidence  thereof  in  all  courts,  and  to  all  intents 
ind  porposes*  And  every  such  assignee  or  assignees  shall,  witli  all " 
poBvenkat  speed,  after  accepting  such  assignment^  use  their  best 
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endeavoufs  to  receive  and  get  in  the  estate  and  effects  of  sudi  pri*- 
'  isoner,  aod  shall,  with  all  convenient  speed,  make  sale  of  ail  the 
estate  and  effects  of  such  prisoner.  And  if  such  prisoner  shall  be 
interested  in,  or  entitled  t6  any  real  estate,  either  in  possessioa,  re* 
version,  or  expectancy,  the  same  within  the  space  of  two  montits 
after  such  assignment  and  conveyance,  or  within  such  other  time 
as  the  court  shall  direct,  shall  he  sold  by  public  auction,  in  suc^ 
manner  and  place  as  the  major  part  of  the  creditors  i[who  shall 
assemble  together  on  any  notice  published  in  the  London  Gazette, 
and  in  some  daily  paper  published  in  London  or  within  the  biUs  of 
mortality,  if  the  prisoner  before  going  to  prison  resided  in  London 
or  within  the  bills  of  mortality ;  and  if  such  prisoner  resided  else* 
where,  then  in  some  printed  newspaper  published  and  generally  cb:- 
culated  in  or  near  the  county,  riding,  division,  city,  town,  liberty^ 
or  place  in  which  he  resided  before  he  was  committed  to  prison  ; 
thirty  days  before  such  sale  shall  be  made)  shall,  under  their  hands^ 
approve.  And  such  assiffnee  or  assigMes,  at  the  end  of  Uiree  months 
at  the  farthest,  and  so  from  time  to  time  as  occasion  shall  require^ 
shall  make  up  an  account  of  such  prisoner*s  estate,  and  make  oath 
in  writing,  before  an  officer  of  the  ooitrt,  or  one  or  more  justice  <»r 
justices  of  peace  of  the  county,  riding,  division,  city,  town,  liberty* 
or  place  in  which  such  assignee  or  assignees  shall  reside,  that  such 
account  contains  a  fair  and  just  account  of  the  estate  and  effects  of 
every  ^ch  prisoner  got  in  by  or  for  such  assignee  or  assignees, 
and  of  all  payments  made  in  respect  thereof;  and  that  all  payments 
in  every  such  account  charged  were  truly  and  bond  fide  made  and 
paid ;  which  account  so  sworn  shall  be  filed  with  the  proper  officer 
of  the  court :  and  if  it  shall  appear  that  such  assignee  or  assignees 
have  in  their  hands  any  balance  wherewith  a  dividend  may  be  made, 
they  shall  forthwith  declare  the  amount  of  the  balance ;  and  notice 
of  the  making  of  every  such  dividend  shall  be  published,  in  like 
manner  as  a  meeting  of  creditors  is  directed  to  be  published^  thirty 
days  at  least  before  such  dividend  shall  be  made ;  and  every  c^reditor 
whose  debtfi  shall  be  stated  admitted  in  the  prisoner's  sch^ule  shall 
be  allowed  to  receive  a  share  of  such  dividend,  unless  such  prisoao'^ 
the  assignees,  or  any  other  creditor,  shall  object  to  any  such  debt^ 
in  which  case  the  court  shall  have  power  to  decide  upon  it.     4  7« 

Where  prisoners  discharged  may  be  entitled  to  annuities  for  their 
own  lives,  or  other  uncertain  interests,  or  to  reversionary  or  coin 
ti^^ent  interests,  or  to  property  under  such  drcnmstances  that 
the  immediate  sale  thereof  may  be  very  prejudicial  to  them,  it  sliaH 
be  lawful  for  the  court  to  take  into  consideration  all  the  cimini- 
stances  affecting  such  property,  either  at  the  time  of  the  prisoner^ 
discharge,  or  at  any  subsequent  time ;  and  if  it  shall  appear  reason- 
able to  make  any  special  order  touching  the  same,  it  may  direct  in 
what  manner  such  property  shall  be  managed  focthe  benefit  of  the 
creditors  until  the  same  can  be  properly  sold,  or  until  payment  of 
all  such  creditors,  and  make  such  order  touching  the  sale  or  dis- 
position of  such  property  as  to  the  court  shall  seem  reasonable. 
'  And  if  it  shall  appear  to  the  court  that  tbe  debts  of  such  prisoner 
can  be  di:>charge(i  by  meaus  of  moiiey  raised  by  way  of  mwrtgage, 
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instead  of  raising  the  same  by  sale,  it  shall  be  lawful  for  the  court- 
to  give  all  necessary  directions  for  such  purpose.     §  8. 

In  case  any  prisoner  or  any  of  his  creditors  shall  be  dissatisfied 
with  the  conduct  of  the  assignees,  or  if  they  neglect  to  do  their 
duty  in  iM^y  respect,  the  court  may  direct  inquiry  into  their  conduct, 
and  in  case  of  malversation  award  costs  against  them.     §  9. 

Annuity  creditora  are  entitled  to  receive  a  dividend  or  dividends 
of  the  estate  of  such  prisoners,  in  such  manner  and  upon  such 
terms  and  conditions  as  subh  creditor  or  creditors  would  have  been 
entitled  uato  by  the  laws  now  in  force  if  the  prisoner  had  become 
bankrupt;  the  amount  upon  which  such  dividend  shall  be  calcu-: 
l^ed,  and  the  terms  and  conditions  on  which  the  same  shdll  be  re- 
ceived, being  first  settled  by  the  court;  aud  without  prejudice  in. 
future  to  their  respective  securities,  otherwise  than  as  the  same 
wonld  have  been  affected  by  a  proof  made  in  respect  thereof  by  a 
creditor  under  a  commission  of  bankrupt,  and  a  certificate  obtained 
by  the  bankrupt  under  such  commission.    §  10. 

No  suit  at  law  for  the  benefit  of  the  prisoners  estate  can  be 
commenced  by  the  assignees  without  the  consent  of  the  minority 
Qf  the  creditors  in  value.     §  11. 

Where  persons  claiming  the  benefit  of  the  act  are  seised  of 
lands,  and  have  power  to  lease,  the  like  power  is  extended  to  the- 
assignees.    §  12. 

The  assignees,  with  the  consent  of  the  major  part  of  the  cre- 
ditors in  value,  and  of  one  of  the  commissioners  of  the  court,  may: 
compound  for  any  debt  due  to  the  prisoner,  where  it  may  appear, 
necessary,  and  for  the  benefit  of  his  estate.     §  13. 

In  case  any  assignee  or  assignees  shall  be  unwilling  to  act,  or 
should  die,  &c.  the  court  may  appoint  fresh  assignees.     §  14. 

In  case  any  assignee,  or  the  heirs,  executors,  or  administrators 
of  any  deceased  assignee,  shall  not  deliver  over  any  part  of  the  es- 
tate or.  effects,  or  pay  the  balance  of  the  produce  thereof  in  his  or 
their  hands,  it  shall  be  lawful  for  the  court  to  order  the  person  or 
persons  so  offending  to  be  arrested  and  committed  to  the  county 
gaol,  there  to  remain,  without  bail  or  mainprise,  until  they  shalL 
have  fulfilled  their  duty,  or  until  the  court  shall  make  other  order* 
to  the  contrary.    §  15. 

After  the  petition  and  schedule  of  the  prisoner  shall  have  been 
respectively  filed  in  the  court,  notice  thereof  is  to  be  given  to  the 
creditor  or  creditors  at  whose  suif  such  prisoner  shall  be  detained, 
or  the  attorney  or  agent  of  such  creditor  or  creditors,  and  to  the 
other  creditors  uam^  in  the  schedule  of  such  prisoner,  or  such  of 
them  as  the  said  court  shall  think  fit,  and  to  be  inserted  in  the 
London  Gazette,  and  also,  if  the  court  shall  think  necessary,  in 
some  other  newspaper  or  newspapers;  and  a  day  and  place  for  the 
hearing  of  the  matter  of  such  petition  shall  be  appoiated.  And  in 
case  such  notice  as  the  court  shall  direct  shall  have  been  given  by. 
any  creditor,  of  his  or  her  intention  to  oppose  the  prisoner's  dis-. 
diarge,  it  shall  and  may  be  lawful  both,  for  the  said  creditor,  and 
any  other  of  the  creditors  of  the  said  prisoner,  to  oppose  such  pri- 
^oitf.s  disoharge>  and  for  that  purpose  to  pat  such,  questions  and 
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examine  ^ch  witnesses  as  the  court  shaU  think  fit,  toochiof  tke 
matters  contained  in  such  petition  and  schedule;  hot  no  creditor 
shall  examine  or^oppose  the  discharge  of  such  prisoner^  until  he 
shall  make  oath  or  affidavit  of  his  debt,  or  otherwise  satisfy  the 
court  of  his  right  to  oppose  such  prisoner's  disclmrge.  And,  at  such 
hearing,  any  creditor  or  creditors  so  opposing  may  require,  w 
the  court  may,  if  it  shall  deem  necessary,  order,  that  it  shall  be 
referred  to  an  officer  of  the  court  to  investigate  the  accomts  of 
the  said  prisoner,  and  to  examine  into  the  truth  of  his  schedule, 
and  to  report  thereon  to  the  Court.  And  in  case  such  prisoner  sbitt 
not  be  opposed,  and  the  x^ourt  shall  be  satisfied  with  the  said  sche- 
dule, and  that  such  prisoner  is  entitled  to  the  benefit  of  the  act, 
then  the  court  shall  order  the  prisoner  to  be  discharged  from  ett§- 
tody  forthwith,  or  so  soon  ais  such  prisoner  shall  have  been  in  custody 
at  the  suit  of  one  or  more  of  the  persons  who  were  creditors  at  tke 
time  of  petitioning,  or  who  have  since  become  creditors  in  respect 
of  debts  then  growing  due,  lor  such  period  or  periods  not  exceed- 
ing six  months  in  the  whole,  to  be  computed  from  the  time  €i  fihnf 
the  petition  of  such  prisoner;  and  such  discharge  shall  extend  lo 
all  process  issuing  from  any  court  for  any  contempt  of  any  court, 
ecclesiastical  or  civil,  by  nonpayment  of  money,  or  of  eosts  or 
expences  in  any  cause  or  proceeding  in  any  court,  ecclesiastical  or 
civil.  And  in  case  it  shall  appear  to  the  court,  that  the  oppositkNi 
to  the  petition  of  such  prisoner  by  any  of  his  creditors  is  frivoloBs 
and  vexatious,  then  it  shall  be  lawful  for  the  said  court  to  awvd 
such  costs  as  shall  appear  to  be  just  and  reasonable.    ^  16. 

When  it  shall  appear  to  the  court  that  the  prisoner  has  destroyed 
his  books,  or  otherwise  acted  in  a  fraudulent  manner  towards  \k 
^creditors,  it  may  order  him  to  be  imprisoned  for  any  tcim  not  ex- 
ceeding three  years.     §  17. 

Or  when  prisoners  shall  have  contracted  debts  fraaduloitly,  Ac 
.  or  put  their  creditors  to  any  unnecessary  expence,  the  conrt  nsy 
extend  the  time  of  imprisonment  to  two  years.     ^18. 

And  in  all  cases  where  such  prisoner  shaU  not  be  ordered  to  be 
discharged  forthwith,  but  to  be  liable  to  imprisonment  at  the  siit 
of  his  creditor  or  creditors,  or  of  any  or  either  of  them,  it  shaU  be 
lawful  for  the  court,  on  the  application  of  such  prisoner,  to  ofder 
the  creditor  or  cjreditors  at  whose  suit  such  prisoner  sfafill  be  ia- 
prisoned,  to  pay  to  such  prisoner  such  sum  or  simis  of  money,  not 
exceeding  the  rate  of  four  shillings  by  the  week  in  the  whole,  at 
such  times  and  in  such  manner  as  the  court  shaU  direct;  and  that, 
o»  failure  of  payment  thereof  as  directed  by  the  eoiurt,  sacfa  piv 
soner  sfaiall  be  forthwith  discharged  from  custody  at  tke  suit  •#  tke 
creditor  or  creditors  so  failing  to  pay  the  saitoe.    §  1^. 

Justices  of  the  peace  at  the  general  quarter  sessions,  or  gtaeial 
sessions  of  the  peace,  shall  and  ma^  in  open  conrt  appoint  as  BSiy 
fit  persons  as  they  shall  judge  sufficient,  to  be  examsaen  within 
their  respective  jurisdiction.     §  20. 

The  court  may  direct  final  exiaamiations  to  he  taken  at  qtttiB 
sessions ;  notice  thereof  to  be  given  in  the  Isndmn.  OaseMe  at  stkv 
pa^Es.    And  in  ca;»e  any  one  cre<titor  shaii  give  twodayanoticsti 
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sucih  priBooer  ef  bis  iatentHMi  to  oppose  aiicb  priaoaer's  dUcliafge» 
then  it  fthall  be  lawful  for  sucb  creditor,  or  an^r  other  creditor>  to 
oppose  sueh  prisoner  a  discharge,  aad  to  put  to  sucb  pv isooer  all 
such  questions  as  to  such  justices  shall  appear  vd^vant  and  (uroper, 
and  such  prisoner  shall  answer  upon  oath  all  such  questions.    And 
if  it  shall  appear  to  such  justices  to  be  expedient  and  proper  that 
the  accounts  of  such  prisoner,  and  the  matters  of  his  schedvle, 
should  be  further  investigated  and  examined,  tben  it  shall  be  law- 
ful for  thetn  to  adjourn  the  hearing  of  the  petition  of  such  prisouei 
to  some  subsequent  general  or  quarter  or  adjourned  sessions,  aad 
at  the  request  of  any  one  or  more  creditors  to  order  and  direct  thai    ' 
some  one  of  the  examiners  appointed  by  the  said  justices  shall 
examine  into  the  matters  of  the  said  schedule,  and  certify  his 
opinion  thereon  to  the  said  justices  at  kucb  general  or  quarter  or 
adjourned  sessions ;  and  such  examiner  shall  receive  for  his  trouble 
the  sum  of  one  pound  and  no  more  for  every  meeting  under  such 
order,  to  be  paid  by  the  person  or  persons  requiring  the  s^me.    And 
in  case  it  shall  appear  that  such  prisoner  is  entitled  to  the  benefit  of 
the  act,  then  the  said  justices  shall  so  declare  and  adjudge,  and  shall 
certify  the  same  to  the  court.     And  in  case  it  shall  appear  to  the 
said  justices  by  such  examination,  or  by  evidence,  that  such  pri- 
soiier  shall  have  contracted  any  debts,  against  which  he  shall  seek 
to  be  discharged,  fraudulently,  or  without  any  reasonable  or  proba- 
ble expectatiou,  at  the  time  oi'  contracting,  of  being  able  to  pay  the 
same,  or  shall,  with  intent  to  conceal  the  state  of  his  affiairs,  or  to 
defeat  the  objects  of  this  act,  have- destroyed  or  otherwise  wilfully 
prevented  the  production  of  auy  books,  papers,  or  writings,  or  shall 
have  kept,  or  cause  to  be  kept,  false  books,  or  made  fabe  entries, 
oriiave  wilfully  and  fraudulently  altered  or  falsified  any  sucb  books» 
papers,  or  writings,  or  shall  in  any  respect  have  been  guilty  of  fraud, 
ia  contracting,  discharging,  or  concealing  any  debt  due  from  the 
a^d  prisoner  to  any  of  his  or  her  creditors,  or  shall  have  fraudulently 
made  away  with,  charged,  mortgaged,  or  concealed  any  part  of  his 
or  ber  property,  of  what  kind  soever,  either  before  or  after  the  com- 
mencement of  his  or  her  said  imprisonment,  or  of  giving  an  undue 
preference  to  any.  of  the  said  creditors,  or  that  such  prisoner  shall 
have  put  any  of  such  creditors  as  shall  have  proved  their  debts  to 
unnecessary  expence,  by  any  vexatious  or  frivolous  defence,  or  im- 
pvopei  delay  in  any  suit  for  recovering  the  same,  or  that  such  pri- 
soner shall  have  wilfully  or  fraudulently  omitted  any  effects  or  pro- 
perty whatsoever,  to  the  value  of  not  less  than  twenty  pounds  in 
Uie  whole,  in  the  schedule  which  the  said  prisoner  shall  first  have 
delivered  into  the  court ;  then  such  justices  shall  so  declare  and 
adjudge,  and  shall  also  declare  and  adjudge,  in  like  manner,  and 
s«sljje^  to  the  same  limitations  as  are  herein-before  mentioned  aad 
imposed  in  such  eases  upon  the  court  itself,  for  what  period  of  time 
s^iacli  prisoner  shall  remain  in  actual  custody  before  such  prisoner 
siiflfcll  be  discharged  from^  custody.    ^  21. 

After  the  prisoner's  committal,  if  he  should  be  removed  by  writ 
<»#  Atfleat  40nm,  afidaytls  of  creditors  may  be  f eceived  in  opposi- 
tmem  to  Us  iU9charge>  except  ia  Surrey,  Middlesex,,  or  the  qity  of 
l^ondon.    §  22. 
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The  order  of  court  for  the  discharge  of  prisoaer  is  to  be  fioal, 
unless  obtained  upon  false  evidence,  Sec.  in  which  cases  the 
prisoner  may  be  remanded,  and  afterwards  brought  up  for  re- 
examination.   §  23. 

In  case  of  false  swearing,  the  prisoner  is  subject  to  the  punish- 
nent  inflicted  for  perjury.     ^  24. 

When  any  order  for  the  discharge  of  any  prisoner  shall  be  made, 
the  court  may  also  order  that  a  judgment  shall  be  entered  up 
against  such  prisoner  in  some  one  of  the  superior  courts  of  West- 
minster, in  the  name  of  the  assignee  or  assignees,  or  of  such  pro- 
Tisional  assignee  as  aforesaid,  for  the  amouut  of  the  debts  of  such 
prisoner  which  shall  at  the  time  remain  due  and  unpaid,  and  from 
which  such  prisoner  shall  be  discharged  by  such  order ;  and  the 
said  prisoner  shall  execute  a  warrant  of  attorney  to  authorize  the 
entering  up  such  judgment;  and  such  judgment  shall  ha^e  the 
force  of  a  recognizance ;  and  such  order  of  the  court  shall  be  a 
sufficient  authority  to  the  proper  officer  for  entering  up  such 
judgment ;  and  when  it  shall  appear  to  the  satisfaction  of  the  court 
that  such  prisoner  is  of  ability  to  pay  such  debts,  or  any  part 
thereof,  or  that  he  is  dead,  leaving  assets  for  that  purpose,  the 
court  may  permit  execution  to  be  taken  out  upon  such  judgment, 
or  put  in  force  any  other  power  g^ven  by  this  act  against  the  pro- 
perty acquired  by  such  prisoner  aijber  his  discharge,  for  such  sum 
of  money  as  under  all  the  circumstances  of  such  prisoner  the 
court  shall  order ;  and  such  further  proceeding  shall  and  may  be 
had,  according  to  the  discretion  of  the  court,  from  time  to  time, 
until  the  whole  of  the  debts  due  to  the  several  persons  i^inst 
whom  such  discharge  shall  have  been  obtained  shall  be  fully  paid 
and  satisfied,  together  with  such  costs  as  such  court  shall  ttunk  fit 
to  award ;  and  no  scire  facioi  shall  be  necessary  to  revive  such 
judgment  on  account  of  any  lapse  of  time :  provided  always,  that 
in  case  any  such  application  against  such  prisoner  shall  appear  ta 
the  court  to  be  ill-founded  and  vexatious,  it  shall  be  lawful  for  the 
court,  not  only  to  refuse  to  make  any  order  on  such  application, 
but  also  to  dismiss  the  same  with  costs.     §  25. 

But  no  prisoner,  after  judgment  is  so  entered  up,  is  to  be  sub- 
ject to  imprisonmeut  by  reason  of  the  same.     %  26. 

Where  any  prisoner  shall  be  declared  entitled  to  the  benefit  of 
the  act,  no  execution  shall  issue 'against  such  prisoner  for  debt 
contracted  prior  to  his*  actual  confinement:  but  a  prisoner  may 
be  proceeded  against  on  that  which  could  not  be  put  in  force  at 
his  discharge.     §  28. 

In  case  any  prisoner  shall,  after  his  discharge,  become  entitled 
to  any  stock  in  the  public  funds,  or  to  any  bills  of  exchange,  pro- 
missory notes,  bank  notes,  or  other  choses  in  action,  or  other  pro- 
perty which  by  law  cannot  be  taken  in  execution  under  the  said 
judgment,  andf  such  prisoner  shall  have  refused  to  convey,  assign, 
or  transfer  the  same,  or  so  much  of  them  as  may  be  sufficient  to 
satisfy  the  said  judgment,  then  the  assignee  or  assignees  may  apfdy 
by  petition,  that  the  said  prisoner  may  be  remanded  to  cmtodj 
(which  shall  in  such  cases  always  be  within  the  walls  of  the  prison 
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frbui  whence  sach  prisoner  shall  hare  been  difiK;harged)  until  be 
shall  convey,  assign,  and  transfer  the  same,  or  as  much  thereof  as 
the  court  shall  direct,  towards  the  satisfaction  of  such  judgment, 
to  such  assignee  or  assignees.     §  29. 

In  case  any  person  or  persons,  body  politic  or  corporate,  shal)^ 
after  the  discharge  of  any  prisoner,  become  possessed  of,  or  have 
under  their  power  or  controul,  any  stock  in  the  public  funds,  or  any 
legacy,  money  due  or  growing  due,  bills  of  exchange,  promissory 
notes,  bank  notes,  securities  for  money,  goods,  and  chattels,  or  any 
other  property  whatsoever,  belonging  to  such  prisoner,  or  held  in 
trust  for  him,  or  for  his  use  and  benefit,  or  to  which  such  prisoner 
shall  be  in  any  way  entitled ;  or  in  case  any  such  persons  shall  be 
in  any  manner  indebted  to  such  prisoner,  it  shall  and  may  be  law- 
ful for  the  court,  upon  the  application  of  any  assignee  or  creditor 
of  such  prisonei^,  to  cause  notice  to  be  given  to  such  persons,  to 
bold  and  retain  the  said  property  till  the  court  shall  make  further 
order  concerning  the  SHme ;  and  thereupon  it  shall  be  lawful  for  the 
court  further  to  order  such  persons  to  deliver  over  such  property, 
and  to  pay  such  debts  as  aforesaid,  or  any  part  thereof,  to  the  re- 
ceiver of  the  said  court,  or  to  the  assignee  or  assignees  of  such  pri- 
soner, fot*  the  general  benefit  of  his  creditors  entitled  to  claim 
under  such  judgment.     §30. 

The  court  may  appoint  attorneys  to  practise  in  it.     §  31. 
Prisoners  wilhilly  omitting  any  thing  in  their  schedule  as  finally 
amended  (except  wearing  apparel,  &c.  not  exceeding  20/.)  are  sub- 
ject to  three  years  imprisonment.     §  33.  ^ 

No  conveyance,  assignment,  letter  of  attorney,  affidavit,  orother 
proceedings  whatsoever,  before  or  under  any  order  of  the  court, 
or  before  any  justices  of  the  peace  acting  in  the  execution  of  the 
act,  shall  be  liable  to  the  payment  of,  or  be  chargeable  with  the 
payment  of  any  stamp  or  other  duty  whatsoever.     §  34. 

Advertisements  are  not  to  be  charged  more  than  three  shillings 
each,  and  are  exempt  from  stamp  duties.     §  35. 

Proceedings  of  commissioners,  and  their  powers  under  the  former 
act  for  the  relief  of  insolvent  debtors,  arc  extended  to  this  act.  §  36. 
And  all  the  records,  papers,  documents,  and  money,  of  and  be- 
long'iDg  to  or  received  under  the  authority  of  the  court  established 
by  virtue  of  the  said  act,  shall  be  delivered  over  to  the  chief  clerk 
of  the  court ;  and  which  said  records  shall  be  deemed  and  taken  to 
be  the  records  of  the  court.    §  37. 

Assignees'  power  is  not  to  extend  to  the  effects  of  officers  of 
the  army  or  navy,  &c.  or  beneficed  clergymen ;  but  sequestration 
of  the  profits  of  the  benefice  may  be  applied  for  the  benefit  of 
creditors/  and  the  portion  of  the  pay  of  officers  may  be  obtained  by 
application  to  the  proper  authority.     §  38. 

Justices  of  Kesteven  and  Holfand,  in  the  county  of  Lincoln, 
may  hold  their  quarter  sessions  for  the  purposes  of  this  act  in  the 
division  of  Lindsey.     §  39. 

The  provisions  of  this  act  shall  not  extend  to  crown  debtors, 
unless  three  of  the  loixis  commissioners  of  the  treasury  shall  ^ive 
llieir  consent  thereto.     §40. 
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Prboners  uiider  writ  of  ci^wm  id  cases  of  ext^sts,  may  apply  to 
Ihe  barons  of  Exchequer  to  be  discharged.    §  41 . 

Uncertificated  bankrupts  are  not  entitled  to  a  discharge  under 
this  act  for  debts  which  might  have  been  proved  under  the  com^ 
mission,  unless  in  custody  for  three  years.    ^  42. 

No  person  having  had  the  benefit  of  an  insolvent  act  shall  be 
entitled  to  farther  relief  within  five  years,  unkss  three-fourths  in 
number  and  value  of  the  creditors  cotisent  thereto,  or  it  shall  be 
made  appear  to  the  satisfaction  of  the  court,  that  such  person 
has,  since  his^or  her  fonner  discharge,  endeavour^,  bv  industry 
and  frugality^  to  pay  all  Just  demanm,  and  has  incurred  no  unne- 
cessary expence,  and  that  thcdebts  which  such  person  has  incurred 
have  been  necessarily  incurred  for  the  maintenance  of  his  or  her 
family^  or  that  the  insolvency  of  such  person  has  arisen  from  mis^ 
fortune,  or  from  inability  to  acquire  subsistence  for  himself  or 
hersdf,  and  his  or  her  family.     §  48. 

By  section  44,  provsion  is  made  for  the  benefit  of  prisoners  who 
may  become  insane  during  their  confinement. 

The  officer  of  the  court  is  to  produce  schedules  and  proceedings 
of  the  court,  when  required,  to  the  prisoner  or  his  creditors,  which 
documents  are  to  be  admitted  in  all  courts  as  legal  evidence.    §  46. 

Prisoners  may,  after  their  discharge,  be  examined  as  to  their 
estate  and  effects,  on  the  application  of  assignees;  and  sncfa  per- 
sons refusing  to  appear,  or  to  answer  questions,  &c.  may  be  com- 
mittted  uutU  they  conform  to  the  orders  of  the  court.    §  4G. 

Assignees  may  Jbe  exanuned  within  six  months  after  their  ap-. 
pointment;  and  dividends  remaining  in  their  hands  for  twelve 
months  shall  be  immediately  paid  into  qourt ;  and  in  default  of 
payment,  it  shall  be  lawfiil  for  the  court  to  make  such  summary 
remedy  for  the  purpose,  by  a  distress  and  sale  of  the  goods  awl 
chattels  of  such  ass^nee  or  assignees,  as  to  them  sh^l  seem  pro^ 
per;  and  if  no  sufficteat  distress  can  be  found,  the  court  shall  be 
at  liberty  to  commit  the  oliender  to  the  common  gaol  or  house  of 
correction,  Without  bail  or  mainprize,  there  to  remain  until  the 
court  shall  make  other  order  to  the  contrary.     §  47. 

Costs  may  be  recovered  from  any  person  or  persons  in  the  same 
manner  as  costs  awarded  by  a  rule  of  any  of  the  siqierior  eoorts  at 
Westminster  may  be  recovered.     §  48.  ^ 

AH  petitions  and  other  proceedings  relating  thereto,  of  all  per« 
sons  confined  as  aforesaid,  and  in  the  custody  ol'  the  sheriffs  mi 
London  and  sheriff  o^  Middlesex,  and  of  the  warden  of  the  Fleet 
Prison*  may,  if  the  court  shall  think  fit,  be  heard  and  determined 
at  the  Guildhall  in  and  for  the  said  city  of  London »  or  at  the 
Sessions-House  in  the  Old  Bailey,  or  at  such  other  ptace  in  the 
city  of  London  as  the  saiii  commissioners  for  the  time  being  Rbatt 
appoint  for  that  purpose.     §  49. 

Persons  discharged  from  contempts  of  court  for  nonpayment  oi 
costs  to  be  rclieve<i  from  other  costs,  Sec     §  50. 

This  act  not  to  defeat  the  )>roccedings  in  any  commbston  oi~ 
bankrupt.     §51. 
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Leatiofa  House. 

X  Hif  Indentiirr,  made  the  day  of  io  the 

year  of  the  reign  ofourSovereij^  Lord  Georpc  the  Fourth,  by 
thegraeeofGod,  of.  the  United  Kingdom  of  Omt  Britain  aad  Ireland. 
King,  Defender  of  the  Faith,  &c.  and  in  the  year  of  onr  Lord 
between  A.  A.  of  of  the  one  part,  and  U.  H. 

of  of  the  other  part,  witnesteth.  That,  for  and  in  eonti* 

deration  of  the  yearly  rent,  and  of  the  covenants,  provisoes,  and  ame* 
menis  hereiiiafier  reserved  and  contained,  by  and  on  tne  part  and  behalf  of 
the  said  H.H.  his  executors,  administrators,  and  assigns,  to  be  paid, 
obicrvrd,  and  performed,  he  the  said  A.  A.  hath  demised  and  leased,  aiid 
by  these  presents  doth  demise  and  lease,  unto  the  said  H.  H.  his  exe* 
cutors,  administrators,  and  assigns,  all  that  messuage  or  tenement  and 
divrlling-heose  situate  and  being  on  the  side  or  part  of 

street,  in  the  parish  of  ^       in  the  city  of  London,  together  with 

[here  describe  ike  pariiculars  ofihe  premisefi  and  also  all  ways,  passages, 
fighu,  easements,  rooms,  vaults,  cellars,  areas,  yards,  wateroourtes, 
profitt,  conveniences,  hereditaments,  and  appurtenancea  whatsoever,  to  the 
said  meskiage  or  premises  hereby  demised  belonging,  or  in  any  ways  apperr 
tainrng,  or  reputed  «r  known  to  be  part,  parcel,  or  member  thereor ;  all 
and  singular  which  said  messuage  and  premises  are  now  or  lately  were  \w 
the  occupation  of  G,G.  his  assignee  or  assigns ;  to  have  and  to  hold  the 
said  messuage  or  tenement  and  premises,  with  the  appurtenances  hereby 
demised,  or  so  mentioned  to  be,  unto  the  said  H.H.  his  executors,  admi- 
nistrators, and  assigns,  from  the  25th  day  of  December  last  past,  for  and 
during  the  term  ot  twenty-pne  years  thence  next  ensuiilg,  and  folly  to  be 
complete  and  ended  {  determinable,  nevertheless,  at  the  expiration  of  the 
first  seven  or  fourteen  years  thereof,  upon  such  conditions  as  are  hereinafter 
mentioned :  be  the  said  H.H.  his  executors,  administrators,  and  assigns, 
yidding  and  paying  yearly  and  every  year  during  the  said  term  unto  the 
iaid  A.  A.  his  executors,  administrators,  and  assigns,  the  yearly  rent  or 
sum  of  pounds,  of  lawful  money  of  the  United  Kingdom  of 

Great  Britain  and  Ireland  current  in  Great  Britain ;  the  same  to  be  paid 
by  equal  quarterly  payments,  on  the  respective  days  following;  namely, 
on  the  8Ath  day  of  March,  the  24th  day  of  June,  the  9Qt\i  day  of  Septem- 
ber, and  the  25th  day  of  December  in  every  year,  (save  and  except;  at  all 
times  during  the  said  term,  such  proportionable  part  otthe  said  yearly  rent 
of  pounds  as  shall  or  may  grow  due  during  such  time  as  the 

messuage  or  tenement  hereby  demised  shall,  without  the  hindrance  of  the 
said  H.n.  his  executors,  administrators,  and  assigns,  be  and  remain  unin- 
habitable by  reason  of  accidental  6fe),  and  to  be  dear  of  all  and  all  manner 
of  parKameniary,  parochial,  and  other  taxes,  assessments,  rates,  and  dedoc- 
tions  whatsoever;  the  firstqoarterly  payment  thereof  to  commence  and  be 
miideon  the  24th  day  of  June  next  ensuing  the  date  of  these  presents. 

And  the  said  H.H.  doth  hereby,  for  himself,  his  executors,  administra- 
tors, and  assigns,  covenant,  promise,  and  agree  to  and  with  the  said  A.  A. 
his  executors,  administrators,  ^nd  assigns,  that  he  the  said  H.  H.  his  exe- 
cutors, administrators,  and  assigns,  snail  and  will  yearly  and  every  year 

4  o 


Digiti 


zed  by  Google 


658  APPENDIX. 

doring  the  coatinuance  of  the  said  term  hereby  detnked  (sate  and  except  tf 
aforesaid)  well  and  truly  pay,  or  cao&e  to  be  paid,  onto  the  said  A.A.  bta 
ezecatorSf  administrators,  and  assigns,  the  said  yearly  somor  rent   of 
pounds,  of  lawful  money  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  current  in  Great  Briuin,  on  the  respectite  days,  and 
In  the  manner  the  same  is  hereinbefore  made  payable ;  and  also  shall  and 
will  well  and  truly  pay,  or  cause  to  be  paid,  all  and  all  manner  of  taxes, 
Assessments,  rates,  and  impositions  whatsoerer,  parliamentary,  parocfaiaU 
or  otherwise,  (the  land-tax  only  excepted),  which  now  are,  or  shall  at  any 
time  during  the  continuance  of  the  said  term  hereby  demised  be  aasesaed, 
lated,  or  imposed  on  the  said  demised  messuage  or  tenement  and  premises, 
or  any  part  thereof,  or  on  the  said  yearly  rent  hereby  reserved,  or  maw 
part  thereof,  or  on  the  said  H.H.  his  executors,  administrators,  and 
assigrns,  on  account  thereof.     And  also  he  the  said  H.H.  his  executors, 
admmistrators,  and  assigns,  shall  and  will,  at  his  and  their  own  pmper  costs 
and  charges,  cause  to  be  well  and  sufficiently  painted  all  the  outside  imood 
and  iron  work  belonging  to  the  said  messuage  or  tenement  and  prenatsca 
hereby  demised,  every  third  year  during  the  continuance  of  the  said 
term ;  and,  at  his  and  their  like  proper  costs  and  char^,  shall  and  will  at 
all  times  during  the  continuance  of  the  said  term  keep  in  a  good,  sufficient, 
and  tenantable  state  of  repair,  as  well  all  and  sint^ular  the  glass  and  other 
windows,  wainscots,  rooms,  floors,  partitions,  ceilin|c;s,  tilings,  walls,  rails, 
fences,  pavements,  graies,  sinks,  privies,  drains,  wells,  and  watercourses, 
as  also  all  and  every  other  the  pans  and  appurtenances  of  the  said  messuage 
or  tenements  and  premises  hereby  demised,  (damage  happening  by  casual 
fire  only  excepted.)     And  further,  that  it  shall  be  lawful  for  the  said  A.  A. 
his  executors,  administrators, and  assigns,  either  alone  or  with  others,  twice 
in  every  year  during  the  said  term  hereby  granted,  at  such  times  of  the  year 
as  to  htm  or  them  shall  seem  meet,  to  enter  at  seasonable  times  of  the  daj 
into  and  upon  the  said  messuage  or  tenement  and  premises  hereby  demised, 
^nd  every  part  thereof,  and  there  to  view  and  examine  the  suie  and  con- 
dition thereof,  notice  of  such  intention  to  view  being  at  all  times  previously 
given  unto  the  said  H.  H.  his  executors,  administrators,  and  assigiu,one 
day  at  least  before  the  same  shall  take  place;  and  in  case  any  decay  or  want  of 
reparation  be  found  on  such  view,  the  said  H.  H.  for  himself^  his-execators, 
administrators,  and  assigns,  doth  hereby  povenaot,  promise,  and  agree,  to 
and  with  the  said  A.  A.  his  executors,  administrators,  and  assigns,  to  cause 
the  same  to  be  well  and  sufficiently  repaired  and  amended  wi thin *the  space 
of  six  months  after  notice  thereof  in  writine  shall  have  been  given  to  him 
or  them  for  that  purpose.    And  the  said  H.H.  doth  for  himaelf^iiis  eictcii* 
tors,  administrators,  and  assigns,  promise,  covenant,  and  agree,  to  and  with 
the  said  A.  A.  his  executors,  administrators,  and  assigns,  that  he  the  nid 
H.H.  his  executors,  administrators,  and  assigns,  at  the  end  or  earlier  deler^ 
anination  of  the  said  term  hereby  granted,  shall  and  will  leave  and  yield  up 
unto  the  said  A.A.  his  executors,  administrators,  and  assigns,  all  and  sin- 
gular the  said  messuage  or  tenement  and  premises,  with  their  appurtenances, 
'  in  such  good,  sufficient,  and  tenantable  state  of  repair  as  aforesaid,  together 
with  all  and  every  the  doors,  locks,  keys,  bolts,  bars,  chimney  pieces, 
dresisers,  shelves,  water  pi))es,  and  other  things  mentioned  in  an  inventory 
or  schedule*  hereunder  written,  or  hereunto  annexed,  in  as  good  plight 
and  condition  as  the  same  now  are  (reasonable  use  and  wear  thereof,  afwl 
casualties  happening  by  Bre,  only  excepted).     Provided  always,  and  these 
presents  are  upon  liiis  express  condition,  that  if  the  said  yearly  rent  hereby 
reserved,  or  any  part  thereof,  shall  be  in  arrears  and  unpaid  for  the  space 
of  days  next  after  any  of  the  days  whereon  the  same  is  herein- 

before covenantee!  to  be  paid  as  aforesaid  (it  being  first  lawfully  demanded), 
vr  if  the  said  H.H.  his  executors,  administrators,  and  assigns,  shall  not 
*  Tkifi  inventory  must  be  stamped. 
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well  and  truly  observe  and  keep,  according  to  iheir  tnie  intent  and  mean* 
ing,  all  and  every  the  covenants,  clauses^  provisoes,  and  agreements;  by  htm 
and  thiam  to  be  observed  and  kept,  iben  and  from  thenceforth,  in  either  of 
the  said  cases,  it  shall  be  lawful  for  the  said  A.  A.  his  executors,  administra- 
tors, and  assies,  to  re-enter  into  and  upon  the  said  hereby  demised  messuage 
or  tenement  and  premises,  or  any  part  thereof,  in  the  naihe  of  the  whole, 
and  the  same  to  have  aeain,  re- possess,  retain,  and  enjoy,  as  his  and  their 
former  estate;  and  the  said  H.H.  his  executors,  administrators,  and 
assigns,  and  all  other  tenants  and  occupiers  of  the  said  premises,  thereout 
uuerly  to  eject  and  remove;  and  that  from  and  after  such  re-eji  try.  made, 
ibis  lease,  and  every  clause  and  thint;  hereiti  contained,  shall  determine, 
and  be  utterly  void  to  all  intents  and  purposes,  any  thing  herein  contained 
to  the  contrary  notwiihsunding. 

And  the  said  A.  A.  for  himself,  his  executors,  administrators,  and  assigns, 
doth  covenant,  promise,  and  agree,  to  and  with  the  said  H.  H.  his  executors, 
administrators,  and  assigns,  by  these  presents,  in  manner  following ;  that 
is  to  say:  That  he  the  said  H.H.  his  executors,  administrators,  and  assigns, 
paying  the  rent  hereby  reserved  in  manner  aforesaid,  and  performing  the 
covenants  and  agreements  herein  contained,  and  by  him  and  them  to  be 
performed,  shall  and  lawfully  may  peaceably  and  quietly  hold,  occupy, 
and  enjoy  the  messuage  or  tenement,  and  all  other  the  premises  hereby 
demised,  for  and  during  tlye  said  term  of  twenty-one  years  hereby  granted, 
without  any  lawful  action,  suit,  or  interruption  of  (he  said  A.  A.  his  execu- 
tors, administrators,  or  assigns,  or  any  other  person  lawfully  claiming  by^ 
from,  or  under  him',  or  any  of  them ;  and  that  he  and  they  shall  be  freed 
and  discharged,  or  otherwijBe  by  the  said  A.  A.  his  executors,  administrators, 
and  assigns,  saved  harmless  and  indemnified  from  the  rents  and.  cdvenanis 
reserved  and  contained  in  a  certain  indenture  of  lease,  bearing  date  the 

day  01  in  the  year  of  our  Lord  whereby  the  sai<)  A.  A . 

holdcih  the  said  messuage  or  tenement  and  premises  hereby  demised  from 
the  date  hereof     /  for  the  term  of  sixty-one  years,  and  from'  all 

claims  and  demands  whatsoever  in  respect  thereof.  And  the  said  A.  A. 
doth  hereby  further  covenant,  promise,  and  agree  to  and  with  the  said  H.  H. 
his  executors,  administrators,  and  assigns,  that  the  said  A.  A.  his  execu- 
tors, administrators,  and  assigns,  shall  and  will,  before  the  expiration  of  thfs 
K resent  lease,  on  the  request,  and  ai  the  cosU  and  charges  of  the  said  H.  H. 
is  executors,  administrators,  and  assigns,  grant  and  execute  unto  him  and 
them  a  new  and  fresh  lease  of  the  messuage  or  tenement  and  all  other  the 
premises  hereby  demised,  wiih  their  appurtenances,  for  the  further  term  of 
years,  to  commence  from  the  expiration  of  the  term  hereby  granted ; 
the  same  to  be  at  the  same  yearly  rent,  payable  in  like  manner,  and  undet 
and  subject  to  the  Iikecovenants,'provisoes,  and  agreements,  (except  a  cove- 
naiM  for  the  renewal  thereof  at  ihe  end  of  such  further  term)  as  are  contained 
in  these  presents:  such  new  lease,  however,  to  be  granted  and  valid  only 
on  condition  that  the  said  H.H.  his  executors,  administrators,  and  assigns; 
do  execute  a  counterpart  thereof,  and  also  pay  unto  the  said  A.  A.  his  exe- 
cutors, administrators,  and  assigns,  the  sum  of  pounds  of  lawful 
money  of  the  United  Kingdom  of  Great  Britain  and  Ireland  current  in 
Great  Britain,  at  the  time  of  executing  the  said  lease,  as  and  by  way  of  fine 
or  premium  for  the  renewal  thereof.  And  also,  that  if  the  said  H.  H.  hu 
executors,  administrators,  and  assigns,  shall  be  desirous  to  quit  the  said 
messuage  or  tenement  and  premises  hereby  demised  at  the  expiration  tif  ihe 
first  seven  or  first  fourteen  years  of  the  term  of  twenty-one  years  hereby 
granted  thereof;  and  of  such  his  or  their  desire  shall  give  notice  in  writing 
to  the  said  A. A.  his  executors,  administrators,  and  assigns,  six  calendar 
inonihs  tiefore  the  expiration  of  the  said  first  seven  or  fourteen  years,  as  the 
case  may  be,  then  and,in  such  case  (all  arrears  of  rent  being  duly  paid,  artd 
«he  said  messuage  or  tenement  and  ait  other  the  premltes  hereny  demised 
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being  in  such  repair  as  they  are  hereiuberorc  covenanted  to  be  maintaiocd 
.and  left  in)  this  lease,  and  every  clause  and  thing  herein  conuined,  shallj,at 
the  expiration  of  the  first  seven  or  fourteen  vears  of  the  said  term  of  twenty- 
one  years  hereby  granted  (whichever  be  in  the  said  notice  expressed),  deter- 
.mine  and  be  utterly  void  to  all  intents  and  purposes,  in  like  manner  as  if 
the  whole  term  of  twentvoue  years  had  run  out  and  expired,  any  thing  in 
these  presents  conuinea  to  the  contrary  notwithstanding.  In  witness 
whereof  the  said  parties  have  hereunto  set  their  hands  and  seals,  the  day 
and  year  first  aboVe  written. 

A.  A.   (Seal.) 
Sealed  and  delivered  in  the  presence  of  H.H.    (Seal.) 

,B.B.  of 

G.G.oT     . 


Assignmeniof  Lease  and  Premises  hy  indorsement. 

Know  all  men  by  these  presents,  that  1,  the  within-named  A.  B.  for 
the  consideration  hereinafter  mentioned,  have  agreed  to  assi^  over  onto 
N.  O.  (now  or  late  servant  to  Elizabeth  Long,  of  Saville-row,  m  the  county 
of  Middlesex,  widow)  his  executors,  administrators,  and  assigns,  the  within- 
mentioned  messuage  or  tenement  and  premises.  Now  these  presents  wit- 
ness. That,  in  pursuance  of  the  said  agreement,  and  for  and  in  consideration 
of  the  sum  ot  five  pounds  of  lawful  money  of  the  United  Kin^om  of 
Great  Briuin  and  Ireland  current  in  Great  Britain,  to  the  said  AB. 
in  hand  paid  by  the  said  N.  O.  at  or  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged,  he  the  s»d 
A.  B.  nath  granted,  bargained,  sold,  assigned,  transferred,  and  set  over, 
unto  the  said  N.  O.  his  executors,  administrators,  and  assigiis,  all  that 
messuage*  tenement,  and  all  and  singular  other  the  premises  in  and  by 
the  within-written  indenture  of  lease  demised,  or  mentioned  or  intended 
so  to  be,  with  their  and  every  of  their  appurtenances  ;  and  alt  the  estate, 
right,  title,  interest,  term  of  years  to  come  and  unexpired,  property,  claioo, 
and  demand  whatsoever,  of  the  within- named  A,  B.  of,  in,  to,  or  out  of 
the  same  premises',  every  or  any  part  thereof,  together  with  the  said  in- 
denture of  lease  j  to  have  and  to  hold  the  said  piece  or  parcel  of  ground, 
and  aU  and  singular  other  the  premises  hereby  or  mentioned  to  be  hereby 
assigned,  with  their  and  every  of  their  appurtenances,  unto  the  said  N.O. 
his  executors,  administrators,  and  assigns,  from  the  feast.day  of  St.  Michael 
the  Archangel  now  next  ensuing  the  day  of  the  date  hereof,  for  and  during 
all  the  rest,  residue,  and  remainder,  which  shall  be  then  to  come  and  on- 
expired  of  the  urm  of  twenty-one  years  in  and  by  the  within- written  inden- 
ture of  lease  granted  thereof,  (determinable,  nevertheless,  at  the  option  of 
the  said  N.O.  his  executors,  administrators,  and  assigns,  at  the  end  of  the 
first  seven  or  fourteen  years  of  the  term  of  twenty-one  years  within  jgranted, 
upon  the  said  N.O.  his  executors  administrators,  or  assigns,  ^vmg  such 
notice  to  the  said  A.  B.  his  executors,  administrators,  and  assigns,  as  the 
said  A.  B.  is  required  to  g'^ve  in  and  by  the  within-written  indenture),  sub- 
ject nevertheless,  to  the  payment  of  the  rent,  and  performance  of  the  cove- 
nants in  the  same  indenture  of  lease  reserved  and  contained  on  the  tenant's 
or  lessee's  part,  from  henceforth  to  be  paid,  done,  and  performed.  IHere 
may  he  added  covenants  for  quiet  enjoyment,  for  further  assurance,  and  for 

*  Id  witn^  whereof  the  said  parties  have  hereunto  set  their  hands  and 
seals  this  fifth  day  of  January,  one  thousand  eight  hundred  and  ninetctn. 

[iVo/e.— This  will  require  a  deed  stamp,  besides  the  stamp  on  the  deed.] 
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FORMS  OF  AGREEMENTS,  FOR  LEASES,  FOR  LETTING 
HOUSES,  &c. 


Agnemtnt  to  grant  a  Lease  of  a  House. 

Memorakdom  made  this  day  of  18SI,  between 

A.B.  of  of  the  one  part,  and  C^O.  of  .  of  the  other  part,  at 

follows:  vis.  First,  the  said  A.B.  doth  hereby  agree,  at  his  own  costs,  with 
all  convenient  speed,  to  execute  unto  the  said  C.  O.  a  lease  of  all  that 
messuage  late  in  the  possession  of  E.D.  situate  in  with 

the  appurtenances,  to  hold  to  him  the  said  CO.  his  execetois  and  assigns, 
from  Midsummer-dav  now  next  ensuing,  for  the  term  of  « 

yean,  at  and  under  the  annual  rent  of  pounds,  oayable  quar* 

lerly,  free  .of  taxes  (except  the  land-  tax) ;  which  lease  shall  contain  all 
the  usual  and  reasonable  covenants,  and  particularly  certain  covenants  that 
the  said  A.B.  shall  allow  out  of  the  first  year's  rent  of  the  said  premises 
the  sum  of  pounds  towards  the  repair  thereof;  and  that  he  shall 

also  pay  all  the  taxes  m  respect  of  the  said  house  to  Midsummev-day  next; 
and  shall  also  indemnify  the  said  C.  D.  and  his  assims  from  the  giound- 
tent  thereof  during  the  said  term ;  and  that  there  shall  also  be  inserted  in 
the  said  lease  an  exception  a^inst  damages  happening  by  fire  to  the  said 
premises  during  the  said  term :  m  consideration  whereofthe  said  CD.  doth 
nereby  agree  to  accept  such  lease,  and  to  execute  a  counterpart  thereof 
when  tendered  to  him  for  that  purpose.    As  witness^  &:c. 

Witness^ 

Agreement  for  a  Lease  qf  Garden  Ground* 

Mbmorahdom  made  this  dav  of  1821,  between 

H.  B.  of  and  C  D.  of  as  follows :  viz.  The  said  H .  B. 

in  consideration  of  the  renU  and  agreements  hrreinafter  mentioned,  doth 
agree  to  demise  and  let,  by  a  good  and  sufficient  lease  in  the  law  thereof, 
tint6  th«.  said  CD.  all  that  field,  with  the  appurtenances  thereunto  be* 
longing,  situate  at  or  near  adjoining  to,  &c.  late  in  the  occupation  of  £.  F. 
a  gardener ;  together  with  all  ways,  p9ths,  passages,  waters,  watercourses, 
easements,  |)riviieg^,  and  appurtenances  whatsoever,  to  the  same  belonging 
or  appertaining,  or  therewith  held,  used,  or  occupied,  possesMd,  enjoyed 
accepted,  reputed,  taken,  or  known,  as  part,  parcel,  or  member  thereof  or 
of  anyjMi^^  thereof,  to  hold  the  same  for  the  term  of  years 

froai  Christmas-day  last  past,  at  and  under  the  yearly  rent  of 
pounds,  payable  quarterly :  the  first  payment  thereof  to  be  made  at  Lady- 
day  next  ensuing  the  date  hereof.  And  the  said  CD.  is  to  have  full  and 
free  liberty  to  lop  and  top  the  trees  and  hedges  of  the  said  premises,  at  sea* 
sonable  and  convenient  times,  and  to  plough  up  and  erect  upon  the  same 
any  shed  or  sheds,  or  other  convenient  buildings,  during  the  said  term,  he 
firooi  time  to  time  scouring  and  cleansing  the  ditches,  and  making  good 
the  fences,  hedges,  and  gates  thereof.  And  the  said  CD.  in  consideration 
thereof,  doth  agree  to  take  the  aforesaid  premiMs  for  the  said  term,  and  at 
the  said  rent,  payable  in  manner  aforesaid,  and  to  execute  a  counterpart 
of  the  aforesaid  lease ;  and  also  to  scour  aud  cleanse  the  ditches,  and  rejMur 
make  good,  and  keep  up, the  fences,  hedges,  and  gates  of  the  said  premises. 
As  witness,  &c. 
'  Witness, 
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Jri  Jgnemeni  for  a  Lease  of  a  Piece  of  Ground  and  Orchard  /or  m 
Term  qfFive  Years, 

Mbmoravoum  made  this  tenth  day  ofDecerober,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty,  between  A.B.  of 
in  the  connty  of  and  C.  O.  of  the  same  place,  as  follows : 

that  is  to  say.  The  said  A.B.  in  consideration  of  the  rent  and  agreemenis 
herein-after  mentioned,  doth  agree  to  demise  and  let,  by  a  good  and  saffi* 
cient  lease  in  the  law  thereof,  unto  the  said  C.  O.  on  or  before  the 
day  of  now  next,  all  that  field,  piece,  or  parcel  of  meadow-growod, 

containing  by  estimation  six  acres,  more  or  less,  situate  at 
aforesaid,  now  in  the  occupation  of  ibe  said  CD.  as  tenant  at  wiil 
thereof,  adjoining  to  a  house  and  grounds  now  or  late  in  the  o<:eupatioil 
of  £.  F.  and  also  all  thai  orchard  adjoiujng  lo  the  aforesaid  field,  ooo<* 
laining  by  estimation  two  acres,  more  or  less,  late  in  the  occupatioo  of 
G.  H.;  together  with  all  ways,  paths,  passages,  warers.  watercoorses, 
easements,  privileges,  and  appurtenances  whatsotvert  to  the  same  belong* 
ing  or  apperuining,  or  therewith  held,  used,  occupied,  possessed,  or  enjoyed, 
reputed,  uken,  or  known,  as  part,  parcel,  or  member  thereof,  or  of  any 
part  thereof;  to  hold  the  same  for  the  term  of  five  years  from  Lady-day 
last  past,  at  and  under  the  yearly  rent  of  twenty  pounds,  pa jabie  quarteiU ; 
the  nrst  payment  thereof  to  be  made  at  Midsummer  now  next  ensuing  the 
date  hereof :  and  by  the  said  lease  full  and  free  liberty  shall  be  granted  upto 
the  said  CD.  to  lop  ainl  plash  the  trees  and  hedges  on  the  said  demised 
premises,  at  seasonable  and  convenient  times,  and  also  liberty  to  erect  upon 
the  same  any  shed  or  sheds,  or  other  convenient  buildings,  iluring  the  said 
term ;  he  the  said  C  D.  from  time  to  time  scouring  and  cleansing  the 
ditches,  and  repairing  and  making  good  the  fences,  hedges,  and  galea, 
upon  and  beloogiug  to  the  same  premises.  And  the  said  C  D.  doth  agree 
to  take  the  aforesaid  premises  for  the  said  term  and  at  the  same  renl«  pay- 
able in  manner  aforesaid,  and  to  execute  a  counterpart  of  the  lease  to  be 
thereof  granted.     In  witness,  ike. 

Witness,  A.B. 

i.K.  CD. 


Agreemenl  for  the  Purchase  of  a  House  and  Premises. 

Mbmorakdum  made  (his  day  of  1880t  between 

H.  B.  of  and  C  D.  of  as  follows,  viz.  The  sa^id  H  B. 

doth  hereby-  agree,  by  good  and  sufficient  conveyance  in  the  law,  at  or  be* 
fore  Christmas-day  next,  to  assi^,  sell,  and,  convey,  unto  the  uiJ  C.  D. 
her  heirs  and  assigns,  free  from  all  incumbrances  whatsoever  and  howsoever, 
all  those  three  houses,  yards,  and  appurtenances,  together  with  all  and  every, 
the  gates,  locks,  and  fixtures  therein  and  thereon,  situate  in 
in  the  parish  of  and  also  a  piece  of  ground  near  hereto 

adjoining,  in  the  possession  of  £.F.  esquire ;  to  hold  unto  her  the  said  CD. 
her  heirs  and  assigns  for  ever,  at  and  for  the  price  or  sum  of 
pounds,  of  lawful  money  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  current  in  Great  Britain,  to  be  paid  unto  him  by  her,  on  a  suffi- 
cient title  being  made  out  and  executed  unto  her  by  him ;  and  also  to  assign 
over  unto  her  the  several  policies  of  insurance  of  the  said  houses,  and  to 
clear,  pay,  and  discharge  all  taxes,  charges,  incumbrances,  and  impositions 
charged  or  assessed  on  (he  said  premises,  unto  Christmas-day  aforesaid,  and 
to  indemnify  her.  or  reimburse  her  on  account  thereof. 

And  the  said  C  D.  on  her  having  by  the  convevances  aforesaid  the  Mid 
premises  assigned  and  conveyed  nnto  her,  at  or  by  the  time  aforesaid,  iind  in 
manner  afbresaid,  doth  hereby  a«;ree  tu  pay  unto  the  said  H.  B.  the  price  or' 
6nm  aforesaid  for  the  same,  and  has  now  paid  unto  the  said  H.  B.  the  sum 
of  pounds,  in  part  of  the  purchase  money  aforesaid.    As 

witness,  he. 
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Agretment  for  letting  a  Hnuset 

. .  Mbmobavoum  made  the  day  of  .  1820,  between 

A.  ^.  of  and  C.  D.  of  as  follows :  viz.  The  said  A.  B. 

doth  hereby  demise  and  let  anto  the  said  C.  D.  a  house  and  sardeD,  with 
the  appurtenances,  situate  in  in  the  county  of 

late  in  the  possession  of  £.  F.  and  now  of  for  the  urm  of  three 

vears  certain,  and  a  Quarter's  warning  or  notice  to  be  given  or  left  in  writing 
^y  either  of  the  said  parties,  to  or  for  the  other  of  them,  at  the  end  of  the 
said  three  years.  X^e  rent  thereof  to  commence  from  Lady-day  next^  at 
and  under  the  yearly  rent  of  payable  quarterly ;  the  first  pay* 

ment  thereof  to  begin  and  be  made  at  Mioauromer-day  next.  Ana  the 
said  C.  D.  doth  agree  to  take  the  said  house  of  the  said  A.  B.  for  the  term, 
and  at  the  said  rent,  payable  in  manner  aforesaid ;  and  also  ihat  he  will, 
at  his  own  cosU  and  charges,  make  good,  or  cause  to  be  made  good,  and 
put  into  the  same  or  as  good  condition  and  order  as  the  same  lately  was  in, 
the  kitchen  or  ground-room  of  or  belonging  to  the  said  house,  which  he 
has  now  converted,  or  (paused  to  be  converted,  into  a  cheesemonger's  shop, 
at  the  expiration  or  other  sooner  determination  of  this  present  demise;  and 
he  will  then  leave  on  the  said  premises,  for  the  nse  of  the  landlord,  the 
paper  hanginzs  in  the  ch»nibers,  the  back  window  shutters,  the  stone 
hearth,  two  shelves  in  the  closet,  one  shelf  in  the  kitchen,  and  another 
shelf  in  the  wash-house,  of  and  belonging  to  the  said  house.  As 
witness,  &c. 


Agreement  fvr  letting  a  House ,  with  a  Covenant  for  a  Lease,  at  the  option 
of  the  Lessee, 

Memorandum  made  the  day  of  1820,  between 

C.  D.  of  and  E.  F.  of  as  follows :  viz.  The  said  C.  D.  in 

consideration  of  the  rent  hereinafter  mentioned  and  agreed  to  be  paid  to 
him;  hath  demised,  and  hereby  doth  demise  and  let,  unto  the  said  £.  F.  a 
messuage  or  tenement  situate  and  being  in 
in  the  parish  of  .  in  the  county  of 

tn  holcl  to  the  said  £.  F.  for  the  term  of  one  year,  to  commence  from 
Christmas-day  next,  at  the  yearly  rent  of  |)ounds.  to  be 

pakl  quairterly ;  and  the  sain  C.  I),  doth  hereby  agree,  by  or  before  Chiist- 
roas  day  next,  well  and  sufficiently  to  repair,  amend,  and  put  in  good  and 
tenantable  order  and  condition,  the  said  house  with  its  appurtenances,  in 
all  needful  and  necessary  reprations  and  amendments  whatsoever,  in  case 
the  same  is  not  already  in  such  good  and  sufficient  repair  and  condition, 
and  the  same  pretttises  so  to  continue  and  keep  in  such  repair  from  thence- 
forth, for  and  during  all  such  time  as  the  said  E.  F.  shall  be  and  continue 
thereiti  as  tenant  at  will  only.  The  said  E.  F.  in  consideration  thereof, 
doth  hereby  agree  to  take  and  rent  the  said  house  of  the  said  C.  D.  for  the 
term  and  at  the  rent  payable  as  aforesaid  ;  which  said  rent  she  agrees  to  pay 
unto  him  quarterly.  And  it  is  hereby  mutually  agreed  between  the  said 
parlies,  thai,  after  the  expiration  of  the  said  term  of  a  year,  if  either  of 
them  shall  be  minded  or  nesrrous  to  quit,  leave,  or  part  wi'*h  each  other,  or 
from  the  said  pitmises,  she  or  he  shall  give  one  quarter's  warning  or  notice 
in  writing  thereof  to  the  other  of  them.  And  if,  after  the  said  term  of  a 
vear  be  expired,  she  the  said  £.  F.  shall  be  minded  or  desirous  to  have  and 
take  a  lease  of  the  said  premises,  with  the  common  and  usual  covenants, 
lor  a  fbrther  term  of  three  or  seven  years  at  pounds  a  year, 

payable  quarterly,  and  of  such  her  intention  and  desire  shall  give  notice 
in  wfiiing  Co  the  said  C.  D.  within  three  months  after  the  expiration  of 
the   said  term  of  a  year,  that  then  he  the  said  C.  D.  shall  and  will  i^rant 
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her  such  lease  for«uch  facdicr  tcrai  or  terms,  and  at  stich  renu  and  pay- 
able as  aforesaid ;  the  costs  and  charges  of  such  lease  (if  demanded  bv  ihe 
said  G.  P.)  to  be  paid  and  discharged  equally  by  and  betvrren  the  saitf  par- 
ties.    As  witness,  &c. 
Witness, 


Jm  AgteemmUfor  letting  a  First  mnd  Second  Pleirr,  Garret,  and  Krtckem, 

tmfumithed. 
Mbmoraitdum,  That  it  is  hereby  declared  and  agreed  by  and  betweetf 
A.  B.  of  In  the  county  of  and  C.  D.  •€ 

in  manner  following;  that  is  to  say.  That  the  said  A.  B. 
hath  agreed  to  let,  and  hereby  doth  kt,  and  the  said  C.  D.  hath  agreed  to 
take,  and  hereby  doth  take,  all  the  first  and  second  floor,  fropt  ^rrct,  and 
front  kitchen,  with  the  conveniences  and  appurtenances  thereto  belotiging, 
of  the  house  now  in  the  occupation  of  the  said  A.  B.  situate  at 
aforesaid,  together  also  with  two  cellars  adjoining  to  each  other  under  the 
pavement  of  the  said  street,  and  to  the  said  house  belonging;  to  hold  the 
nme  with  their  appurtenances,  and  the  sole  uninterrupted  use  and  occu* 
pation  thereof,  unto  the  said  C.  D.  his  executors,  administratori,  and 
assigns,  for  the  term  of  twelve  calendar  months,  to  commence  from  the 
twenty-fifth  day  of  March  now  next  ensuing,  at  the  net  yearly  rent  of 
thirty- six  pounds  for  the  year,  payable  quarterly,  on  the  tweniy-foorih  day 
of  June,  the  iwenty- ninth  day  of  September,  the  twenty-fifth  day  of 
December,  and  the  twenty-fifth  day  of  March,  thence  next  ensuing :  and 
the  said  A.  B.  doth  agree  to  paint  the  second  floor  of  the  said  demised 
premises,  and  have  the  same  fit  for  occupation,  by  the  said  tweiity  fifth  day 
of  March  next,  or  as  soon  thereafter  as  may  be:  and  the  said  G.  D.  doth 
engage  to  make  punctual  payment  of  the  rent  hereby  reserved,  in  the 
manner  aforesaid,  and  to  quit  and  lea\'e  the  said  hereby  demised  firemiaei 
at  the  expiration  of  the  said  term  of  twelve  months  (notice  to  quit  beiog 
friven  to  the  said  C.  D.  at  least  three  calendar  months  previously  thereto) 
in  as  good  sute  and  coudiiion  as  reasonable  use  and^wear  thereof  will 
permit.  As  witness  our  hands  this  second  day  of  March,  one  thousand 
eight  hundred  and  eighteen. 

A.  B> 
Witnes?,  C.  D. 

E.  P.  ' 

G.H. 


Agreement  for  letting  a  ready  furnished  Lodging. 

MBMORAjrDOM  made  this  day  of  18S0, 

be  tween  H.  B.  of  the  parish  of  in  the  county  of  grocer, 

and  C.  D.  of  geoileman,  as  follows :^ — First,  ilie  said  H.  B.  agrees 

CO  let  unto  the  said  CD.  a  room  up  two  pair  of  stairs  forwards  in  bis 
house,  situate  in  street,  in  the  parish  and  county  aforesaid^  ready 

furnished ;  together  with  the  use  of  his  maidservant,  in  common  witk 
other  lodgers,  at  such  hours  and  times  when  he  himself  can  spare  her,  and 
also  the  use  of  a  cellar  for  coals  and  beer,  at  and  after  the  rale  of 
pounds  a  year,  payable  quarterly-  And  it  is  further  agreed,  that  if  either 
party  shall  quit  or  leave  ihe  «ai4  premises,  he  or  they  respectively  are  to  give 
or  take  a  quarterns  warning.  The  said  C.  D.  agrees  to  take  the  said  roocsi 
of  the  said  H.  B.  at  the  rate  or  price,  and  payable  as  aforesaid ;  and  also  to 
find  or  provide  for  himself  all  manner  of  linen  and  china-ware  whatsoever. 
that  he  shall  have  occasion  to  make  use  of  therein.  And  that  if  he  shall 
damage  or  break  any  part  of  the  furniture  of  the  said  H.  B.  chat  be  will 
amend,  make  good,  or  pay  for  the  repairing  the  same.     As  witness,  &c. 
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An  Agreement  for  t^iting  a  First  Floorfumuhed^farBhlfa  Thttreerium, 
and  from  Quarter  to  Quarter,  as  long  as  the  Parties  shall  agree% . 

MEMORAVDUMrinade  thi»  second  day  of  June,  18^1 ,  between  C^l>.  of, 
Kc,  and  £.F.  of,  &c.  as  follows t-r-The  said  CD.  doth  let  unto  the  said 
£.F.  an  entire  first  fioor  completely  furnished  as  the  same  now  is  (wbicb 
furniture  is  particularly  mentioned  in  a  schedule  hereunder  written),  being 
part  of  the  bouse  which  he  the  said  C.  D«  now  lives  in,  situate  and  being 
in  to  have  and  to  hold  the  aaid  premises  for 

and  during  the  term  of  half  a,  year,  to  commence  from  Midsummer*day* 
next  ensumg,  at  and  after  the  rent  of  fifty  pounds  per  anouidy  of  lawfol 
money  of  Great  Bri^in^  payable  quarterly,  by  even  and  equal  portions;  the. 
fint  quarterly  payment  thereof  to  be  made  on  Michaelmas-day  next  ensuing 
the  date  hereof.  And  it  is  further  agreed  by  and  between  the  parties 
hereto,  that  the  said  £.F.  after  the  expiration  of  the  said  term  of  half 
a  jrear,  may  hold  and  enjoy  the  said  premises  hereby  let  unto  him,  from 
quarter  to  qnarter,  so  long  as  both  parties  shall  agree,  at  the  same  rent  at 
aforesaid.  And  it  is  also  further  agreed  between  the  parties,  that  when 
the  said  £.F.  shallquit  the  said  premises  hereby  demised  to  him,  he  shall 
aiMl  will  leave  the  furniture  and  other  things  mentioned  and  set  forth  in  a 
schedule  or  inventory  thereof  hereunder  written^  in  as  good  state  and 
condition  as  the  same  now  ire,  reasonable  and  projier  use  thereof  only  ex- 
cepted. As  witness  our  hands  the  said  second  aay  of  June,  one  thousand 
eight  hundred  and  twenty-on«» 

Witness;  C.  D. 

G.  H.  E.  Fi 

inventory  to  tnhich  the  ahove  Agreement  refers. 

IV  THE  FEONT  ROOM,  ONE  PAIR  OP  STAIRS. 

6  Mahogany  chairs  with  hair  bottoms 
I  Mahogany  dining  table 
1  Pembroke  table 

12  Prints  of  Hogarth*s  Rake's  Progress 
«  Fireakreens 

3  Festooned  Cotton  window  curtains 
A  Wilton  carpet,  3  yards^by  S  and  a  half. 

IK  THE   BACK   ROOM,   AITTO. 

A    four-post  bedstead  and  bed,  cotton  furniture,  white  t*oUnterpane, 
3  blankets,  2  pair  of  sheets,  and  mattrass,  &c.  (as  the  case  may  he,  J 

Witness,  C.  D. 

O.  H.  E.  F. 


[N.  B.  These  agreements  must  be  on  a  stamp,  but  it  is  not  necessary 
that  they  shoOld  be  stamped  before  they  are  sighed  ;  it  may  be  done  within 
twenty-one  daya  afterwards.] 


FORMS  OF  NOTICES  TO  QUIt. 


Notice  from  a  Landlord  to  n  Tenant  to  quit  Housi  and  Premises, 
'  I  h«rebv  give  you  notice  to  quit,  on  or  before  Midsummer-day  next,  the 
house  and  ffarden  you  hold  of  me,  at  the  rent  of  pounds  per 

annum.    Dated  the  day  of  1820. 

Your's,  Richard  Dawbok, 

To  Mr.  Thomas  Gillis,  Landlord  of  the  said  House 

Halton  Garden.  and  Premises. 

4  p 
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-     Nhlici  iki  quit  it  iktend  ^tht  IMV^  yearly  Tenaney, 

Sir,  ' 

.  1  bereby  gtre  you  tiolice  to  quit  and  deliver  a p,  on  the 
day  oC  next,  the  postessioD  of  the  messaage  or  dwc)ling-hoo9e« 

with  the  apportenancety  which  yoa  dow  hold  of  me,  sitaaie  in  the  parish 
of  in  the  county  of  provided  yoar  tenancy  originally 

qemnienoed  at  thattime  of  the  year  ;>  or  otherwiie,  tnat  you  quit  and  delircr 
up  the  poflKMion  of  the  said  messuage  or  dwelling  house  with  the  appur- 
tcnhno^  at  the  end  of  the  year  of  your  tenancy  whi6h  shall  expire  next 
after  the  end  of  half  a  year  from  the  time  of  your  being  served  with  thb 
notice.    Dated  the  day  of  1821. 

ThMr.^ ,  Your's  &c 

tke  Tenant  in  Possesiion*  {^Signed  by  ike  Landlord.'] 

[N.  B.  The  notice  or  warning  to  quit  must  be  in  writing,  and  directed 
to  the  tenant  who  is  in  possession  of  the  premises,  at  least  six  months  be- 
fore thai  time  of  the  year  at  which  the  tenancy  originally  commenced.] 


Noikejrom  Landlord  to  Tenant  to  guU  Apartments. 

Sir, 
1  hereby  give  you  notice  to  quit  and  deliver  up,  on  or  before  the  S5th  of 
Deceivber^ext,  the  apartments  and  other  tenements  which  you  now  hold 
of  me  in  this  house.     Witness  my  hand  this  20th  day  of  September, 
I8«l. 

William  Thomsom. 


Notice  from  Landlord  to  Tenant  either  to  quit  the  Warm  and  Premises^  or 

pay  double  Rent. 

Sir, 

I  hereby  give  you  notice  to  quit  and  deliver  up,  on  or  before  the  5th  day 

of  January  next,  the  house,  farm*  lands^  and  tenements,  which  you  now 

hold  of  me,  situate  in  Islington,  in  the  county  of  Middlesex;  in  default 

whereof  I  shall  require  for  the  same  the  net  yearly  rent  of  one  hundred 

pounds  (being  double  the  present  yearly  rent  thereof^  for  such  time  as  voa 

shall  thereafter 'continue  possession.    Dated  this  fonrUi  day  of  October, 

nso. 

Tho.  BbVJ.  BROADHeADy 

To  Mr.  George  Elliott,  Landlord  of  the  said  Premises. 


Another  from  the  Landlords  Agent  to  ike  Tenant. 
I  hereby  demand  of  you^  and  give  you  notice^  that  yoo  are  to  deliver  op 
the  possession  of  the  house  with  the  appurtenances  in  the  parish  of 
in  the  county  of  now  in  your  own  occupation,  to  Mr.  A.  8. 

your  landlord,  at  Lady-day  next  ensuing  the  date  hereof;  and,  in  defiiult 
of  your  compliance  therewith,  the  said  A.B.  doth  and  will  insist  upon 
your  paying  unto  him  from  thenceforward,  for  the  same,  the  yearly  rent  or 
sum  of  pounds,  being  double  the  former  rent  or  ralue  thereof, 

for  so  long  time  as  you  shall  detain  the  key,  and  keep  possession  of  the 
said  premises  over  the  said  notice.     Given  under  my  \iSJk6^  tbis 
day  of  in  the  year  of  our  Lord  1821. 

To  Mr.  F.G.  N .  M .  A^ent  to  the  said 

the  Tenant.  Mr.  A.  B.  legally  authorized. 
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Notice  from  Tenant  to  Landlord  id  quU  Home  and  Pr^mhes. 
Sin, 
]  hereby  give  you  notice,  that  1  shall  quit  the  house  and  premises  1  now 
hold  of  you,  situete  No.  27*  Holborn,  on  Michaelmas-day  next.    Dated 
this  first  day  of  July,  one  thousand  eight  hundred  and  twenty-one. 

To  Mr.  Johnson,  Your's, 

No,5,  Gloucester  Street,  Roger  CooKB. 


Police  from  a  Tenant  to  a  Landlord  io  quit  Apartments* 

Sir, 
I  hereby  give  you  notice,  that  on  the  twenty-fifth  day  of  December  next 
I  shall  c)uit  and  deliver  up  the  apartments  and  other  tenements  I  now  hold 
of  you  in  this  house.     Witness  my  hand  this  nineteenth  day  of  September, 
one  thoosand  eight  hundred  and  twenty-one. 

AbBL  SlMOVCt 


PRACTICAL  DIRECTIONS  FOR  MAKING  A  DISTRESS. 


Thouou  the  landlord  himself  may  make  the  distress,  it  is  generally 
made  by  «Mite  person  employed  by  him;  hi  which  case  thelandlonl 
tn^st  give  to  «uch  person  an  authority  in  writing,  called  a  warrant  of 
distTMa. 

Letter  of  Attorney  to  empower  a  Person  to  distrain. 

Kirpw  all   men  by  these  presents.  That  I,   A.  B.  of  the  parish  of 
in  the  county  of  Esq.  for  divers  good  causes  and 

considerations  me  hereunto  moving,  have  made,  nominated,  anthorized> 
constituted,  and  appointed,  and  by  these  presents  do  make,  nooiinate, 
authorize,  constitute,  and  appoint  C.  D.  of  in  the  county  afore- 

said, Esq.  and  E.F.  of  the  said  place,  gentleman,  jointly  and  severally,  pay 
true  and  lawful  attorney  and  attorneys,  for  me,  and  in  my  name,  place,  aoid 
stead,  either  jointly  or  severally,  to  enter  into  and  tjpon  all  that  messuage  Dr 
tenement^  farms,  lands,  hereditaments,  and  premises,  situate  and  beina 
in  the  parish  of  in  the  county  aforesaid,  or  one  of  them,  anq 

now  in  the  tenure  or  occupation  of  G.  H.  yeoman,  his  under*tenant|  or 
assigns,  and  held  by  him  of  me  at  or  under  tne  yearly  rent  of 
pounds,  and  to  make  or  cause  to  be  made,  one  or  more  distress  or  distresses 
on  all  or  any  hay,  com,  goods,  chattels,  cattle,  beasts,  sheep,  or  other 
effects  or  things  whatsoever,  standing,  lyine,  or  being  in  or  upon  the  said 
demised  premises,  or  any  part  thereof,  for  all  such  rent  or  rents,  as 
was  or  were  due,  owing,  or  in  arrear  nnto  nie  at  Michaelmas-day 
last  past,  for  or  on  account  of  the  said  premises,  or  any  part  theredf ;  anfl 
•uch  distress  or  distresses,  when  made  or  taken,  fo^  me  and  on  my  behalf, 
to  hold,  detain,  and  keep,  or  cause  to  be  held,  dHamed,  and  kept,  until 
fiayment  and  satisfaction  be  made  unto  me  for  all  such  rent  due  and  \ti 
arr^r  tmto  me,  and  all  costs  and  charges  of  making  such  drstress  ;  and,  ih 
cttse  of  non-payment  thereof  within  the  time  limited,  after  such  distress 
niade#  by-the  laws  new  in  force,  to  appraise,  sell,  and  dUpoit  of  the  samtf, 
or  cause  the  same  to  be  appraised,  sold,  and  disposed  of  according  to  law  ;  ) , 
the  said  A*  0.  hereby  giving  and  |;ranting  unto  my  said  attorneys  and  attor.- 
n^^  jointly  amd  severally,  full  power  and  anthoiity,  for  me  atid  ni  my  name, 
•t>  toy  behalf,  to  do  or  cause  to  be  dotie,  all  such  «ct%  matters,  and  things 
wbatsoeveri  toochlng,  cot^carntng,  or  any  ways  sclating  to  the  sait}  premised. 
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«t  shall  or  may  be  necciiary  to  or  for  the  purposca  aforesaid,  aa  foUy  and 
effcctoallyj  to  all  intents  and  purposes  whatsoerer,  as  if  I  myself  waa  per- 
sonally present,  and  did  the  saaie,  hereby  rattfyiog,  ooofiraiiBg,  and  allow- 
ing* all  aikd  whatsoever  my  said  attorneys  or  attorney,  or  either  of  then* 
shall  lawfully  doj  or  cause  to  be  done,  in  or  abo^it  the  sjiid  premises,  by 
virtue  of  these  presenu.  In  witness  whereof,  1  the  saJ4  A.B.  have 
hefeupto  set  my  nand  and  seal  this  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hondred  and  ivrenty*one. 

A.  B. 
Sealed  and  delivered  (being  first  duty  >  • 
stamped)  in  the  presence  of  us,     / 


Form  ^a  Warranl  /o  Dti/rotn. 

Know  all  men  by  these  presents^  That  J,  F.G.  of  London,  Esq.  ^ 
hereby  authorize  and  appoint  T.  C.  of  gentleman,  to  take  any 

person  or  persons  to  his  assistance,  and  to  enter  into  the  house  of  A.B.  in 
and  there  make  a  distress  of  all  such  goods  and  chattels  as  are 
in  and  upon  the  premises,  or  any  part  thereof,  for  pounds,  for 

one  half  year's  rent  due  to  me  the  said  F.G.  at  Michaelmas-day  last ;  and, 
after  the  said  goods  are  so  distrained,  if  the  said  A.  B.  does  not,  within  the 
time  limited  by  law,  pay  the  said  rent,  or  replevy  the  said  goods,  then  and 
in  such  case  1  do  hereby  authorize  you  the  said  T.  C.  to  cause  the  said 
goods  to  be  appraised,  and,  according  to  anch  appraipement,  to  inake  aale 
^ereof  to  such  person  or  persons  who  will  buy  the  same,  and  to  dispoae  of 
the  nioney  arisiu|S  by  the  sale  in  such  manner  as  by  the  sutote  made  foe 
that  purpose  is  directed  :  and  for  your  so  doing  this  shall  be  your  soflkicaDt 
warrant.     Witness  my  hand  and  seal,  this  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-one. 

F.  G. 


The  Form  of  an  Auifiority  given  hy  a  Landlord  to  empower  another 
to  distrain  for  him. 
Mr.  A.  B. 
1  DO  hereby  authorize  you  to  distrain  the  goods  and  chattels  of  T.  P.  on 
the  premises  now  in  his  possession,  situate  at  in  the  county 

of  for  pounds,  being  half  a  year's  rent  due  to  me  for 

the  tame  at  Lady*day  last ;  and  for  your  so  doing  this  shall  be  a  sufficient 
warrant  of  authority. 

Dated  this  day  of  one  thousand  eight  hundred 

and  twenty*one. 

G.  H. 

The  proper  and  regular  way  of  making  a  distress  for  rent  in  arrear  is,  tn 
go  upon  the  premises  for  which  the  rent  is  due,  and  lake  hold  of 
abme  piece  of  furniture  or  other  article  there,  and  say  (if  the  distress  he 
made  by  the  landlord  himself),  "  1  seize  this  chair  (or  other  thing,  as  the 
ease  may  be)  in  the  name  of  all  the  goods  and  effects  on  these  premises,  for 
the  sum  of  SO/,  being  half  a  year's  rent  due  to  me  at  Lady-day  last.**  Or 
(if  the  distress  be  made  by  some  person  empowered  by  the  landlord)  say. 
**  for  the  sum  of  20/.  due  to  LT.  £sq.  the  landlord  of  these  premises,  at 
I^dy-day  last,  by  virtue  of  an  authority  from  him  the  said  l.T.  £a(|.  to 
me  given  for  that  purpose.'* 

An  inventory  is  then  to  be  made  of  so  many  of  the  goods,  &c.  as  will 
be  sufficient  to  recover  the  tent  and  expences  of  the  distress,  appraiaementf 
and  sale ;  which  is  not  requireil  to  be  on  a  stamp,  aa  the  93  Geo«D|« 
f .  d8.  I  6t,  expressly  excepu  sfi^  inveittory  of  goods, dlatraip^. 
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The  pifpon  who disimintUie  goods  may  lake  the  ioveoloiy.  Anei^pniscf 
is  not  neoessary  till  after  the  eim  of  th^  firpdays  allowed  the  tenant  Y^j 
S  W.  &  M.  to  pav  the  rent  or  replevy  the  goods. 

The  inventory  being  taken,  yon  must  make  a  fair  copy  of  it,  and  write 
at  the  bottom  a'notice  to  the  tenant,  to  inform  him  that  such  distress  has 
been  made,  and  of  the  time  when  the  rent  and  charges  of  the  distress  most 
bepaki,  or  the  goods  veplevied;  which,  with  the  notice  thereunder  writ« 
ten,  must  be  either  given  to  the  tenant  himself,  or  to  the  owner  of  the 
goods.  Or  most  be  left  at  the  bouse,  with  any  person  dwelling  therein ; 
or  if  there  be  no  person  in  the  house,  on  the  table  in  the  kitchen,  or  some 
other  notorious  part  of  the  house.  It  is  proper  to  have  another  peiton 
with  yon  when  you  make  a  distress,  to  ej^amine  the  inventory,  aqd  to  be 
witness  of  the  transaction,  if  called  on  for  that  purpose. 

The  safest  way  is  to  remove  the  goods  immediately,  and  in  the  notice  to 
acouaint  the  tenant  where  they  are  removed  to ;  but  it  is  now  most  usual 
to  let  them  stay  on  the  premise*,  and  leave  a  man  in  possession  to  piotect 
them  till  voo  areentitled  to  sell  them  by  law,  which  is  on  the  seventh  day, 
because  the  statute  says,  you  are  to  give  five  days*  notice,  and  it  is  held 
and  understood  to  be  nve  whole  days,  which  must  be  exclusive  of  the  day 
the  distress  was  made. 

The  man  in.  possession  of  the  goods  is  to  be  paid  two  shillings  and 
sixpence  per  day,  if  kept  by  the  tenant,  and  three  shillings  and  sii(penpe  if 
he  keeps  nimself. 


Form  of  an  InvetUcru  4ind.  Notice  to  he  served  on  a  Tenant  when  Distrea 
is  taken  of  his  Goods,  &c.Jor  Rent  Arrear, 

Am  Inventory  of  the  several  goods  and  chattels  distrained  by  me,  W*  J. 
the  tenth  day  of  April,  one  thousand  eight  hundred  and  twenty-one»  in  the 
dweliiDg'house  (or  otherwise,  as  the  case  may  he)  of  T.  P.  situated  at 
in  the  county  of  by  the  authority  and  in  the 

behalf  of  J.  F  the  landlord  of  the  said  premises,  for  twenty  pounds,  being 
half  a  year*s  rent  due  to  him  the  said  J.  F.  at  Lady-day  last,  and  as  ye|  ifi 
arrear  and  unpaid. 

J.  Jn  the  Kitchen. 

2  Wainscot  tables 

^  Old  chairs 

3  Copper  saucepans 

9  Pottage  pots,  &c.     « 

II.  Jn  the  Parlour, 

1  Large  pier  looking-glass ,    .     .    , 

U  Sconces  in  gilt  frames 

5  Mahogany  card-tables,  &c 

1  Petobroke  uble 

III.  In  the  Dining' Boom. 

6  Hair-bottom  chairs,  mahogany  frames,  &c.     .     •    •    • 
i  Set  of  dining  tables    , ..»..• 

Mr.  T.  P. 
Taicb  notice,  that  1,  as  bailiff  to  Mr.  J.  F.  have  this  day  distrained  the 
goods  and  chattels  mentioned  in  the  above  inventory  for  the  sum  of  twenty 
poaods*  heing  half  a  year's  rept  due  at  Lady-day  last,  for  the  pre- 
anises  above*mentione(),  and  have  secured  the  goods  and  chattels  in  thfi 
root  parlour  of  the  said  house ',  and  that  unless  the  said  aricvs  of  re^( 
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and  charges  of  diftreti  are  paid,  or  the  goods  atid  ehaUcls  replened  witbiii 
fire  days  from  ihe  d^te  hereof^  the  said  goods  >vill  bo  appraised  and  soM  ac« 
.cordiQg  to  Uw. 

Diied,  &c.  W.  J. 

A  TRUBCopy  of  the  above  inrenlory  aod  order  was  this 
day  of  1921,  delivered  to  the  abore-meiltioned  T.  P»  io  the 

presence  of  os^ 

JoHjr  Maktut* 

GbO.  £l*fclOTT. 

[N.  B.  If  the  goods  are  seciored  off  the  premises,  what  relates  to 
jlhe  securing  the  goods  must  be  omitted,  and  the  notice  most  inform  the 
tenant  of  the  place  where.] 

If  ihe  sheriff  is  in  poesessioo  of  the  goods  of  a  tenant  on  an  cxecutioo, 
the  landlord  need  not  make  «  distress*  hiit  should  forthwith  serve  him  with 
the  foUowioQ  notice* 

To  B.  C.  Etq,  Sheriff  of  ike  Couniy  qf  ^ 

Takb  notiee»  that  there  is  now  due  from  T.  P.  the  person  to  whom  the 
goods  belong  yon  are  now  in  possession  of  by  virtoe  of  his  Maiesty'a  wtii 
of  Jieri  facias,  ^c.  returnable  [here  mention  ihe  reium\  the  sum  of 
pounds^  for  half  a  year*s  rent  due  at  Lady*day  last.     As  witness  my  hand, 
this  day  of  1821. 

J.  F.  Landlord  4f  ike  Premi^aa. 

Bui  where  there  is  no  sheriff  in  possession  on  an  execution,  and 
the  tenant  wants  further  time  to  raise  the  money,  and  the  landlord  chaoses 
to  give  him  such  induljpeoce,  he  must  take  a  memorandum  from  the  tenant, 
that  possession  is  contmued  at  his  request,  and  by  hts  desire,,  oc  the  larni- 
lord  will  be  a  trespasser  in  continuing  the  same  beyond  the  time  limited  by 
the  statute,  and  liable  to  an  action  for  so  doing.  It  may  be  in  the  fallow- 
ing words: — 

Form  of  a  Tenanfs  Consent  to  the  Landlords  continuing  in  possessiom^ 
upon  ihe  Premises,  of  Goods  distrained,  after  the  seventh  da/jf* 

I,  T.  P.  do  hereby  consent,  that  J.  F.  my  landlord,  who,  on  the  f^»th 
day  of  April  last,  distrained  my  goods  and  chattels  for  rent  due  to  hion,  ftball 
continue  possession  thereof  on  the  premises  for  the  space  of  seren  days  freioi 
the  date  hereof;  the  said  J.  F.  undertaking  to  delay  the  sale  of  uie  nid 
goods  and  chattels  for  that  time,  in  order  to  enable  me  to  discharge  the  said 
rent.  And  I,  the  said  T.  P.  do  hereby  agree  to  pay  the  expenoes  of  ke^ 
ing  the  said  possession.  Witness  my  hand  this  se?enteenta  day  of  Apfil, 
one  thousand  eight  hundred  and  twenty-one. 

T.  P- 


If  no  further  time  should  be  allowed,  at  the  expiration  of  the  fifth  daj 
from  the  time  of  the  distress  and  notice,  the  sheriff^s  office  should 
be  searched,  to  know  if  the  ^oods  have  been  replevied.  If  they  have  iit>t, 
go  to  the  premises  ;  where,  if  the  rent  and  charges  of  the  distress  are  not 
paid,  you  should  send  for  a  constable  of  the  hundred,  parish,  or  plaoe, 
where  the  goods  were  distrained,  and  two  sworn  aj>praisers,  who,  hating; 
viewed  the  goods,  most  be  sworn  hy  the  constable  in  the  usual  way. 

If  the  distress  is  taken  in  two  hundreds,  the  constable  of  the  placv 
where  the  distress  is  driven  6r  put  is  the  proper  officer  wrthin   A« 
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The  Appraiseri*  Oalh. 
You,  and  either  of  you,  shall  make  a  true  appraUemeDt  of  the  goods  now 
shewn  to  jou,  and  mentioned  and  contained  in  this  inventory,  \the  con* 
stable  having  al  the  same  time  the  inventory  in  his  hand,  shewing  the 
same"}  according  to  the  best  of  your  judgment. 

So  help  yon  God. 
[N.  B.  The  sheriff,  ondeNsherifl,  or  consUble,  are  empowered  to  sweat 
ihemj 

Memorandum  ^the  Appraisers  being  sworn. 

MEMoaAVDUM.  that  on  the  day  of  ^    1821,  S.M.  of 

and  £>.  L.  of  two  sworn  appraisers,  were  sworn 

im  the  Holy  Evangelists  by  me,  W.O.  of  constable,  to  make 

a  true  appraisement  of  the  ^oods  and  chattels  meniiooed  in  this  inventory, 

according  to  the  best  of  their  judgment.     Witness  my  hand, 

W  ,0,  Constable. 


After  the  appraisers  are  sworn,  and  have  viewed  and  valued  the  goods, 
indorse  the  following  memorandum  on  the  inventory  for  the  appraisers  to 
sign : — 

Memorandum  to  be  indorsed. 

We,  the  above-named  S.M.  and  D.L.  being  sworn  on  the  Holy  Evan- 
gelists by  W.O.  constable  above  named,  to  make  a  true  appraisement  of 
the  goods  and  chattels  mentioned  in  Ihe  above  inventory  according  to  the 
best  of  our  judgment,  and  having  viewed  the  said  goods  and  chattels,  do 
adjudge  and  value  the  same  at  the  sum  of  pounds,  and  no 

more.    As  witness  our  hands  this  day  of  1821. 

D  L  <  '^^^^  Appraisers. 


After  the  goods  are  sold  for  the  best  price  you  can  get  for  the  same,  yon 
must  deduct  ihe  arrears  of  rent,  and  all  reasonable  charges  ;  and  the  over- 
plus (if  any)  must  be  paid  or  applied  to  tlie  tenant's  use. 
.  fiy  a  late  act  of  parliament,  the  charges  for  roakinc  a  distress  for  a  small 
amount  are  regulated ;  for  the  particulars  of  which  the  reader  is  referred  to 
page  34  of  this  work. 

A  person  distraining  cannot  be  one  of  the  sworn  appraisers,  he  being  in- 
terested in  the  business. 

The  goods  being  thus  valued,  they  are  tisually  bought  by  the  appraisers 
at  their  own  valuation  ;  and  a  receipt  at  the  bottom  of  the  inventory,  wit- 
nessed by  the  constable,  or  other  person  who  swore  them,  is  usually  held 
a  tuffictent  discharse. 

.  If  a  distress  be  of  considerable  value,  it  is  advisable  to  have  a  proper  bar- 
gain and  sale  between  the  landlord,  ihe  constable,  the  appraisers,  and  the 
purchaser,  for  the  better  proving  the  transaction  afterwards,  should  it  be 
found  necessary. 

If  the  tenant  means  to  replevy  the  distress,  he  must,  within  five  days 
after  he  has  had  notice  of  the  distress,  take  with  him  two  housekeepers, 
living  in  ihe  city  or  county  where  the  distress  was  made,  4ind  go  to  the 
ahertCs  office  ot  such  city  or  county ;  where  he  most  enter  into  a  bond, 
with  ihe  two  housekeepers  as  sureties,  in  double  the  value  of  the  goods 
distrained  (such  value  to  be  ascertained  by  the  oath  of  one  or  more  wit- 
nesses not  interested,  which  oath  the  person  granting  such  replevin  is  to 
administer)  conditioned  for  the  prosecution  of  a  suit  in  replevin  against  the 
distrainor  with  effect,  and  for  returning  the  goods  if  a  return  thereof  shall 
he  awarded  :  upon  this  the  sheriff  will  direct  a  precept  to  one  of  his  bailiffs ; 
and  by  that  means  the  |K>ssession  of  the  goods  will  be  restored  to  the  tenant, 
to  abide  the  e\^nt  of  the  suit  in  replevin. 
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^ORMS  OF  WILLS  AND  CODICILS. 


Porm  of  a  last  Will  and  Tesiament,  disposing  of  Goods,  JHoneyf  amd  Ptr^ 
tonal  Effects,  and  not  containing  any  Devise  of  Lands. 

IvTHB  VAiCB  OF  God,  Ambit. — I,  John  Mills,  of  Cheapside,  to  the 
pariih  of  St.  Mary-le-Bow,  in  the  city  of  London,  linen-draper,  beioK  of 
soand  and  disposing  mind,  memory,  and  understanding,  hot  mindful  of 
my  fafiortdity,  do  this  day  of'  in  the  year  of  oor  Lord 

make  and  publish  this  my  last  will  and  testament,  in  manner  and  form 
following ;  that  is  to  say : — First,  I  desire  to  4>e  decently  and  privately 
Daried  in  the  church-yard  belonging  to    the  parish   in  which  i  shall 
happen  to  die,  without  any  funeral  pomp,  and  with  as  little  expeoce  as 
mAy  be ;  and  I  give  and  bequeath  unto  tne  poor  of  such  parish  the  som 
of  10/.  to  be  distributed  in  such  proportions  and  manner  as  my  executrix, 
hetcinafter  named,  shall  think  fit.    Also,  I  give  and  bequeath  unto  my 
eldest  son,  John  Mills,  the  sum  of  500/.     Also,  J  give  and  bequeath  unto 
my  second  son,  William  Mills,  the  like  sum  of  500/.     Also,  I  fpre  mod 
bequeath  unto  my  daughter,  Mary  Roe,  the  like  sum  of  500/.    llie  said 
several  aind  respective  legacies  to  be  paid  onto  them  severally  and  respec- 
tively, immediately  after  the  expiration  of  one  year  after  my  decease 
Also,  I  give  to  my  three  grand- daughters,  Sarah,  Catharine,  and  Mary, 
children  of  my  second  daughter,  Mary  Roe,  the  sum  of  100/.  each.     And 
I  do  desire  that  the  said  several  sums  of  100/.  shall,  within  the  space  of 
one  month  after  my  decease,  be  placed  and  invested  in  some  or  one  of  the 
public  funds  of  this  kingdom,  at  the  discretion  of  my  executrix  herein- 
after named  :  and  that  the  said  several  sums  of  100/.  or  the  funds  or  aeco- 
rities  to  be  purchased  therewith,  shall  be  paid  and  transferred  to  my  said 
Rran4-dau^hters  respectively,  when  and  as  they  shall  severally  and  respec- 
tively attam  their  several  and  respective  ages  of  twenty-one  years,  or  day 
or  days  of  marriage,  which  shall  first  happen ;  and  that  the  interest  accru- 
ing and  arbing  therefrom  in  the  mean  time  shall  be  applied  towards  dietr 
education  ana  maintenance  respectively,  until  they  shall  severally  and 
respectively  attain  their  said  ages,  or  da^  or  days  of  marriage  aforesaid ; 
and  in  case  any  or  either  of  them  the  said  Sarah,  Catharine,  and  Mary, 
shall  happen  to  die  before  her  or  their  attaining  their  said  age  of  twenty- 
one  years,  and  unmarried,  then  1  give  the  share  of  her  or  tnem  so  dying 
unto  the  survivors  or  survivor  of  them ;  and  if  all  my  grand-daughters 
shall  happen  to  die  before  the  attaining  the  age  of  iwentj'-one  years,  and 
unmarried,  then  I  give  and  bequeath  the  whole  of  the  siid  several  samf 
of  100/.  making  in  the  whole  the  sum  of  300/.  unto  iny  said  daughter 
Marv,  if  phe  shall  be  then  living.  And  whereas  John  Doe,'of  Fleet  Street, 
London,  barber,  is  indebted  to  me  in  the  sum  of  SOO/.  principal  money, 
upon  bond ;  now  I  do  hereby  eive,  forgive,  and  release  unto  the  said  John 
Doe  the  sum  of  100/.  part  of  the  said  sum  of  SOO/.  and  do  hereby  wiQ  ntid 
direct  that  my  executrix,  hereinafter  named,  do  excuse  and  release  the 
said  sum  of  100/.  to  him.     Also,  I  give  to  m^^  wife,  Mary  Mills,  the 
use  of  all  my  plate,  household  goods,  and  furniture  whatsoever,  which 
shall  be  in  my  dwelling-house  at  the  time  of  my  death,  during  her  lifi^ 
time ;  and.  after  her  decease,  I  give  the  same  to  my  son  J.  Mills,  his  exe- 
cutors, administrators,  and  assigns.    And  as  to  all  the  rest,  resfdoe,  mnd 
remainder  of  my  estate,  whatsoever  and  wheresoever,  and  of  what  nature, 
kind,  and  quality  soever  the  same  may  be,  and  not  hereinbefore  given  and 
disposed  of,  after  payment  of  my  debts,  legacies,  funeral  expences,  and  the 
expence  of  proving  this  my  will,  I  do  hereby  give  and  beoueath  the  sasae, 
being  all  personal,  unto  my  dear  wife,  the  said  Mary  Mills,  her  execu* 
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•en,  admitaiftntoff ,  »nd  aMignt,  id  Mid  for  her  and  their  owfi  u«e  atod 
benefiiabflolutcly;  and  I  dohcreby  make,  ordain,  eooadtute,  and  app#int 
my  said  wife,  Mary  Mills,  sole  exectitrlx  of  this  my  last  will  aod  tesUmcDt^ 
hereby  revofciQg  aH  former  and  other  wills  and  testaments  by  me  at  any 
time  heretofore  made.  In  witness  whereof  1  have  to  this  my  Jast  wiU 
and  testament  set  and  subscribed  my  hand  and  seaU  the  day  and  year  firU 
above  written. 

Siened,  sealed,  published,  and  declared,  ^^ 

by  the  said  testator,  John  Mills,  as  and  f^H 

for  his  last  will  and  testament,  in  ^3 
the  presence  of  us,  who,  at  his  request,               John  Mills.       «  {{ 

in  his  presence,  and  in  the  presence  sL  o 

of  eacn  other,  have  hereunto  sub-  i'  T 
scribed  onr  names  as  witnesses  thereto. 

C.P^ 

L.  M. 


Form  of  a  WiU  disposing  of  Lands  only. 

This  is  the  last  will  and  testament  of  me,  Joh(n  Doe,  of  Fleet  Street,  ia 
the  city  of  London,  gentleman,  being  of  sound  and  disposing  mind,  me- 
mory, and  understanding.  First,  I  give,  devise,  ana  bequeath,  upto 
Richard  Roe  the  younger,  of  Fleet  Street,  aforesaid,  gentleman,  all  those 
my  freehold  messuages,  lands,  tenements,  hereditaments,  and  premises, 
with  the  appurtenances  whereof  I  am  seised  in  fee,  sitnate,  lying,  ^ud 
being  at  Cheshunt,  in  the  county  of  Hertford,  and  now  or  late  in 
the  sei'eral  tenures  or  occupations  of  John  Mills,  &c:  (meniionifig  the 
names  of  (he  tenants  of  the  premises),  or  some  or  one  of  them,  their  or  some 
or  one  of  their  under-tenants  or  assigns,  to  have  and  to  hold  all  and  ^very 
the  said  lands,  tenements,  and  hereditaments,  with  the  appurtenances, 
situate  as  aforesaid,  to  him  the  said  Richard  Roe,  his  heirs  and  assigtisfor 
ever.  Also  I  give,  devise,  and  bequeath  to  my  second  son,  William  Dae, 
all  that  my  freehold  farm,  lands,  and  premises,  situate  a't  Cheshunt  afofe- 
said,  and  now  in  the  possession  of  Ricnard  Fenn,  as  tenant  thereof  td  me« 
to  hold  the  same  farm,  lands,  and  premises,  unto  my  said  son,  William 
Doe,  for  and  during  the  term  of  his  natural  life;  and  from  and  immediately 
after  his  decease,  1  give,  devise,  and  bequeath  the  said  farm,  lands,  an^ 
premises,  to  my  grand-daughter,  Marv  Doe,  her  heira  and  assigns  for  ever. 
Also.  I  give  and  bequeath  unto  William  Thomas,  of  Islington,  in 
the  county  of  Middlesex,  esquire,  all  those  my  copyhold  lands,  messuages, 
tenements,  and  hereditaments,  (and  which  I  have  surrendered  to  the  use 
otf  my  will),  situate,  lying,  and  being  at  Enfield,  in  the  county  of  Middle*^ 
tfx,  and  which  now  are  or  lately  were  in  the  temire  or  occupation  of 
Bdvifard  Reeves,  his  under*ten«nts  or  assigns,  to  have  and  to  holcl  the  said 
copyhokl  lands,  messuages,  and  tenements,  to  the  said  William  Thomas,  his 
heirs  and  assigns  for  ever,  according  to  the  custom  of  the  manor  of  which 
the  same  are  liolden.  And  I  do  hereby  also  give,  devise,  and  bequeath 
unto  my  said  son,  William  Doe,  all  those  iny  tour  freehold  messuages  or. 
dwelling-houses,  situate  in  Fleet  Street,  London,  aforesaid,  being  Nos. 
106,  lOJ,  108,  and  lOQ,  and  now  being  in  the  several  tenures  or  occupa- 
tions of,  &c.  [mentioning  the  tenants*  names]  to  have  and  to  f^old 
the  same  to  my  said  son,  William  Dot,  and  to  the  heirs  of  his  body  law- 
fully begotten  or  to  be  begotten ;  and  for  default  of  such  heirs,  tnen  to 
the  right  heirs  of  me  the  saiJ  John  Doe,  for  ever.  Also,  1  give,  devise, 
and  bequeath  unto  John  Denn,  of  Cheapside,  London,  mercer,  and 
Richard  Fenn.  of  Fleet  Street,  London,  aforesaid,  linen-draper,  all  that 
my  freehold  estate,  farm,  lands,  and  premises,  whereof  1  am  seised  in  fee, 
situate^  lying,  and  being  at  Hackney,  in  the  county  of  Middlesex,  and 
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now  in  the  tenure  or  occupation  of  Henry  Rob^U»  as  teniiht  to  me.  of 
the  same,  under  a  lease  ot  twenty-one  years,  from  Lady-dajr,  17^3.  to 
hare  and  to  hold  the  same  estate,  farm,  lands,  and  premises,  .wiih  the  ap- 
purtenances, unto  the  said  John  Qenn  and  Richard  Fenn,  f  their  heirs  and 
assigns  forever,  as  tenants  in  common,  and  not  as  joiot«tenants].f  And 
as  to  all  the  rest,  residue,  and  remainder,  of  my  real  and  copyhold  esutes 
whatsoever,  and  wheresoever  the  same  may  be  situate,  lying,  and  being, 
1  do  hereby  give,  devise,  and  bequeath  the  same  to  my  said  son,  William 
DiMt  to  have  and  to  hold  the  same  to  my  said  son,  William  Doe,  his  heirs 
and  assigns  for  ever.  In  witne:>9  whereof  I,  the  said  John  Ooe,  have  to 
this  my  last  will  and  testament  set  and  subscribed  my  hand  and  seal,  the 
20th  day  of  March,  in  the  year  of  our  Lord  1820.  ;   . 

Signed,  sealed,  &c.  (as  in  the  attesMition  T^r^«  n^.       rPlacc  ofT 

toNo.  1.)  JOHNLIOB.      Liheseal.J 

[To  be  executed  in  the  presence  <if,  and  signed  by  three  untnesse$.'\ 

Republication  of  the  fore  going  fVitl, 

Whehbas  since  the  makingand  publishing  of  the  above  last  wiU  and 
testament  of  me  the  said  John-Doe,  1  have  purchased  divers  freehold  lands, 
messuages,  tenements,  hereditaments,  and  premises,  situate  in  the  seretal 
counties  of  Hertford  and  Middlesex :  now  I  do  hereby  re-publish  m?  aaid 
last  will  and  testament,  and  do  hereby  declare  that  it  is  my  oesir^  and  inten* 
tion,that  the  said  will  and  testament  shall  be  good  and  valid,  to  all  intents 
and  purposes,  as  if  the  same  had  this  day  been  originally  made  and  pab- 
lish^;  any  act,  deed,  matter,  or  thing  whatsoever,  by  me  heretofore  done, 
coiinmitted,  or  omitted,  to  the  contrary  hereof  in  any  wise  notwithstanding. 
In  witness  whereof  I  have  hereunto  set  and  subscribed  my  hand  and  seal* 
this  first  day  of  May,  in  the  year  of  our  Lord  ltf20. 

Signed  and  sealed  by  the  said  testator, 

'  John   Doe.  in  the  presence  of  us,  C^ 

who  at  his  request,  m  his  presence,  %^^ 

and  in  the  presence  of  each  other,  Johv  Dob.  s  ^ 

have  subscribed  our  names  as  wit«  p.9 

nesses  to  the  above  re-  publication  of  i*    "7 
hii  said  last  will  and  testament. 

•  [To  be  executed  in  the  presence  of,  and  signed  by  three  witiietaesy  iq 
the  same  ihanner  as  the  original  will.] 


A  fyilt  of  Freehold^  Copyhold,  Leasehold,  arid  Personal  Estates ;  inwl^k 

the  Testaiordeoises  the  same  toTVustees,  to  secure  an  Annuity  to  Ids  ff}fe, 

and  also  to  provide  for  any  Children  that  he  might  have  by  her  ;  and^  im 

Default  of  Issue,  he  devises  the  same,  subject  to  the  Annuity,  fSfc,  to  the 

eldest  Son  of  his  Uncle  ^  charged  with  the  Payment  of  Moneys, 

Iv  THE  kame  of  God,  Amen. — I,  James  Jones,  of  Charles  Street,  in 

the  couiiiy  of  Middlesex,  esquire,  being  of  sound  and  disposirig  mind  and 

memory,  do  make  this  my  last  will  and  testament,  in  manner  following: 

First,  and  principally,  I  commend  my  soul  to  God  who  gave  it;  and  my 

body  1  commit  to  the  earth,  to  be  decently  interred  at  the  discretion  of  my 

executors  hereinafter  named  ;  and  a^  to  such  worldly  estate  as  God  of  hb 

^odncsi  hath  bestowed  upon  me,  I  give  and  dispose  thercJof  as  follow*; 

that  is  to  say : — I  give  and  devise  unto  and  to  the  use  of  my  dear  wife  Mary 

^  If  it  is  intended  to  make  the  d^sees  joinl'teaants*  the  woi^s  of  the  deviae  axe  to 
bf;  exactly  suniUr  till  tlie  heginnini;  of  the  brat^ets,  and  tlien,  instead  of  the' Irords  in- 
serted hctw'icn  tlicni,  say,  **  and  the  surnvor  of  them,  his  heirs  and  assigns  for  evw, 
a^'joiri(-t.n  mts,  and  not  as  tenants  in  comnioa." 
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Jones,  Nathaniel  Nokes  of  and  Oliver  Orme  of  th^rir  heirs 

and  assigns*  all  and  every  my  freehold  and  copyhold  estates,  upon  ihcinists 
"neverlh^ess  hercinafier  deciaTcdof  and  concerning  ihe  same;  aiid  I  give, 
device,  and  bequeath  all  my  leasehold  estates,  as  well  for  lives  as  for  years, 
•together  with  all  my  personal  estate,  of  what  nature  or  kind  soever,  onto 
the  said  Mary  Jones,  Nathaniel  Nokes,  and  Oliver  Orme,  and  their  heirs, 
executors,  administrators,  and  assigns  respectively  (according  to  the  .nature 
of  the  several  estates),  upon  the  trusts  nevertheless,  and  to  and  for  the  se- 
veral intents  and  purposes  hereinafter  expressed  and  declared  of  and  con* 
cerning  the  same ;  that  is  to  say  :  upon  trust,  by  and  out  of  the  rents,  issues, 
dividends,  interest,  and  profits  of  all  my  said  estates,  to  pay  an  annuiiv  or 
yearly  sum  of  five  hundred  pounds,  clear  of  all  taxe*  and  deductions  what* 
soever,  into  the  proper  hanas  of  my  said  dear  wife  Mary  Jones,  during  her 
natural  life,  for  her  own  use,  and  benefit,  in  addition  to  all  other  provisions 
made  for  her  upon  or  previous  to  our  imcrmarriage  ;  and  also  by  the  ways 
and  means  aforesaid  to  pay  one  other  annuity  or  yearly  sum  of 
pounds,  clear  of  all  taxes  and  other  deductions,  into  the  proper  hands  of 
my  dear  sister,  Sarah  Howel,  the  wife  of  Mr.  Giles  Howel,  during  her 
tiatural  life,  or  to  such  person  or  persons  as  she  shall  from  time  to  time, 
htflf-yearly,  and  not  otherwise,  by  any  note  or  writing  signed  with,  her 
hand,  dii'ect  or  appoint  to  receive  the  same,  and  so  as  that  the  Insl-men- 
iioned  annuity  shall  not,  nor  shall  any  part  thereof,  be  subject  or  liaWe  to 
the  debts,  engagements,  management,  or  conlroul  of  her  husband,  nor  in 
either  of  their  power  to  sell,  anticipate,  assign,  or  any  way  to  dispose  of  or 
incumber  the  same  ;  the  said  annuities  respectively  to  be  paid  and  payable 
by  half-yearly  payments,  on  the  feast-days  of  St.  Michael  the  Archangel, 
and  iheVirth  of  our  Loi'd  Christ  in  each  year,  by  even  and  equal  portions, 
the  first  payment  of  the  same  respectively  to  begin  and  be  made  on 
<vfch  of  the  said  feast-days  as  shall  first  happen  after  my  decease :  and  upon 
fdrther  trust,  that  the  said  Nathaniel  Nokes  and  Oliver  Orme  shall  apd 
may  retain  the  sum  of  potmds  cich,  f  >r  their  trouble  in  performing 

the  trusts  of  this  my  will :  ana  upon  this  further  trust,  that  they,  the  said 
Mary  Jones,  Nathaniel  Nokes,  and  Oliver  Orme,  and  the  survivors  and 
survivor  of  them,  his  or  her  heirs,  executors,  administrators,   or  assigns, 
do  and  shall,  at  the  end  of  one  year  next  after  my  decease,  if  there  snail 
be  any  child  or  children  of  my  body  by  the  said  Mary  my  wife  then  living, 
convey,  assisn,  and  transfer,   in  such  manner  as  counsel  shall. advise,  all 
the  rest  and   residue  of  my  freehold,   copyhold,  and  leasehold  estates, 
money  in  the  funds,  and  all  other  my  personal  estate  and  effects,  of  what 
nature  or  kind  soever  the  same  rnay  be,  subject  to.  and  charged  with  the 
payment  of  the  said  several  annuities  of  five  hundred  pounds  and         ^ 
pounds  as  aforesaid,  or  such  of  them  as  shall  be  then  subsisting,  unto  my 
eldest  or  only  child,  his  or  her  heirs,  executors,  administrators,  and  assigns, 
absolutely  for  ever;  but  in  case  there  shall  not  be  any  child  living  at  the 
end  of  one  year  next  after  my  decease,  shall  and  do  convey,  assign,  and 
transfer,  by  such  advice  as  aforesaid,  all  such  rest  aud  residue  of  my  free* 
hold,  copy)iold,  and  leasehold  estates,  money  iii  the  funds,  and  all  other 
my  said  personal  estates,  subject  and   chargeable  as  hereiiibefbre  men- 
tioned, unto  the  eldest  son  then  living  of  my  uncle  John  Jones,  of  , 
esquire,  his  heirs,  executors,  administrators,  and  assigns,  absolutely  for 
ever;  such  eldest  son  nevertheless  paying  thereout,  or  to  the  good  liking  of 
my  said  trustees  securing  to  be  paid  thereout,  unto  each  and  every  oi  his 
younger  brothers  the  sum  of  three  thousand  pounds.     And  I  do  hereby 
constitute  and  appoint  my  said  dear  wife  Mary  Jones,  the  said  Nathaniel 
Nokes,  and  Oliver  Orme,  executors  of  this  my  last  will  and  testament, 
hereby  revoking  and  annulling  all  former  and  other  wills  by  me  at  any 
time  heretofore  made.  And  my  will  is,  and  I  do  hereby  dirirct,  that  my  said 
■cxceutprs.  and  tnutces  shall  each  of  them  be  answerable  for- her  and, Ins. att 
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and  rtc«ipts  only^  and  not  the  one  of  them  for  the  other  of  tbeon ;  and  tkal 
they  phall  not  ht  answerable  for  any  lots  or  miscarriage  by  any  aacoritj  or 
secorities  that  may  happen  in  my  estate ;  and  also  that  they  sliall  reuto  aU 
their  costs,  charges,  damages,  and  expencea  oat  of  ^le  estates  and  effects  ia 
them  respectively  vested  in  and  by  this  my  will,  and  iheuusis  theiein  < 
tained.    In  witness  whereof,  &c* 


Signed,  sealed,  published,  &c.  •'^*'"  -'®"«*-     |"f 

[7*0  hi  signed  ty  ikree  wiinesMet.'}  p  3^ 

fFill  of  Personal  Properly  to  Bxecui&rs  for  Pavment  of  Debts,  wUk 
Powers  foe  them  to  compound,  &c. 

This  is  the  last  will  and  testament  of  me,  George  Young,  of 
whereby  I  give  and  bef|ueath  unto  John  and  Edward  Yates,  both  of 
whom  I  appoint  executor*  of  this  my  will,  all  my  ready  money, 
and  all  such  sums  of  money  as  shall  be  owing  to  me  at  the  time  of  my  m* 
cease,  upon  mortgages,  by  specialty,  or  simple  contract,  and  all  and  singular 
other  my  personal  esute  and  effecu  whatsoever  and  wheresoever,  noi 
hereinafter  by  me  otherwise  disposed  of ;  upon  trust,  that  they  the  md 
John  and  Edward  Yates,  or  the  survivor  of  them,  or  the  executors,  admU 
otstrators,  or  assigns  of  such  survivor,  do  and  shall,  with  all  cooveoKot 
speed  after  my  decease,  call  in  and  compel  payment  of  all  such  part  of  way 
personal  estate  as  shall  consist  of  money  owing  upon  securities  or  ocbcr* 
wise,  and  do  and  shall  sell  and  dispose  of  and  convert  into  monev  all  aodi 
part  or  parts  thereof  as  shall  not  coiuist  of  monev :  and  my  mipn  and  will 
18,  that  It  shaH  and  may  be  lawful  to  and  for  the  said  Jonn  and  Cdw«ad 
Yates,  and  the  survivor  of  them,  and  the  executors,  administrators,  said 
assigns  of  such  survivor,  to  compromise  or  compound  any  sum  or  sium 
of  money  owing  to  me  at  the  time  of  my  decease,  and  to  am uftt,  settle,  and 
compromise  all  accounu  which  at  the  ume  of  my  decease  shall  be  depend- 
ing  between  me  and  any  other  person  or  persons  whomsoever,  and. to  gise 
or  allow  such  reasonable  time  or  indulgences  for  the  payment  of  Uie 
same  respectively,  and  in  the  mean  time  to  accept  and  uke  such  seooritici 
or  assurances  for  the  payment  thereof  as  thev  or  he  shall  in  their  or  hia 
discretion  think  fit :  and  my  mind  and  wilt  n,  that  the  said  John  and 
Edward  Yates,  and  the  survivor  of  them,  and  the  executors,  admintstrytoBi 
and  assigns  of  such  survivor,  do  and  shall,  by,  with,  and  out  of  the  money 
so  raised  by  the  ways  and  means  last  hereinbefore  mentioned,  satisfy  and 
discharge  all  such  debts  as  shall  be  due  and  owing  by  me  to  any  person  or  . 
persons  whomsoever,  by  specialty,  simple  contract,.or  otherwise  howaoevec, 
at  the  time  of  my  decease,  and  the  interest  of  such  af  the  said  debts  aa 
shall  carry  interest,  with  full  power  to  admit  such  evidence  of  any  debt  m 
debts  as  to  him  or  them  shall  seem  sufficient ;  and  in  the  next  place,  do 
and  shall  satisfy  and  discharge  the  several  legacies  and  bequests  of  this  »| 
will,  or  which  I  shall  or  may  give  or  bequeath  by  any  codicils  thcfcto. 
[^Here  insert  the  legacies  and  bequeUs.'}     In  vviti>ess,  Aic 

Gboiiob  Yoimi«. 
Signed,  sealed,  publisherl,  ike. 


Introductory  Part  qf  a  Will  or  other  Testamentary   A^okUmesU  ky 
a  Feme  Conert. 

This  b  the  last  will  and  testament^  or  writing  in  natare  of  the  laM  mWi 
and  testament,  of  Mary  Baker,  the  wife  of  John  Baker,  of  bciaa 

or  iiMcaded  to  be  also  an  appointment  madefunuant  to  and  hf  fwui  —i 
yirkiM,  aulim  oiereife  ind  executkm  of  the  power  and  atHiMrity  <•  me 
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for  ihis  purpofe  giyep  la  and  hy  certain  ipd«nt^aet  of  ktw  m4  niMlf  bmriiu 
date  respecuvely  the  ninth  and  tenth  ((ayt  pf  M^y*  JiBOi^*  (he  release  bei^g  of 
four  parts,  and  made  or  expressed  to  be  made  between  Ji>ho  Baker  ihe 
elder  of  the  first  part»  the  said  John  Baker  my  husband  of  the  second  part, 
of  me  the  said  Mary  liaker  of  the  third  part»  and  James  Hilt  of 
of  the  fourth  part,  and  every  other  power  and  authority  whatsoever|  ena« 
bling  me  in  this  behalf,  do  by  this  writing,  signed  and  sealed  by  me  ip  th^ 
presence  of  three  credible  witnesses,  whose  names  are,  or  are  intended  to  bf 
written  and  indorsed  hereon  as  witnesses  to  my  having  signed  and  scaled 
the  same,  and  which  writing  I  hereby  declare  to  be  and  contain  my  latt 
will  and  testament,  limit,  direct,  and  appoint,  that  all  that  and  those  mf 
messuages  and  tenements,  lands,  and  hereditaments,  hereinafter  particu- 
larly mentioned  and  described,  that  is  to  say,  [herf  dtscrihe  the  ei^igUlt) 
shall,  from  and  immediately  After  my  decease,  go,  continue,  and  be  uoU> 
James  and  Alexander  Ingold,  both  of         '  EsqVs.  and  their  heirs,  lo 

and  for  the  several  uses,  estates,  intents,  and  purposes  hereinafter  HmUed^ 
expressed,  and  declared,  concerning  the  same;  that  is  to  My,  l^o  ihe  Ulf 
and  behoof,  &c.  [ai  tti  a  tot//.] 


Form  of  a  Codicil, 
WRBRaAS  I,  Richard  Roe,  of  Fleet  Street,  Londoo,  Unen-dr^per,  have 
made  and  duly  executed  my  last  will  and  tetumeot  io  writing,  bearing  d^t 
the  10th  day  of  March,  1808;  now  i  do  hereby  declare  this  present  wiittng 
lo  be  a  codicil  to  my  said  wUI,  aud  I  do  direct  the  same  to  be  «nne«ti 
thereto,  and  to  be  uken  as  a  part  ihrseof.  And  I  do  heatby  giire  and  be- 
queath to  my  ton,  Richard  Roe,  in  my  said  will  named,  the  lurikcr  sum 
of  SOO/.  in  addition  to  what  I  have  given  him  in  my  aakl  will.  An4 
whereas  I  did  in  and  by  my  said  will  give  and  bMueatk  unto  John  Fenn 
the  sum  of  100/. ;  now  I  do  hereby  revoke  the  said  legacy,  Md  do  give  unto 
him,  the  said  John  Fenn,  the  sum  of  10/.  and  no  more.  And  i  do  here- 
by ratify  and  confirm  my  said  will  in  all  the  other  particuli^rs .thereof.  ,  In 
witness  whereof  I  the  said  Richard  Roe  have  to  this  codicil  set  my  hand 
and  seal,  this  lOth  day  of  August,  in  the  year  of  our  Lord,  1880. 

Signed,  Maled,  published^  and  declared 

by  I  he  said  testator,  Richard  Roe,  as  r"^ 

and  for  a  codicil  to  be  annexed  to  his  ^  S 

last  will  and  tesument,  and  to  be  Richard  Rob.         «  § 

taken  as  part  thereof,  in  the  pre-  ^^ 

sence  of  ui  j'   ^ 

ITwo  fFitnesiei.] 
[If  any  rea/ e&tate  is  dispoaed  pf  by  the  codicil,  Umust,  at  weil  as  a  wUl» 

be  attest^  by  THRBB  witnesses. 


Form  ^fa  Codicil,  where  aeveral  Legaciet  are  revoked, 

Whbrbas  I,  A.  B.  of  Richmond,  in  t^  county  of  Surrv>  gentleman, 
have  by  ray  last  will  and  testament  in  wriune,  duly  executed,  bearing  date 
the  6th  day  of  September,  18S0,  gtven  and  beciueathed,  6cc.  Now  1  the 
said  A.  B.  being  desirous  of  altering  my  said  will  in  respect  to  the  said  lega- 
cies, do  therefore  make  this  present  writing,  which  1  will  and  direct  to  bp 
annexed  at  frcodtdl  to  my  said  will,  and  taken  as  part  thereof;  and  I  do 
hereby  revok:>  the  said  legacies  by  my  said  will  ^ven  to  and  1  do 

give  to  each  of  them  the  sum  of  and  to  the  sum 

of  .  only :  and  I  give  unto,  IkC.    And  I  do  ratify  and  c6ii4|Ba 

my  said  will  in  every  thing,  except  where  the  same  is  hereby  revoked  and 
akeied  as  aforesaid.    In  witness  whereof,  l^c. 
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'678  APFEWDIX. 

A  Codkil  io  devise* Lands  pmrckased  since  the  Testaicr's  fVill  to  ike  Use$ 

'    of  such  Will,  to  add  a  new  Trustee  thereof,  and  appoint  Guardians  to 
his  Children, 

*    Whereas  I,  G.  M.  of  have  by  my  last  will  and  testament, 

bearing  date  the  17th  day  of  April,  18S0,  given  and  devised  all  my  lands 
and  herediumeDtt  situated  in  the  county  of  Middlesex,  unto  C.P.  and  L^. 
their  heirs  and  assigns,  upon  such  trusts,  intents,  and  purpose^,  as  are 
therein  declared  concerning  the  same.  And  whereas.smce  ihe  making  and 
pablishing  this  my  said  will,  1  have  purchased  certain  oihcr  messuages, 
lands,  and  hereditaments,  situated  in  or  near  Ealing,  in  ihe  said  connty  of 
Middlesex.  Now  1  do  hereby  u\^e  and  devise  all  the  said  lands  and  faiiere- 
ditamenu  situated  at  or  near  Ealing  aforesaid,  which  1  have  purchased 
since  the  execution  of  my  said  will,  as  also  the  messuages,  lands,  and  here- 
ditaments, in  my  said  will  heretofore  given  and  devised  as  aforesaid,  onto 
snd  for  the  use  of  the  said  C.  P.  and  L.S.  and  unto  H.K.  of 
their  heirs  and  assigns  for  ever ;  upon  such  trusu,  nevertheless,  and  to  and 
for  such  ends,  intents,  and  purposes,  as  in  and  by  my  said  will  are  expressed 
and  declared  of  and  concerning  the  said  messuages,  lands,  and  heredita- 
roeois,  thereby  devised  unto  the  said  C.  P.  and  L.S.  their  heirs  and  assigns 
as  before  mentioned.  And  1  do  hereby  also  appoint  the  said  H.R.  one  of 
the  executors  of  my  said  will,  together  with  the  said  C.  P.  and  L.S.  already 
thereby  appointed  executors  thereof.  And  1  do  also  appoint  thenl  the  said 
C.P.  L.S.  and  H.R.  guardians  of  the  persons  and  estates,  rights  and 
Interests,  of  my  said  three  children,  James,  George,  and  Mary,  niiiilahey 
shall  severally  atuio  theic  respective  ages  of  twenty-one  years.'  And  1  do 
hereby  declare  this  present  writing  to  be  by  me  intended  to  be  a  codicil  to 
my  said  last  will  and  testament ;  and  the  same  shall  be  deemed  and  taken 
as  part  thereof,  as  fully.and  eflectually,  to  all  intenu  and  purposes,  asjf  the 
conlrnts  thereof  had  beep  actually  inserted  and  comprised  in  the  said  will. 
In  witness  whereof,  ice. 

Signed,  sealed,  published,  &c.  G.M. 

[Although  by  a  CfKlicil  any  bequests  or  dispositions  of  a  will  may  be 
altered,  new  legacies  given,  and  other  executors  appointed  in  the  room  of 
those  named  in  the  will  j  yet  where  the  alteration  is  of  considerable  impor- 
tance,  it  is  much  better  to  make  a  new  will,  which  is  always  less  liable  to 
suspicion  or  misrepre»entation. 

A  Nuncupative  Will 
The  following  is  the  last  will  and  testament  of  A.  B.  late  of 
in  the  county  of  gentleman,  declared  to  us,  whose  names  are 

hereunto  subscribed,  desiring  it  might  be  considered  and  taken  as  his  last 
will  and  testament,  and  requesting  that  we  would  bear  witness  thereto. 
{Here  insert  the  words  qfthe  testator,^  C.  F. 

G.  L. 
T.  P. 


A  Confirmation  of  a  Will,  indorsed  on  the  hack  thereof. 

Whereas,  since  the  making  of  my  last  will  and  testament,  as  within 
mentioned,  ,1  have  taken  to  myself  a  wife,  by  which  the  samr  or  pan 
thereof  might  be  deemed  void  in  law ;  now  I  do>  notwithstanding  the  said 
circumstance,  in  all  respects  confirm  and  re-establish  my  aforesaid  will,  and 
desire  the  same  may  still  be  deemed  and  taken  to  be  my  last  wHl  and  testa- 
ment.   As  witness  my  hand  and  sealthis  day  of 

Signed,  sealed,  published,  ^c. '  L.  P. 

J.C. 
L.S. 
M.G. 
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APPENDIX.  679 

The  Form  of  an  Inventory  lo  be  exhibited  to  the  Ordinary  Jjy  the  Executor 
or  Administrator  of  the  Goods  and  Personal  Estate  of  the  deceased,  pur* 
suant  to  the  Oath  and  Bond  entered  into  at  the  time  of  obtaining  Probate 
or  Administrution, 

A  TRUE  and  perfect  Inventory  of  all  and  every  the  goods,  chattels,  wares« 
and  merchandizes,  as  well  moveable  as  not,  debts,  credits,  and  other  per- 
sonal estate  and  effects  of  William  Dawson,  late  of  the  parish  of 
in  the  county  of  in  the  diocese  6f  gentleman, 

deoeastd,  made  by  ns  whoiie  names  are  hereunto  subscribed,  the  tenth  day 
of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty. 

£.    M.    d. 
Money  in  the  house,  the  property  of  the  deceased       ....     80    0    0 
400/.  3  per  cent.  Consolidated  Bank  Annuities,  in  ^he  books  of 
the  Bank  of  £nglaud,  in  the  name  of  the  said  deceased,  at 

76/. S3l    10     O 

Money  on  mortgage  to  John  Woollet  of  Reading     .     .     .     .£60    0    0 

3  Horses  and  harness 65     0    0 

Horned  cattle,  viz.  b  cows  and  3  oxen *     .     75     0    0 

30Sheep,  at  per  average,  1/.      .......  ^  .     ...    30    0    0 

3  Swine        ditto  1/.  tOf 4  10    0 

Poultry 300 

dm  growing  at  the  time  of  his  death 95     0    0 

Corn  and  hay  in  barns  and  outhouses 30    0    0 

Ploughs,  cart,  waggons,  and  other  implements  of  husbandry  •    46    O    0 

Wearing  apparel l6    0    0 

Plate        .     •     . 12     0    0 

Hoasehold  goods  and  furniture 150  >  0    0 

Books 6    0    O 

Lease  for  SI  years,  from  Lady*day,  I8O9,  of  the  testator's  house 

of  residence -..,....    75    0    0 

Reiit  in  arrear  due  to  the  deceased  at  the  time  of  his  death, 
from  the  tenants  of  sundry  houses,  situate,  6:c.  {describing 

them) 63     10    0 

Other  debts  due  to  the  deceased,  supposed  to  be  recoverable    .  179  18    0 

£>  142^    8     0 

Debts  due  to  the  deceased,  but  supposed  to  be  irrecoverable      .    98  1 1     0 
Debts  owing  by  the  deceased  at  the  time  of  hisi  death     .     .     .   113  10    O 

Takea  and  appraised  by  us,  the  year  and  day  first  above  written. 

Jambs  Hogg,      >  of 
Thomas  Gill,    S      sworn  appraisers. 

[The  inventory,  pursuant  to  several  acts  of  parliament,  must  be  written 
upon  stamped  paper  or  parchment.] 


FORMS  OF  ARTICLES  OF  COPARTNERSHIP,  &c. 


Articles  of  Co- Partnership  for  carrying  on  a  Joint  Trade. 
Articcbs  of  agreement  indented,  &c.  bctwfeen  A.  B.  of 
of  the  one  part,  and  CD  of  i/f  the  other  p;»rt 

Fifst,  The  said  A.  B.  and  CD.  have  joined,  and  by  these  pr.^sri»i*  rid 
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joto  tlMmselvft^  to  be  co-pvtoers  tooether  in  the  art  or  trade  of 
and  all  thing!  thdifto  belonging;  and  also  in  baying,  selling,  vending,  and 
retailing  all  sorts  of  warcs«  goods,  and  commodities,  belonging  to  the  said 
trade  of  which  said  Co-partnership  n  to  continue  from 

for  and  daring  and  anto  the  .full  end  and  term  of  from  thence 

ireit  tfnsttikig.  and  fnltv  to  be  complete  and  ended.  .  And  to  that  end  and 
pttrtpdse  tie  the  said  A.'B.  hath,  the  dav  of  the  date  of  these  presents,  deli* 
vered  in  as  Stock  the  and  toe  jaid  CD.  the  sam  of 

W  ht  Med,  laid  out,  aiid  empbyed  in  common  between  them,  for 
the  management  of  the  said  trade  of  to  their  mutual  benefit 

HM  adtantage.  And  it  is  agreed  between  them  the  said  parties  to  these 
presents,  and  the  said  co-partners  each  for  himself  respectively,  and  for  bb 
d¥fn  partjeular  part,  and  for  his  executors  and  administrators,  doth  seirerally 
tfnd  not  jointly  covenant,  promise,  and  agree,  to  and  with  the  other  part- 
ner, his  executors  and  administratoit,  by  these  presents,  in  manner  and 
form  following  $  that  is  to  say :  That  they  the  said  co-partners  shall  not,  nor 
Will,  at  aify  tinte  hereafter,  use,  exercise,  or  follow  the  trade  of 
tfoi^^id,  or  any  other  trade  whatsoever,  during  the  said  lerm,  to  their  pri- 
vate'benMit  or  advantage,  but  shall  and  will  from  time  to  time,  and  at  sll 
times  during  the  said  term  (if  they  shall  so  lon^  live),  do  their  and  each  tft 
iheir  bMt  endeavours  in  and  by  all  means  possible,  to  the  utmost  of  their 
^ ill,  power,  and  cunningj  for  their  joint  interest,  profit,  benefit^  and 
advabtage,  and  truly  employ,  buyi  sell,  and  merchandise  with  the  stock 
ttforttsaid,  and  the  increase  tnereof«  in  the  trade  of  aforuaid, 

i^ithout  anysiniftter  intentions  or  fraudulent  endeavours  whatsoever.  And 
iAso  that  they  the  said  co^partners  shall  and  will  from  time  to  time,  and  at 
all  tnnes  hereafter  during  the  said  term,  pat,  bear,  and  discharge  equally 
between  them  the  rent  of  the  shop  whioh  they  the  said  co-partners  shall 
^nf^orhl^  for-the  joint  exercising  or  managing  the  trade  aforesaid.  And 
that  all  such  gain.^  profit,  and  increase,  that  shaH  come^  grow,  or  arise, 
for  or  by  reason  of  the  said  trade,  and  iotnt  oocopytng  as  aforesaid,  shall 
he  from  time  to  time  during  the  said  term  equally  and  pioportiooably 
divided  between  them  the  said  co*paHnen,  share  and  share  alike.  And 
also  that  all  such  Um  as  shall  happen  to  the  said  joint  trade  by  bad  del«s. 
ill  <^mmodities,  or  otherwise,  without  fraud  or  covin,  shall  be  p«id  Itnd 
borife  eoually  and  proportionably  between  ihem.  And  farther  it  la  agned 
by  and  oetween  the  said  co-partners,  parties  to  these  presents,  that  there 
shall  be  had  and  ke))t  from  time  to  time,  and  at  all  times  during  the  said 
term,  and  joint  occupying  and  co-partnership  together  as  aforesaid,  per- 
fect, Just,  and  tme  books  of  account,  wherein  each  of  the  said  co-partnets 
shaH  duly  enter  and  set  down,  as  well  all  money  by  them  reoetvcd,  paid« 
expended,  and  laid  out  in  and  about  the  management  of  the  said  trade,  as 
also  all  wares,  goods,  commodities,  and  merchandises,  by  them  or  ^tber  cff 
them  l>ought  and  sold,  by  reason,  or  means,  or  upon  account  of  the  said 
co-partnership,  and  all  other  matters  and  things  whatsoever,  to  the  said 
joint  trade,  and  the  management  thereof,  in  any  wi&e  belongine  or  apper- 
uining ;  which  said  books  shall  be  used  in  common  between  the  snid  co- 
partners, so  that  either  of  them  may  hate  access  thereto  withont  any  inier- 
Tuption  of  the  other.  And  also  that  they  the  said  co- partners,  once  in  three 
months,  or  oftener  if  need  shall  require,  upon  the  reasonable  request  of  one 
of  them,  shall  make,  yield,  and  render  each  to  the  other,  or  to  the  cxecu- 
ton  of  each  other,  a  true,  just,  and  perfect  account,  of  all  profits 
and  increase  by  them  or  either  of  them  made ;  and  of  all  losses  by  them  or 
either  of  them  sustained  ;  and  also  of  all  payments,  receipts,  disburseaienu, 
and  all  other  things  whatsoever  by  iheih  made,  reeeivea,  disbursed,  acted, 
done,  or  suffered,  in  their  sa7J  eo  |)artnership  and  joint  occupying  as  afore- 
said (  and,  the  same  accounis  so  made,  shall  and  will  clear,  adjust,  |Miy,  and 
deliver  each  unto  tlie  other  at  the  tmie  of  making  such  account  ihclr  ei|tut 
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thariet  of  the  profiu  io  mide  A  afbretttid.  And  at  tht'etid'of  thta  term  of 
or  other  sooner  determination  of  these  preaeots  (be  it  by  the 
death  of  one  of  the  said  eo-partnert,  or  otherwise),  thrjr  thesSiid  co*parttiers 
each  to  the  other,  or,  in  case  of  the  death  of  either  of  them,  the  surviving 
party,  to  the  executors  or  administrators  of  the  part^  deceased,  shall  and 
'will  make  a  true,  jnst,  and  final  account  of  all  things  as  aforesaid,  and 
divide  the  profiu  abresaid,  and  in  ail  things  well  and  truly  adjust  the 
same;  and  i hat  then  also,  npon  the  making  of  such  a  final  account,  aU 
And  eve^  the  stock  and  stocks,  as  well  as  the  gains  and  inciease  thereof, 
which  shall  ap^r  to'  be  remaining,  whether  consisting  of  money,  wares^ 
tkbis,  dTr. 
executors, 


V.  shall  be  equally  divided  between  them  the  said  co*partners,  their 
f,  ot  administrators,  ahare  ind  share  alike.     In  witness,  d^r* 


A  Deed  of  Dissoluiion  ^  a  Parimrakip. 

This  indenture  made,  ^c.  between  A.  B.  of  of  the  one  part^ 

and  C.  D.  of  of  the  other  part.    Whereas,  Hte,     [^^^ 

^iing  the  ariiclet  of  co-parimrMhip.']  and  whereas  the  said  A.  B.  and 
CO.  have  mutually  agreed,  and  do  hereby  mtitoally  agree,  to  determine 
and  dissolve  the  said  co-partnership,  and  the  same  is  by  these  present! 
absolutely  determined  and  dissolved,  in  manner  as  hereinafier  is  men- 
tioned :  the  said  C.  D.  for  and  in  consideration  of  the  covenant  andagree^ 
ment  hereinafter  contained,  on  the  part  and  behalf  of  the  said  A.  B.  his 
heirs,  executors,  and  administrators,  to  be  done  and  performed,  doth 
hereby  covenant,  promise,  and  agree,  to  and  with  the  said  A.  B.  his  execu- 
tors and  administrators,  that  he  the  said  A.  B.  his  heirs,  administrators, 
and  assigns,  shall  from  henceforth  be  entitled  to  have,  receive,  and  take 
all  and  every  the  messuages,  lands,  tenements,  hereditaments,  and  premises, 
with  the  appurtenances,  and  all  and  every  the  stock  in  tradi,  cash,  debts, 
som  and  sums  of  money,  goods,  chattels,  estate,  and  effects  whatsoever, 
wheresoever,  and  of  what  nature  and  kind  soever,  against  hirti  the  said 
C.  D.  his  execntors  and  administrators^  to  and  for  the  absolute  us^  and 
behoof  of  the  said  A.  B.  his  heirs,  executors,  administrators,  and  assigns, 
snbject,  nevertheless,  to  the  debts  due  and  owing  from  and  by  the  said  eo« 
^rtnehhip  between  the  said  A.  B.  arid  th^  said  C.  O.  and  also  at  the  ex- 
pence  of  him  the  said  A.  B.  his  executors  and  admiitistratdrs,  the  name  of 
Dim  the  said  C.  O.  shall  at  all  times  hereaftcfr  be  made  nse  of  fbr  the  reco- 
very of  all  or  any  part  of  the  co-partnership  debt  and  stock  in  trade,  with 
the  interest  and  increase  thereof,  subject  as  aforesaid  to  the  absolnle  nse  and 
behoof  of  the  said  A.B.  his  executors,  administrators,  and  assigns,  as  by 
his  Or  their  counsel  learned  in  the  law  shell  be  advised.  And  also  that  the 
aaid  G.  D.  his  execntors  and  administrators  shall  and  will,  at  all  artd  every 
lime  and  times  hereafter,  upon  the  request  and  at  the  costs  of  the  said  A.Bi 
liis  executors  and  administrators,  both  in  and  out  of  any  Ooort  of  law  or 
^nity,  do  all  andi^very  such  act  and  acts  as  by  the  said  A.  B.  h\i  executors 
and  administrators,  or  any  of  their  counsel  learned  In  the  law,  shall  be 
reasonably  advised  and  reooired*  for  fulfilling  and  accomnlishing  these  pre- 
aeots. And  the  said  A.B.  fcnr  and  in  consideration  ot  the  covenant  and 
agreement  herein  contained,  on  the  part  and  behalf  of  the  said  C.  D.  hia 
executors  and  administrators,  to  be  observed  and  performed,  doth  hereby 
covenant  and  agree  to  and  with  the  said  C.  D.  hitf  executors  and  adntVinis- 
tratorii,  in  mannet  and  form  following;  fhat  is  to  say:  that  he  the  Mid 
A.  B.  his  executors  and  administrators,  shall  and  vi^ll,  on  request,  seal; 
defiver,  and  execute,  to  the  said  C.  D.  his  executors,  administrators,  and 
assigns,  oOe  bond  or  obligation  in  the  penal  sum  of 
pounds,  with  a  condition  to  be  therein  inserted  for  payment  to  the.  said 
C  D.  his  executors,  administrators,  and  assigns,  of  all  and  every  sum  and 
anms  of  mooey,  as  any  two  persons,  to  be  inmfferently  named  by  them  the ' 
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Slid  A.  B.  and  C.  D.  oonvertable  and  acquainted  wiih  ibe  basineti  of  the 
trade,  shall,  by  their  award  in  writing,  under  their  bands 
and  seals,  and  at  the  time  and  place  therein  for  that  purpose  to  be  mea- 
tioned,  award,  order,  and  direct,  to  be  paid  by  the  said  A.  B.  hb  eseca- 
tors  or  administrators,  to  the  said  C.  D.  nis  executors,  adminbtrmtort,  and 
assigns.  And  if  such  arbitrators  shall  not  nuke  such  their  awtard  ia 
writing  within  one  month  from  the  time  of  such  nomination,  thai  then 
the  said  arbitrators  shall,  within  the  space  of  six  days  afker  the  expirataon 
of  the  said  one  month,  elect,  nominate,  and  appoint  a  third  person  oy  way 
of  umpire  for  the  purpose  aforesaid,  and  which  said  umpire  shall,  withia 
fifteen  days  after  he  shall  be  so  nominated  and  appointed,  make  ankd  deliver 
award  or  umpirage  in  writing,  under  his  hand  and  seal,  of  and  coocerning 
all  and  every  such  sum  and  sums  of  money  as  he  shall  therein  direct  to  be 
paid  by  the  said  A.B.  his  executors,  admmistrators,  and  assigns ;  and  the 
said  award  or  umpirage,  when  so  made,  shall  be  duly  obsenred,  kept,  auid 
performed  by  the  said  parties  hereto,  their  executors  and  administfitoft, 
according  to  the  true  intent  and  meaning  thereof :  and  further,  that  they  tlie 
said  parties  hereto,  and  each  of  them^both  in  and  out  of  any  court  or  courts 
of  law  or  equity,  respecting  the  measures  aforesaid,  and  at  the  costs  and 
charges  of  the  said  A.  B.  shall  and  will  do  all  and  e?ery  act  and  acts  as  by 
their  or  either  of  their  counsel  shall  be  advised  and  reouired  for  the  fulfil 
ling  and  accomplishing  of  these  presenu.  In  witness,  isfc. 


FORMS  OF  BONDSr  &c.  ^c. 


Bond  for  Payment  of  Money  by  Insiaimenii. 

Khow  all  men  by  these  presents,  that  we,  D.  I.  the  young^,'of 
in  the  county  of  Esq.  P.  W.  of  in  the  said  county, 

and  L.  M.  of  in  the  county  of  widow,  are  held  and 

firmly  bound  to  D.  1.  the  elder,  of     '  aforesaid,  in  the  sum  of 

of  good  an(l  lawful  money  of  Great  Britain,  to  be  paid  to  the 
said  O.  I.  the  elder,  or  his  ceruin  attorney,  executors,  administrators,  or 
assigns ;  for  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
and  each  of  us  binas  himself,  our  heirs,  executors,  and  administrator*,  of 
each  of  us,  firmly  by  these  presents,  sealed  with  our  seals,  dated  this 

day  of  in  the  year  of  our  Lord 

Whereas  the  above-named  D.  I.  the  elder,  and  O.  I.  the  younger,  have 
hitherto  carried  on  the  business  of  stockbrokers  in  co-partnrrship :  and 
whereas  the  said  D.  1.  the  elder  is  about  to  retire  from  business,  and  assign 
over  his  share,  property,  and  effects  therein,  unto  the  said  D.  I.  the 
younger,  which  has  accordingly  been  done  by  indenture,  bearing  even 
date  with  the  above- written  obligation;  in  consideration  whereof  the  said 
D.  1.  the  younger  has  agreed  to  pay,  and'  secure  to  be  paid,  unto  the  said 
D.  1.  the  elder,  the  sum  of  in  such  manner  as  in  the  same  indenture 

is  expressed,  and  the  further  sum  of  (making  in  all  the  sum  of 

)  by  the  above- written  obligation.  Now  the  condition  of  the 
above* written  obligation  is  such,  that  if  the  above-named  D.I.  the 
younger,  P.  W.  and  L.  M.  or  any  or  either  of  them,  their  heirs,  execu- 
tors, or  administratois,  or  the  heirs,  executors,  or  administrators  of  any  or 
either  of  them,  or  some  or  one  of  them,  do  and  shall  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  above-named  D.  I.  the  elder,  bis  executors, 
administrators,  or  assies,  the  full  sum  of  of  lawful  money 

of  Great  Britain  with  interest  for  the  same,  after  the  rate,  days,  place,  and 
times,  and  in  the  manner  following;  that  is  to  say,  the  sum  of 
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part  heceof  on  or  befofe  ihe  dav  of  which  will  be  in 

the  year  of  oar  Lord  together  with  ihe  inteiest  for  the  same  sum 

of  after  the  rate  of  .     for  et ery  by  the  year, 

in  the  mean  time  by  equally  quarterly  payments,  on  the  day  of 

the  day  of  the  day  of 

and  the  day  of  in  each  succeeding  year :  and  the  fur- 

ther sum  of  of  like  lawful  money,  the  remaining  part  of  the 

said  sum  of  on  the  day  of  which  will  be  in 

theyearof  our  Lord  together  with  interest  for  the  aame,  after 

Ihe  rate,  and  in  th^  days  aforesaid,  in  the  said  year,  (all  which  payments 
are  to  be  made  at  in  the  county  of  between  the  hours 

of  twelve  and  two  o'clock  in  the  afternoon),  the  aboTe*written  obligation 
shall  be  void ;  but  if  default  shall  at  any  time  be  made  in  pavment  of  all, 
either,  or  any  part  of  the  said  principal  turns  of  and 

or  of  Uie  interest  for  the  same,  or  for  either  of  them,  or  any  part  of  the  said 
interest,  at  any  or  either  of  the  days  and  times  above-mentioned,  for,  pavment 
thereof  respectively,  then  the  said  obligation  shall  remain  and  be  in  lull  force 
and  effect. 

Condiiion  to  Trusieet,  in  contideraiUm  of^  Marriagi  andMairriage-'Portion, 
to  leavi  ihe  Wift  and  her,  Jtsue  a  competent  Fortune. 

'  Thb  condition  of  this  obligation  is  such,  that  whereas  a  marriage  is 
intended  to  be  shortly  had  and  solemnized  between  the  above  bounden 
B.  D.  andE.  F.  spinster,  daughter  of  G.  H.  of  with  whom  the 

said  B.  D.  is  to  receive  as  a  marriage-portion  the  sum  of  to  be 

applied  in  manner  herein-after  mentioned:  if  therefore  the  said  marHa^o 
shall  take  efl'ect,  and  the  said  B.  D.  shall  die  in  the  life- time  of  the  said 
£.  F.  then  if  the  heirs,  executors,  or  administrators  of  him  the  said  B.D. 
do  and  shall,  within  six  months  after  his  death,  pay  or  canse  to  be  paid  into 
the  hands  of  the  above-named  M.N.  O.  O.  and  R.  S.  the  sum  or 
to  be  by  them  applied  upon  the  trusts  and  for  the  ends  and  purposes  follow- 
ing; that  is  to  say :  That  the  said  Trustees,  and  the  survivors  and  survivor 
of  them,  shall  pay  pounds.,  parcel  of  the  said  pounds,  to 

the  said  R  F.  for  her  sole  use  and  benefit ;  and  in  case  the  said  B.  D.  shall 
leave  any  child  or  children  of  his  body  on  the  body  of  the  said  £.  F.  begot- 
ten, vvhich  shall  live  to  be  married  or  attain  the  age  of  twenty-one  years, 
the  said  trustees  shall  pay  pounds  residue  of  the  said 

pounds,  to  such  child  or  children  equally  among  them,  share  and  share 
alike,  as  and  when  they  shall  severally  be  married,  or  attain  the  age  of 
iwenty-one  years  respectively,  and  the  mterest  thereof  in  the  mean  time  to 
be  applied  for  their  maintenance.  And  in  case  the  said  B.  D.  shall  leave  no 
issue  of  his  body  on  the  body  of  the  said  E.  F.  begotten,  or  leaving  issue, 
and  such  issue  shall  all  happen  to  die  before  their  marriage  or  ase  of  twenty- 
one  years,  then  the  said  last- mentioned  sum  of  pounds  to  be  like- 
wise paid  to  the  said  E.  F.  her  executors  and  administrators ;  then,  &€.  or 
else,  (Stc. 


A  general  Letter  of  Attorney  to  receive  Dells. 

Know  all  men  by  these  presents,  that  I,  C,V>,  of  have 

made,  ordained,  authorized,  constituted,  and  appointed,  and  by  these  pre- 
sents do  make,  ordain,  authorize,  constitute,  ana  appoint,  R.  S.  of 
my  true  and  lawful  attorney,   for  me  and  in  my  name,  and  to  my  use 
(or^  but  to  the  use  of  him  ine  said  R.S.)  to  ask,  demand,  sue  for,  recover, 
and  receive  of  T.  B.  of  all  such  sum  and  sums  of  money,  debts, 

and  demands  whatsoever,  which  now  are  due.  or  owing  unto  me  the  said 
C.  D.  by  and  from  the  said  T.  V.  and,  in  default  of  payment  thereof,  to 
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lUft»  uie»  and  Uke  all  lawful  ways  and  meana^  in  my  aane,  or  < 
for  the  recovery  thereof  by  attachment,  dittrets,  re-entry,  or  otherwise,  and 
compound  ana  agree  for  the  same,  and,  on  receipt  thereof,  acquittances  or 
other  sufficient  oischarges  for  the  same,  for  me  and  in  my  name,  to  make, 
seal,  and  deliver,  and  to  do  all  lawful  acts  and  things  wnatsoerer  concero- 
ing  the  premises,  as  fully  in  erery  respect  as  I  myself  might  or  cooldt  do 
if  I  were  personally  present,  and  an  attorney  or  attorneys  under  him  for  tbe 
purposes  aforesaid  to  make,  and  at  his  pleasure  to  revoke ;  hereby  ratiMng 
and  confirming  all  ana  whatsoever  ray  said  attorney  shall  in  my  name  law- 
fully do,  or  cause  to  be  done,  in  and  about  the  premises,  by  virtue  of  theae 
presents.    In  witness,  dTc. 


Bill  iif  Salt  qf  Ooodt  and  ChaiUU. 

Know  all  men  by  these  presents,  that  I,  G.  H.  of  in  con- 

sideratiofi  of  the  sum  of  to  me  In  hand  paid  by  P.  N.  of 

at  and  before  the  sealing  and  delivery  of  these  presents,  the  receipt  whereof 
I  do  herebv  acknowledge,  have  bargained,  sold,  released,  granted,  and  coq* 
firmed,  ana  by  these  presents  do  bargain,  sell,  release,  grant,  and  confirm 
onto  the  Mid  P.  N.  all  the  goods,  household  stuff,  aod  implements  of 
household,  and  all  other  goods  and  chattels  whatsoever,  mentioned  and  ex* 
preesed  in  the  sehodule  hereunto  annexed,  now  remaining  and  being  in 
to  have  and  to  hold  all  and  singular  the  said  goods,  housebold>sui^ 
and  implements  of  household,  and  every  of  them,  ov  these  presents  bai^ 
gained,  sold,  released,  granted,  and  confirmed  unto  tne  said  P.  N.  tf>  the 
only  proper  use  mnd  behoof  of  the  said  P.  N.  his  executois,  administratqra, 
and  assigns,  for  ever.  And  I  the  said  G.H.  for  myself,  my  executors  and  ad* 
ministrators,  all  apd  singular  the  said  goods  and  household^tuff  unto  the 
said  p.  N^  his  executors,  administraton,  and  assigns,  against  me  the  said 
G.  H.  my  executors,  administrators,  and  assisns,  and  against  all  and  every 
other  person  or  persons  whatsoever,  shall  and  will  warrant,  and  for  ever 
defend,  by  these  presents;  of  which  goods,  household-stuff,  and  imple- 
ments 6f  household,  I  the  said  P.  N.  have  put  the  said  G.  H.  in  full  pot- 
session  by  delivering  to  him  one  silver  cup  in  the  name  of  a|l  the  said  gooda 
and  chattels,  at  the  Kaliog  and  delivery  thereof.    In  witness,  ^e» 
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-flBATEMENT  of  freehold,  49 

Abduction,  24,  210 

Accessary,  134 

Acts  of  Arliament,  9 

Administrator,  388 

Admiralty,  Court  of,  130 

AdvertisiAg  for  stolen  goods,  165 

Adultery,  24 

Adrowson,  463 

Affray,  171 

Agreements,  44— forms  of,  661  to  665 

Agents,  460  ' 

Afiens,  289 

AHmony,  579 

Ambassadors,  rights  of,  144 

Animals,  cruelty  to,  233 

Annuities,  469  * 

Apostacy,  136 

Appeal,  105 

Appendix,  657 

Apprentices,  372 

Approvers,  163 

Arbitration,  626 — between  Masters  and 

Workmen,  617 
Archbishop,  299 
Arches,  Court  of,  128 
Avchdeacon,  301 
Amdgnment,  251 
Arrest,  81,  241— of  judgment,  102 
Arson,  212 

Artificers,  seducing,  180 
Assault,  11 
Asrignment,  425-^of  estate,  519— of  a 

lease,  form  of,  660 
Assise,  Court  of,  124 
Assumpsits,  45,— gitaii<Hm  talelnti,  ib.— 

money  had  and  received,  16 
Attachment,  writ  of,  78 
Attainder,  263— writ  of,  105 
Attorney  at  law,  action  against,  47 
Attorney-general,  information  by,  249 
Auctioneers,  440 
Award,  626 

BtuUfis,  310 

Ball,  82,  244 

Bailment,  556 

Bank  Notes,  580 

Bankers'  Notes,  580 

Bankruptcy,  581  to  61 7-  -fraudufent,  1 74 

Bastard,  143,  3a3 

Battery,  12 

Beadles,  367 

Benefit  Societies,  638 

Bigamy,  184 

Bill  of  sale,  form  of,  684 

Bills  of  exchange,  556  to  578 

Bishop,  299 


Black  Act,  169 

Blasphemy,  141 

Bond,  519— forms  of,  682 

Borough-English,  6 

Bribery,  167 

Burgage  tenure,  471 

Burglary,  212 

Butter  and  Cheese,  453 

Capiat,  78 

Ct^iaa  ad  $aH^aeiendmm,  writ  of,  108 

Carrier,  428 

Case,  action  on  the,  75 

CaUle,  456 

ChaUenges  of  Jury,  256 

Challenges  to  ficht,  173 

Champerty,  166 

Chancery,  process  of  a  suit  in^  1 1 1— 
court  of,  118 

Chancellor,  Lord,  120 

Cheating,  177 

Chivalry,  court  of,  129 

Churchwardens,  312 

Civil  injuries,  11 

Clergy,  298— benefit  of,  259 

Codicils,  539— forms  of,  677 

Coin,  149,  152 

Commissioners  of  sewers,  eonrt  of,  130 

Commitment,  243 

Common,  466— of  piscary,  467        of 
estovers,  467 

Common  law,  5 

Common  barratry,  165 

Common  Pleas,  Court  of,  122 

Commons,  House  of,  272 

Composition  for  Tithes,  464 
Compounding    offences    and    prosecu- 

ti0Q8,  166 
Confirmation  of  lands,  518 
Conjuration,  142 
Consanguinity,  505 
Conspiracy,  166 
Constable,  348 
Contempt,  160 

Contracts,  550— by  sale  orexchange,  552 
Conversion,  action  of,  38 
Conveyances,  510 
CopyhoWs,  472,  488 
Corn,  456 
Corporations,  369 
Corrody,  467 
Coroner,  311 
Corruption  of  blood,  264 
Costs,  105 
Covenant*,  40,  421 
County  court,  125 
Courts  of  law,  118 
Court  leet,  126 


Digiti 


zed  by  Google 


686 


INDEX. 


Conrt  baron,  127 

Courts  eccle8iastica],128-vmilitar}r,  129 

—maritime,  129— of  a  special  jurin- 

diction,  ib. 
Criminal  conrersation,  24 
Crimes,  132 
Curate,  307 
Cornng,  141 
Customs,  6  to  8 

Dean,  300 

Debt,  39 

Deceit,  writ  of,  106— action  of,  48 

Deed,  510 

Defamation,  16 

Defeazance,  519,  521 

Deforcement,  50 

Delegates,  court  of,'  129 

Demurrer,  91 

Denizen,  289 

Descent  of  lands,  52— law  of,  505 

Desertion,  155 

Detinue,  action  of,  36 

Devise,  and  Devisee,  521 

Dignities,  467 

Discontinuance,  50 

Disorderly  houses,  188 

Disseisin,  50 

Dissenters,  137 

Distress  for  rent,  28— practical  direc- 
tions for  making,  667 

Disturbance  of  franchises,  70— of  com- 
mon, 71— of  ways,  iAw— of  tenure,  72 
of  patronage,  ib.— of  religious 
blies,137 

Dower,  482 

Drunkenness,  143 

Dwelling-house,  robbing  of,  230— steal- 
ing in,  231 

Ecclesiastical  courts,  128 

Eare-droppers,  241 

Ejectment,  54 

Ek>pement,  380 

Elegit,  writ  of,  109 

Embezzling  king's  stores,  155 

Embracery,  168 

Engrossing,  178 

Entry,  52 

Equity  of  redemption,  492 

Error,  writ  of,  106,  265 

Escape,  163 

Estate,  in  tail,  476— for  life,  479— for 
years, 486— at  will  ,487— at  sufferance, 
488— upon  condition,  490— by  elegit, 
494 — in  remainder  and  reversion,  494 
to  500— in  severalty,  500 — in  joint  te- 
nancy, 501 — in  coparcenary,  503^n 
common,  ib. 

Estrepement,  writ  of,  68 
Evidence,  96, 257 
Exchanges,  517 
Exchequer,  court  of,  122 


Exchequer  Chamber,  court  of,  123 
Execution,  268— process  of,  106 
Executor,  388 
Executory  devise,  498 
Eltortion,  168     ' 

False  imprisonment,  19 

False  news,  172 

Factors,  460 

Farmers,  453 

Fee,  473 

Felons,  rewards  for  prosecuting  of,  228 

Felony*  152— —compounding,  165 

against  the  king's  council,  154— «ris- 

prision  of,  160 
Felo  de  Se,  204 
Feoffment,  514 
Fieri/aciatf  writ  of,  109 
Fines,  of  copyhold,  472 
Fireworks,  188 
Forcible  entry,  172 
Forei^  states,  serving  of,  154 
Forestalling,  178 
Forfeiture,  263 
Forgery,  237 
Forma  pauperis,  105 
Fortune-tellers,  185 
Franchises,  467 
Freehold  estates,  473, 479 

Game  Laws,  191 

Gaming,  189 

Gaplers,  163,310 

Gavelkind,  6 

General  issue,  86 

Gifts,  514 

Gleamng,  457 

God  and  religion,  offences  against,  138  • 

Goods,  bill  of  sale  of,  684 

Grants,  515 

Guardian  and  ward,  385 

Gypsies,  185 

Habeas  Carpus,  20 

Hanging,  268 

Health,  offences  against  the  public,  180 

Heir  apparent,  50&— presamptiw,  ^. 

Heiress,  stealing  of  an,  210 

Hereditaments,  462 

Heriot8,472 

Heresy,  136 

High  treason,  146 

Homicide,  202 

House,  lease  of,  657 

Housebreaking,  231 

Hunting,  unlawful,  170 

Husband  and  wife,  378 

Idleness,  185 
Ignorance,  133 
Impostures,  religious,  142 
Inclosures,  destrojnng,  2:M 
Incorporeal  liereditamenU,  463 
Indictment,  245-^process  upon,  250 
Induction  to  a  benefice,  304 
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Infant,  400 

Information^  249 

Innkeepersy  432 

Inquiry,  writ  of,  104 

Insolvent  Debtors,  647— court  of,  12$ 

Intrusion,  49 
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councils,  281 
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Lease  515— R>rm  of,  657 
Legacies,  54 1  to  550 
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Letter,  threatening,  171 
Letter  of  Attorney,  form  of,  683 
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Lewdness,  143 
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ture, 224 
liturgy,  reviling  of,  136 
Locks  on  rivers,  destroying  of,  171 
London,  customs  of,  7 
Lords,  House  of,  271 
Lord  Mayor's  court,  130 

Maiming  cattic,  232 
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Malicious  mischief,  231 

Manslaughter,  205 

Manufacturers,  seducing  them  abroad, 

179 
Mariners,  wandering,  187 
Maritime  courts,  iS) 
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Marshidsea  Court,  130 
Master  and  Servant,  372 
Masters  and  Workmen, 61 7 
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Mischief,  231 
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Obstructing  process,  163 
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Original  writ,  75 
Overseers  of  the  poor,  321 
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Pardon,  267 
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Parson,  301 

Partition,  deed  of,  517 

Partners,  405 
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Passports,  violation  of,  144 
Pawnbrokers,  443 
Peculiars,  court  of,  128 
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Petitioning,  tumultuous,  171 
Pie-Poudre,  court  of,  127 
Rracy,  144 

Piscary,  common  of,  467 
Pleadings,  83 
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Plea  and  issue,  253 
Police,  offences  against,  155 
Pound, 32 
Premunire,  156 
Prerogative  court,  129 
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Privy  council,  offences  against,  154 
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Rent,  double,  418 
Rents,  470 
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prision  of,  159 
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SUPPLEMENT. 


Damages  committed  by  Riotous  and  Tumultuous  Assemklits. 

jpY  the  3  Geo.  IV.  c.  33.  for  the  more  speedy  recovery  of  small 
damages  committed  by  riotous  assemblies,  &c.  it  is  enacted,  that 
it  shaJlnot  be  lawful  for  any  person  or  persons  whomsoever  in  Eng- 
land, where  the  loss,  injury,  or  damage  claimed  and  alleged  to  have 
been  sustained  shall  not  exceed  the  sum  of  30/.  to  commence,  bring, 
or  prosecute  any  action  or  actions  at  law  for  or  on  account  of  the 
loss,  injury,  orcfamage  sustained  by  the  demolishing,  pulling  down, 
destroying,  or  damaging,  wholly  or  in  part,  of  any  church,  chapel, 
or  any  building  for  religious  worship  duly  certified  and  registered, 
or  any  dwelling-house,  barn,  stable,  or  out^house,  by  any  persons 
unlawfully,  riotously,  and  tumultuously  assembled ;  or  for  or  on  ac- 
count of  any  loss,  injury,  or  damage  sustained  by  the  demolishing 
or  pulling  down,  wholly  or  in  part,  of  any  wind  saw-mill,  or  other 
wind-mill,  or  any  water-mill  or  other  mill,  or  any  of  the  works  there- 
unto belonging,  by  any  persons  unlawfully,  riotously,  and  tumul- 
tuously assembled ;  or  for  or  on  account  of  the  loss,  injury,  or 
damage  sustained  by  the  unlawfully  and  with  force  demolishing  or 
pulling  down,  or  beginning  to  demolish  or  pull  down  any  erection 
and  building,  or  engine  used  or  employed  in  carr\ing  on  or  conduct- 
ing of  any  trade  or  manufactory,  or  any  branch  or  department  of 
any  trade  or  manufactory  of  goods,  wares,  or  merchandizes  of  any 
kind  or  description  whatsoever,  in  which  any  wares,  goods,  or 
merchandize  shall  be  warehoused  or  deposited,  by  any  person  or 
persons  unlawfully,  riotously,  and  tumultuously  assembled  to- 
gether, to  the  disturbance  of  the  public  peace ;  or  for  or  on  ac- 
count of  the  loss,  injury,  or  damage  sustained  by  the  unlawfully 
and  with  force  demolishing,  pulling  down,  destroying,  or  damaging 
any  fire-engine  or  other  engine  erected  or  to  be  erected  for  the 
making,  sinking,  or  working  collieries,  coal-mines,  or  other  mines, 
or  any  bridge,  waggon-way,  or  trunk  erected  or  made,  or  to  be 
erected  or  made,  for  conveying  coals  or  other  minerals  from  any 
colliery,  coal-mine,  or  other  mine,  to  any  place,  or  for  shipping 
the  same,  or  any  staith  or  other  erection  or  building  for  deposit- 
ing coals  or  other  minerals,  or  used  in  the  management  or  conduct- 
ing of  the  business  of  any  such  colliery,  coal-mine,  or  other  mine, 
by  any  person  or  persons  unlawfully,  riotously',  and  tumultuously 
assembled  together,  in  disturbance  of  the  public  peace;  or  for  or 
on  account  of  any  house,  shop,  or  other  building  whatsoever, ^  or 
any  part  thereof,  being  destroyed  or  in  any  manner  damaged  or  in- 
jured, or  any  fixtures  thereto  attached,  or  any  furniture,  goods. 
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or  commodities  which  shall  be  therein,  being  destroyed,  taken 
away,  or  damaged,  by  the  act  or  acts  of  any  riotous  or  tomultaons 
assembly  of  persons,  pr  b^  the  act  or  acts  of  any  person  or  per- 
sons engaged  in  or  making  part  of  such  riotQus  or  tumultuous 
assembly ;  or  for  or  on  account  of  the  ]oss,  injury,  or  damage 
sustained  by  the  unlawfully  or  maliciously  killing  or  maiming  of 
any  cattle,  cutting  down  or  destroying  any  trees,  setting  fire  to  any 
house,  barn,  or  out-house,  hovel,  cock,  mow,  or  stack  of  com, 
straw,  l^ay,  or  wood ;  or  for  or  on  account  of  the  loss,  injary,  or 
damage  sustained  by  the  setting  fire  to  or  destroying  any  ricks  or 
threshiqg  machines,  by  the  act  or  acts  of  any  riotous  or  tumultuous 
assembly  of  persons.    $1. 

And  in  every  case  aforesaid,  where  the  loss,  injury,  or  damage 
claimed  or  alleged  to  have  been  sustained,  shall  not  exceed  in  ipnoiint 
the  sum  of  SO/,  the  party  or  parties  damnified  or  injured  shall  within 
one  calendar  month  g^e  notice  in  writing  to  the  high  constable  of 
the  hundred,  rape,  wapentake,  lathe,  riding,  division,  or  liberty,  or 
to  the  mayor  or  other  chief  magistrate  of  the  city,  town,  or  place 
in  which  such  loss,  injury,  or  damage  shall  have  been  suffered  or 
sustained,  and  where  there  is  no  high  constable,  to  the  churcfar 
wardens  or  overseers,  or  to  aay  two  substantial  householders  not 
being;  interested,  or  left  at  their  respective  last  or  usua)  places  of 
abock,  of  such  riotous  or  tumultuous  assembly  having  taken  place, 
and  the  nature  and  amount  of  the  loss,  injury,  or  damage  sustained, 
and  of  his,  her,  and  their  intentioo  of  calling  upon  the  inhabitaots 
of  such  city,  &c.  to  make  good  such  loss,  injury,  or  damage ;  and 
the  said  high  constable,  Slc,  is  forthwith  to  give  notice  in  writing 
thereof  to  the  magistrates  residing  in  or  acting  for  such  city,  &c. 
who  shall  thereupon  appoint  a  special  petty  session  to  be  holdeu 
within  thirty  days  next  after  the  receipt  of  such  notice,  of  all  the 
magistrates  residing  in  or  acting  for  such  city,  &c.  to  hear  and 
determine  of  any  complaint  which  may  be  then  and  there  brought 
before  theip,  for  or  on  account  of  any  siich  damage  or  injury ;  and 
the  party  or  parties  so  damnified  and  injur^  are  directed  to  give 
notice,  or  cause  a  notice  in  writing,  in  tb^  form  of  a  schedule  an- 
nexed, to  be  placed  on  a  church  or  chapel  door  or  most  conspicuous 
place  of  the  parish  in  which  such  loss,  injury,  or  damage  shall  have 
been  sustained,  on  two  successive  Sundays  next  preceding  the  day 
of  holding  of  such  petty  session,  of  the  intent  and  purpose  for  which 
such  special  petty  session  is  to  be  held.     §  2. 

In  case  the  high  constable,  mayor,  &c.  shall  neglect  or  refuse  to 
give  notice  as  directed  and  required^  the  party  or  parties  may  sue 
them  for  the  amount  of  damages,  by  action  of  4ebt  or  on  the  case, 
in  any  of  his  majesty's  courts  of  record  at  Westminster.     §  3. 

By  section  4,  the  magistrates,  Sec.  at  such  petty  sessions  are 
authorized  to  adjudicate  the  sum  or  sums  of  .money  to  be  paid  to 
parties  aggrieved,  together  with  all  reasonable  costs  and  charges, 
and  likewise  to  order  such  costs,  &c.  to  be  paid  by  the  treasurer 
of  the  county,  city,  &c.  (as  the  case  may  be) ;  and  such  trea^uref^ 
is  to  be  allowed  the  same  in  passing  his  accounts. 
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Mugii^rfttes  may  issue  their  summoos  for  the  attendatfde  of  wit- 
nesses; who,  upon  being  tendered  their  reasonable  expences,  must 
appear^  under  the  penalty  of  10/.  or  in  default  of  payment  to  be 
Vnprisoned  for  three  months  in  the  common  gaol  or  house  of  cor'^ 
rection.    §5. 

And  in  any  action  or  actions  hereafter  to  be  brought  in  England 
against  the  inhabitants  of  any  city^  Sec.  for  damages  occasioned  by 
riotous  and  tumultuous  assemblies,  the  defendant  may»  with  the  con- 
sent and  approbation  of  the  justices  of  the  peace,  suffer  judgment  to 
go  by  default;  but  the  plaintiffs  shall  nevertheless  be  required  to 
produce  the  same  proof  before  the  sheriff  or  other  officer  taking 
the  inquisition,  in  establishing  his  claim,  as  would  be  required  if 
such  actions  had  been  defended.    §  6. 

Persons  aggrieved  may  appeal  4x>  the  quarter-sessions,  upon 
giving  ten  days'  notice  to  the  parties  appealed  against,  and  enter- 
ing into  a  recognizance  to  try  such  appeal.    §  7. 

By  section  8,  parties  are  protected  from  any  irregularities  made 
in  enforcing  by  distress  the  recovery  of  any  damages  or  penalties 
awarded  by  this  act,  ' 

Section  9,  contains  the  form  of  conviction. 

The  remaining  sections  relate  to  the  recovery  of  damages  in  Scot- 
land, having  the  same  tendency,  and  granting  the  same  facilities 
as  the  enactments  we  have  here  notic^. 

Amendment  of  the  Insolvent  Debtors'  Afit. 

By  the  3  Geo.  IV.  c.  123.  it  is  enacted,  that  it  shall  be  law- 
ful tor  the  Provisional  Assignee  of  the  Court  for  Relief  of  Insol- 
vent Debtors,  to  take  possession  of  all  the  real  and  personal  estate 
and  effects  of  every  prisoner,  who  shall  subscribe  the  petition,  and 
execute  the  conveyance  and  assignment  mentioned  in  the  1  Geo.  IV. 
c,  119«  and,  if  the  court  shall  so  order,  to  sell  or  otherwise  dispose 
qf  such  goods,  chattels,  and  personal  estate,  or  any  part  thereof, 
and,  if  the  court  shall  so  order,  of  the  real  estate  of  such  prisoner, 
according  to  the  provisions  and  for  the  purposes  of  the  said  act, 
nnd  out  of  the  proceeds  to  defray,  iu  the  first  place,  all  such  ex- 
pences  of  taking  possession  of  and  selling  the  same  as  shall  be 
allowed  by  the  court.     §  1 . 

The  provisional  assignee  may  sue  in  his  own  name  for  the  reco- 
vei^  of  any  estate,  debts,  effects,  or  rights  of  any  such  prisoner; 
and  in  case  of  the  dismissal  of  the  petition  of  such  prisoner,  all 
acts  done  before  such  dismissal  shall  be  valid.    ^  2. 

It  shall  be  lawful  for  the  court  to  appoint,  at  any  time  after  the 
filing  of  a  prisoner's  petition,  and  before  it  shall  adjudge  him  en- 
titled to  his  discharge  as  well  as  a/ta*  such  adjudication,  one  or 
9iore  assignee  or  assignees,  for  the  purposes  of  the  said  act ;  which 
assigtiees  shall  have  the  same  powers,  authorities,  rights,  and  duties, 
fuid  shall  be  subject  to  all  the  duties,  liabilities,  and  punishments 
given  by  this  pr  the  said  act  with  respect  tQ  the  provisional  or  other 
assignee  or  assignees ;  and  in  all  cases  after  assignment  by  the  pro- 
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visional  aflftij;iiee,  all  the  estate  and  effects  of  stieh  priaoBer  fthajtbe 
as  effectually  and  legally  vested  by  relatioB  in  such  a^iignee  cv 
assignees,  as  if  the  first  assignmentbad  beeo  made  to  hia^qr  then^ 
But  no  act  done  by  virtue  of  such  first  assignment  shall  be  therekj 
rendered  void  or  defeated.    §  3. 

If  any  assignee  shall  wilfuUy  retain,  or  employ  for  their  own  be- 
nefit, any  sums  of  money  part  of  the  ^sta£es  of  such  insolvent,  the 
court  shall  have  full  power  to  order  such  assignees  to  be  cbaorged 
in  their  accounts  with  interest  at  a  rate  not  Exceeding  Mi  per 
eenium  per  tmrnmrn  on  all  suom  of  money  so  retained  or  employed 
by  them  for  the  time  during  which  they  shall  have  so  retained  or 
employed  the  same.    $  4. 

The  court,  x>r  the  justices  acting  under  the  authority  of  the  said 
act,  shall  have  the  same  power  to  examine  into  all  debts  in  the 
prisoner's  schedule,  whether  the  aame  riiall  be  therein  slated  to  be 
admitted  or  disputed,  or  admitted  in  part  and  disputed  im  part,  as 
b  enacted  by  the  said  act  as  to  the  debts  stated  to  be  admitted 
therein ;  and  shall  also  have  power  to  inquire  whether  any  of  audi 
debts  have  been  improperly  admitted  or  improperly  disputed  by 
the  prisoner  with  a  fraudulent  intent.    §  5. 

In  the  adjudication  of  the  court  that  any  prisoner  is  entitled  to 
the  benefit  of  the  act,  and  the  order  thereon,  it  shall  not  be  neces- 
sary to  specify  the  several  creditors,  as  required  by  the  said  act ; 
but  it  shall  be  sufficient,  if  the  court  shall  think  fit,  to  refer  to  the 
schedule  of  such  prisoner  as  specifying  such  creditors  as  to  whom 
the  court  shall  aqjudge  the  prisoner  entitled  to  the  benefit  of  the 
act,  and  to  be  diteharged  forthwith.  And  in  all  cases  where  it 
shall  appear  that  any  prisoner  shall  have  done  any  act  for  which 
the  court  is  authorised  to  order  that  such  prisoner  idiaH  not  he 
discharged  by  virtue  of  the  said  act,  until  he  shall,  have  bees  in 
custody  at  the  suit  of  some  one  or  more  of  the  penons  who  were 
creditors  at  the  time  of  petitioning  the  said  court,  or  bad  since 
become  creditors  in  respect  of  debts  then  growing  due,  and  from 
whose  claims  he  or  she  shall  be  discharged  l^  the  judgment  of 
the  said  court,  for  a  period  or  periods  not  exceeding  tbt«e  yealb 
in  the  whole,  the  court  may  acyudioate  thereon  in  the  words  of 
the  said  act,  without  naming  any  such  creditor  or  ereditore  in 
such  adjudication ;  and  thereupon  the  said  insolent  shall  be  snb- 
ject  to  be  detained  in  prison  by  his  then  detaining  creditor  or  cre- 
ditors, and  to  be  arrested  or  charg^ed  in  custody  li^  any  of  theoth^ 
creditors  in  his  schedule,  until  he  shall  have  been  in  custody  for  sudi 
period  or  periods  in  the  whole  as  shaU  be  specified  in  sucb  adju- 
dication.   §6. 

The  court  may  order  expences  of  referenee  to  be  paid  out  of 
the  first  proceeds,  and  the  prisoner  to  attend,  if  required,  in  mat- 
ters of  reference :  the  fee  to  the  keeper  of  ih«  prison,  or  his  de- 
puty, to  be  ten  shillings,  to  be  paid  by  the  parties  requiring  ihe  t^ 
ference :  false  swearing  under  the  reference  to  be  punished  as  wMul 
and .  corrupt  pei^ury .  No  keeper  of  any  prison  shall  be  required  to 
carry  any  prisoner  a  greater  distance  thaA  two  roilestrdm  hb  pn- 
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MHi>  to  or  fo^ore  any  officer  or  examioer  ;'  excq)t  that  the  keepers 
of  prisons  in  Middlesex  or  London,  and  of  the  prisons  of  the  King's 
Bench  and  Marshalsea,  and  in  Horsemonger-Lane,  and  of  the 
borough  of  Sontbwark,  shall  carry  their  prii^ners  before  such 
officer  at  the  office  of  the  said  court,  or  at  sucli  other  place  within 
the  bills  of  mortality  as  the  said  court  shall  direct.     §  7. 

The  court  may  order  prisoners  to  be  confined  within  the  wall^^ 
if  it  see  proper.    §  U, 

The  justices  at  the  quarter-sessions  arc  empowered  to  remand  a 
prisoner  who  refuses  to  be  sworn,  or  to  answer  proper  questions^ 
^d  the  justices  shall  have  the  same  powers  to  compel  the  attend- 
ance 4>f  witnesses  and  the  production  of  papers,  as  no>v  are  pos- 
sessed by  the  superior  courts  at  Westminster ;  and  the  clerk  of  the 
peace,  who  is  hereby  authorized  to  issue  such  subpoenas  as  may  be 
requisite,  in.  each  of  which  tlie  names  of  not  more  than  four  per- 
sons shall  be  inserted,  for  each  subpusna  shall  receive  from  the  per-i 
son  requiring  the  same  the  sum  of  2«.  6d.  and  no  more:  But  no 
witness  shall  be  obliged  to  attend,  unless  the  party  on  whose  behalf 
he  shall  be  required,  shall  have  previously  tendered  an  allowance 
for  his  expences.     §9. 

Where  any  prisoner  in  actual  custody  or  arres4cd  w  ithin  the  conn- 
ties  of  Middlesex  or  Surrey,  or  the  city  of  London,  had,  at  or  imme- 
diately before  such  arrest,  his  usual  place  of  abode  in  some  other 
county  or  place,  it  shall  be  lawful  for  the  court  to  receive  affidavits 
of-any  creditors  or  other  persons  not  resident  within'the  said  counties 
or  city,  in  opposition  to  the  discbarge  of  such  prisoner,  and  to 
permit  interrogatories  to  be  filed  for  the  examination  of  any  per- 
son making  or  joining  in  s^ich  affidavit,  and  also  to  stay  the  disr 
charge  of  such  prisoner,  until  such  interrogatories  shall  l)e  fully 
answered,  or  until  the  expiration  of  six  weeks  from  the  filing  of 
such  interrogatories..    §  10. 

No  prisoner  who  shall  have  petitioned  the  court  for  relief  under 
tlie  said  act  shall  be  discharged  out  of  custody  as  to  any  action, 
suit,  or  process,  in  or  by  which  he  shall  be  charged  or  detained  in 
enstody  for  any  debt  or  damages,  which  shall  be  admitted  by  such 
prisoner  in  his  schedule,  or  which  shall  be  disputed  therein  ov^jf  ik» 
to  ike  amount  f  by  virtue  of  any  supersedeas,  judgment  of  nqn-pros, 
or  judgment  as  in  the  case  of  a  nonsuit  for  want  of  the  pLaintifi*  in 
sudi  action,  &c.  proceeding  therein.  §  11. 
,  If  any  married  vn>man,  being  a  prisoner,  shall  petition  to  be 
discharged,  the  court  may  receive  such  petition  without  requiring 
snch  ocarried  woman  to  execute  a  conveyance  or  assignment,  or 
warrant,  according  to  the  provisions  of  the  said  act;  but,  instead 
Ifaeireof,  the  court  shall  require  such  married  woman  to  execute  a 
aoQv«yance  and  assignment  for  vesting  in  such  provisional  a^iguee 
as  aforesaid  all  property,  real  and  personal,  to  which  she  may  be 
entitled  for  her  separate  use,  or  over  which  she  shall  have  any  poner 
of  disposition  notwithstanding  her  coverture,  or  which  shall,  1^ 
Tested  ift  any  trustee  or  other  person  for  her  benefit,  and  to  deliver 
np  all  pensonaL  estate  and  efiects  of  which  she  shall  have  the  act.uaj 
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possession  (except  her  wearing  apparel,  beddhig»  and  oilier  sncii 
i^ecesssuries,  not  exceeding  in  the  whole  the  sum  of  20/.)  and  a)so  all 
othei'  real  and  personal  estate  and  effects  to  which  she  shall  be  en- 
titled in  any  manner  whatsoever,  in  possession,  remainder,  or  re- 
version^ subject  only  to  such  right,  title^  or  interest,  as  her  husbmad 
may  have  therein ;  all  which  acts  she  is  hereby  empowered  to  do 
without  her  husbandf  notwithstanding  her  coverture,  so  neverthe- 
less as  not  to  prejudice  any  rights  of  her  husband  in  such  real  and 
personal  estate  and  effects  respectively ;  and  she  shall  also  execote 
a  warrant  of  attorney  to  confess  judgment  in  one  of  the  superior 
courts  aforesaid,  for  the  amount  of  the  debts  remaintog  unpaid, 
from  which  she  shall  be  discharged  under  the  authority  of  the  said 
act  as  aforesaid ;  which  warrant  of  attorney  shall  be  sufficient 
authority  for  entering  up  judgment  against  her,  notwithstanding 
her  coverture ;  but  such  judgment  shall  not  in  any  manner  preju- 
dice or  affect  the  rights  of  her  husband,  except  that  the  same  shall 
be  deemed  and  taken  to  be  her  debt,  in  case  she  shall  die  in  the  lilie- 
time  of  such  husband,  to  the  end  that  the  same  may  be  discharged 
out  of  her  personal  assets  in  a  due  course  of  administration,  or  out 
of  her  real  estate,  if  she  shall  have  any  at  the  time  of  her  death, 
but  without  prejudice  to  any  estate  or  interest  of  her  husband 
therein  as  tenant  by  the  courtesy ;  and  in  case  such  woman  shall, 
during  the  life- time  of  her  husband,  become  entitled  to  any  pro- 
perty for  her  separate  use,  such  judgment  may  be  enforced 
against  such  separate  property,  by  suit  in  equity,  or  otherwise,un- 
der  the  order  of  the  said  court,  for  the  purpose  of  obtaim^g  pay- 
ment of  so  much  of  the  debts  from  which  such  woman,  shall  have 
been  discharged  by  such  court  as  shall  then  remain  unpaid ;  and  in 
case  such  woman  shall  survive  her  said  husbaud,  such  judgment 
may  after  his  death  be  enforced  against  such  woman  or  her  pro- 
perty, real  and  personal,  in  the  same  manner  and  with  the  same 
effect  as  it  might  have  been  if  she  had  been  sole  and  unmarried  at 
the  time  she  executed  such  warrant  to  confess  judgment,  and  at 
the  time  when  such  judgment  shall  have  been  enter^  up  as  afore- 
said ;  provided  always  nevertheless,  that  the  discharge  of  any  mar- 
ried woman  under  the  authority  of  the  said  act  or  of  this  act»  riudl 
not  operate  to  discharge  her  husband  from  any  debt  from  which 
his  wife  shall  be  so  discharged ;  but  suph  debt,  so  far  as  the  sane 
shall  remain  unpaid  or  unsatisfied,  shall  be  chargeable  upon  and 
in  force  against  such  husband,  as  fully,  to  all  intents  and  purposes, 
as  if  his  wife  had  not  obtained  such  discharge.     §  12. 

Prisoners  obtaining  discharge  shall  be  discharged  against  any 
creditor  for  any  sum  payable  at  a  future  time.    §  18. 

If  an  insolvent,  after  his  discharge,  shall  refuse  or  neglect  to  ap- 
pear before  the  court,  or  before  the  justices  at  their  sessions,  when 
the  court  shall  direct  the  matter  to  be  re-heard  before  snch  justiixs, 
at  the  time  specified  in  any  rule  of  the  said  court  (a  copy  whereof 
shall  have  beien  duly  served  on  such  insolvent),  it  shall  be  lawfid 
for  the  court  to  ordfer  him  to  be  apprehended  and  remanded  into 
custody,  in  such  prison  as  it  shall  direct,  and  to  cause  him  to  he 
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bfmight  op  for  examinatioiias  often  as  to  the  said  court  )orju8ti<^6» 
shall  seem  fit.    §  14. 

If  any  prisoner  shall  bare  been  adjudg^  not'to  be  discharged,  or 
entitled  to  any  protection  under  the  act,  until  he  shaH  have  been  in 
custody  at  the  suit  of  a  certain  creditor  or  creditors  for  a  certain 
period,  and  the  court  shall  see  cause  to  believe  that  such  ac^udi- 
cation  has  been  obtained  on  false  evidence,  or  otherwise  fraudu- 
kntly  obtained  or  improperly  made,  the  court  may  direct  such  pri- 
soner to  be  broa^^t  agam  before  it,  and,  upon  due  noticie  given  to 
the  creditors  named  in  the  same  order,  to  re-hear  the  matter,'  and 
set  aside  the  said  abjudication  if  they  shall  see  cause,  and  make 
such  further  order  as  shall  seem  fit.    §  16. 

Any  attorney  or  agent  removed  from  the  files  of  the  court,  and 
afterwards  practising,  shall  be  gpiilty  of  a  contempt,  and  liable  to 
fine  and  imprisonment.    §  16. 

All  affidavits  must  be  sworn  either  before  the  court,  or' a  com<- 
^missioner  thereof,^  or  a  commissioner  appointed  by  the  court  for  the 
purpose  of  taking  affidavits,  or  a  master  extraordinary  in  chanceiy, 
or  a  commissioner  for  taking  affidavits  in  any  of  the  superior 
courts  of  Westminster  Hall,  or,  in  Scotland  or  Ireland,  before  a 
magistrate  of  the  county,  division,  city,  town,  or  place.    ^17. 

Estates,  &c.  of  insane  persons  are  to  be  vested,  on  their  dis- 
cbarge, in  provisional  or  other  assignees,  the  same  as  if  thev  were 
of  s<Nind  mind ;  and  every  assignment  hitherto  made  in  such  case 
by  the  court  shall  be  good  and  effefctual ;  and  it  shall  be  lawful  for 
the  court  to  order  judgment  to  be  entered  up  against  such  prisoner, 
in  the  same  manner  as  if  he  had  been  of  sound  mind,  and  had  exe- 
cuted a  warrant  of  attorney  in  the  manner  by  the  said  act  pro- 
vided.    §  18. 

When  any  assiffuroent  shall  be  avoided  by  a  commission  of  bank- 
rupt being  issued  against  any  prisoner,  no  action  or  suit  shdl  be 
commenced  for  any  thing  done  by  virtue  of  the  said  assignment, 
except  to  recover  any  property,  estate,  money,  or  effects  of  the 
said  bankrupt,  detained  after  demand  thereof.    §  19. 

The  court  may  invest  in  the  public  funds,  &c.  unclaimed  money, 
and  apply  the  interest  towards  expences  of  the  court.     §  20. 

After  the  court  is  built  in  Portugal  Street,  all  matters  are  to  be 
heard  Uiere,  unless  the  court  think  proper  to  adjourn  to  any  other 
place*  The  keepers  of  the  prisons,  or  their  deputies,  shall  be  en- 
titled to  the  sum  of  three  shillings  from  each  prisoner,  for  carrying 
him  before  the  court,  on  the  hearing  of  his  petition  and  sche- 
dule.   §21. 

In  all  rules,  orders,  warrants,  and  other  proceedings  of  the  court, 
it  i^iall  be  sufficient  to  set  forth  such  rule,  order,  or  warrant,  with- 
out setting  forth  the  petition,  conveyance  or  assignment  to  the  pro- 
visional assignee,  appointment  of  assignee  or  assignees,  or  any  as- 
signment whatever,  or  the  schedule,  balance  sheet,  order  for  hear- 
ing, adjudication,  order  for  discharge.  &c.    §.  22. 

'  After  the  expiration  of  six  weeks  from  the  last  day  of  Trinity 
term  until  the  1st  of  November,  in  every  year  during  the  continu- 
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•fice  of  the  said  act,  the  court  shall  have  full  power  to  T^iiliite«Bd 
appoint  its  sittings,  at  such  times  as  to  the  said  court  shall  appear 
fit  and  necessary  for  the  due  administration  of  justioe ;  provided 
always*  that  no  adjournment  shijl  be  at  any  time  for  more  than  six 
weeks.     §  23. 

In  every  information  and  indictment  for  omitting^  any  pr(^>er^ 
from  schedule,  or  for  aiding  therein,  it  shall  be  sufficient  Co  set  o«i 
the  substance  of  the  offence  charged,  without  setting  forth  the  pe- 
tition, or  conveyance  or  assignment  to  the  provisional  assignee^  «p^ 
pointmeutof  assignee  or  assignees,  or  any  assignment  whatever,  or 
balance  sheet,  order  for  hearing,  adjudication,  order  for  diMduuqge 
or  remand,  or  any  warrant,  rule,  order,  or  proceeding  of  or  In  the 
said  court,  except  so  n^uch  of  his  schedule  as  may  be  necessary  for 
that  purpose.     §  24. 

Further  Amendment  of  the  Insolvent  Debtors'  Act* 

By  the  5  Geo.  IV.  c.  61.  so  much  of  the  Insolvent  Acts  as  gives 
^ny  power,  authority,  or  jurisdiction,  or  enables  the  Court  for  Rt* 
Uef  of  Insolvent  Debtors  to  give  or  delegate  any  power,  authority, 
or  jurisdiction,  to  any  justices  of  the  peace  at  their  genond  or 
general  quarter  sessions  of  the  peace,  or  at  any  adjoummeot  thcie* 
of,  shall  be  repealed ;  except  as  to  the  justices  of  the  peace  in  the 
princ^ipality  of  Wales.     §  1 . 

And  where  any  prisoner  shall  be  in  any  county  gaol,  or  othct 
gaol  or  pHsbn  in  England,  except  in  the  counties  of  Middlesex  or 
Surrey,  or  in  the  city  of  London,  or  the  borough  of  Sonthwark, 
upon  any  process  whatsoever  issuing  out  of  his  m^esty*s  snperior 
courts  in  Westminster  Hall,  or  out  of  any  court  whatsoever  ia 
England,  then,  upon  petition  being  made  to  the  said  Court  for 
Relief  of  Insolvent  Debtors  by  such  prisoner,  and  iipon  sndi  sche- 
dule being  delivered  into  the  said  court  as  is  required,  it  shall  be 
lawful  for  the  said  court  to  make  a  rule  or  order  to  cause  such  pri- 
seiner  to  be  brought  to  and  to  appear  at  the  court-houne  or  other 
place  in  any  assize  or  other  town  in  the  county,  or  coanty  of  a  cibr 
or  town,  where  such  prisoner  shall  be  imprisoned,  on  such  day  and 
at  such  time  as  shall  be  mentioned  and  specified  in  sn^  order,  not 
l>eing  more  than  four  calendar  months  after  the  date  of  such  or- 
der; and  the  expence  of  conveying  such  prisoner,  in  every  case 
where  the  gaol  in  which  such  prisoner  shall  be  confined  shaU  not 
be  situate  within  such  assize  or  other  town,  not  exceeding  one  shil- 
ling a  mile,  shall  be  paid  to  the  keeper  or  gaoler,  or  officer  whs 
shall  bring  such  prisoner,  out  of  the  estate  or  effects  of  such  pri- 
soner, if  the.  same  shall  be  sufficient,  and  if  not,  then  such  expence 
shall  be  paid  by  the  treasurer  of  the  county,  county  of  a  caty  or 
town,  in  which  such  prisoner  shall  be  imprisoned,  as  the  sane 
shall  be  directed  or  ordered  by  the  commissioner  before  wh<Hn  such 
prisoner  shall  be  brought.     §  2. 

.  And  on  such  day  so  appointed,  it  shall  be  lawful  for  any  one 
commissioner  of  the  said  court  to  attend  at  such  court-hoose  or 
other  place  in  such  assize  or  other  town,  and  to  proceed  on 
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day,  aitd  from  day  to  day,  if  requisite,  in  hearing  the  matter  of  mich 
petitions  of  any  prisoner  or  prisoners,  who  shall  appear,  and  tb 
pronounce  any  such  judgment,  and  to  make  all  such  orders,  and 
to  give  all  such  directions,  and  to  do  all  such  other  matters  and 
things  requisite  for  the  discharging  or  remanding  of  every  such 
prisoner,  and  for  the  assignment  and  applicatipn  of  the  estate  and 
effects  of  every  such  prisoner,  as  the  said  Court  for  Relief  of  Insol* 
vent  Debtors  could  or  may  do.    §  3. 

And  it  shall  be  lawful  for  his  majesty  to  appoint  one  other 
commissioner,  in  addition  to  those  already  appointed ;  and  that 
ihree  of  the  said  commissioners  shall  from  time  to  time  severally 
make  cirenits,  and  give  their  attendance  respectively  at  the  seve-^ 
ral  assize  or  other  towns  at  which  any  prisoner  or  prisoners  shall 
be  ordered  to  appear  in  manner  aforesaid,  so  that  the  circuits  shall 
be  three  times  in  each  year,  if  requisite.    §  4. 

The  clerk  of  the  peace,  or  his  deputy,  shall  attend  and  act  as 
elerk  to  the  commissioner,  and  shall  be  entitled  to  receive  from 
every  prisoner  in  whose  case*he  shall  act,  the  sum  of  !>s,  the  same 
to  be  in  lieu  of  all  fees  of  every  nature  and  kind.    §  5. 

Notice  of  the  time  and  place  of  the  attendance  of  such  commis- 
sioner in  ep.ch  county,  or  county  of  a  city  or  town,  shall  be  given  in 
the  London  Gazette,  and  in  some  public  journal  or  newspaper  pub- 
lished in  each  such  county  respectively,  oilcein  each  of  the  two 
weeks  immediately  preceding  such  attendance.    §6. 

When  the  commissioner  does  not  attend  on  the  day  appointed, 
the  court  shall  stand  adjourned  to  the  next  day.    §  7. 

And  such  commissioner  shall,  without  delay,  state  in  writing 
the  reason  or  cause  which  prevented  him  from  arriving,  and  shall 
send  the  same  forthwith  by  the  post,  subscribed  by  himself,  to  one 
of  his  majesty's  principal  secretaries  of  state.     §  8. 

And  on  any  particular  occasion,  when  the  said  commissioners 
shall  be  of  opinion  that  it  would  be  expedient  that  all  of  them 
should  be  absent  from  London  in  different  places  at  the  same  time, 
it  shall  be  lawful  for  them  to  state  such  opinion,  together  with  the 
grounds  and  reasons  thereof,  in  writing,  to  one  of  his  majesty*s  prin- 
cipal secretaries  of  state ;  and  if  such  secretary  of  state  shall  ap- 
prove thereof,  it  shall  be  lawful  for  all  the  commissioners  to  be 
absent  from  London  at  the  same  time,  in  such  places  respectively 
as  shall  be  so  mentioned  and  allowed.     §  9. 

And  the  said  court,  or  the  said  commissioner  upon  his  circuit, 
shall,  from  time  to  time,  as  occasion  may  require,  appoint  as  many 
fit  persons  as  may  be  judged  sufficient,  as  examiners ;  and  if  it  shafl 
appear  to  be  expedient  and  proper,  that  the  accounts  of  any  pri- 
soner, and  the  matters  of  his  schedule,  should  be  further  investi- 
gated and  examined,  then  it  shall  be  lawful  to  adjourn  the  hearing 
of  the  petition  of  such  prisoner,  and,  at  the  request  of  any  one  or 
more  of  the  creditors,  to  order  and  direct  that  some  one  of  the 
examiners  shall  examine  into  the  matters  of  the  said  schedule,  and 
certify  his  opinion  thereon,  and  that  such  examiner  shall  receive 
for  his  trouble  IL  and  no  more,  for:  every  meeting  under  such  order, 
to  be  paid  by  the  pera^on  or  persons  requiring  the  saitie.     §  10» 
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And  where  an  oider  has  issued  for  the  hearing  of  the  matter  of 
the  petition  and  schedule  of  any  prisoner  at  any  assise  or  other 
town,  such  prisoner  shall  capse  the  dupUcate  of  such  petition  and 
schedule,  and  all  books,  papers,  and  writings  rdating  thereto,  m 
hb  or  her  possession  or  power,  to  be  lodged  with  the  cleik  of  the 
peace,  or  his  deputy,  within  ten  days  after  such  order,  or  on  such 
earlier  day  as  shall  be  named  in  such  order;  and  such  pnsoner 
shall  be  subject  to  such  order  as  the  court  shall  make  to  enforce 
complianoe.  And  the  said  clerk  of  the  peace,  or  his  deputy,  shall, 
on  the  reasonable  request  of  such  prisoner,  or  of  any  creditor  or 
creditors,  or  his  or  her  attorney,  produce  such  petition  and  aehe-> 
dule,  and  books,  papers,  and  writings,  and  permit  them  to  im^iecl 
and  examine  the  same,  on  the  payment  of  one  sbiliing ;  a^d  aobh 
clerk  of  the  peace,  or  his  deputy,  shall  provide  a  copy  or  copies 
of  such  petition  or  schedule,  or  such  part  thereof  as  shall  be  so 
required ;  for  which  he  shall  be  entitled  to  receive  four-pence  for 
every  sheet  containing  seventy-two  words  and  no  more,  unlesa  tba 
same  shall,  be  the  last  or  only  sheet,  in  which  case  he  shall  be  es* 
titled  to  four-pence,  although  it  does  not  contain  seve nty*tiiQ 
words  {  and  every  such  prisoner  shall  cause  the  said  duplicate  of 
his  schedule,  and  his  said  books,  writings,  and  papers,  to  be  pror 
duced  at  bis  hearing.    §11, 

.  And  it  is  further  enacted,  that  the  said  acts  shall  not  extend 
to  any  person  in  actual  custody,  who  shall  not  be  at  the  time  of 
filing  his  petition,  and  during  all  the  proceedings  thereon,  in 
actual  custody  within  the  walls  of  the  prison,  nor  to  any  prisoner 
who,  after  his  commitment  to  any  prison  in  any  county  or  plftoe 
where  he  or  she  had,  at  or  lately  before  bis  or  her  arrest,  his  or 
her  usual  place  of  abode,  otl^er  than  in  Middlesex,  Surrey,  I^on- 
don,  or  Southwark,  aforesaid,  shall  caluse  himself  to  be  removod 
by  any  writ  of  habeas  corpus,  or  otherwise,  from  such  respective 
prison  to  any  other  prison.     §  12. 

And  where  it  shall  appear  to  the  satisfaction  of  the  court  that 
any  prisoner  arrested  within  the  counties  of  Middlesex  or  Surr^, 
or  the  city  of  London,  or  borough  of  Southwark,  had,  at  or  lat^ 
before  such  arrest,  his  usual  place  of  abode  in  some  other  county 
or  place ;  or  where  any  prisoner,  having  been  arrested  in  any  other 
county  or  place,  shall  be  rendered  in  discharge  of  his  bail ;  it  shall 
be  lawful  for  the  court,  upon  the  request  and  at  the  expenoe  of 
any  of  his  creditors,  to  order  such  prisoner  to  be  taken  to  the  gaol 
of  the  county  or  place  where  he  had,  at  or  lately  before  a«ch 
arrest  or  render,  bis  usual  place  of  abode,  and  to  be  brougpht  for 
hearing  and  examination  to  the  assize  or  other  town  of  the  county, 
to  the  gaol  whereof  he  shall  have  been  so  removed;  and  sadi 
expence  incurred  by  such  creditor  shall  be  repaid  to  him  by  the 
assignees  out  of  the  estate,  effects,  and  property  of  sudi  prisoner, 
before  any  dividend  shall  be  made.     §  13* 

And  it  is  further  enacted,  that  the  filing  of  the  petition  ai  every 
person  in  actual  custody,  who  shall  be  subject  to  the  several 
statutes  concerning  bankrupts,  or  any  of  them,  and  who  shall 
apply  by  petition  for  his  or  her  discharge,  shall  be  accounted 
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and  adjudged  an  act  of  bankruptcy :  providec^  that  no  commisteon 
of  bankrupt  shall  issue  against  such  person  ujpon  such  act  of 
bankruptcy,  after  the  said  court  or  commissioner  shall  have 
ordered  such  prisoner  to  be  discharged  forthwith  or  at  any  future 
period,  or  not  to  be  discharged  until  a  certain  period.    §  14 . 

Assignees  shall  cause  fourteen  days'  notice  to  be  given  in  the 
London  Gazette,  and  such  one  or  more  newspaper  as  the  said 
court  or  commisioner  shall  order,  of  the  day  on  which,  and 
place  where,  a  dividend  shall  be  made  among  the  creditors,  unless 
such  prisoner,  or  his  or  her  assignees,  or  any  other  creditor, 
shall  object  to  any  debt,  in  which  case  the  same  shall  be  examined 
into  by  the  said  court  or  commissioner;  and  every  such  prisoner^ 
shall  be  thenceforth  discharged  froip  the  debts  of  all  such  creditors 
who  shall  accept  any  such  dividend ;  and  it  shall  be  lawful  for 
the  said  court  or  commissioner  to  make  an  order  accordingly, 
specifying  the  debts  from  which  such  prisoner  shall  be  so  dis- 
charged.   §  15. 

The  d  Geo.  IV.  c.  39.  intituled,  "  An  act  for  preventing  fixiuds 
upon  creditors  hy  secret  warrants  of  attorney  to  confess  juajgrnentr 
shall  extend  to  the  provisional  or  other  assignee  of  every  prisoner 
who  shall,  ader  the  expiration  of  twenty-one  days  next  after  his 
execution  of  such  warrant  of  attorney  or  cognovit  actionem 
as  therein  mentioned,  apply  by  petition  to  the  said  court  for  his 
or  her  discharge  from  confinement ;  and  such  provisional  or  other 
assignee  shall  be  entitled  to  recover  back  and  receive,  for  the  use 
of  the  creditors  of  such  prisoner,  all  and  every  the  monies  levied 
or  effects  seized  under  or  by  virtue  of  any  such  judgment  or  exe- 
cution.    §  16. 

And  if  any  prisoner  who  shall  file  his  petition  for  his  discharge 
shall,  before  or  after  his  imprisonment,  being  in  insolvent  circum- 
stances, voluntarily  convey,  assign,  transfer,  charge,  deliver,  or 
make  over  any  estate,  real  or  personal,  security  for  money,  bond, 
bill,  note,  money,  property,  goods,  or  effects  whatsoever,  to  any 
creditor  or  creditors,  every  such  conveyance,  assiffumfnt,  transfer, 
charge,  delivery,  or  making  over,  shall  be  deemed  to  be  fraudulent 
and  void :  provided  always,  that  no  such  conveyance,  assignment, 
transfer,  charge,  delivery,  or  making  over,  shall  be  so  deemed 
fraudulent  or  void,  unless  made  within  three  months  before  the 
fiUng  of  the  said  petition,  or  with  the  view  or  intention  of  filing  a 
petition.    §  17. 

The  ccfurt  may  order  such  part  of  salary  of  officers  of  customs 
and  excise  as  the  commissioners  thereof  shall  consent  to,  to  be 
appli^  in  payment  of  such  officers*  debts.    §  18. 

And  in  all  cases  in  which  a  person  shall  take  the  benefit  of  the 
said  acts,  and  shall  be  entitled  to  any  lease  or  agreement  for  a 
lease,  and  his  assignee  or  assignees  shall  accept  the*  same  and  the 
benefit  thereupon  as  part  of  the  insolvent's  estate  and  effects,  the 
insolvent  shall  not  be  deemed  liable  to  pay  the  rent  accruing  due 
after  such  acceptance  of  the  same ;  and,  after  such  acceptance, 
Che  insolvent  shall  not  be  liable  to  be  in  any  manner  sued  in  re- 
spect or  by   reason  of  any  subsequent  non-observance  or  non- 
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perfbrmance  of  the  <coiiditioiiSy  coveimnts,  or  agreements  tliereia 
contained :  provided,  that  in  all  such  cases  as  aforesaid,  it  shatt 
be  lawful  for  the  lessor  or  person  agreeing  to  make  such  lease,  hb 
heirs,  executors,  administrators,  or  assigns,  if  the  assignee  or  as- 
signees shall  decline,  upon  hb  or  their  being  required  so  to  do,  to 
determine,  whether  he  or  they  will  or  will  not  accept  such  lease  or 
i^preement  for  a  lease,  to  apply  to  the  said  court  or  commissioner, 
praying  that  he  or  they  may  either  so  accept  the  same,  or  deliver 
up  the  lease  or  agreement  for  the  lease,  and  the  possession  of  the 
premises  dembed  or  intended  to  be  demised ;  and  such  court  or 
commissioner  shall  thereupon  make  such  order  as  in  allthecircunn 
stances  of  the  case  shall  seem  meet  and  just.     §  10. 

And  wherever  any  creditor  or  creditors  opposing  a  prisoner's 
discharge  shall  prove  to  the  satisfaction  of  the  court,  that  such 
prisoner,  with  intent  to  conceal  the  state  of  his  affairs,  or  to  defeat 
the  objects  of  the  said  acts  or  this  act,  has  destroyed,  or  other- 
wise wilfully  prevented  or  purposely  withheld  the  production  of 
any  books,  papers,  or  writings  relating  to  such  of  his  affairs  as 
are  subject  to  mvestigation,  or  shall  have  kept  or  caused  to  be 
kept  fedse  books,  or  made  false  entries,  or  shall  have  wilfully  or 
fraudulently  altered  or  fetlsified  any  such  books,  papers,  or  writings, 
or  shall  in  any  respect  have  been  guilty  of  fraud  in  discharging  or 
concealing  any  debt  due  to  or  from  the  said  prisoner,  or  shall  have 
fraudulently  made  away  with,  charged,  mortgaged,  or  concealed 
any  p'art  of  his  or  her  property,  of  .what  kind  soever,  either  before 
or  after  his  or  her  said  imprisonment,  for  the  purpose  of  diminishing 
the  sum  to  be  divided  among  the  creditors,  or  of  giving  an  undue 
preference  to  any  of  them,  the  court  shall  order  the  taxed  costs  of 
the  said  opposition  to  be  paid  to  such  opposing  creditor  oat  of 
the  estate  and  effects  of  such  prisoner ;  and  in  all  other  cases  of 
opposition  to  the  prboner*s  discharge  being  substantiated  or  ef- 
fectual, it  shall  be  lawful  for  the  court  to  make  a  like  order,  if  it 
shall  seem  fit.     §  20. 

The  chief  6r  any  one  commissioner  may  hear  and  determine  ovt 
of  court,  upon  summons  to  the  proper  parties,  all  matters  and 
things  rclatmg  to  any  prisoner  or  person  discharged  by  any  act 
for  the  relief  of  insolvent  debtors,  or  to  his  estate,  property  and 
effects,  or  his  assignee  or  assignees  thereof,  except  the  liearii^ 
re -hearing,  or  any  examination  of  any  such  prisoner  or  person 
discharged.     §  12.      . 

And  it  shall  be  lawful  for  the  court,  or  chief  or  other  commis- 
sioner, to  order  such  portion  of  the  salary,  pay,  eiiToIuments,  or 
pension  of  any  prisoner  being  or  having  been^  an  officer  or  derk, 
or  being  or  liaving  been  otherwise  employed  or  engaged  in  tb€ 
service  of  his  Majesty  in  any  civil  office,  or  of  the  Court  of  Directon 
of  the  Honourable  East  India  Company,  or  any  other  departnnit 
whatsoever,  as  the  said  court  may  order  in  writing,  and  as  up«i 
communication  with  the  chief  officer  of  the  department  in  whicb 
such  insolvent  may  be  l^elon^ing  at  the  time,  or  in  which  he  mty 
have  served,  and  to  w  hich  such  chief  otficer  shall  consent  in  writing:, 
Co  be  applied  in  payment  of  the  debts  of  such  person.     §  22. 
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INSURANCES. 


In  compiling  the  following  pages  on  insurances,  the  author  is  parti- 
cularly indebted  to  a  very  useful  compendium  on  the  subject  written 
by  Mr.  Annesley,  who  professes  to  have  followed  the  luminous  ar- 
rangement of  Park  in  his  work  "  On  the  Law  of  Marine  Insu- 
rances ;*'  the  obly  advantage  which  this  treatise  can  boast  over  its 
prototype  is,  that,  appearing  at  a  later  period,  it  had  the  benefit 
of  consulting  all  the  new  cases  and  enactments  which  have  taken 
place  since  the  appearance  of  the  original  work. 

OF  MARINE  INSURANCES. 

Insurance,  or  assurance,  according  to  Blackstone,  is  a  contract 
by  which  the  insurer  undertakes,  in  consideration  of  a«premium,  tc 
indemnify  the  person  insured  against  certain  perils  or  losses,  di 
against  some  particular  event. 

0/  the  Policy. 

Poli^  is  the  name  given  to  the  instrument  by  which  the  con 
tract  of  indemnity  is  effected  between  the  insurer  and  insured ;  i 
is  not,  like  most  contracts,  signed  by  both  parties,  but  only  by  th 
insurer  (the  party  who  takes  on  him  the  risk),  who,  on  this  account 
is  called  the  underwriter. 

There  are  two  kinds  of  policies :  the  valued,  and  open.  The  dif- 
ference is,  that  in  the  former,  property  insured  is  valued  at  prime 
cost  at  the  time  of  effecting  the  policy ;  in  the  latter,  the  value  is  not 
mentioned.  In  the  case  of  an  open  policy,  the  real  value  must  be 
proved ;  in  the  other,  it  is  agreed. 

Policies  are  only  simple  contracts,  but  they  are  of  great  credit, 
and  ought  not  to  be  altered  when  once  they  are  signed,  unless 
there  be  some  i^niform  document  to  shew  that  the  meaning  of  the 
parties  was  mistfdten,  or  unless  by  consent.  They  are  partly  printed, 
to  serve  for  general  purposes ;  and  partly  written,  for  the  purpose 
of  inserting  the  names  of  the  parties,  and  to  express  their  particu- 
lar meaning. 

There  are  nine  requisites  to  a  policy : — 

J.  The  name  of  the  person  insured. 

c 
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By  28  Geo.  III.  c.  66.  it  is  enacted,  that  it  shall  not  be  lawfoi 
for  any  person  to  make  assurance  on  ships  or  goods,  without  m- 
sertiug  the  name  or  firm  of  one  or  more  of  the  parties  interested; 
or  the  name  or  firm  of  the  consignor  or  consignee ;  or  of  the  per- 
son receiving  the  order  for,  or  effecting  the  policy ;  or  of  the  per- 
son giving  directions  to  effect  the  same.  All  policies  without  one 
or  oUier  of  these  requisites,  are  null  and  void. 

2.  The  names  of  the  ship  and  master ;  unless  the  insurance  be 
general,  of  any  ship  or  ships. 

3.  Whether  the  msurance  be  made  on  ships,  goods,  or  merchan- 
dizes. But  there  are  some  kinds  of  merchandize  which  are  of  a 
perishable  nature,  and  liable  to  early  corruption ;  on  account  of 
which  the  underwriters  have  inserted  a  memorandum  at  the  foot 
of  their  policy,  by  which  th^y  declare,  that  in  insurances,  ''  Com, 
fish,  salt,  fruit,  flour,  and  seed,  are  warranted  free  from  average, 
unless  general,  or  the  ship  be  stranded.  Sugar,  tobacco,  hemp, 
flax,  hides,  and  skins,  are  warranted  free  from  average  under  jSw 
pounds  per  cent. ;  and  all  other  goods,  also  the  ship  and  freight, 
are  warranted  free  of  average  under  three  paundi per  cent,  unless 
general,  or  the  ship  be  stranded." 

4.  The  name  of  the  place  at  which  the  goods  are  laden,  and  to 

which  they  are  bpund.  —A  policy  therefore  from  London  to is 

void.    It  is  also  usual  to  state  at  what  ports  or  places  the  ship  may 
touch  or  stay>  to  avoid  questions  on  deviation. 

5.  The  time  when  the  risk  commences,  and  when  it  ends.— -Oa 
the  ^oods,  it  usually  begins  from  the  lading  on  board  the  ^hip,  and 
contmues  till  they  are  safely  on  board  the  ship  ;  from  her  beginning 
to  lade  at  A,  and  continues  till  she  arrives  at  the  port  of  destina- 
tion, and  be  there  moored  in  safety  twenty-four  hours. 

6.  The  various  perils  against  which  the  underwriters  insure. — 
The  words  now  used  in  policies  are  so  comprehensive,  that  there  b 
scarcely  any  event  unprovided  for.  The  insurer  undertakes  to  bear 
"all  perils  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals,  tak- 
ings at  sea,  arrests,  restraints,  and  detainments  of  kings,  princes, 
and  people  of  what  nation,  condition,  or  quality  soever;  barratry 
of  the  master  and  mariners ;  and  all  other  perils^  losses,  and 
misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandizes,  and  ship,  or  any  part 
thereof." 

The  policy  is  frequently  made  with  the  words,  lost  or  not  iosi^  in 
it,  which  are  peculiar  to  English  policies,  and  add  greatly  to  the 
risk ;  as,  though  the  ship  be  lost  at  the  time  of  the  insurance 
made,  the  underwriter  is  liable,  if  there  be  no  fraud. 

7.  The  premium  or  consideration  for  the  risk ;  which  is  always 
expressed  m  the  policy  to  be  received  at  the  time  of  underwriting: 
but  policies  in  general  are  effected  by  the  intervention  of  a  broker, 
between  whom  and  the  insurers,  open  accounts  are  kept  by  the 
usage  of  trade. 
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8.  The  day,  month,  or  year  on  which  the  policy  was  executed. 

9.  Andy  lastly,  the  policy  must  be  duly  stamped ;  for  the  amount 
of  which  the  reader  is  referred  to'the  article  Policy,  in  the  Stamp 
Duties,  at  the  end  of  this  Work. 

By  11  Geo.  I.  c.  30.  when  an  insurance  is  made,  a  policy  must 
be  made  out  within  three  days,  under  a  penalty  of  100/.;  and  by 
the  same  statute  promissory  notes  for  insurances  are  void. 

Policies  being  generally  effected  by  the  intervention  of  a  broker, 
the  name  of  the  agent  of  an  insurer  residing  abroad  must  be  men- 
tioned  in  the  policy:  and  such  agent  is  liable  to  an  action  for  not 
insurifig,  which  is  to  be  tried  on  the  same  principles  as  an  action 
on  a  policy ;  and  the  defendant  is  entitled  to  every  benefit  of  which 
the  underwriter  might  take  advantage. 

A  policy  being  considered  as  a  simple  contract  of  indemnity, 
must  always  l>e  construed,  as  nearly  as  possible,  according  to  the 
intention  of  the  contracting  parties,  and  not  according  to  the  strict 
meaning  of  the  words.  And  in  questions  on  such  construction,  no 
rule  has  been  more  frequently  followed,  than  the  usage  of  trade, 
with  respect  to  the  voyage  insured. 

A  policy  on  a  ship  generally  from  A  to  B,  is  construed  to  mean 
till  the  ship  b  unladen.  But  if  it  contain  the  usual  words,  till 
moored  twenty-four  hours  in  safety,  the  insurers  shall  be  answerable 
for  no  loss  that  does  not  actually  happen  before  the  expiration  of 
the  time ;  even  though  the  loss  be  occasioned  by  an  act  (of  bar- 
ratry by  the  master)  committed  during  the  voyage  insured. 

The  great  and  leading  cases  on  questions  of  construction  are  two ; 
Ttemey  v.  Etherington,  and  Pelley  v.  Hoyal  Exchange  Company. 
In  these  cases  the  principles  to  be  observed  in  the  construction  of 
policies  are  fully  considered ;  and  in  the  latter  of  them.  Lord  Mans- 
field observed,  that  "  the  insurer,  at  the  time  of  underwriting,  has 
under  his  consideration  the  nature  of  the  voyage,  and  the  usual 
manner  of  doing  it ;  and  what  is  usually  done  by  such  a  ship,  with 
such  a  cargo,  in  such  a  voyage,  is  understood  to  be  referred  to  by 
every  policy."  The  same  principles  were  adhered  to  in  a  subse- 
quent case,  where  the  same  learned  judge  remarked,  that  every 
underwriter  is  presumed  to  be  acquainted  with  the  practice  of  the 
trade  he  insures ;  and  if  he  does  not  know  it,  he  ought  to  inform 
himself.  So,  in  the  construction  of  a  policy  upon  time,  the  same 
liberality  prevails  as  in  other  cases ;  and  an  attention  to  the  mean- 
ing of  the  contracting  parties  has  always  been  paid. 

The  usage  of  trade  with  respect  to  East-Indm  voyi^es  has  been 
more  notorious  than  any  other,  the  question  having  more  fre- 
quently occurred.  The  charterparties  of  the  East-India  Com- 
pany give  leave  to  prolong  the  ship's  stay  in  India  for  a  year,  and 
it  is  common  by  a  new  agreement  to  detain  her  a  year  longer.  The 
words  of  the  policy  too  are  very  general,  without  limitation  of  time 
or  place.  These  charterparties  are  so  notorious,  and  the  course  of 
the  trade  so  well  known,  that  the  underwriter  is  always  liable  for 
any  intermediate  voyage,  upon  which  the  ship  might  be  sent  while 
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in  India*  though  not  expressly  mentioned  in  the  policy.  These 
principles  were  fuUy  laid  down  and  settled  in  the  nine  causes  tried 
uppn  the  ship  Winchelsea  East-Indiaman ;  the  nine  verdicts  ia 
which 'Were  ultimately  uniform  for  the  plaintiffs  the  insured,  agiiast 
the  underwriters,  which  have  been  since  recognized  and  allowed  ia 
subsequent  cases. 

However,  the  parties  mav,  by  their  own  agreement,  prevent  sach 
latitude  of  construction.  Nor  need  this  be  done  by  express  woids 
of  exclusion ;  but  if,  from  the  terms  used,  it  can  be  collected,  that 
the  parties  meant  so,  that  construction  shall  prevail :  and  the  equi- 
table principles  of  construction  shall  never  be  carried  so  ftur  as 
than  when  a  man  has  insured  one  speeies  of  property,  he  shall  reco- 
ver a  damage  which  he  has  suffered  by  the  loss  of  a  diffeoent  species. 
Thus,  one  who  has  insured  a  cargo  of  goods,  cannot,  under  that 
insurance,  recover  the  freight  paid  for  the  carriage ;  tfor  can  an 
owner  who  insures  the  Mp  mtreiy,  demand  satisfaction  Ibr  the  loss 
of  the  merchandize  laden  thereon,  or  extraordinary  wages  paid  to 
seamen,  or  the  value  of  provisions,  by  reason  of  detention  of  the 
ship  at  any  port. 

In  the  construction  of  policies,  the  loss  must  be  a  direct  mmd  im- 
wudiate  catuequencc  of  the  peril  insured,  and  not  a  remote  one,  k 
order  to  entitle  the  insurer  to  jecover. 

Policies  of  insurance  are  to  be  construed  by  the  same  rules  as 
other  instruments,  unless  where,  bv  the  known  usage  of  trade  or 
the  like,  certain  words  have  acquired  a  peculiar  sense  distinct  from 
their  ordinary  and  popular  sense. 

A  policy  on  a  foreign  ship  must  be  understood  as  containing 
an  exception  of  all  captures  made  by  ^he  authority  of  ou>  own 
government. 

Every  insurance  on  alien  property  by  a  British  subject,  must  be 
understood  with  this  implied  exception,  that  it  shall  not  extend  to 
cover  any  loss  happening  during  the  existence  of  hostilities  be- 
tween the  respective  countries  of  the  assured  and  assurer. 

Goods  insured  on  boatd  a  certain  ship  generally  by  her  name, 
without  any  addition  of  country,  and  not  represented  to  be  of  any 
particular  country  at  the  time  of  the  policy  subscribed  (though  the 
broker  had  before  said  she  was  an  Juterican,  when  the  ship  waa 
subscribed,  and  though  she  was  in  fact  an  American  J,  need  not  be 
documented  as  such ;  and  therefore,  in  case  ^of  a  capture  by  a 
foreign  state  for  want  of  the  documents  required  by  treaty  between 
that  state  and  her  own,  the  owner  of  the  goods  may  recover  against 
the  underwriters. 

Of  IVarratUies. 

A  warrauty,  in  a  policy  of  insurance,  is  a  condition  or  a  contin- 
gency,  that  a  certain  thing  shall  be  done  or  happen,  and  ujdess 
that  is  performed  there  b  no  valid  contract.  It  is  iminaterial  for 
i^hatend,  if  any,  the  warranty  is  inserted  ii^  the  contract;  hotbeiB^ 
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inserted,  it  becomes  a  binding  condition  upon  the  insured,  and  he 
must  shew  a  literal  compliance  with  it.  So,  on  the  contrary,  war« 
ranties  shall  be  strictly  construed  in  favour  of  the  insured.  As  where 
a  ship  is  warranted  well  on  any  day  certain^  though  she  be  lost  by 
eight  in  the  morning  of  the  day  wben  the  policy  was  effected  at 
noon,  the  underwriter  shall  be  Uable.  It  is  no  matter  wheUier  the 
loss  happen  in  conseqpience  of  the  breach  of  warranty  or  not;  for 
the  very  meaning  of  inserting  a  warran^  is  to  preclude  all  inquiry 
about  its  materiality.  It  is  also  immatenal  to  what  cause  the  non* 
compliance  is  to  be  attributed ;  for  although  it  might  be  owing  te 
the  merest  accident,  or  to  the  most  wise  and  prudential  reasonst 
the  policy  is  avoided. 

In  this  strict  and  literal  compliance  with  the  terms  of  a  warranty, 
consists  the  difference  between  a  warranty  and  a  representation ; 
the  latter  of  which  need  only  be  performed  in  $ubitancet  while  a 
warranty  must  always  be  complied  with  strictly.  In  a  warranty, 
the  person  making  it  takes  the  risk  of  its  truth  or  falsehood  on 
himself;  in  a  representation,  if  the  insured  asserts  that  to  be  true» 
which  he  either  knows  to  be  false,  or  about  which  he  knows  no- 
thing, the  policy  is  void  on  account  of  fraud ;  but  a  representation 
made  without  fraud,  if  not  false  in  a  sttf  <ma/ point,  does  not  vitiate 
the  policy. 

In  order  to  make  written  instructions  binding  as  a  warranty,  they 
must  appear  on  the  face  of,  and  make  a  part  of  the  policy.  Foic 
though  a  written  paper  be  wrapt  in  the  pcUcy^  and  shewn  to  the 
underwriters  at  the  time  of  suDscribing,  or  even  if  it  be  woftrti 
to  thepolia^,  it  is  not  a  warranty,  but  a  repi^esentation.  But  a 
warranty  written  in  the  margin  (transversely  or  otherwise)  of  thie 
policy,  is  considered  to  be  equally  binding,  and  liable  to  the  same 
strict  construction  as  if  written  in  the  body  of  the  policy.  If  the 
underwriter  pay  the  loss  on  a  policy,  and  after  find  that  such  a 
warranty  was  not  strictly  complied  with,  be  may  recover  back  the 
money  again  by  action. 

The  various  iLinds  of  warranties  are  too  numerous  to  be  men* 
tioned,  depending  generally  ujpon  the  particular  circumstances  of 
each  case.  The  three  cases  ol  warranty,  on  which  most  questiona 
have  arisen,  are,  as  to  the  time  of  sailing,  convoy,  and  neutrality 
of  property. 

As  to  the  first  of  these,  if  a  man  warrant  to  sail  on  a  particular 
day,  and  be  guilty  of  a  breach  of  that  warranty,  the  under- 
writer ia  no  longer  answerable.  And  a  detention  by  government,, 
previous  to  the  proposed  day  of  sailing,  b  no  excuse  for  not  com- 
plying with  the  warranty,^  nor  a  peril  within  the  terms  of  the 
policy. 

So  if  the  warranty  be  to  sail  qfter  a  specific  day,  and  the  ship 
sail  before,  the  policy  is  equally  avoided  as  ia  the  former  case. 

But  when  a  ship  leaves  hei  port  of  lading,  having  a  fiiU  and 
complete  cargo  on  board,  and  having  no  other  view  but  the  safest 
mode  of  sailing  to  her  port  of  deUvery,,  for  which  purpose  sh^ 
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toucfaeB  at  any  particular  place  of  rendezvous  for  convoy,  &c ;  her 
voyage  must  bie'*  said  to  commence  from  hei.  departure  from  that 
port,  and  though  she  be  detained  at  such  place  or  rendezvous  by 
an  embargo,  she  has  complied  with  the  warranty. 

As  to  warranty  of  sailing  with  convoy.  If  the  insured  warrant 
that  the  vessel  snail  depart  with  ccnvojf^  and  it  do  not,  the  policy  is 
defeated,  and  the  underwriter  is  not  responsible. 

A  sailing  with  convoy  from  the  usual  place  of  rendezvous,  as 
Spithead  for  the  port  of  London,  is  a  departure  with  convoy  within 
the  meaning  of  such  a  warranty.  And  although  the  words  used 
are  generally  to  drpor^  with  convoy,  or  to  sail  with  convoy,  yet  they 
extend  to  sailing  with  convoy  throughout  the  voyage. 

But  an  unforeseen  separation  from  convoy  is  a  peril  to  which  the 
underwriter  is  liable.  And  even  ^hen  the  ship  has,  without  any 
neglect,  by  tempestuous  weather,  been  prevented  from  joining  the 
convoy  at  all ;  at  least,  so  as  to  receive  the  orders  of  the  com- 
mander of  the  ships  of  war ;  if  she  do  every  thing  in  her  power  to 
effect  it,  it  shall  be  deemed  a  satisfaction  of  the  warranty  to  sail 
with  convoy. 

The  last  species  of  warranty  is  that  of  neutrality  ;  or,  that  the 
ship  and  goods  insured  are  neutral  property.  This  is  different  from 
the  two  former;  for  if  this  warranty  be  not  complied  with,  the 
contract  is  not  merely  voided  as  for  a  breach,  but  it  is  absolutely 
void  ah  initio,  on  -account  of  fraud,  being  a  fact  at  the  time  of  in- 
suring within  the  knowledge  of  the  insurer,  an  error  in  which  must 
therefore  arise  from  a  deliberate  falsehood  on  his  part.  But  if  the 
ship,  &c.  is  neutral  at  the  time  the  risk  commences,  the  insurer 
takes  upon  himself  the  chance  of  war  and  peace  during  the  con- 
tinuance of  the  policy. 

Sailing  orders  are  necessary  to  the  performance  of  a  warrant  to 
depart  with  convoy,  unless  particular  circumstances  exempt  the  in- 
sured from  the  general  rule. 

A  warranty  of  neutrality,  in  a  policy  of  insurance,  is  not  falsified 
by  a  sentence  in  a  foreign  court  of  admiralty,  condenming  a  ship  for 
navigating  contrary  to  the  ordinances  of  that  belligerent  state  to 
which  the  neutral  country  had  not  assented. 

Where  a  foreign  court  of  prize  professes  to  condemn  a  ship  and 
cargo,  on  the  ground  of  an  infraction  of  treaty,  in  not  being  pro- 
perly documented,  &c.  as  required  by  the  treaty  between  the  captors 
and  captured,  such  sentence  is  conclusive  in  our  courts  against  a 
warranty  of  neutrality  of  such  ship  and  cargo  in  an  action  upon  a 
policy  of  insurance  against  the  underwriters,  although  inferences 
were  drawn  in  such  sentence  from  ex  parte  ordinances  in  aid  of  the 
conclusion  of  such  infraction  of  trea^. 

Any  forfeiture  of  neutrality  by  the  wilful  act  of  the  assured  or  of 
the  master.  Sec.  after  the  commencement  of  the  voyage  insured,  is 
a  breach  of  warranty  of  such  neutrality. 

A  sentence  of  a  foreign  court  of  prize  is  conclusive  evidence  m 
an  action  upon  a  policy  of  insurance,  upon  every  matter  within 
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the  jurisdiction  of  such  court,  upon  which  it  has  professed  to 
decide. 

Of  Re-Assurancet  and  Double  Assurances. 

Re-assurance  is  a  contract  which  the  first  underwriter  enters  into 
in  order  to  relieve  himself  from  those  risks  which  he  has  previously 
undertaken,  by  throwing  them  upon  other  underwriters,  who  are 
called  re-assurers.  It  is  a  species  of  contract  still  countenanced  in 
most  parts  of  Europe,  and  which  was  admitted  in  England  till  it 
was  found  productive  of  glaring  and  enormous  frauds.  The  legis- 
lature, therefore,  found  it  necessary  to  interpose  by  an  act,  which 
permitted  only  such  contracts  of  re-assurance  as  tended  to  the  ad- 
vancement of  commerce,  or  the  real  benefit  of  the  individual.  *  By 
19  Geo.  II.  c.  37.  §  4.  it  is  declared  unlawful  to  make  re-assurance, 
"  unless  the  assurer  or  underwriter  should  be  insolvent,  become  a 
bankrupt,  or  die ;  in  either  of  which  cases  such  assurer,  his  execu- 
tors, administratprs,  op  assigns,  may  make  re-assurance  to  the 
amount  before  by  him  assured,  expressing  in  the  policy  that  it  is  a 
re-assurance:**  and  the  statute  extends  to  re-assurance  on /orft^n 
ships  previously  insured  by  foreign  underwriters. 

Double  assurance  is  totally  different  from  re-assurance.  It  Is 
where  the  same  man  is  to  receive  two  sums  instead  of  one,  or  the 
same  sum  twice  over,  for  the  same  loss,  by  reason  of  his  having 
made  two  insurances  upon  the  same  property.  It  makes  no  dif- 
ference whether  such  insurances  are  both,  or  either,  made  in  the 
name  of  the  insurer,  or  of  another  person,  if  actually  made  on  his 
account. 

These  double  insurances  are  not  void.  The  person  insuring, 
however,  shall  receive  only  one  satisfaction  to  the  real  amount  of 
his  loss,  and  no  more,  which  he  may  recover  against  which  set  of 
underwriters  he  pleases.  And  ^hen  one  set  of  underwriters  pay 
the  loss,  they  may  call  upon  the  other  underwriters  to  contribute  in 
proportion  to  the  sums  they  have  insured.  But  though  a  double 
insurance  cannot  be  wholly  supported,  so  as  to  enable  a  man  to 
recover  a  two- fold  satisfaction,  yet  various  persons  may  insure 
various  interests  on  the  same  thing,  and  each  to  the  whole  value ; 
as  the  master  for  wages,  the  owner  for  freight,  one  person  for 
goods,  and  another  for  bottomry,  &c. 

0/  Losses  upon  Policies  of  Insurance, 

Of  total  Loss  hy  Peril  of  the  Sea, — The  loss  must  always  be  a 
direct  and  immediate  consequence  of  the  peril  insured,  and  not  a 
remote  one,  in  order  to  entitle  the  insured  to  recover. 

A  total  loss  in  insurances  does  not  always  mean  that  the  property 
insured  is  irrecoverably  lost  or  gone ;  but  that,  by  some  of  the  perils 
mentioned  in  the  policy,  it  is  in  such  a  condition  as  to  be  of  little 
use  or  value  to  the  insured,  and  to  justify  him  in  abandoning  his 
right  to  the  insured,  and  calling  upon  him  to  pay  the  whole  of  hb 
insurance. 
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The  instfred  tiiay  c«ll  upon  the  underwriter  for  a  total  loss,  if  the 
▼oyage  be  absolutely  lost,  or  not  worth  pursuing ;  if  the  salvage  be 
high,  or  half  the  vahie ;  or  if  further  expence  be  necessary,  and  the 
unflerwriter  will  not  engage  at  all  events  to  bear  that  ezpence* 

In  a  total  loss  properly  so  called,  the  prime  cost  of  the  property 
insured,  or  the  value  in  the  policy^  must  be  paid  by  the  underwriter, 
according  to  his  proportion  of  the  insurance.  Where  a  policy  is  a 
vofctfrfone,  and  a  total  lossensue,  it  is  only  necessary  to  prove  that 
the  goods  were  on  board  at  the  time  of  the  loss,  unless  the  under- 
writer can  shew  that  the  insured  had  only  a  colourable  interest,  or 
has  gready  overvalued  the  goods ;  but,  where  it  is  an  open  policy, 
the  ^ue  must  be  proved,  as  it  nrast  in  case  of  a  pwrtitd  Ion  on  a 
Mbftf  one. 

.  Questions  as  to  losses  hy  perils  of  the  sea  have  very  seldom  arisen ; 
the  general  rule  b,  that  every  accident  happening  by  the  force  of 
the  wind  or  waves,  by  thunder  and  lightning,  by  driving  against  the 
rocks,  or  by  the  stranding  of  the  ship,  or  any  other  violence  that 
human  prudence  could  not  foresee,  nor  human  strength  resist,  is  to 
foe  considered  as  a  peril  of  the  sea ;  and  for  such  losses  the  under- 
writer is  answerable. 

A  ship  which  is  never  heard  of  after  her  departure,  is  presumed 
to  have  perished  at  sea.  In  England,  no  time  is  fixed  i^ithin  which 
payment  of  a  loss  may  be  demanded  from  the  underwiter,  in  case 
the  ship  is  not  heard  of.  But  a  practice  prevails  among  merchants, 
that  a  ship  shall  be  deemed  lost,  if  not  heard  of  within  six  months 
after  her  departure  for  any  port  of  Europe,  or  within  twelve,  if  for 
a  greater  distance. , 

CfLo$$e$  by  Capture. — Cwtnre  b  a  taking  of  the  ships  or  goods 
belonging  to  the  subjects  of  one  country,  by  those  ot  another, 
v^hen  in  a  state  of  war.  As  between  the  underwriter  and  the  in- 
sured, a  ship  is  to  be  considered  as  lost  by  the  capture,  though  she 
be  never  condemned  at  all,  nor  carried  irito  any  port  or  fleet  of  the 
enemy ;  and  the  underwriter  must  pay  the  loss  actually  sustained. 
If  therefore,  either  before  or  after  condemnation,  she  be  retaken, 
and  the  owner  have  paid  salvage,  the  insurer  must  pay  the  km 
sustained  in  consequence. 

No  capture  by  the  enemy  tan  be  so  total  a  less  as  to  leave  no 
possibility  of  recovery.  If  the  owner  himself  should  retake  at  any 
time,  he  will  be  entitled ;  and  if  an  English  ship  retake  the  vessd 
captured,  either  before  or  after  condemnation,  the  owner  is  entitled' 
to  restitution  on  stated  salvage.  In  all  such  cases,  if  the  loss  be 
paid  by  the  undeiwriter  before  the  recovery,  he  stands  in  the  place 
of  the  insured,  and  will  be  entitled  to  the  benefits  of  the  restitution. 
This  chance  does  not,  however,  suspend  the  demand  for  a  total  lost 
upon  the  insurer ;  but  justice  is  done,  by  putting  him  in  place  of 
the  insured  in  case  of  a  re-capture. 

Before  the  stat.  19  Geo.  II.  c.  37.  ^hich  abolished  wager  po- 
licies, the  re-capture  had  a  considerable  effect  upon  the  contract 
of  insurance,  and  several  cases  were  determined  on  that  question. 
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But  now  the coatract  is  not  tU all  altered  between  theunderwriter 
and  the  inanred  by  such  an  events 

.  By  the  marine  law  of  England,  as  practiced  in  the  court  of  Ad- 
miralty, it  was  formerly  held,  that  the  property  was  not  changed  so 
as  to  bar  the  original  owner  in  favour  of  a  veqdee  or  a  re-captor, 
till  there  had  been  a  sentence  of  condemnation*  And  now  by  the 
above  statute  this  right  of  the  original  owner,  in  case][of  a  re-cap- 
ture, is  preserved  to  him/or  ever^  upon  payment  of  certain  salvage^ 
from  one-eighth  to  half  the  value,  to  the  re-eaptors* 

By  22  Geo.  III.  c.  25.  it  is  unlawful  for  any  British  subject  to 
ransom,  or  to  enter  into  any  contract  for  ransoming,  any  ship^  be- 
longing to  any  British  subjects,  or  any  goods  on  board  the  same, 
which  shall  be  captured  by  the  subjects  of  any  state  at  war  with 
his  miyesty,  or  by  any  persons  committing  hostilities  against  his 
subjects. 

And  all  contracts  which  shall  be  entered  into,  and  all  bills,  notes, 
and  other  securities,  which  shall  be  given  by  any  person  for  ransom 
of  any  ship,  or  of  any  goods  on  board  the  same,  shall  be  absolutely 
void.    §  2. 

And  if  any  person  shall  ransom,  or  enter,  into  any  contract  for 
ransoming,  any  such  ship,  or  any  goods  on  board  the  same, 
such  person  shall  forfeit  500/.  which  may  be  sued  for  by  any 
cme.    §3; 

0/  L0i$es  hy  Detention  of  Princes. — On  questions  of  detention 
not  much  difficulty  has  arisen ;  the  underwriter  by  express  words 
undertakes  to  indemnify  against  all  damages  arising  irom  the  ar- 
rests, restraints,  and  detainments  of, kings,  princes,  or  people. 

Under  these  terms  in  a  policy,  detention  is  said  to  be  an  arrest 
or  embargo  in  time  of  war  or  peace,  laid  on  by  the  public  authofity 
of  a  state.  And  therefore,  in  case  of  an  arrest  or  embargo  by  a 
prince,  though  not  an  enemy,  the  insured  is  entitled  to  recover 
against  the  underwriter. 

In  case  of  detention  by  a  foreign  power,  which  in  time  of  war 
may  haveiieized  a  neutral  ship,  in  order  to  be  searched  for  enemy's 
property,  the  costs  and  charees  consequent  thereon  must  be  borne 
by  the  underwriter.  But  a  detention  for  nonpayment  of  customs, 
or  for  navigating  against  the  laws  of  those  countries  where  the 
ships  happen  to  be,  does  not  fall  upon  the  underwriter :  and  in 
that  case  it  was  held  by  Mr.  Justice  Buller,  that  detention  by  par- 
ticular ordinances,  which  do  not  form  a  part  of  the  general  law  of 
nations,  is  a  risk  within  a  policy  of  insurance. 

In  all  cases  of  losses  by  detention,  before  the  insured  can  recover, 
he  nmst  abandon  to  the  underwriter  whatever  claims  he  may  have 
to  the  properU  insured. 

A  policy  of  insurance  on  a  ship  att<}  stores  "at  and  from  a 
port"  in  a  foreign  country,  in  the  common  form  against  arrests 
of  princes,  people,  6tc, .  extends  to  an  embargo  laid  on  by  the 
government  of  that  country  in  the  loading  port.  And  if  the  em- 
bargo continue,  the  assured  may  abandon  and  recover  as  for  a 
total  loss. 


Digiti 


zed  by  Google 


2Sl  Marine  In$uranee9^ 

Of  Lost  by  BmrtUry. — Barratry  b  any  act  of  the  nastcr  or 
mariners,  of  a  criminal  nature,  or  which  is  grossly  negligent,  tead<- 
ing  to  their  own  benefit,  to  the  prejudice  of  the  cwners  0/ the  tkipf 
and  without  their  consent  or  privity. 

It  is  barratry  in  the  master  to  smuggle  on  his  own  account. 
And,  in  Robertson  v.  Ewer,  Chief  Justice  BuUer  seemed  to  think 
the  breach  of  an  embargo  was  an  act  of  barratry  in  the  master. 
But  if  the  act  of  the  captain  be  done  for  the  beneht  of  his  ownen, 
and  not  with  a  view  to  his  own  interest,  it  is  not  barratry.  Some 
question  has  been  made  in  certain  cases,  who  shall  be  consklered 
as  owner?  And  it  has  been  determined,  that  if  the  owner  of  the 
ship  freight  it  out  for  a  specific  voyage,  the  freighter  is  to  be  con* 
sidered  as  owner  pro  hdc  vice ;  and  if  the  master  commit  a  crinunU 
act  without  hU  privity,  though  with  the  knowledge  of  the  original 
owner,  it  is  bairatry. 

An  act  of  the  captain  toiih  the  knowledge  of  the  owners  of  the 
Mp,  though  without  the  privity  of  the  owner  of  the  goods,  who 
happened  to  be  the  person  insured,  is  «ot  barratry,  as  that  crime 
can  only  be  committed  against  the  own^r  of  the  ship,  and  without 
his  consent.  And  if  the  master  of  the  ship  be  also  the  owner,  he 
cannot  be  guilty  of  barratry. 

it  is  not  necessary,  in  order  to  make  the  underwriters  liable,  that 
the  loss  should  happen  tn  the  very  act  of  tMuratry ;  ibr,  in  cane  of 
a  deceitfiit  deviation,  the  moment  the  ship  is  carried  from  its 
proper  track,  with  an  evil  intent,  barratry  is  committed ;  but  the 
lofts  in  consequence  of  the  act  of  barratry,  must  happen  dming  the 
voyage  insured,  and  within  the  thne  limited  for  the  expiration  of 
the  policy. 

The  underwriters,  by  express  words»  undertake  generally  for  the 
barratry  of  the  master  and  mariners,  even  though  the  master  is 
appointed  by  the  insured  himself;  a  circumstance  peculiar  to  the 
insurance  law  of  England. 

By  1  Ann.  st.  2.  §  9.  it  is  felony  without  benefit  of  clergy,  oa 
any  captain,  master-mariner,  or  officer  belonging  to  any  ship,  who 
shall  wilfully  burn  or  destroy  her,  to  the  prejudice  of  the  owner, 
or  any  merchant  lading  goods  thereon.  And  by  12  Ann.  8t.2.  c.  18. 
this  was  extended  to  owners  and  others  guilty  of  those  ads,  to  the 
prejudice  of  the  underwriters  as  well  as  merchants;  and  the 
1  iGeo.  I.  C.29.  still  further  enlarges  it  to  all  such  persons  guilty  wiik 
intent  to  prejudice  underwriters  or  owners.  By  these  acts,  if  the 
offence  be  committed  within  the  body  of  a  county,  the  offender  shall 
be  tried  in  a  court  of  common  law;  if  upon  the  high  seas,  he  shall 
be  tried  according  to  the  directions  of  28  Hen.  VIII.  c.  16. 

Barratry  n  any  fraudulent  or  criminal  act  agwnst  the  owners  of 
ship  or  goods  by  the  master  or  mariners,  in  breach  of  the  trust 
reposed  in  them,  and  to  the  injury  of  the  owners ; '  ahhou^  it  may 
not  be  done  with  intent  to  injure  them,  or  to  benefit  at  their  expesoe 
the  master  or  mariners.  Therefore,  where  a  master  had  general 
instructions  to  make  the  best  purchases  with  dispatch,  this  woaki 
not  warrant  him  in  going  into  an  enemy's  settlement  .to  trade 
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(wfaidi  was  permitted  by  the  eneuy"),  though  his  oalyo  could  be 
more  speedily  aad  cheaply  completed  there;  but  such  act^  in 
consequence  of  which  the  ship  was  seized  and  confiscated,  is  bar- 
ratrous. 

So  it  has  been  held,  that  **/ramd  wot  harrairy  ;**  and  if  the  nun* 
ier  tmlrmit  tffpart,  wiihaui  p^in^  part  dutiei,  whereby  the  goods 
are/o$feUed,  io$t,  w  spoiled,  that  is  barratry.  As  is  some  breach 
of  trust  in  the  captain  fiv  nutle/icio^ 

Id  Moss  r.  Byrom,  it  was. held,  that  if  the  captain  of  a  ship,  con- 
trary to  the  instructions  of  his  owner,  cruize  for  and  take  a  prize^ 
and  4be  tessel  is  afterwards  lost  in  consequence  of  it,  he  is  guil^. 
of  barratry.  For  whatever  is  done  by  the  captain  to  defeat  or  de-? 
lay  tfie  performance  of  his  vovaffe  is  barratry  in  him,  it  being  to  the 
pr<^|udice  of  bis  owners ;  and  though  the  captain  might  conceive 
what  he  did  was  for  the  benefit  of  the  owners,  yet  if  he  acted  con- 
trary to  his  duty  to  them,  it  is  bam^try. 

OJf  Loss  by  attending. — Questions  on  this  subject  have  rarely 
occurred,  as  the  mere  stranding  of  the  ship,  unless^  attended  by  a 
total  loss,  would  only  subject  the  underwriter  to  an  average  or  par- 
tial loss ;  but  as  there  are  some  goods  of  a  perishable  nature,  whea 
they  are  damaged  by  such  natural  and  inherent  principles  of  corrup- 
tion in  themselves,  the  underwriters,  by  .the  ordinances  of  most 
ooiuMtries,  are  held  discharged.  The  underwriters  in  London  there- 
fore, by  eipresa  words  assert  in  their  policy,  that  thev  will  not  be 
answerable  for  any  partial  loss  happening  to  com,  Jish,  salt,  fruitj 
Jhstr,  and  seed,  unless  it  arise  by  way  of  general  average,  or  in  con- 
sequanoe  of  the  ship  beinff  stranded. 

This  clause  was  introduced  to  prevent  the  vexation  of  trifling 
•demands,  which  must  have  arisen  ia  every  voyage,  on  account  of  the 
very  perishable  nature  of  the  above  commodities.  This  form  was 
Ibrmerly  used  by  the  two  insurance  companies,  as  well  as  in  private 
iosuraaces,  till  the  year  1754;  when  a  ship  having  been  8trande<JU 
aiid  got  off  again,  the  insured  recovered  a  small  partial  loss  against 
the  London  Assurance  Company,  since  which  period  the  companies 
hxwe  left  out  the  words,  "  or  the  ship  be  stranded  ;'*  and  are  now 
only  liable,  in  oases  of  a  general  average :  but  the  old  form  is  still 
retained  by  private  insurers. 

Of  General  Average. 

General  average  (according  to  the  rule  of  the  Rhodian  Law,  the 
principle  of  which  is  adopted  by  all  maritime  states)  is  this :  "  If 
•goods  are  thrown  overboard  in  order  to  lighten  a  ship,  the  loss  in- 
curred for  the  sake  of  all,  shall  be  made  good  by  the  contribution 
of  all."  The  goods  must  be  thrown  overboard ;  the  mind  and 
agency  of  man  must  be  employed :  if  the  goods  are  forced  out  of 
the  slup  by  the  violence  of  the  waves,  or  are  destroyed  in  the  ship 
by  lightning  or  tempest,  the  merchant  aloue  must  bear  the  loss. 
They  must  be  thrown  overboard  tc  lighten  the  ship ;  if  they  are  cast 
overboard  by  the  wanton  caprice  of  the  crew  or  the  passengers, 
tkey,  or  the  master  and  owners  for  them,  must  make  good  tl^e  loss. 
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Th€  goods  must  be  thrown  overboard  f&r  the  iMke  of  aii,  not  be^ 
cause  the  ship  is  too  heavily  laden  to  prosecute  an  ordinary  conrse 
through  a  tranquil  sea^  which  would  be  the  fault  of  those  who  had 
shipped,  or  received  the  goods  i  but  because,  at  a  moment  of  db- 
tress  and  danger,  their  weight  or  their  presence  prevents  the  extra- 
ordinary exertions  required  for  the  general  safety.  When  the  Mp 
is  in  danger  of  perishing  from  the  violent  agitation  of  the  wind,  &c. 
or  is  labouring  on  a  rock,  &ci  or  when  a  pirate  or  an  enemy  pnrsae, 
gains  ground,  and  is  ready  to  overtake,  no  measure  that  may  faci- 
litate the  motion  aqd  passage  of  the  ship,  can  be  really  injurioas 
to  any  one  who  is  interested  in  the  welfare  of  any  part  of  the  ad- 
venture, whether  merchant,  mariner,  or  underwriter,  who  must  of 
course  sanction  every  measure  adopted  for  the  preservation  of  the 
ship  and  cargo:  and  if  the  ship,  and  the  residue  of  the  cargo  be 
saved  from  the  peril  by  the  voluntary  destruction  of  abandonment 
of  part  of  the  goods,  equity  requires  that  the  safety  of  seme  shonld 
not  be  purchased  at  the  expence  of  others,  and  therefore  all  must 
contribnte  to  the  loss,  which  loss  ultimately  falls  on  the  insarer. 

If  goods  be  put  on  board  a  lighter  to  enable  the  ship  to  sail  into 
harbour,  and  the  lighter  perish,  the  owners  of  the  ship  and  remaining 
cargo  are  to  contribute ;  but  if  the  ship  be  lost,  and  the  lighter  savetC 
the  owners  of  the  goods  preserved  are  not  to  contribute,  the  lighten- 
ing of  the  ship  being  an  act  of  deliberation  for  the  general  besefit, 
but  the  saving  of  the  lighter  being  accidental,  and  no  way  pro- 
ceeding from  a  regard  for  the  whole. 

Diamonds  and  Jewels,  when  a  part  of  the  cargo,  most  oontribnte 
according  to  their  value ;  but  ship  provisions,  the  persons  of  the 
passengers,  wearing  apparel,  and  such  jewels  as  merely  b^oag  to 
the  person,  bottomry  or  respondentid  bonds,  and  the  wages  of  the 
sailors,  shall  not  any  of  them  contribute. 

Where  a  ship  is  obliged  to  go  into  port  for  the  benefit  of  the 
whole  concern,  the  charges  of  loading  and  unloading,  and  the  wages 
and  provisions  q£  the  workmen  hired  for  tiie  repairs,  are  a  general 
average. 

The  French  ordinance,  in  express  terms,  excludes  fpom  the  bene- 
fit of  general  average  goods  stowed  upon  the  deck  of  the  ship ;  and 
the  same  rule  prevails  in  practice  in  this  country.  Goods  so 
stowed  may  in  many  cases  obstruct  the  management  of  the  vessel ; 
and,  except  in  cases  where  usage  may  have  sanctioned  the  practice, 
the  master  ought  not  to  store  them  there  without  the  consent  of  the 
merchant. 

In  order  to  fix  a  right  sum  on  which  the  average  or  contrtbntioB 
may  be  computed,  and  which  in  general  is  not  made  till  the  ship% 
arrival  at  her  port  of  discharge,  it  is  to  be  considered,  what  the 
whole  ship,  freight  and  cargo,  would  have  produced  net,  if  no  jet- 
tison had  been  made ;  and  then  the  ship,  freight  and  cvgo,  are  to 
hear  an  equal  and  proportionable  part  of  the  loss.  According  to 
the  custom  of  merchants  in  England,  the  goods  thrown  overbMid 
are  to  be  estimated  at  the  price  for  whidi  the  goods  saved 
^*>\d  freight  and  all  other  charges  being  first  deducted. 
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r  Supposing  tkerefiore  a  general  average  to  be  seUkd  upoo  theship'a 
arrival  at  the  pc^  of  destination,  according  to  the  pinciples  before 
advanced,  it  is  necessary,  in  the  first  place,  to  take  an  account  of 
the  several  losses  which  are  to  be  made  good  by  contribution ;  in  the 
second  place,  to  take  another  account  'of  the  value  of  all  the  arti- 
cles that  are  to  contribute,  in  which  must  be  included  the  value 
of  the  goods,  &c.  thrown  overboard,  for  otherwise  the  proprietors 
of  those  goods  will  receive  their  full  value,  and  pay  nothing  towards 
the  loss. 

In  England,  it  is  usual  for  the  broker,  who  has  procured  thepo* 
licy  of  insurance,  to  draw  up  an  adyustment  of  the  average,  which  is 
commonly  paid  in  the  first  instance  by  the*  insurers  without  dis^ 
pute ;  the  contribution  may  be  recovered  either  by  a  suit  in  equity. 
Off  by  an  action  at  law,  instituted  by  each  individual  entitled  to'  re-r 
cetve,  against  each  party  that  ought  to  pay,  for  the  amount  of  his 
share.  And  in  the  case  of  a  general  ship,  where  there  are  many 
€oi»ignees,  it  b  usual  for  the  master,  before  he  delivers^the  goods, 
to  take  a  bond  from  the  different  merchants  for  payment  of  theif 
p<nrtions  of  the  average  when  the  same  shall  be  adjusted. 

The  contribution  of  a  general  average  is  in  geiieral  not  made  till 
the  ship  arrive  at  the  place  of  delivery ;  but  accidents  may  hap- 
pen, which  may  cause  a  contribution  before  she  reach  her  destined 
port.  Thus,  when  a  vessel  has  been  obliged  to  make  a  jettison,  or 
by  the  damages  suffered  soon  after  sailing  is  obliged  to  return  to 
her  port  of  discharge ;  the  necessary  charges  of  her  repairs,  and  the 
replacing. the  goods  thrown  overboard,  may  then  be  settled  by  a 
general  average. 

Smaii  or  petty  average  consists  of  such  charges  as  the  master  is 
obliffed  to  pay  by  custom,  for  the  benefit  of  the  ship  and  cargo ;  such 
as  pilptage,  beaconage,  &c.  The  term  is  also  used  for  a  small  duty 
paid  by  merchants,  who  send  goods  in  the  ships  of  other  men^  to 
the  master,  over  and  above  the  freight,  for  his  care  and  attention. 
.  None  of  these  charges  ever  falls  upon  the  underwritei'. 

0/  Partial  Loss  and  Adjustment. 

The  contract  of  insurance  being  a  contract  of  indemnity  against 
hssp  and  not  a  contract  for  the  security  of  sain,  it  becomes  neces- 
sary, in  cases  of  partial  loss,  to  consider  the  mode  by  which  such 
loss  shall  be  actuated,  and  in  what  proportion  it  is  to  be  paid  by 
the  insurer.  In  cases  of  total  loss,  no  difficulty  can  arise  in  the 
adjustment ;  for  the  prime  cost  of  the  property  insured,  or  the  value 
mentioned  in  the  policy,  must  be  paid  by  the  underwriter ;  and  since 

•  the  19  Geo.  II.  the.  constant  usage  has  been;  to  let  the  valuation 
fined  in  the  policy  remain,  in  case  of  total  loss,  unless  the  defendant 

.  can  shew  that  the  plain  tiff  had  a  colourable  interest  only,  or  that  he 
has  greatly  overvalued  the  goods.  But  a  partial  joss  opens  the  policy. 
Therefore  as  clearness  and  precision  are  necessary  upon  all  sub- 
jects, and  more  especially  upon  this,  it  will  be  proper  to  observe,  that 
when  we  speak  of  the  underwriter  being  liable  to  pay,  whether  for 
total  or  partial  losses,  it.  must  be  understood  that  tbey  are  liable 


Digiti 


zed  by  Google 


m  Marine  Imuranees. 

only  ID  proportioB  to  the  sums  ^ich  they  have  imderwritteii.  Th«8, 
if  a  man  aiiderwriteB  100/.  upon  the  properbr  Tallied  at  MO/.  «od 
a  total  loss  happen,  he  shall  only  be  answerable  for  100/.  that  b^mg 
the  amount  of  his  snbscription ;  if  only  a  particd  loss*  amoaiitnig 
to  00  or  lOpercent.  npoa  the  whole  value,  he  shall  payOO/.  or70/. 
being  his  proportion  of  the  loss,  although  in  svch  cases  the  assured 
generally  abandon  to  the  underwriters,  who  stand  in  the  plaee  of 
tiM  assured. 

In  a  recent  case,  Johnson  v.  Sheddon,  2  East.  581.  it  was  held, 
that  the  rule  b^f  which  to  calcuhtte  A  partial  loss  on  a  policy  on 
goods  by  reason  of  sea  damage  is,  the  difference  between  the  »• 
speotive  gross  proceeds  of  the  same  goods  when  soand  aad  when 
damaged,  and  not  the  net  proceeds ;  it  being  settled,  that  the  «■- 
derwriter  is  not  to  bear  atav  toss  from  flaotuaticm  of  market  or  port 
daties,  or  charges  after  the  arrival  of  the  goods  at  tbdr  port  of 
destination. 

But  partial  loss,  when  applied  to  the  ship,  means  a  damage  wludi 
she  may  have  sustained  in  the  course  of  her  voyage  from  9obm  of 
the  perils  mentioned  ia  the  poli^ ;  when  to  the  cargo,  it  meanathe 
damage  which  the  goods  havo  suffered  from  storm,  &c.  tlKragb  the 
whole  or  the  greater  part  thereof  may  arrive  in  portv  -  By  eipieis 
stipulation  id  the  terms  of  the  London  policies,  these  looses  do  ml 
AUl  upon  the  underwriters,  unless  they  amouat  to  a/,  prr  cmi*: 
but  if  a  loss  arising  from  a  gtnerai average  (u  e.  a  coatrtiHitiott  to  a 
general  loss)  should  be  under  S/.  per  cent,  there  the  underwriter  ■ 
liable.  And  in  all  eases  of  a  partial  lo^,  the  value  in  the  pcfey  can 
be  no  guide  to  ascertain  the  damage ;  but  it  becomes  the  sabyod 
of  proof,  as  in  case  of  air  open  poliev. 

When  goods  are  fmrtially  damaged,  the  underwriter  must  pvf  the 
owner  snch  proportion  of  the  |irtiiw  cost,  or  value  in  the  poKcy, 
(or  if  no  value  is  stated  in  th^  poHcy^  then  of  the  invoice  price,  with 
aN  charges  and  premiums  of  insuiance)  as  corretpoads  to  the  pro- 
portion of  diminution  in  vahie  occasioned  by  the  damage.  Wbde 
an  entire  thing,  as  one  hogshead  of  sugar,  happens  to  be  spoiled, 
if  you  can  fix  whether  it  be  a  third  or  a  fourth  worse,  then  the  «b- 
mage  is  ascertained ;  but  thfe  can  only  be  done  at  Ae  port  of  deli- 
very, where  the  whole  damage  is  known,  and  the  w^age  is  coas- 
plcted ;  and  whether  the  price  of  the  commoditv  he  high  or  Ufw,  it 
equally  ascertains  the  proportion  of  damage ;  ttiongh  no  regard  fa 
to  be  paid  to  the  rise  or  fM  of  the  market,  as  to  the  sum  to  be  paid 
by  the  insurer,  which  is  in  either  case  to  be  regulated  only  by  ihc 
prune  cost  or  invoice  price. 

These  tules  can  only  apply  in  cases  where  thei*  is  a  spedfic 
description  of  goods;  but  where  the  property  is  of  varioas  kiads, 
an  account  must  be  taken  of  the  vahie  of  the  whole,  aad  the  pia- 
portion  of  that  as  the  amount  of  the  goods  lo»l. 

When  the  quantity  of  damages  sustained  ia  the  come  of  the 
voyage  is  known,  and  the  amount  which  eadi  insurer  is  to  pay  b 
settlwl,  it  is  usual  for  the  underwriter  to  indorse  on  the  policy, 
«  Adjusted  this  loss  at  so  much  per  cm/.'*  This  is  oaHedan  ac^ast- 
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metit ;  after  whkb»  if  the  underwriter  refuse  to  pay,  the  owner  has 
BO  oeeaaion  to  go  into  the  proof  of  his  loss,  or  any  of  the  circum- 
staoces,  the  adjustment  being  considered  as  a  note  of  hand.  So 
afler  judgment  by  default  upon  a  valued  policy,  the  plaintiff's  title 
to  recover  is  confessed,  and  the  amount  of  the  damage  is  fixed  by 
the  policy.  And  if  a  loss  be  total  at  the  time  of  the  adjustment, 
and  the  insurer  pay  for  a  total  loss,  the  insured  is  not  obliged  to  re- 
fund, if  it  should  afterwards  turn  out  to  be  partial ;  but  the  insurer 
will  stand  in  the  pla^^eof  the  insured. 

OfSthage  and  Abandonment. — Salvage  is  an  allowance  made 
for  saving  a  ship  or  goods,  or  both,  from  the  dangers  of  the  sea, 
fire,  pirates,  or  enemies ;  in  which  sense  it  is  here  used,  though  it 
is  also  sometimes  incorrectly  applied,  to  signify  the  thing  itself 
which  is  saved.  And  the  saver  has  such  a  property  in  the  goods 
saved  by  his  own  exertions  and  danger,  that,  in  action  of  trover,  it 
has  been  held,  the  defendants  might  retain  the  goods  till  payment 
of  the  salvage. 

In  Uie  case  of  wreck  or  derelict  at  sea,  the  law  of  England,  like 
the  law  of  some  other  countries,  has  fixed  no  positive  rule  or  rate 
of  salvage,  but  directs  only  as  a  general  principle,  that  a  reasonable 
compensation  shall  be  made. 

In  the  case  of  a  derelict  becoming  the  property  of  the  crown,  it 
was  formerly  the  settled  practice  of  the  court  of  Admiralty  to  give 
a  moiety  to  the  finders  or  salvors :  but  the  practice  has  been  long 
disused,  and  the  reward  become  discretionary. 

la  fixing  the  rate  of  salvage,  the  court  of  Admiralty  usually  has 
regard  not  only  to  the  labour  and  peril  incurred  by  the  salvors,  but 
also  tp  the  promptitude  and  alacrity  manifested  by  them,  and  to 
the  value  of  the  ship  and  cargo  saved,  as  well  as  the  degree  of 
danger  from  which  they  were  rescued.  But  it  will  not  suffer  a 
claim  of  salvage  to  be  ingrafted  on  the  local  ignorance  of  foreigners, 
who  cannot  be  expected  to  be  well  acquainted  with  our  coast, 
although  a  recompenoe  must  be  made  for  the  service  actually  ren* 
dered  to  them.  Neither  is  a  passenger  entitled  to  make  any  claim 
for  the  ordinary  assistance  he  may  be  enabled  to  afford  to  the 
vessel  in  distress ;  it  being  the  duty,  as  well  as  the  interest,  of  all 
persons  on  board,  of  every  description,  to  contribute  their  aid  on 
such  an  occasion. 

It  is  necessary  to  observe,  that  wearing  apparel  of  the  master  and 
seamen  is  always  excepted  from  the  allowance  of  salvage.  The 
valuation  of  a  ship  and  cargo,  in  order  to  ascertain  the  rate  of  sal- 
vage, may  be  determined  by  the  policies  of  insurance  made  on 
tbeiu  respectively ;  if  there  be  no-reason  to  suspect  they  are  under- 
▼aiued.  If  there  be  no  policy,  the  real  value  must  be  proved  by 
invoices.  See. 

Underwriters,  by  their  policy,  expressly  undertake  to  bear  all 
expences  of  salvage.  It  is  therefore  not  necessary  to  state  them  in 
a- declaration  as  a  special  breach  of  the  policy.  But  if  the  insurer 
pay  tho  insured  such  expences,  and  from  particular  circumstances 
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the  loss  be  replaced  by  uaeiipected  means,  the  ibsuier  shall  staad 
in  the  place  of  the  insured^  and  receive  the  sum  thus  paid  to  atone 
for  the  loss. 

Where  the  salvage  b  high,  and  the  other  expences  are  great,  and 
the  object  of  the  voyage  is  defeated,  the  insured  is  allowed  to  aAm- 
don  to  the  insurer,  and  call  upon  him  to  contribute  for  a  total  loss. 

Abatuionnunt. — Before  a  person  can  demand  from  the  under- 
writer a  recompence  for  a  total  ]oss«  he  must  abandon  to  him  what- 
ever claims  he  may  have  to  the  property  insured ;  and  when  the 
underwriter  has  discharged  his  insurance,  and  the  abandonment  is 
made,  he  stands  in  the  place  of  the  insured,  and  is  entitled  to  M 
the  advantages  resulting  from  that  situation,  in  case  the  ship  or 
property,  &c.  is  not  totally  lost,  or  is  afterwards  restored  by  re- 
capture, &c. 

it  is  now  held,  that  as  soon  as  the  insured  receive  accounts  of 
such  a  loss  as  entitles  them  to  abandon,  they  must,  in  the  first 
instance,  make  their  election  whether  they  will  abandon  or  not; 
and  if  they  abandon,  th^y  must  give  the  underwriters  notice  in 
a  reasonable  time,  otherwise  they  waive  the  right  to  abandon,  and 
can  never  after  recover  for  a  total  loss.  But  if  the  insured,  hearing 
that  the  ship  is  disabled,  and  has  put  into  port  to  repair,  express 
his  desire  to  the  underwriters  to  abandon,  and  be  dissuaded  from 
it  by  them,  and  they  order  the  repairs  to  be  made,  they  are  liable 
to  the  owner  for  all  the  subsequent  damage  occasioned  by  that 
refusal,  though  it  should  amount  to  the  whole  sum  insured. 

When  an  abandonment  is  made,  it  must  be  total  and  not  partiaL 
And  though  the  insured  may  in  all  cases  choose  not  to  abandon, 
yet  he  cannot  at  hb  pleasure  abandon,  and  thereby  turn  a  partial 
into  a  total  loss. 

We  have  already  observed,  that  the  insured  may  abandon  to  the 
underwriter,  and  call  upon  him  for  a  total  loss,  if  the  damages 
exceed  half  the  value ;  if  the  voyage  be  absolutely 'lost,  or  not  worth 
pursuing  ;  if  further  expence  be  necessary,  and  the  insurer  will  not 
engage,  at  all  events,  to  bear  that  expence,  though  it  should  exceed 
the  value,  or  fail  of  success.  But  he  cannot  abandon,  unless  at 
some  period  or  other  of  the  voyage  there,  has  been  a  total  loss. 
Also,  if  Qcither  the  thing  insured  nor  the  voyage  be  lost,  and  the 
damage  does  not  amount  to  a  moiety  of  the  value,  he  shall  not  be 
allowed  to  abandon. 

No  capture  by  the  enemy  can  be  so  total  a  loss,  as  to  leave  no 
possibility  of  a  recovery.  If  the  owner  himself  should  retake  at 
any  time,  he  will  be  entitled,  before  condemnation  or  aller,  to  resti- 
tution upon  stated  salvage.  This  chance  does  not  suspend  the  de- 
mand for  a  total  loss  upon  the  iusUVer ;  but  justice  is  done  by  putting 
him  in  the  place  of  the  insured,  in  case  of  a  re-capture.  In  ques- 
tions upon  policies,  the  nature  of  the  contract  as  an  indemnity, 
and  nothing  else,  is  always  liberally  considered.  There  might  be 
circumstances  under  which  a  capture  would  be  but  a  small  ten- 
porary  hindrance  to  the  voyage,  perhaps  none  at  all ;  as  if  a  ship 
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were^takeiiy  and  in  a  day  or  two  retaken/  or  escaped  entire*  and 
pursued  ber  voyage ;  under  which  circumstances  it  would  only  be- 
deemed  an  average  lods. 

Of  Direct  Fraud  in  Policies, 

Policies  are  annulled  by  the  least  shadow  o£  fraud,  or  imdue 
concealment  of  facts.  Both  parties  are  therefore  equally  bound  to 
disclose  circumstances  within  their  knowledge,  since  no  contract 
can  be  good,  unless  it  be  equal ;  that  is,  neither  side  must  have  an 
advantage  by  any  means,  of  which  the  other  is  not  aware.  This 
being  admitted  of  contracts  in  general,  it  holds  with  double  force 
•  in  those  of  insurance ;  because  the  underwriter  computes  his  risk 
entirely  from  the  account  given  by  the  person  insured,  and  there- 
foreit  IS  absolutely  necessary  to  the  justice  and  validity  of  the  con- 
tract, that  this  account  be  exact  and  complete.  Accordingly  the 
courts  of  law  have  constantly  held,  that  it  is  vacated  and  annulled 
by  any  the  least  shadow  of  fraud  or  undue  concealment ;  and  there- 
fore if  the  insurer,  at  the  time  he  underwrites,  can  be  proved  to  have 
known  that  the  ship  was  safe  arrived,  the  contract  will  be  equally 
void,  as  if  the  insured  had  concealed  from  him  any  accident  which 
had  befallen  the  ship. 

Case%  of  fraud  upon  this  subject  are  liable  to  a  threefold  divi* 
sion :  1.  The  allegatio  faUi;  2.  The  suppreuio  vert:  3.  Mis- 
representation.  The  latter  is  made  a  separate  head ;  as,  though, 
if  wilful,  it  is  a  direct  fraud,  yet,  if  it  happen  by  mistake,  if  in  a 
material  point,  it  will  equally  vitiate  the  policy. 

As  to  the  first  point,  viz,  the  alleeatio  falsi,  several  cases  have 
determined  that  the  policy  should  be  void,  where  goods,  &c,  are 
insured  as  the  property  ot  an  ally,  or  as  neutral  property,  when  in 
fact  they  are  the  goods  of  an  enemy  and  such  false  assertions  in  a 
policy  will  vitiate  thecontract,  though  the  loss  happen  in  a  mode 
not  afiiected  by  that  falsitv. 

The  second  species  of  fraud,  viz.  the  suppressio  veri,  or  conceal- 
ment of  circumstances,  vitiates  all  contracts  of  insurance.  Th^  facts 
upon  which  the  risk  is  to  be  computed,  lie  for  the  most  part  within 
the  knowledge  of  the  insured  only.  The  underwriter  relies  upon 
him  for  all  necessary  information,  and  must  trust  to  him  that  he 
will  conceal  nothing,  so  as  to  make  him  form  a  wrong  estimate :  on 
this  ground,  where  one  having  an  account  that  a  ship  described  like 
his  was  taken,  insured  his  own  ship,  without  giving  any  notice  to 
the  insurers  of  what  he  had  heard,  the  policy  was  decreed  in 
equity  to  be  delivered  up.  ^ 

The  policy  is  void,  if  the  broker  conceal  any  material  circum- 
stances, though  the  only  ground  for  not  mentioning  them  should 
be,  that  the  facts  concealed  appeared  immaterial  to  him. 

But  the  thing  concealed  must  be  some  fact,  not  a  mere  speatla- 
tion  or  expectation  of  4he  insured.  In  short,  the  question,  in  cases 
of  concealment,  must  always  be,  "  whether  there  was,  under  all  the 
circumstances,  at  the  time  the  policy  was  underwritten,  a  fair 
statement  or  concealment — fraudulent,  if  designed,  or,  if  not  de- 
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aigsed,  Tmiiig^  mMterUiU§  the  object  ef  tlie  poliey,  and 
the  rjik  underwood  to  be  ruo.** 

A  representaiian  is  a  state  of  the  case,  not  fbrmag  a  part  of  the 
written  instrument  or  policy,  as  a  warranty  does.  Thereforet  if 
there  be  a  misrepresentation,  it  will  avoid  the  policy  as  a  firaad, 
bat  not  as  a  part  of  the  agreement,  as  in  case  of  warranty.  And 
if  a  representation  be  false  in  any  materiai  point,  even  through 
mistake,  it  wfll  avoid  the  policy,  because  the  underwriter  has 
computed  the  risk  upon  circumstances  which  did  not  exist. 

In  all  these  causes  of  fraud,  wherever  there  has  been  an  allega- 
tion of  falsehood,  a  concealment  of  circumstances,  or  a  misrepre- 
sentation, it  is  immaterial  whether  it  be  the  act  of  the  person  him- 
self who  is  interested,  cr  of  hi$  agent;  for  in  either  case  the  con- 
tract is  founded  in  deception,  and  the  policy  is  consequently  void. 
And  this  rule  prevaib,  even  though  the  act  cannot  be  at  all  traced 
to  the  owner  of  the  property  insured! 

A  poKcy  will  not,  however,  be  set  aside  on  the  eround  of  firand, 
unless  it  be  fuUy  and  Mothjactorily  proved ;  and  the  Imrde*  of 
proof  Kes  on  the  persons  wishing  to  take  advantage  of  the  firaod. 
Thus,  if  the  insured  is  supposed  to  be  guilty  of  fraud,  the  proof  of 
H  falls  upon  the  underwriter,  because  he  is  the  person  who  is  to 
derive  a  bene6t  from  substantiating  the  charge. 

But  although  it  has  been  sdd  that  firaud  will  not  be  presmned, 
unless  it  hefuify  and  satUfactarify  proved,  it  is  not  intended  to 
convey  an  idea,  that  there  must  l^  a  potiiive  and  tUrect  proof  <tf 
fraud.  In  order  to  annul  the  contract.  The  nature  of  the  thing  it- 
self, which  is  generally  carried  on  in  a  secret  and  daadestiae 
manner,  does  not  admit  of  such  evidence ;  and  therefore,  if  no 
proof  but  that  of  actus^  fraud  were  allowed  in  such  cases,  mock 
mischief  and  villainy  would  ensue,  and  pass  with  impunity.  Cir- 
cumstantial evidence  is  all  that  can  be  expected ;  and  mdeed  aU  diat 
is  necessary  to  substantiate  such  a  charge. 

Upon  this  prinpiple  it  has  been  held,  that  the  assured  cannot 
recover  on  a  policy  of  insurance,  unless  they  make  a  fbll  dtsdoaore 
of  ail  the  circumstances  of  the  intended  voyage,  even  with  respect 
to  the  tract  the  ship  btends  to  take. 

By  1  Ann.  stat.  2.  c.  9.  §  4.  it  is  enacted,  that  if  any  capitam, 
master,  mariner,  or  other  officer  belonging  to  any  ship,  shall  w9- 
fully  cast  away,  burn,  or  otherwise  destroy  the  ship  onto  which  he 
belongeth,  or  procure  the  same  to  be  done,  to  the  prejudice  of  the 
owners  thereof,  or  of  any  merchant  or  merchatits  that  ilraJI  iotd 
goods  thereon,  (or  by  4  Geo.  I.  c.  12.  §  3.  to  the  prejudice  of  any 
person  or  persons  that  shall  underwrite  any  policy  or  policies  of 
insurance  ther^n)  he  shall  suffer  death  as  a  felon ;  and  the  benefit 
of  clergy  is  taken  away  by  11  Oeo.  l.  c.2&.  These  statutes  are 
still  further  enforced  by  the  43  Geo.  III.  c.1l3. 

Of  Changing  ihe  Sh^. 

Of  those  causes  which  Will  operate  as  a  bar  to  the  iMnred's 
recovering  upon  a  policy  of  insurance  against  the  undeiwriter,  tke 
first  to  be  mentioned  is  that  of  changnig  the  ship,  or,  as  it  has 
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commonly  beca  called,  changiBg  tbe  bottom.  It  being  requiaitei  to 
relider  a  policy  of  insurance  effectual,  that  the  name  of  the  ship  on 
which  a  risk  was  to  be  run  should  be  inserted ;  it  follows  as  an  im- 
plied ccmdition,  that  the  insured  shall  neither  substitute  another  ship 
for  that  mentioned  in  the  policy  before  the  voyage  commences  (in 
which  case  there  would  be  no  contract  at  all),  nor  durins  the  course 
of  the  voyage  remove  the  property  insured  to  another  ship,  without 
the  consent  of  t|»e  vnderwriters,  or  without  being  impelled  by  a  case 
of  unavoidable  necessity.  If  he  do,  the  implied  condition  is  brbkeni 
and  he  cannot  recover  a  vatisfaction,  in  case  of  a  loss,  from  the  in- 
surer; because  the  policy  was  upon  goods  on  board  a  particular  ship^ 
or  upon  the  ship  itself:  and  it  becomes  a  material  consideration,  in  a^ 
contract  of  insurance,  upon  what  vessel  the  risk  is  to  be  run ;  since 
the  one  may  be  miich  stronger,  and  more  able  to  resbt  the  perils  of 
the  sea,  or  by  its  swift  sailing,  much  better  aUe  to  escape  irom  the 
pursuit  of  an  eaemy^  than  tli^  other. 

Of  Deviation  in  the  Voyage. 

Deviation,  in  marine  insurances,  is  understood  to  mean  avolun^- 
tary  departure,  without  necessity  or  any  reasonable  cause,  from  the 
regular  and  usual  course  of  the  specific  voyage  insured .  Whenever 
a  deviatioa  ofthis  kind  takes  place,  the  voyage  is  determined,  an4  tlie 
underwriters  are  discharged  from  any  responsibility.  It  is  necessary, 
as  we  have  seen,  to  insert  in  every  policy  of  insurance,  the  place  oif 
the  blip's  departure,  and  also  of  her  destination.  Hence  it  is  an  im- 
plied condition  to  be  performed  on  the  part  of  the  insured,  that  the 
ship  shall  pursue  the  mostdirect  course,  of  which  the  nature  (tf  things 
wyi  admit,  to  arrive  at  thedestined  port.  If  this  be  not  done,  if  theie 
be  no  BpecM  agreement  to  allow  the  ship  to  go  to  certain  places  out 
of  the  usual  track ;  or  if  there  be  no  just  cause  assigned  for  suck  a 
deviation ;  it  is  but  iust  and  reasonable,  that  the  underwriter  should 
no  longer  be  bound  by  his  contract,  the  insurer  having  failed  to 
comply  with  the  terms  on  which  the  poliey  was  made.  For  if  the 
voyage  be  changed  after  the  departure  of  the  ship,  it  becomes  a  dif- 
ferent voyace,  and  not  that  against  which  the  insurer  has  undertaken 
to  indemnify  (which  is  the  true  objection  to  a  deviation) ;  the  risk 
may  be  ten  times  greater,  which  probably  the  insurer  would  not 
have  run  at  all^  or  at  least  would  not,  without  a  larger  premium. 
Nor  is  it  at  aH  material,  whether  the  loss  be  or  be  not  ah  aetoal 
consequence  of  the  deviation ;  for  the  insurers  are  in  no  case 
answerable  for  a  subsequent  toss,  in  whatever  place  it  happen^ 
or  to  whatever  cause  it  may  be  attributed.  Neither  does  it  make 
atfy  difference,  whether  the  insured  was,  or  was  net,  consenting  to 
the  deviation. 

Wherever  the  deviation  is  occasioned  by  absohke  necessity,  as 
where  the  crew  force  the  captain  to  deviate,  theunderwdtersconti^ 
Mie  liafble.  An4  the  general  justifications  for  a  deviation  teem  to  be 
diese  ^  to  repaid  Ibe  vessel,  to  avoid  an  inp^mKng  storm>  to  escape 
tf^m  an  enemy,  or  to  seek  convoy. 
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'  If  therefore  a  ship  is  decayed,  or  hurt  by  a  storm,  and  goes  to 
the  nearest  port  to  refit,  it  is  no  deviation,  because  it  is  for  the  ge- 
neral interest  of  all  concerned.  So  whenever  a  ship,  io  order  to 
escape  a  storm,  goes  out  of  the  direct  course,  or  vrhen,  in  the  due 
course  of  the  voyage,  she  is  driven  out  of  it  by  stress  of  weather,  this 
is  no  deviation.  And  if  a  storm  drive  a  ship  out  of  the  course  of 
her  voyage,  and  she  do  the  best  she  can  to  get  to  her  port  of  desti- 
nation, she  is  not  obliged  to  return  to  the  point  from- which  she 
was  driven. 

A  deviation  may  be  justified,  if  done  to  avoid  an  enemy,  or  seek 
the  convoy ;  because  it  is  in  truth  no  deviation,  to  go  out  of  the 
course  of  a  voyage,  in  order  to  avoid  a  danger,  or  to  obtain  a  pro- 
tection against  it,  if  in  all  cases  the  master  of  a  ship  act  fairly  aad 
bondjlde,  according  to  the  best  of  his  judgment. 

A  deviation  merely  intended^  but  never  carried  into  effect,  does 
not  discharge  the  insurers ;  and  whatever  loss  happens  before  actual 
deviation  or  the  dividing  point  of  the  voyage,  falls  upon  the  under- 
writers. But  if  it  can  be  shewn  that  the  parties  never  intended  to 
sail  upon  the  voyage  insured,  if  all  the  ship's  papers  be  made  out 
for  a  different  place,  the  insurer  is  discharged,  though  the  loss 
should  happen  before  the  dividing  point  of  the  two  voyages.  And 
in  all  cases,,  deviation  or  not  is  a  question  of  fact,  to  be  decided 
subjectrto  the  above  rules,  according  to  the  circumstances  of  the 
icase. 

0/  Sea-Worthiness. 

Upon.this  point  it  has  been  determined,  that  every  ship  insured 
must,  at  the  time  of  the  insurance,  be  able  to  perform  the  voyage, 
unless  some  external  aqcident  should  happen ;  and  if  she  have  a 
latent  defect,  wholly  unknown  to  the  parties,  that  will  vacate  the 
contract,  and  the  insurers  are  discharged. 

There  is,  in  the  contract  of  insurance,  a  (acit  and  implied  agree- 
ment, that  every  thing  shall  \)e  in  that  state  and  condition  in  vraich 
it  ought  to  be :  and  therefore  it  is  not  sufficient  for  the  insured  to 
«ay,  that  he  did  not  know  that  the  ship  was  not  sea-worthy ;  for  be 
might  to  know  that  she  was  so,  at  the  time  he  made  the  inauraace. 
The  ship  is  the  substratum  of  the  contract  between  the  parties.  A 
ship  not  capable  of  performing  the  voyage  is  the  same  as  if  it  were 
BO  ship  at  all;  and  although  the  defect  niay  not  be  known  to  the 
person  insured,  yet  the  very  foundation  of  the  contract  being  goue, 
the  law  is  clearly  in  favour  of  the  underwriter ;  because  such  defect 
js  not  the  consequence  of  any  external  misfortune,  or  any  unavoid- 
able accident,  arising  from  the  perils  of  the  sea,  or  any  other  risk 
against  which  the  underwriter  engages  tp  indemnify  the  person 
insured. 

The  whole  doctrine  of  sea-worthiness  was  settled  in  the  case  of 
the  Mills  frigate,  where  the  insurance  was  upon  a  ship  which  bad 
a  latent  defect  totally  unknown  to  the  parties :  and  it  was  hekl,  that 
the  insurers  were  not  liable,  because  the  ship  was  not  sea-w.CMTtby, 
and  that  however  innocent  or  .unfortunate  the  injured  m.ight  be. 
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3fet  if  the  ship  be  not  sea-worthy  at  the  time  of  innnring,  there  is 
BO  amtraet  at  all  between  the  parties ;  because  the  very  foundation 
of  the  contraety  the  ship^  was  in  the  same  condition  as  if  it  did  not 
exist :  and  the  doctrine  is  the  same  in  insurance  upon  goods,  as 
when  it  is  upon  the  ship  itself. 

The  assured  cannot  recover  upon  a  policy  of  insurance,  unless 
they  equip  the  ship  with  evei^  thing  necessary  in  her  navigation 
during  the  voyage ;  and  therefore  they  cannot  tecover,  if  there  be 
no  pifot  on  boards 

Of  Wager  Policia. 

Upon  wager  policies,  interest  or  no  interest^  the  performance  of 
the  voyage  in  a  reasonable  time  and  manner,  and  not  the  bare  ex- 
istence of  the  ship  and  cargo,  is  the  object  of  insurance.  But  wager 
policies  being  contradictory  to  the  real  nature  of  an  insurance, 
which  is  a  contract  of  indemnity,  seem  to  have  been  originally  bad ; 
because  insurances  were  invented  for  the  benefit  of  trade,  and  not 
that  persons  unconcerned  or  uninterested  should  profit  by  them. 

The  great  distinction  between  interest  and  wager  policies  was, 
that  in  the  former,  the  insured  recovered  for  the  loss  actually  sus- 
tained, whether  it  was  a  total  or  partial  loss ;  in  the  latter,  he  never 
could  recover  but  for  a  total  loss.  At  length  it  was  found,  that 
the  indulgence  given  to  these  fictitious,  or,  to  speak  more  plainly, 
gambling  policies,  had  increased  to  such  an  alarming  degree,  as  to 
threaten  the  very  annihilation  of  that  security  which  it  was  the 
origiiial  intent  of  insurances  to  introduce. 

Accordingly  the  19  Geo.  II.  c.  d7.  was  passed,  entitled,  **  An  act 
to  regulate  insurance  on  ships  belonging  to  the  subjects  of  Great 
Britain,  and  on  merchandises  or  effects  thereon ;"  the  preamble  to 
vrhich  states,  that,  *'  Whereas  it  hath  been  found  by  experience, 
that  the  making  assurances,  interest  or  no  interest,  or  without  further 
proof  of  interest  than  the  policy,  hath  been  productive  of  many 
pernicious  practices,  whereby  a  great  number  of  ships,  with  their 
cargoes,  have  either  been  fraudulently  lost  and  destroyed,  or  taken 
by  the  enemy  in  time  of  war ;  and  such  assurances  have  encouraged 
the  exportation  of  wool,  and  the  carrying  on  many  other  prohibited 
and  clandestine  trades,  which  by  means  of  such  assurances  have 
been  concealed,  and  the  parties  concerned  secured  from  loss,  as 
well  to  the  diminution  of  the  public  revenue,  as  to  the  great 
detriment  of  fair  traders ;  and  by  introducing  a  mischievous  kind 
of  gaming  or  wagering,  under  the  pretence  ot  assuring  the  risk  on 
shipping  and  fair  tr^e,  the  institution  and  laudable  design  of 
making  assurances  hath  been  perverted ;  and  that  which  was  in- 
tended for  the  encouragement  of  trade  and  navigation  has,  in  many 
instances,  become  hurtful  of  and  destructive  to  the  same ;  for  re- 
medy whereof  it  is  enacted,  that  no  assurance  or  assurances  shall 
be  made  by  any  person  or  persons,  bodies  corporate  or  politic, 
en  any  ship  or  ships  belonging  to  his  majesty,  or  any  of  his  sub- 
jects, or  on  any  goods,  merchandises,  or  effects,  laden  or  to  be 
laden  on  board  of  any  such  ship  or  ships,  interest  or  no  interest. 
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or  without  farther  proof  of  interett  than  the  policy,  or  by  wmy  of 
gMniag  or  wagering,  or  without  benefit  of  lalvage  to  the  astvrer ; 
and  tlHLt  every  rach  inmirance  shall  be  null  and  Toid^  all  intenU 
and  purposes." 

But  assurance  on  private  shi|M  of  war,  fitted  out  by  any  of  his 
majesty's  subjects  solely  to  cruise  against  his  majesty's  eaenues, 
may  be  made  by  or  for  the  owners  thereof,  interest  or  no  interesl, 
free  of  average,  and  without  benefit  of  salvage  to  the  assurer.  §  3. 

And  any  merchandizes  or  effects  from  any  ports  or  plaoes  in  Eu- 
rope or  America,  in  the  jpossession  of  the  crowns  of  Spain  or 
Portugal,  may  be  assured  m  such  way  and  manner  as  if  this  act 
had  not  been  made.    §  8. 

And  it  is  further  enacted,  that  it  shall  not  be  lawful  to  make 
re-assurance,  unless  the  assurer  should  be  insolvent,  become  bank- 
rupt, or  die ;  in  either  of  which  cases,  such  assurer,  his  exeonton, 
administrators,  or  assigns,  might  make  a  re-assurance,  to  the 
amount  by  him  before  assured,  provided  it  should  be  expressed  in 
the  policy  to  be  a  re-assurance.    §  4. 

And  all  and  every  sum  and  sums  of  money  to  be  lent  on  bottomry, 
or  at  respondentia,  upon  any  ship  or  ships  belonging  to  any  of  his 
miyesty*s  subjects  bound  to  or  from  the  East  Indies,  shall  be  lent 
only  on  the  ship,  or  on  the  merchandize  or  effects  laden  or  to  be 
laden  on  board  of  such  ship,  and  shall  be  so  expressed  in  the  con- 
dition of  the  said  bond ;  and  the  benefit  of  salvage  shad  be  allowed 
to  the  lender,  his  agents  or  assigns,  who  ahne  shall  have  a  right  U 
make  assurance  on  the  money  so  lent :  and  no  borrower  of  money 
on  bottomry  or  respondentia,  as  aforesaid,  shall  recover  more  on 
any  assurance  than  the  value  of  his  interest  in  the  ship,  or  in  the 
merchandizes  or  effects  laden  on  board  such  ship,  exclusive  of  the 
money  so  borrowed ;  and  in  case  it  shall  appear,  that  the  value  of 
his  share  in  the  ship,  or  in  the  merchandizes  or  effects  ladetf  ea 
board,  doth  not  amount  to  the  full  sum  or  sums  he  hath  borrowed 
as  ^foresaid,  such  borrower  shaU  be  responsible  to  the  lender  for 
so  much  of  the  money  borrowed  as  he  hath  not  laid  out  on  the  ahip 
or  merchandize  laden  thereon,  with  the  lawful  interest  for  the  same^ 
together  with  the  assurance,  and  all  other  charges  thereon,  is  the 
proportion  the  money  not  laid  out  shall  bear  to  the  whole  money 
leut,  notwithstanding  the  ship  and  merchandizes  be  totally  lost.  §  6. 

Upon  this  last  section  it  may  be  sufficient  in  this  place  to  otiserve, 
that  none  but  the  lender  shall  have  a  right  to  make  insoranee  on 
the  money  lent.  This  regulation  of  insurance  on  bottomry  or  respon- 
dentia interest,  extends  only  to  East-India  ships :  and  therefore  an 
insurance  of  a  respondentia  interest  upon  any  other  ships  may  be 
made  in  the  same  manner  as  they  used  to  be  before  this  act.  It  has 
also  been  decided  upon  this  clause  of  the  act,  that  it  never  meant  or 
intended  to  make  aoy  alteration  in  the  manner  of  insuraoees:  aad 
it  was  declared  by  the  whole  court,  in  Giover  o.  Rack,  to  be  1^ 
established  law  and  usage  of  merchants,  that  respondentia  mid 
bottomry  must  be  mentioned  and  specified  in  the  p^cy  of  iw- 
surance. 
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A  uMui'poli^  »  not  a  wager-policy:  it  originates  from  the 
tifcunstances  of  its  being  sometimes  tfoablcsome  to  tke  trader 
to  prove  the  value  of  his  interest,  or  the  insurer  a  higher  pre* 
mium,  to  agree  to  estimate  his  interest  at  a  sam  certain.  In  this 
ease  the  insured  must  prove  some  interest,  although  he  need  not 
prove  the  value  of  hb  interest.  Btii  if  a  valued  policy  were  nsed 
merely  as  a  cover  to  a  wager,  in  order  to  evade  the  statute,  it  woaU 
be  void. 

It  has  been  settled  that,  upon  a  joint  capture  bv  the  army  and 
ftavy^  the  oftcers  and  crews  of  the  ships,  before  condemnation,  have 
an  insurable  interest,  by  virtue  of  the  Prise  Act  which  usually  passes 
at  the  commenctement  of  a  war. 

All  contracts  of  insurance  made  by  persons  haTing  no  interest  in 
the  event  about  which  they  insure,  or  without  reference  to  any  pro-* 
perty  on  board,  are  merely  wagers,  and  as  such  void.  And  wner- 
ever  the  court  can  see,  upon  the  face  of  the  policy,  that  it  is  merely 
a  contract  of  gaming,  where  indemnity  is  not  the  object  in  riew^ 
they  are  bound  to  declare  such  policy  void. 

In  the  ease  of  a  valued  policy,  on  both  ship  and  cargo,  the  as- 
auDsd  must  recover  the  whole  sum  underwritten,  becanse  he  could 
hot  have  any  claim  for  a  return  of  premium  for  short  interest,  if 
tke  ship  had  arrived  safe. 

Of  Illegal  Voyaget. 

Whenever  an  insurance  is  made  on  a  voya^^e  expressly  prohibited 
by  the  common,  statute,  or  maritime  law  of  the  country,  the  policy 
is  void  ab  initio. 

tf  a  ship,  though  neutral,  be  insured  on  a  voyage  prohibited 
by  an  embiargo,  laid  on  in  time  of  war  by  the  prince  of  the  conn- 
tvv  in  whose  port  the  ship  happens  to  be,  such  an  insurance  is  void. 
This,  however,  depends  upon  the  power  of  an  embargo,  the  right 
of  laying  on  which  in  time  of  war  is  undoubted,  although  in  time 
^f  peace  the  power  of  the  king  in  such  a  measure  may  be  a  different 
question. 

The  tripling  with  an  enemy  in  time  of  actual  war,  even  through 
the  medium  of  neutral  ships,  is  illegal ;  as  is  the  insurance  of  ene- 
my's property. 

There  is  one  species  of  insurance  which  never  could  be  made 
tipon  the  ships  or  goods  of  an  enemy,  or  even  of  a  subject,  and 
that  is,  npon  a  voyage  to  a  besieged'  fort  or  garrison,  with  a  view 
0f  ciarrying  assistance  to  them ;  or  upon  ammunition,  other  war- 
like stores,  or  provisions ;  because,  from  the  nature  of  these 
commodities,  they  are  absolutely  prohibited  by  the  laws  of  all 
ftattons. 

Thus,  all  insurances  upon  a  voyage  generally  prohibited  by  law, 
stteh  as  to  an  enemy's  garrison,  or  upon  a  voyage  directly  contrary 
to  an  express  act  of  parliament,  or  to  royal  proclamation,' in  time  of 
war,  sre  absohitely  null  and  void. 
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Of  Prohibited  O^fpit  and  Commerce. 

All  insurances  made  to  protect  the  importation  or  exportation  of 
certain  commodities  declared  to  be  illegal,  are  contrary  to  law,  and 
therefore  void ; .  and  no  insurance,  although  made  in  general  terms, 
can  comprehend  prohibited  goods  ;  and  therefore  when  the  assured 
shall  procure  such  compiodities  to  be  shipped,  the  underwriter  being 
ignorant  of  it,  by  means  of  which  the  ship  and  cargo  are  confis^ 
catedy  the  insurer  is  discharged. 

Of  Return  of  Premium. 

In  all  countries  in  which  insurances  have  been  known,  it  has 
been  a  custom  coeval  with  the  contract  itself,  that  where  property 
has  been  insured  to  a  larger  amount  than  the  real  value,  the  in- 
surer shall  return  the  overplus  premium ;  or  if  it  happen  that 
goods  are  insured  to  come  in  certain  ships  from  abroad,  but  are 
not  in  fact  shipped,  the  premium  shall  be  returned.  If  the  ship  be 
arrived  before  the  policy  is  made,  and  the  underwriter  is  ac- 
quainted with  the  arrival,  but  the  insured  is  not,  it  should  seem, 
the  latter  will  be  entitled  to  have  his  premium  restored,  on  the 
ground  of  fraud.  But  if  both  parties  be  ignorant  of  the  arrival, 
and  the  policy  be  (as  it  usually  is)  lost  or  not  lost,  it  has  been 
held,  in  that  case,  the  underwriter  should  retain :  because  under 
such  a  policy,  if  the  ship  had  been  lost  at  the  time  of  subscribing, 
he  would  have  been  liable  to  pay  the  amount  of  his  subscription. 
The  parties  themselves  frequently  insert  clauses  in  the  policy, 
stating,  that  upon  the  happening  of  a  certain  event,  there  shall  be 
a  return  of  premium.  These  clauses  haye  a.binding  operation  upon 
the  patties ;  and  the  construction  of  them  is  a  matter  for  the  court, 
and  not  for  the  jury  to  determine.  In  short,  if  the  ship  or  pro- 
perty insured  was  never  brought  within  the  terms  of  the  writtoi 
contract,  so  that  the  insurer  never  has  run  any  risk,  the  premium 
must  be  returned. 

The  principle  upon  which  the  whole  of  this  doctrine  depends, 
is  simple  and  plain,  admitting  of  no  doubt  or  ambiguity.  The  risk 
or  peril  is  the  consideration  for  which  the  premium  is  to  be  paid : 
if  the~  risk  be  not  run,  the  consideration  for  the  premium  fails ;  and 
equity  implies  a  condition,  that  the  insurer  shall  not  receive  the 
price  of  running  a  risk,  if,  in  fact,  he  runs  none. 

It  is  just  like  a  contract  of  bargain  and  sale ;  for  if  the  thing 
sold  be  not  delivered,  the  party  who  agreed  to  buy,  is  not  liaUe  to 
pay.  Thus,  to  whatever  cause  it  be  owing  that  the  risk  is  not  ma, 
as  the  money  was  put  into  the  hands  of  the  insurer,  merely  for  the 
risk  of  indemnifying  the  insured,  the  purpose  having  failed,  be 
cannot  have  a  risht  to  retain  the  sum  so  deposited  for  a  special 
cause ;  and  should  he  refuse  to  refund  such  premium,  the  law  in  such 
case  implies  a  debt,  quasi  ex  contractu,  and  gives  the  insured  aa 
action  against  the  insurer,  for  money  had  and  received  to  hb  use^ 
to  recover  back  the  premium. 

It  is  held,  that  whether  the  cause  of  the  risk  not  being  run  is 
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attrilHitable  to  the  fault,  wiil,  or  pkamre  of  the  iossred^  the  pre- 
miaiii  is  to  be  returned .  But  if  the  risk  has  once  commenced,  there 
shall  be  no  f^pportionment  or  return  of  premium  afterwards ;  there- 
fore no  return  in  deviations. 

And  where  a  policy  is  void  as  a  wager  policy,  the  insured  will  not 
be  allowed  to  recover  back  the  premium. 

Nor  in  the  case  of  a  re^assurance,  void  by  the  statute  of  the  * 
19  Geo.  II.  C.37. 

And  where  a  policy  is  made  to  cover  a  trading  with  the  enewnyt 
the  insurance  is  void,  and  the  assured  cannot  recover  the  premium. 

But  if  there  are  two  distinct  points  of  time,  or  in  effect,  two  voy^ 
ages,  either  in  the  contemplation  of  the  parties,  or  by  the  usage 
of  trade,  and  only  one  of  the  two  voyages  was  made,  the  premium 
shall  be  returned  on  the  other,  though  both  are  contained  in  one 
policy. 

When  the  contract  is  entire,  whether  it  be  for  a  specified  time,  or 
for  a  voyage,  there  shall  be  no  apportionment  or  return,  if  the  risk 
,  has  once  commenced.  Where  the  premiiim  is  entire  in  a  polic3f  on 
the  voyage :  where  there  is  no  contingency  at  any  period  out  or 
home,  upon  the  happening  of  which  the  risk  is  to  end,  nor  any 
usage  established  upon  such  voyage ;  though  there  be  several  dis- 
tinct ports,  at  which  the  ship  is  to  stop,  yet  the  voyage  is  one,  and 
no  part  of  the  premium  shall  be  recoverable* 

If  the  insured  have  a  contingent  insurable  interest  in  the  thing 
insured,  at  the  time  when  the  policy  is  effected,  and  the  risk  be  once 
begun,  there  shall  be  no  return  of  premium,  though  it  should  even  * 
tually  turn  out  that  he  had  no  title  to  the  thing  insured. 

A  premium  once  paid  upon  an  illegal  insurance,  cannot  be  reco- 
vered back* 


OF  BOTTOMRY  AND  RESPONDENTIA. 

The  contract  of  bottomry  is  in  the  nature  of  a  mortgage  of  a 
ship,  when  the  owner  of.it  borrows  money  to  enable  him  to  carry 
on  the  voyage,  and  pledges  the  keel  or  bottom  of  the  ship,  as  a 
•ecurity  for  the  repayment;  and  it  is  understood,  that  if  tne  ship 
be  lost,  the  lender  also  loses  his  whole  money ;  but  if  it  return  in 
safety,  then  he  shall  receive  back  his  principal,  and  also  the  pre- 
mium or  interest  stipulated  to  be  paid,  however  it  may  exceed 
the  usual  dr  legal  rate  of  interest.  When  the  ship  and  tackle  are 
brought  -home,  they  are  liable,  as  well  as  the  person  of  the  bor- 
rower for  the  money  lent<  But  when  the  loan  is  not  made  upon 
the  vessel,  but  upon  Uie  goods  and  merchandize  laden  ^hereon, 
vrbich  from  their  nature  must  be  sold  or  exchanged  in  the  course 
of  the  voyage,  then  the  borrower  only  is  personal^  bound  to  an- 
swer the  contract ;  who,  therefore,  in  this  case,  is  said  to  take  up 
money  Ai  respondentia.  In  this  consists  the  difference  between 
bottomry  and  respondentia,  that  the  one  is  a  loan  upon  the  ship, 
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tke  othempoB  the  goods;  in  the  former,  the  shi^  aad  tacUe'aie 
liable,  as  well  as  the  person  of  the  borrower ;  in  the  latter,  for  the 
most  part,  recourse  must  be  had  to  the  person  only  of  the  hmrrowar. 
Another  observation  is,  that  in  a  loan  upon  bottomry,  the  leader 
Tiins  no  risk,  though  the  goods  should  be  lost ;  and  upon  respon- 
dentia, the  lender  must  be  paid  his  principal  and  interest,  though 
the  ship  perish,  provided  the  goods  are  safe.  But  in  all  other  re- 
spects, the  contract  of  bottomry,  and  that  of  respondentia,  aie 
upon  the  sam^  footing ;  the  rules  and  decisions  applicable  to  one 
are  applicable  to  both. 

•  The  contract  of  bottomry  and  respondentia  seeras  to  deduce  its 
origin  from  the  custom  of  permitting  the  master  of  a  ship^  when  in 
a  foreign  country,  to  hypothecate  t^  ship,  in  order  to  raise  money 
to  refit.  Such  a  permission  is  absolutely  necessary,  and  is  imptiedly 
given  in  the  very  act  of  constituting  him  master,  not  indeed  by  the 
common  law,  but  by  the  marine  law,  which  in  this  respect  is  rea- 
sonable ;  for  if  a  ship  happen  to  be  at  sea,  and  spring  a  leak,  or 
the  voyage  is  likely  to  be  defeated  for  want  of  necessaries,  it  is  better 
that  the  master  should  have  it  in  his  power  to  pledge  the  ship  and 
goods,  or  either  of  them,  than  that  the  ship  should  be  lost,  or  the 
voyage  defeated.  But  he  cannot  do  either  for  any  debt  of  his  own ; 
but  merely  in  case  of  necessity,  and  for  completing  the  voyage.  Al- 
though the  master  of  the  vessel  has  this  power  while  abroad,  be- 
cause it  is  absolutely  necessary  for  purposes  of  commerce  and  navi- 
gation ;  yet  the  very  same  authority  which  gave  that  power  in  those 
cases,  has  denied  it  when  he  happens  to  be  in  the  same  place  where 
the  owners  reside. 

The  contract  of  which  we  treat  is  of  a  diff^ait  nature  from  almoit 
all  others.  But  that  which  it  most  resembles  is  the  contract  of  in- 
surance :  for  the  lender  on  bottomry,  or  at  respondentia^  runs  almost 
the  same  risks,  with  respect  to  the  property  on  which  the  loan  is 
made,  that  the  insurer  does  vrith  respect  to  the  effeeta  insured. 
There  are,  however,  some  considerable  distinctions :  for  instance, 
the  lender  supplies  the  borrower  with  money  to  parchaae  those 
effects  upon  which  he  is  to  run  the  risk ;  not  so  vnth  the  insorer. 
There  are  also  various  other  distinctions. 

In  defining  bottomry,  it  has  been  said,  that  if  ^e  ship  arriie 
safe,  the  lender  shall  be  paid  his  principal,  and  the  stipslated  in- 
terest due  upon  it,  however  much  it  exceed  the  legal  rate.  The 
true  principle  upon  which  this  is  allowed,  is  not  merely  the  gmt 
niofit  and  convenience  of  trade,  as  has  frequently  been  urged; 
iMit  the  risk  which  the  lender  runs  of  losing  both  principal  aid 
interest ;  for  he  runs  the  contingency  of  winds,  seas,  and  enemies. 
It*  is  therefore  of  the  essence  of  a  contract  of  bottomry,  that  tke 
lender  runs  the  risk  of  the  voyi^e ;  for  that  both  principal  aid 
interest  be  at  hazard :  and  if  the  risk  go  only  to  the  interest  or  pre- 
mium, and  not  to  the  principal  also,  though  a  real  and  substantial 
risk  be  inserted,  it  is  a  contract  against  the  Statute  of  Usury,  aid 
therefore  void. 
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If  a  contract  were  made  by  colour  of  bottomry,  in  order  to 
evade  the  statute  of  usury,  it  would  unquestionably  be  usurious 
and  void. 

And  as  the  hazard  to  be  run  is  the  very  basis  and  foundation  of 
th]»  contract,  it  follows,  that  if  the  risk  is  not  run,  the  lender  can- 
not be  entitled  to  the  extraordinary  premium }  for  that  would  be 
to  open  a  door  to  means  by  which  the  statutes  of  usury  might  be 
evaded* 

Bottoiriry  bonds  generally  express  from  what  time  the  risk 
ehalL  commence,  as  that  the  ship  shall  sail  from  London  to  such  a 
port  abroad,  &c.  In  such  cases  the  contingency  does  not  com- 
mence till  the  departure ;  and  therefore  if  the  ship  receive  injury 
by  storm,  fire,  &.c,  before  the  beginning  of  the  voyage,  the  per- 
son borrowing  alone  runs  the  hazard.  But  if  the  condition  be, 
**  that  if  the  ship  should  not  arrive  at  such  a  place  by  such  a  time, 
then,  &c."  in  these  instances  the  contract  commences  from  thie 
time  of  sailing,  and  a  different  rule,  as  to  the  loss,  will  necessarily 
prevail. 

The  amount  of  the  loan  on  bottomry  or  respondentia,  in  England, 
is  not  restrained  by  any  regulation  whatever ;  although  it  is  ih 
many  maritime  states,  by  express  ordinances :  the  only  restric- 
tion in  the  laws  of  England  is,  with  respect  to  money  lent  on  ships 
and  goods  going  to  the  East  Indies,  which,  by  19  Geo.  II.  c.  37. 
must  not  exceed  the  value  of  the  property  on  which  the  loan  is 
made.  It  remains  then  to  see  what  those  risks  are,  to  which  the 
lender  undertakes  to  expose  himself.  These  are  for  the  most  part 
mentioned  in  the  condition  of  the  bond,  and  are  nearly  the  same 
against  which  the  underwriter  in  a  policy  of  insurance  undertakes 
to  indemnify.  These  accidents  are  tempests,  fire,  capture,  and 
every  other  misfortune,  except  such  as  arise  either  f^*om  the  defects 
of  the  thing  itself  on  which  the  loan  is  made,  or  from  the  miscon* 
dact  of  the  borrower. 

The  lender  is  answerable  likewise  for  losses  by  capture ;  or,  to 
speak  more  accurately,  if  a  loss  by  capture  happen,  ne  cannot  r^^ 
€:over  against  the  borrower.  But  in  bottomry  and  respondentia 
bonds,  capture  does  not  mean  a  mere  temporary  takmg,  but  it 
must  be  such  a  capture  as  to  occasion  a  total  loss.  And  therefore, 
if  a  ship  be  taken  and  detained  for  a  short  time,  and  yet  arrive  at 
the  port  of  destination  within  the  time  limited  (if  time  be  men-> 
tioned),  the  bond  is  not  forfeited,  and  the  obligee  may  recover. 

By  19  Geo.  II,  c.  32.  it  is  enacted,  **  That  the  obligee  in  any 
bottomry  or  respondentia  bond,  made  and  entered  into  upon  a  good 
and  valuable  consideration,  bond  fide,  shall  be  admitted  to  claim, 
and,  after  the  contingency  shail  have  happened,  to  prove  hU  or  her 
debt  or  demands  in  respect  of  such  bonas^  in  like  manner  as  if  the 
contingency  had  happened  before  the  time  of  the  issuing  the  com- 
mission of  bankruptcy  against  the  obligor,  and  shall  be  entitled  unto, 
and  shall  have  and  receive  a  proportionable  part,  share,and  dividend 
of  such  bankrupt's  estate,  m  proportion  to  the  other  creditors  of 
suchbiml^raptymlikemaanerasifsuch  contingency  had  happened 
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be^re  such  commission  issued :  and  ^at  all  and  every  pemm  or 
persons  against  whom 'any  commission  of  bankruptcy  shall  be 
awarded,  ^faall  be  discharged  of  and  from  the  oebt  or  debts 
owing  by  him,  her,  or  them,  on  every  such  bond  as  aforesaid* 
and  shall  have  the  benefit  of  the  several  statutes  now  in  force 
against  bankrupts,  in  like  manner,  to  all  intents  and  purposes,  as 
if  such  contingency  had  happened,  and  the  money  due  ii|  respect 
thereof  had  become  payable  before  the  time  of  the  issuing  of  soch 
commission.*' 

By  16  Car.  II.  c.  6.  §  12.  it  is  enacted,  *'  That  if  any  captain, 
master,  mariner,  or  other  officer  belonging  to  any  ship,  shsil  wilfuUj 
cast  away,  burn,  or  destroy  the  ship  unto  which  he  belong,  or  pro- 
cure the  same  to  be  done,  he  shall  suffer  death  as  a  felon  ;**  which 
statute  was  made  perpetual  by  the  21  &  22  Car.  II.  ell.  f  12. 

As  the  commerce  of  the  country  increased  to  an  amasing  de- 
gree^ so  the  custom  of  lending  monev  on  bottomiy  became  also 
very  prevalent.  And  as  the  lenders  had  subjected  themselves  to 
gretft  risks,  the^*  began  to  think  it  necessary  to  protect  their  pro- 
perty, bv  insunng  to  the  amount  of  the  mone^  lent.  By  the  de- 
cision of  the  case  of  Glover  v.  Black,  however,  it  became  necessary 
to  insert  in  the  policy,  that  the  interest  insured  was  bottomry  or 
respondentia :  and  such  is  th^  law  ai|d  practice  of  merc)uMits  at 
this  time. 


OF  INSURANCE  UPON  UVES. 

An  insurance  upon  life  is  a  contract,  by  which  the  underwriter, 
for  a  certain  sum,  proportioned  to  the  age,  health,  profession,  and 
other  circumstances  of  the  person  whose  life  is  the  object  of  in- 
surance, engages  that  that  person  shall  not  die  within  the  time 
limited  in  the  policy  ;  or  if  he  do,  that  he  willpaj  a  sum  of  money 
to  him  in  whose  favour  the  policy  was  granted.  Thus,  if  A  lend 
100/.  to  B,  who  can  give  Jiothing  but  his  personal  security  for 
repayment ;  in  order  to  secure  him  in  case  of  his  death,  B  applies 
to  C,  an  insurer,  to  insure  his  life  in  favour  of  A  ;  by  which  means 
if  B  die  within  the  time  limited  in  the  policy,  A  will,  have  a  demand 
upon  C  for  the  amount  of  his  insurance. 

In  order  to  prevent  gambling  transactions  in  insurances  on 
lives,  it  is  enacted  by  14  Geo.  III.  c.  48.  that  no  insurance  shall 
be  made  by  any  person  or  persons,  bodies  politic  or  corporate, 
on  the  life  or  Hves  of  any  person  or  persons,  or  on  any  other 
event  or  events  whatsoever,  wherein  the  person  or  persons  for 
whose  use,  benefit,  or  on  whose  account  such  policies  shall  be 
made,  shall  have  no  interest,  or  by  way  of  gaming  or  wagerimg: 
and  every  insurance  made  contrary  to  the  true  intent  and  mean- 
ing thereof,  shall  be  null  and  void  to  all  intents  and  purposes. 
And  in  order  more  effectually  to  guard  against  any  imposition  or 
fraud,  and  to  be  the  better  able  to  ascertain  what  the  interest  of 
the  person  entitled  to  the  insurance  really  is,  it  is  further  fna<?tf^ 
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*<  that  it  shall  not  be  lawful  to  make  any  policy  or  policiei  on  the 
life  or  lives  of  any  person  or  persons,  or  other  event  or  events,  with- 
out inserting  in  such  policy  or  policies  the  person's  name  interested 
therein,  or  for  whose  use,  benefit,  or  on  whose  account,  such  po- 
licy was  so  made  or  underwrote.  And  that  in  all  cases  where  the 
iusured  has  an  interest  on  such  life  or  lives,  event  or  events,  no 
.greater  sum  shall  be  recovered  or  received  from  the  insurer  or  in- 
surers than  the  amount  or  value  of  the  interest  of  the  insured  in  such 
life  qr  lives,  or  other  event  or  events." 

It  has  been  held,  that  a  person  holding  a  note  given  for  money 
won  at  play,  has  not  an  insurable  interest  in  the  life  of  ^e  maker 
of  the  note. 

The  rules  and  observations  on  insurances  upon  lives  may  be 
comprised  in  a  very  short  compass :  because  those  general  rules 
and  maxims  upon  which  so  much  has  been  said  with  regard  to  in- 
surances in  general,  are  also  applicable  to  this  species  of  them ;  the 
same  mode  of  construction  is  to  be  adopted ;  fraud  will  equally  af- 
fect the  one  as  the  jother ;  the  same  attention  must  be  paid  to  a 
rig^d  compliance  with  warranties ;  and  the  same  rules  of  proceeding 
are  to  be  followed. 

With  respect  to  the  risk  which  the  underwriter  b  to  run,  this  is 
usually  inserted  in  the  policy ;  and  he  undertakes  to  answer  for 
all  those  accidents  to  which  the  life  of  man  is  exposed,  unless  the 
ceitujf  gui  vie  puts  himself  to  death,  or  he  die  by  the  hand  of  jus- 
tice.    The  policy,  as  to  the  risk,  generally  runs  in  these  words : 
**  The  said  insurers,  in  consideration  of  the  sum  paid,  do  assure, 
assume,  and  promise,  that  the  said  A.B.  shall,  by  the  permission 
of  Almighty  Uod,  live  and  continue'  in  this  natural  life  for  and 
during  the  said  term;  or  in  case  he  the  said  A.B.  shall,  during  the 
said  tmie,  or  before  the  full  end  and  expiration  thereof,  happen  to 
die  by  any  ways  or  means  whatsoever,  suicide  or  the  hands  of  jus- 
tice excepted,  then,&c.''  We  see  that  this  contract  expresady  says, 
that  the  death  must  happen  within  the  time  limited,  otherwise 
the  insurers  are  dischargMl.     But  suppose  a  mortal  Kound  is  re- 
ceived during  the  existence  of  the  policy,  and  the  person  languishes 
till  after  the  term  limited  in  the  contract,  what  says  the  law? 
Agreeably  to  the  decision  of  this  point,  in  cases  of  marine  insu- 
rances, not  only  the  cause  of  the  loss,  but  the  loss  itself,  must  actu- 
ally happen  during  the  time  named  in  the  policy,  otherwise  the  in- 
surers are  not  responsible.     This  very  case  was  put  by  Mr.  Justice 
Willis,  in  his  argument,  when  delivering  the  opinion  of  the  court, 
in  the  case  of  Lockyer  v.  Offley.  Suppose,  said  the  learned  judge, 
an  insurance  upon  a  man's  life  for  a  year,  and  some  short  time  be- 
fore the  expiration  of  the  term  he  receive  a  mortal  wound  of  which 
he  dies  after  the  year,  the  insurer  would  not  be  liable.     But  when 
an  insurance  is  made  upon  a  man's  life  who  goes  to  sea,  and  the 
ship  in  which  he  sailed  was  never  afterwards  heard  of,  the  question 
whether  he  did  or  did  not  die  within  the  time  insured,  is  a  fact  for 
the  jury  to  ascertain  from  the  circumstances  which  shall  be  pro- 
duced m  evidence. 
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These  insurances,  when  a  loss  happens  upon  them,  most  be  paid 
according  to  the  tenor  of  the  agreement  in  the  full  sum  insured,  as 
this  sort  of  policy,  from  the  nature  of  it,  being  on  the  life  or  death 
of  man,  does  not  ^dmit  of  the  distinction  between  total  and  partial 
losses. 

It  became  a  doubt  in  the  reign  of  King  William,  when  a  policy  on 
a  life  was  to  run  from  the  day  of  the  date  thereof  till  that  day 
twelvemonth,  and  the  person  died  on  the  day  named,  whether  the 
insurer  was  liable.  The  court  held  that  he  was.  The  case  was 
jthis  :^A  policy  of  insurance  was  made  to  insure  the  life  of  Sir 
Robert  Howard  for  one  year  from  the  day  of  the  date  thereof: 
the  policy  was  dated  on  the  3d  of  September,  16D7.  Sir  Robert 
died  on  the  3d  of  September,  1698,  about  one  o'clock  in  the  morn- 
ing. Lord  Holt  held,  that  from  the  day  of  the  date  excludes  tin 
day,  hni  from  the  date  includes  it;  so  that  theday  of  the  date  nvst 
be  excluded  here,  and  the  underwriter  is  liable.    ** 

In  policies  of  insurance  upon  lives,  it  is  usual,  in  order  to  preveat 
disputes,  to  insert  ^*  the  first  and  last  days  included.** 

Policies  on  liVes  are  equally  yitiated  by  fraud  or  fols^ood,  as 
those  on  marine  insurances ;  because  they  are  equally  contracts  of 
good  faith,  in  which  the  underwriter  from  necessi^  must  rely  upon 
the  integrity  of  the  insured  for  the  statement  of  circumstances.    * 

Where  there  is  an  express  warranty,  that  the  persoii  is  in  good 
health,  it  is  sufficient  that  he  is  in  a  reasonable  good  state  of  hesitk ; 
for  it  can  never  mean,  that  the  cestuyqui  vie  is  perfectly  free  from 
the  seeds  of  disorder.  Nay,  even  if  the  person,  whose  life  was  in- 
sured, laboured  under  a  particular  infirmity,  if  it  can  be  pnyved  by 
medical  men,  that  it  did  not  at  all,  in  their  judgment,  contribute 
to  his  death,  the  warranty  of  health  has  been  fully  complied  with, 
and  the  insurer  is  liable. 

In  these  as  well  as  in  marine  insurances,  when  the  risk  is  entire, 
and  it  is  once  begun,  there  shall  be  no  apportionment  or  return  of 
premium,  though  it  should  cease  the  yery  next  day  after  it  com- 
menced ;  for  the  contract  is  entire.  And  if  the  person  whose  life 
is  insured,  should  put  an  end  to  it  the  next  day,  or  should  be  exe- 
cuted, after  the  risk  commences,  though  the  underwriter  is  dis- 
charged, there  would  be  no  return  of  premium. 


OF  INSURANCE  AGAINST  FIRE. 

An  insurance  against  fire  is  a  contract  by  which  the  ii 
consideration  of  the  premium  which  he  receives,  undertakes  to 
indemnify  the  insured  against  all  losses  which  he  mav  sustain  in  his 
house  or  goods  by  means  of  fire,  within  the  time  limited  in  the 
policy.  Some  of  the  Societies  for  the  purpose  of  insuring  proper^ 
against  fire,  have  been  instituted  by  Royal  Charter ;  others,  by  deed 
enrolled ;  and  others  give  security  upon  land,  for  the  payment  of 
losses.  The  rules  by  which  these  societies  are  governed,  are  esta- 
blished by  their  own  managers,  and  a  copy  given  to  every  penoa 
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ai  the  time  he  msures ;  so  that  by  hia  aicquiescenee  be  sufanits  to 
their  proposals,  and  is  fully  apprised  of  those  rules  upon  the  cpm-* 
l^iaDce  or  noiHcompliaDce  with  which  he  will  or  will  not  be  entitled 
to  an  indemnity. 

The  construction  to  be  put  upoii  those  regulations  has.  but  sel- 
dom become  the  subject  of  a  judicial  inquiry.  In  the  proposals  of 
the  London  Assurance  and  som^  of  the  other  offices*  there  is  a 
clause  by  which  it  b  provided,  that  they  do  not  hold  themsebes 
liable  for  any  loss  or  damage  by  fire  happening  by  any  invasion^ 
foreign  enemy,  or  amy  military  or  usurped  power  whatsoever.  It  be* 
came  a  question,  what  species  of  insuirection  should  be  deemed  a 
military  or  usurped  power  within  the  meaning  of  this  proviso.  It 
was  held  by  the  Court  of  Common  Pleas,  against  the  opinion  of  Mff» 
Justice  Gould,  that  it  could  only  mean  to  extend  to  houses  set  oi|  fife 
by  means  of  an  invasion  from  abroad,  or  of  an  internal  rebellion, 
when  armies  are  employed  to  suppress  it. 

An  action  was  brought  on  a  policy  of  insurance,  to  recover  from 
the  ^un  Fire-Ofiice  a  satisfaction  for  damage  done  to  the  plaintiff** 
house  and  goods  by  the  rioters,  in  June  1780.  As  the  circumstances 
of  these  riots  were  very  recent,  they  were  not  very  minut^y  gone 
i^to  at  the  trial.  It  vas,  however,  sufficiently  proved,  that  the  plaiur 
tiff  on  account  of  his  religion  (being  a  Roman  Catholic)  had  beeo^ 
amongst  others,  selected  as  an  object  of  the  rage  of  the  times,  and 
that  his  houses  and  effects  were  set  on  fire.  The  office  defended 
this  .action,  considering  that  they  were  protected  by  this  article, 
namjely — **  That  they  would  not  answer  for  any  loss  occasioned  by 
aqy  invasion,  foreign  enemy,  civil  eommoiian,  or  any  military  or 
usurped  power  whatever*''  This  point  was  argued  much  at  length 
by,  the  counsel  on  both  sides.  It  waflheld*  however,  that  this  was 
a  case  coming  under  the  description  of  a  ciifilcompMiion^  and  a  ver- 
dict was  accordingly  found  for  the  defendants. 

In  a  policy  of  insurance  against  loss  by  fire  from  half  year  to  half 
year,  the  insured  agreed  to  pay  the  premium  half  yearly  "  as  long 
as  the  assurers  should  agree  to  accept  the  same  wUMnJifteen  dayg 
after  the  expiration  of  the  former  half  year  ;*'  and  it  was  also  stipu^ 
lated  that  no  insurance  should  take  place  till  the  premium  was  actu<^ 
ally  paid ;  a  loss  happened  within  fifteen  days  after  the  end  of  one 
^  half  year-,  but  before  the  premium  for  the  next  was  paid;  and  it 
was  held  that  the  assurers  were  not  liable,  though  the  assured  ten- 
dered the  premium  before  the  end  of  fifteen  days,  but  after  the  loss. 
'  The  defendants  in  the  above  cause  were  members  of  a  society  at 
Liverpool  for  the  insurance  of  property  from  fire.     But  soon  luler 
the  decision,  the  Ro)al  Exchange  Assurance  Company,  the  Phoenix, 
and  some  other  Insurance  Companies,  gave  notice,  that  they  did 
not  mean  to  take  advantage  of  the  judgment  so  pronounced,  but 
would  hold  themselves  liable  for  any  loss  during  the  15  days  that 
were  allowed  for  the  payment  of  the  insurance,  upon  annual  policies, 
and  all  other  policies  of  a  longer  period.     But  that  policies  for  a 
shorter  period  than  a  year  would  cease  at  six  o'clock  in  the  evening 
of  the  day  mentioned  in  the  policy. 


Digiti 


zed  by  Google 


44  Insura9ice  aguimt  Fire. 

When  a  fire  happens,  and  the  party  sustains  a  loss  in  consequence 
of  it,  he  is  bound,  by  the  printed  proposals  of  most  of  the  societies^ 
to  give  immediate  notice  thereof  to  the  office  in  which  he  is  insured ; 
and  as  soon  as  possible  afterwards,'or  within  a  limited  time  accord- 
ing to  the  regulations  of  some,  to  deliver  in  as  particular  an  account  of 
bis  loss  or  damage^  as  the  nature  of  the  case  will  admit ;  and  make 
proof  of  the  same  by  his  oath  or  affirmation,  by  books  of  account,  or 
such  other  vouchers  as  shall  be  required,  or  as  shall  be  in  existence. 
It  is  also  necessary  that  the  insured  shall  procure  a  certificate  under 
the  hands  of  the  ministers  and  churchwardens,  together  with  some 
other  reputable  inhabitants  of  the  parish  not  concerned  in  such  loss, 
importing  that  they  are  well  acquainted  with  the  character  and  cir- 
cumstances of  the  sufferer  or  sufferers ;  and  do  know,  or  verily  be- 
lieve, that  he,  she,  0|r  they  have,  really  and  by  misfortune,  sustatned 
by  such  fire  the  loss  and  damage  therein-mentioned  * 

As  insurance  against  fire  is  a  contrapt  of  indemnity,  the  end  of  the 
contract  is  answered  by  putting  the  party  in  the  same  situation,  in 
case  of  fire,  in  which  he  was  before  the  accident  happened.  For  if 
he  were  to  recover  the  whole  sum  insured,  he  would  be  in  a  better 
situation,  which  the  law  will  not  allow.  Indeed,  from  the  printed 
proposals  of  the  offices,  it  is  evident  that  they  consider  themselves 
Uable  for  partial  losses.  Nay,  some  of  then),  if  not  all,  expressly 
undertake  to  allow  all  reasonable  charges  attending  the  removal  of 
goods,  in  case  of  fire,  and  to  pay  the  sufferers'  loss,  where  the  goods 
are  destroyed,  lost,  or  damaged  by  such  removal. 

Policies  of  insurance  against  fire  are  not  in  their  nature  assignaMe, 
for  they  are  only  contracts  to  make  good  the  loss  which  the  contract- 
ing party  himself  shall  sustain ;  nor  can  the  interest  in  them  be  trans- 
ferred from  one  person  to  another,  without  the  consent  of  the  office. 

There  is  a  case,  however,  in  which,  by  the  proposals,  these  poli- 
cies are  allowed  to  be  transferred,  and  that  is,  when  any  person* 
dies,  the  policy  and  interest  therein  shall  continue  to  the  heir,  exe- 
cutor, or  administrator  respectively,  or  to  whom  the  property  insurfd 
shall  belong ;  provided,  before  any  new  payment  be  made,  such 
heir,  executor,  or  administrator,  do  procure  his  or  her  right  to  be 
indorsed  on  the  policy  at  the  said  office,  or  the  premium  be  paid 
in  the  name  of  the  said  heir,  executor,  or  administrator.  But  n 
all  other  cases,  there  cdn  be  no  assignment :  and  the  party  daim- 
ing  an  indemnity  must  have  an  interest  in  the  thing  insured  at  the 
time  of  the  loss. 

In  the  body  of  the  policy,  the  offices  acknowledge  the  receipt  of 
the  premium  at  the  time  of  making  the  iixsurance ;  and  by  the 
printed  proposals  it  is  expressly  stipulated,  that  no  insurance  riiall 
take  place  till  the  premium  be  actually  paid  by  the  insured,  hb, 
her,  or  their  agent  or  agents. 
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THE   EXCISE  LAWS. 


It  is  not  intended  under  this  divi^ibn  of  our  work  to  embrace  the 
whole  of  the  Excise  Laws,  but  only  such  partof  them  as  have  a  general 
application.  Were  we  to  adopt  a  different  course,  the  subject  would 
be  far  too  voluminous  for  this  work,  and  would  besides  be  of  little 
or  no  use  to  the  general  reader.  Persons  engaged  in  those  branches 
of  trade  and  commerce  which  come  under  the  inspection  of  the  ex- 
cise are  naturally  well  acquahited  with  the  laws  and  regulations  ap- 
{>licable  to  their  respective  callings ;  and,  as  feu*  as  regards  sudi 
aws,  any  information  we  could  give  would  be  as  superfluous  to  them . 
as  they  would  be  unimportant  to  the  public.  But  man^  of  the  laws 
and  regulations  of  excise  are  of  general  import,  and  it  is  of  such  we 
mean  to  treat,  they  being  no  less  important  to  be  known  by  almost 
all  persons  engaged  in  trade  than  for  the  public  generally.  To 
these  latter  our  attention  will  be  wholly  directed ;  and  we  trust  we 
shall  omit  none  that  may  be  either  usefvl  or  important  to  be  known. 

Head  Office. 

By  12  Car.  II.  one  head-office  shall  be  erected  and  continued  in 
t^e  city  of  London,  or  within  ten  miles  thereof,  from  time  to  time, 
aa  long  as  his  miyesty  shall  think  fit,  unto  which  all  the  other  of- 
fices in  England,  Wales,  and  the  town  and  port  of  Berwick,  shall 
be  subordinate  and  accountable. 

And  in  all  parts  of  the  cities  of  London  and  Westminster,  borough 
of  Southwark,  and  the  several  suburbs,  parishes  within  the  weekly 
bills  of  mortality,  and  the  parish  of  St.  Mary-le-bone,  shall  be  un- 
der the  immediate  care,  inspection,  and  management  of  the  said 
head  office. 

And  by  15  Car.  U.  c.ll.  §  10.  the  commissioners,  farmers,  or 
sub-commissioners  of  excise,  shall  appoint,  under  their  hands  and 
seals,  a  person  in  every  market-town,  to  be  there  on  every  market- 
day,  in  some  public  place,  for  receiving  of  entries  and  duties  of 
excise,  and  for  performing  all  other  matters  and  things  touching 
the  said  duties  ;  and  the  person  so  appointed  shall  attend  at  such 
office  every  market-day  (the  place  where  it  is  to  be  kept  being  on 
the  next  market-day  after  the  appointment  published  in  full  and 
open  market),  and  keep  it  open  from  nine  till  twelve  o'clock  in  the 
morning,  and  from  two  till  nve  in  the  afternoon ;  and  in  case  ?uch 
office  shall  not  be  so  kept  and  attended,  the  commissioners,  farm- 
B,  sub-commissioners,  or  others,  for  their  neglect  or  refusal,  shall 
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for  every  market-day  forfeit  10/.  one  lialf  to  the  king,  and  tbe  other 
to  him  that  will  inform  or  sue  for  the  same. 

And  as  there  is  but  one  market-town  in  the  county  of  Anglesey, 
there  shall  be  offices  kept  for  making  entries  and  payments  in  the 
towns  of  Holyhead,  Newborough,  lianerdithmeth,  as  well  as  in 
the  town  of  Beaumaris. 

The  office  of  excise,  in  all  places  where  it  is  appointed,  must 
be  kept  open  from  eight  o'clock  in  the  morning  till  two  in  the  af- 
ternoon. 

And  the  chief  office  from  eight  in  the  morning  until  three  in  the 
afternoon. 

Any  person  coming  to  a  market-town  to  make  the  oitries  and 
payments  required  by  12  Car.  II.  and  who  shall  prove  the  tender 
thereof  by  the  oath  of  a  sufficient  witness,  shall  not  be  liable  to  the 
penalties  for  not  making  weekly  or  monthly  entries  or  paynmits^ 

No  holidays  are  allowed  to  be  kept  at  the  chief  office,  w  at  any 
other  office  of  excise,  except  Christmas-day,  Good  Friday,  general 
fast  or  thanksgiving  days,  the  restoration  day,  the  coronation-day, 
and  the  birth-^ays  of  his  Majesty  and  the  Prince  of  Wales. 

If,  upon  trial  of  any  action  reiatiag  to  the  duties  of  excise,  any 
question  is  made  concerning  the  keeping  of  an  office,  proof  of  the 
actoal  keeping  thereof  before  and  at  the  time  of  question,  without 
producmg  any  one  to  prove  the  names  of  the  commissioners  in  the 
commission  to  be  of  their  own  hand-writing,  will  be  sufficient. 

Legal  Ekhy. 

Any  entry  made  of  any  shop,  warehouse,  room,  place,  or  utensil, 
to  be  made  use  of  for  carrying  on  any*  trade  subject  to  the  survey 
of  the  officers  of  excise,  shall  not  be  deemed  a  legal  entry,  unless 
made  in  the  name  of  the  real  o^ner  and  trader  in  such  shop  or 
place  ;  and  the  person  who  shall  act  as  visible  owner,  or  principal 
manager,  shall  be  deemed  the  red  owner  or  trader,  and  be  aobiect 
and  liable  as  such  to  all  duties,  penalties,  and  forfeitures;  and  afl 
goods  sxA  utensils  found  in  suck  shops  or  places,  shall  be  snfc^ect 
to  and  charged  with  such  duties,  penalties,  and  tbrfintures^ 
18  0eo.lI.  c;26.  §8. 

By  58  Geo.  III.  c.  65.  §7.  every  person  making  entry,  or  ve« 
"quired  to  make  entry,  oi  any  building,  place,  or  utensil,  under  any 
law  relating  to  the  excise,  for  using  the  same  in  carrying  on  any 
trade  or  business  subject  to  the  survey  of  the  officers  of  excise, 
shall,  in  such  entry,  distinguish  and  describe  every  snch  bmidiBg, 
[^ace,  and  utensil,  by  a  particular  letter  or  number,  and  paint  the 
same  in  a  large  and  distinct  character  upon  some  convenient  and 
conspicuous  part  of  the  walls  or  doors  of  each  building  or  place, 
and  upon  some  convenient  and  conspicuous  part  of  each  vtensH, 
and  keep  the  same  so  painted,  and  when  occasion  may  reqvire,  or 
when  requested  by  the  supervisor  of  the  district,  renew  thesaaM^ 
so  long  as  the  entry  thereof  remains  uncancelled. 

Wherever  any  such  person  shall  use  or  employ  in  his  entered 
buildings  or  places  any  ^xed  pipe,  he  shall,  at  making  his  entiy. 
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deliver  therewith  a  drawing  or  descriptton,  skewing  or  empkuning 
the  conrse,  direction,  construction^  and  use  of  such  pipe,  and  every 
branch  thereof,  and  of  every  cock  thereon,  with  the  places  aad 
ntensils  from  and  to  or  with  which  the  same  leads  or  communi* 
cates.     S  7* . 

If  any  building,  place,  and  utensil,  shall  be  used  without  being 
so  described  or  distinguished,  or  without  such  letter  or  number 
being  so  painted  and  continued  thereon^  or  any  pipe  be  found 
without  being  so  shewn  or  described,  or  different  from  suck  draw* 
ing  or  description,  every  such  building,  place,  <nr  utensil,  shall  be 
deemed  unentered,  and  the  person  using  the  same  shall,  for  every 
offence,  forfeit,  above  all  other  penalties,  300/.    §  7. 

Of  Ojficers. 

No  person  can  take  any  office  or  employment  under  the  racists 
until  he  has  taken  the  oaths  of  aHegiaace  aad  supremacy,  together 
with  ^e  following,  VIZ. 

*  You  shall  swear  to  execute  the  office  of  truly 

'  and  faithfully,  without  favour  or  affection,  and  shall  from  time  to 

*  time  true  account  make  and  deliver  to  such  person  or  persons  as 
f  his  Migesty  shall  appoint  to  receive  the  same,  aad  shall  take  no 

*  fee  or  reward  for  the  execution  of  the  said  office  from  any  other 

*  person  than  from  his  Majesty,  or  those  whom  his  Migesty  shall 
'  appoint  in  that  behalf/' 

And  all  persons  admitted  to  offices,  civil  or  military,  in  England, 
must  receive  the  sacrament  of  the  Lord*s  supper,  according  to  the 
usage  of  the  church  of  England,  in  some  public  church  upon  a 
Loid's-day,  after  service  and  sermon,  within  three  months  after  ad« 
missioa ;  and  a  certificate  thereof  under  the  hands  of  the  minister 
and  churchwardens  must  be  produced  in  courts  and  there  confirmed 
by  the  oath  of  two  witnesses;  and  thev  must  take  aad  subscribe 
theoath»of  all^^ce,  supremacy,  and  abjuration,  and  make  and 
suhecribe  the  declaration  against  transubstantiation. 

And  all  persons  admitted  to  offices,  civil  or  military,  in  Scotland^ 
must  take  and  subscribe  the  oaths  of  allegiance  and  ab^ration»  and 
subscribe  the  assurance,  in  the  court  of  session,  justiciary,  or  ex-* 
chequer,  or  at  the  quarter  sessions  where  the  person  resides,  within 
three  months  after  admission. 

And  all  persons  aforesaid  who  shall  nqj^lect  to  take  the  oaths, 
shall  be  judged  incapable  to  enjov  such  offices;  and  every  person 
who  shall  neglect/to  take  the  oaths,  and  shall  execute  any  of  the 
said  offices,  being  convicted,  shall  be  disabled  to  sue  in  any  court 
of  law  or  equity,  or  to  be  guardian  to  any  child,  or  executor  or 
administrator  to  any  person,  or  capable  of  any  legacy  or  deed  of 
gift,  or  to  be  iaany  office,  or  to  vote  in  any  election  for  members 
of  parliaoMut,  and  shall  forfeit  660/.  to  him  that  shall  sue  for  the 
same*  Any  person  who  by  neglect  shall  forfeit  his  office,  may  be 
capable  of  a  new  grant  of  the  same,  or  any  other  office,  on  taking 
the  oalhsi  if  such  offioe  be  not  granted  to  an^vther. 
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By  the  annual  Indemnity  Act,  persons  who  have  omitted  to  qua- 
lify themselves  for  any  office,  place,  or  employment,  and, who  on  or 
before  a  certain  day  shall  take  and  subscribe  the  oaths,  declarations, 
and  assurance  in  such  cases,  wherein  by  law  the  said  oaths,  deda- 
rations,  and  assurance,  ought  to  have  been  taken  and  subscribed  ; 
and  also  shall,  09  or  before  the  said  day,  receive  the'sacriament  of  the 
Lord's  supper,  according  to  the  usage  of  the  church  of  England,  in 
such  cases  whearein  the  said  sacrament  ought  to  have  been  received, 
or  shall,  on  or  before  the  said  day,  make  and  subscribe  the  de- 
claration, against  transubstantiation,  and  also  the  declaration  in  the 
30  Car.  II.  st.  2.  in  such  cases  wherein  the  said  declaration  ought 
to  have  been  made  and  subscribed,  or  take  and  subscribe  the  oatb 
directed  by  18  Geo.  11.  c.  20.  in  such  cases  wherein  the  said  oath 
ought  to  have  been  taken  and  subscribed,  shall  be  indemnified 
against  all  penalties,  forfeitures,  incapacities,  and  disabilities,  in- 
curred by  reason  9f  any  neglect  or  omission  previous  to  the  passing 
of  the  act. 

Persons  in  Ireland  neglecting  to  qualify  themselves  agreeably  to 
the  Irish  act,  2  Anne,  and  who  shall  qualify  on  or  before  a  certain 
day,  are  in  like  manner  indemnified. 

But  this  act  does  not  indemnify  any  person  against  whom  final 
jud^pient  shall  have  been  given.  Nor  does  it  ej^empt  any  justice 
of  the  peace  from  the  penalties  for  acting  98  such  without  beinf^ 
qualifieid  by  law. 

And  for  the  relief  of  persons  whose  appointments  and  admi^ons, 
or  the  entries  of  whose  admission,  may  not  have  been  provided,  or 
not  duly  stamped,  or  where  the  same  have  been  lost  or  mislaid,  it 
shall  be  lawful  for  such  persons  in  Great  BritiUn,  on  or  before  a 
certain  day,  to  provide  appointments  and  admissions,  or  entries  of 
admission,  duly  stamped ;  and  such  persons  so  providing  appoint- 
ments, admissions,  or  entries  of  admissions,  as  aforesaid,  duly 
stamped,  shall  be  confirmed  and  qualified  to  aot  as  olerk  of  the 
peace,  town  clerk,  or  other  public  officer,  or  member  or  members, 
officer  or  officers  of  cities,  corporations,  and  borough  towns,  and 
may  enjoy  such  offices,  or  ahy  other  into  which  they  have  heat 
elected,  notwithstanding  their  omission,  or  the  omission  of  any  of 
their  predecessors,  and  shall  be  indemnified  from  all  incapacities, 
forfeitures,  penalties,  and  damages. 

The  act  does  not  extend  to  restore  any  person  to  any  office  or  em-t 
ployment  already  avoided  by  judgment,  or  already  legally  filled  up 
and  enjoyed  by  any  other. 

Every  person  who  at  the  passing  of  the  act  shall  have  n^lected 
to  cause  any  affidavit  to  be  made  and  filed,  of  the  actual  execution 
of  contracts  to  serve  as  clerk  to  attorneys  or  solicitors,  scriveners, 
or  public  notaries,  or  such  contract  or  indenture  to  be  enrolled, 
and  who,  on  or  before  the  first  day  of  Hilary  Term,  shall  canse 
such  contract  or  indenture  to  be  enrolled,  and  affidavits  filed,  shall 
be  indemnified  against  all  penalties,  forfeitures,  incapacities,  and 
disabilities^ 

In  case  any  action,  suit,  indictment,  or  information, ,  «hall  be 
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brought  or  prosecuted  against  any  person  indemnified,  such  person 
n^iy  plead  the  general  issue. 

No  officer  of  excise  is  liable  to  any  penalty  for  not  delivering  or 
leaving  a  copy  of  any  charge  made  by  him,  upless  such  copy  shall, 
by  the  party  entitled,  or  by  his  order>  be  demaiided  of  him  in 
writing.  , 

If  any  person  to  whom  any  money,  or  securities  for  money, 
shall  be  issued  for  public  services,  shall  embezzle  such  money,  or 
fraudulently  apply  the  same  to  his  own  use,  or  for  any  purpose 
except  for  public  services,  such  person  shall  be  adjudged  guilty  of 
a  misdemeanor,  and  be  transported,  or  receive  such  other  punish- 
ment as  may  by  law  be  inflicted  on  persons  guilty  of  misdemeanors, 
and  as  the  court  before  whom  such  offender  may  be  tried  shall  ad- 
judge.   60  Geo.  III.  c.  69.  §  1. 

If  any  officer,  collector,  or  receiver,  entrusted  with  the  receipt^ 
custody,  or  management  of  any  part  of  the  public  revenue,  shall 
furnish  false  statements  or  returns  of  the  money  collected  by  him 
0][  entrusted  to  his  care,  or  of  the  balances  of  money  in  his  hands,^ 
such  person,  being  thereof  convicted,  shall  be  adjudged  guilty  of  i^ 
misdemeanor,  and  suffer  fine  and  imprisonment  at  the  discretion 
of  the  court,  and  be  rendered  for  ever  incapable  of  holding  any 
pffice  under  the  crown.    §  2. 

SecwriiieM. 

All  persons  appointed  to  any  office,  employment,  or  commission, 
civil  or  military,  or  to  any  office  or  employment  of  public  trust  under 
the  crown,  are  required  to  give  security  with  sureties  or  otherwise, 
within  one  month  after  notice  of  such  appointment  if  in  England,  or 
within  two  months  if  in  Scotland  or  Ireland,  or  within  six  months  if 
in  any  other  part  of  Europe,  or  in  America  or  the  West  Indies,  or 
within  nine  months  if  in  Africa,  or  within  eighteen  months  if  in  the 
East  Indies  or  any  other  part  of  Asia,  or  within  ten  months  if  on  the 
high  seas,  unless  they  shall  sooner  arrive  in  England,  Wales,  Scot- 
land, or  Ireland,  and  then  within  two  months  after  such  arrival. 
50  Geo.  III.  C.85.  §1. 

And  by  62  Geo.  III.  c.66.  §  11.  it  shall  be  lawful  to  take 
bonds  and  securities  to  be  granted  by  persons  holding  public  offices 
in  Scotland,  according  to  the  forms  observed  in  Scotland,  or  ac- 
cording to  the  forms  observed  in  England,  and  also  to  prosecute 
and  recover  upon  the  bonds,  according  to  the  forms  in  tne  law  of 
Scotland,  or  according  to  the  forms  in  the  law  of  England,  either 
in  the  court  of  session  or  court  of  exchequer  in  Scotland,  and 
acHxirding  to  the  process  used  in  these  respective  courts,  as  shall 
appear  best  calculated  to  obtain  the  speedy  recovery  of  the  public 
money. 

Sale  of  Offices. 

By  5  &  6  Edward  IV.  c.  16.  §  2^  3.  if  any  person  shall  bargain 
or  sell  any  office,  or  deputation  of  any  office,  or  any  part  or  parcel 
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tfiereofy  or  recehre  any  mxmey,  fee,  rewaid,  or  profit,  or  take  uy 
promise,  agreement,  covenant,  bond,  or  assoranoe  to  receive  aiy 
money,  fee,  reward,  or  profit,  directly  or  indirectly,  for  any  oficc, 
or  deputation  of  any  office,  or  any  part  thereof,  or  to  the  intent  that 
any  person  shall  have,  exercise,  or  enjoy  any  office,  or  depotatioa 
of  any  office,  or  any  part  thereof,  which  office  shall  anywise  eoncai 
the  luiministration  or  execution  of  justice,  or  the  receipt,  control- 
ment,  or  payment  of  the  king*s  treasure,  money,  rent,  revenue,  sr 
any  of  the  king's  customs,  or  anv  administration  or  attendance  to  he 
done  or  executed  in  any  of  the  king's  custom-houses,  &c  suchper- 
^n  shall  not  only  forfeit  hb  right  and  interest  in  such  office  or  de- 
putation, or  part  thereof,  but  also  every  person  who  shall  give  or  pay 
any  money,  reward,  or  fee,  or  make  any  promise,  agreement,  bond, 
or  assurance,  for  any  of  ^e  said  offices,  or  depatation,  or  pait 
of  them,  shall  be  adjudged  a  disabled  person  to  occupy  or  enjoy 
such  office,  deputation,  or  part  thereof;  and  eveiy  audi  bai]^fli 
shall  be  void. 

By  40  Geo.  III.  c.  126.  §  1.  the  act  5  &  6  Edw.  VI.  e.  16.  sh^ 
extend  to  Scotland  and  Ireland,  and  to  all  offices  in  the  gift  of  Ike 
crown,  or  appointed  by  the  crown,  and  to  all  places  under  the  a|H 
pointment  of  the  lord  high  treasurer,  or  commissioners  of  the  tea- 
sury,  the  commissioners  of  excise,  &c. :  and  the  said  act  and-  this 
act  shall  be  construed  as  one  act.  And  moreover,  the  several  of- 
fences enumerated  in  ^e  act  of  5  &  6  Edw.  VI.  are  by  this  act  de- 
clared to  be  misdemeanors. 

If  any  person  shall  open  or  keep  any  house,  office,  or  place  for 
transacting  business  relating  to  the  sale  of  offices  or  employments 
tn  any  public  department,  such  person,  and  every  person  vmo  shaH 
knowmgly  aid,  abet,  or  assist  therein,  shall  be  deemed  guilty  of  a 
misdemeanor.    §  5. 

If  any  person  shall  advertise  or  publish,  or  cause  to  be  adver- 
tised or  published,  any  house,  office,  or  place,  to  be  kept  for  the 
purpose  aforesaid,  or  the  name  of  auy  broker  or  agent  for  any  of  die 
purpo^s  aforesaid,  or  print,  or  cause  to  be  printed,  any  advertise- 
ibent  or  proposal  for  the  purposes  aforesaid,  he  shall  forfeit  50f. 
to  be  recovered  in  any  of  the  courts  of  record  at  Westminster  or 
Dublin,  or  in  his  Majesty *s  courts  in  Scotland ;  and  the  whole  of 
such  penalty  shall  go  to  the  person  who  shall  sue  for  the  same,  with 
costs  of  suit.     §6. 

And  every  person  who  shall  commit  in  Scotland  any  oflfence 
against  this  act,  constituted  a  misdemeanor,  shall  be  punidied  by 
fine  and  imprisonment,  or  by  such  punishment  as  the  judge  before 
whom  he  is  tried  may  direct.    §  13. 

Seizmres. 

By  56  Geo.  III.  c.  104.  §  1.  every  officer  of  customs  diaD  hcve 
the  like  powers  for  the  exandnation,  seizure,  detention,  removal, 
and  prosecution  of  any  ship,  boat,  or  vessel,  cart,  or  carri^e, 
horse,  or  cattle,  or  any  goods  whatsoever,  forfeited  under^  aaj  faiw 
of  excise,  as  are  or  sh^  hereafter  be  granted,  or  be  exeirned 
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by  any  officer  of  excise;  and  every  officer  of  excise  shall  have  the 
like  powers  for  the  examination,  seizure,  detention,  removal,  and 
prosecution  of  any  ship,  boat,  or  vessel,  cart,  or  carriage,  horse,  or 
cattle,  or  goods  whatsoever,  forfeited  under  any  law  relating  to  the 
customs,  as  are  or  shall  hereafter  be  gpranted,  or  be  exercised  by 
any  officer  of  customs. 

Ob$tru€i9mg  Ojfieer: 

By  6  Geo.  I.  c.  21.  §  7.  if  any  person  shall  oppose,  molest,  hin- 
der, or  obstruct  any  officer  of  excise  in  the  execution  of  the  powers 
given  him  by  this  or  any  other  act  relating  to  the  duties  of  excise, 
he  shall  forfeit  10/. 

Feet,  Briba,  mtkd  CoUume  SrtxMre«. 

By  16  Car.  II.  c.  21.  §  23.  no  commissioner  or  any  other  officer 
of  excise  shall,  directly  or  indirectly,  receive  any  fee  or  reward  for 
the  taking  of  bonds,  or  the  giving  of  receipts  or  notes  relating  to 
the  excifie ;  on  pain  of  forfeiting  lOs, 

By  I  W.  &  M.  sess.  1.  c.  14.  §  15.  no  commissioner,  or  other 
person  employed  about  the  duty  of  excise,  shall  demand,  take,  or 
receive  any  money  or  other  reward,  but  from  the  king ;  upon  paid 
of  forfeiting  his  office,  and  becoming  incapable  of  executing  any 
office  in  the  excise,  upon  proof  thereof  by  two  credible  witnesses 
before  two  justices. 

By  11  Geo.  I.  c.  30.  ^  40.  if  any  person  liable  to  any  of  the  du- 
ties of  excise  shall,  in  order  to  corrupt,  persuade,  or  prevail  upon 
any  officer  to  do  any  thing  contrary  to  his  duty,  or  to  omit  any  thiiig 
belonging  to  his  duty,  or  to  connive  at  or  conceal  any  fraud  rela- 
ting to  the  said  duties,  give,  or  offer  to  give,  or  secure  to  him,  any 
bribe,  gratuity,  or  reward,  he  shall  forfeit  500/. 

By  9  Geo.  II.  c.  35.  §  24,  25.  if  any  person  shall  offer  a  bribe 
or  reward  to  any  officer  of  customs  or  excise,  to  connive  at,  or  per- 
mit any  customable  or  prohibited  goods  to  be  run  on  shore,  or  to 

»  connive  at  any  false  or  short  entry  of  any  such  goods,  or  to  do  any 
other  act  whereby  the  king  may  i>e  defrauded  in  his  revenues,  he 
shall  (whether  the  offer  be  accepted  or  not)  forfeit  50/. 

.  By  24  Geo.  III.  sess.2.  c.47.  §32,  38.  if  any  officer  of  the 
navy,  customs,  or  excise,  shall  make  any  collusive  seizure,  or  de- 

•  liver  up,  or  make  an  agreement  to  deliver  up,  or  not  to  seize  any 
ship  or  vessel,  or  any  ffoods  liable  to  forfeiture  by  this  or  any  other 
act,  or  directly  or  indirectly  take  any  bribe,  gratuity,  or  reward, 
for  the  neglect  or  non-performance  of  his  duty,  he  shall  forfeit 
500/.  and  be  tendered  incapable  of  serving  the  king  in  any  office 
civil  or  military ;  and  if  any  person  shall  give,  offer,  or  promise 
to  give,  any  bribe  or  reward  to,  or  make  any  collusive  agreement 
with  any  such  officer,  to  do,  conceal,  or  connive  at  any  act,  whereby 
any  provisions  made  by  this  6t  any  other  act  relative  to  the  cus- 
toms or  excise  may  be  evaded  or  broken^  he  shall  (whether  snch 
offer,  proposal,  or  agreement,  be  accepted  or  performed,  or  not) 
forfeit  500/. 
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Paper  for  Permits. 

By  28  Geo.  III.  c.70.  §  11.  if  any  officer  'Of  excise  or  ifelaad 
dttiies  shall  deliver  oat,  or  suffer  to  be  delivered  out,  an j  p<4>er 
having  the  words  Excite  Ofiee  visible  in  the  substance  thereof 
either  before  or  after  the  stamp  or  mark  provided  by  the  commis- 
sioners of  excise  shall  be  printed  thereon,  or  before  the  same  shall 
be  filled  up,  agreeably  to  the  request-note  brought  from  any  trader 
for  the  purpose  of  having  a  permit  for  the  removal  of  some  excise- 
able  commodity ;  or  if  any  such  officer  shall  knowingly  grant  any 
false  permit,  or  inake  a  false  entry  in  the  counterpart  of  any  permit 
by  him  granted  for  the  removal  of  any  exciseable  commodity  into 
the  stock  of  any  dealer,  brought  in  with  a  false  or  forged  pennit,  or 
shall  knowingly  permit  the  same  to  be  done ;  every  such  officer, 
being  thereof  convicted,  shall  be  adjudged  guilty  of  felony,  and  be 
transported  for  any  time  not  exceeding  seven  years. 

By  U8  Geo.  III.  c.  54.  §  8.  if  any  officer  of  excise  shall  know- 
ingly accept  any  counterfeited,  foiled,  or  untrue  certificate,  or 
under  colour  thereof  knowingly  give  to  any  maker,  manufacturer, 
or  dealer,  any  undue  credit  in  any  book  relating  to  the  duties  of 
excise,  with  intent  that  any  such  maker,  &c.  may  obtain  any  undue 
drawback  for  any.  goods  never  in  reality  shipped  and  exported, 
.  every  officer  sooffending,  being  thereof  convicted,  shall  be  adjudged 
guilty  of  felony,  and  be  transported  for  seven  years. 

Officeri  trading. 

By  12  Geo.  I.  c.  28.  §  7.  if  any  officer  of  customs,  excise,  or  inland 
duties,  shall  deal  or  trade  in  tea,  coffee,  brandy,  or  other  excise- 
able  liquors,  he  shall  not  only  lose  his  office,  but  also  forfeit  50/. 
and  be  rendered  incapable  of  employment  in  any  branch  of- the 
,  revenue  for  the  future. 

Constables  to  assist  Officers. 

By  1 1  Geo.  I.  c.  30.  §  88,  30.  if,  upon  due  request  made  by  any 
officer  of  excise  to  any  constable,  hcadborough,  or  other  ministerial 
officer  of  the  peace,  he  sliall  refiiseor  neglect  to  go  along  with  him, 
and  be  present  at  the  doing  of  any  thing  where  his  presence^  by 
the  laws  now  in  being  or  hereafter  to  be  made,  shall  be  required, 
he  shall  forfeit  20/. 

Of  Permits  and  Certijicates. 

By  23  Geo.  III.  c.  70.  §  8.  the  commissioners  of  excise  in  Eng- 
land and  Scotland  shall,  on  or  before  the  29th  September  1783,  pro- 
vide moulds  or  frames  for  making  of  paper  to  be  us^  for  perodts, 
which  paper  shall  have  the  words  Excise  Office  visible  in  the  sab- 
stance  thereof;  and  shall  also  provide  plates  engraved  with  certain 
marks,  stamps,  and  devices,  in  manner  as  to  them  shall  seem  meet, 
for  printing,  stamping,  and  marking  the  said  paper :  and  ail  permits 
from  thenceforth  shall  be  printed,  stamped,  and  marked  by  the  said 
plates  on  paper  so  made ;  which  paper  shall  be  made.  Mid  plates 
engraved,  by  persons  appointed  by  the  commissioners. 
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Bj68G«o.  III.  c.  143.  §9.  if  any  person  (not  being  lawfully  ap- 
pointed  or  authorized)  sh^  make^  or  cause  |o  be  made,  or  know-> 
iDgly  assist  in  making^.  or»  without  being  authorized  as  aforesaidy 
shall  knowingly  faaire  in  bis  possession,  without  lawful  exQuse  (the 
proof  whereof  shall  lie  on  the  person  accused),  any  frame,  mouldy 
or  instrument,  for  the  making  of  paper  with  the  words  Excirn 
Office  Yiflible  in  the  substauce  of  such  paper ;  or  shall  make,  or 
cause  to  be  made,  or  knowingly  assist  in  making  any  such  paper ; 
or  (not  being  i^ppointed  as  aforesaid)  shall  engrave,  cast,  cut,  or 
make,  <or  cause  to  be  engraven,  casti  cut,  or  made,  any  mark^ 
stamp,  or  device,  Jn  imitation  of  that  made  or  used  by  the  direc-* 
tioB  of  the  commissioners  of  excise  in  £nglandor  Scotland  for  the 
printings  stamping,  or  marking  paper,  to  be  used  for  permits  to 
aocompaay  aay  exciseable  commodity  removing  from  one  part  of 
Chreatfiritain  to  another ;  every  person  so  offending,  being  thereof 
convicted,  shall  be  adjudged  guilty  of  felony,  and  suffer,  death 
without  benefit  of  clergy. 

.  By  11  Geo.  L  c.30.  §10.  no  person  ^all  demand  or  receive 
any  permit  from  the  officer,  for  the  removal  of  brandy,  arrack,  rum,* 
sptrita,  and  strong  waters,  coffee,  tea,  and  qocoa-nuts^  without  the 
i^cial  direction  in  writing  of  the  person,  or  his  servant,  out  of 
whose  stock  the  same  are  to  be  removed ;  oapainof  forfeiting  561. 
or  in  delault  of  payment,  to  suffer  imprisonment  for  three  months. 
If  any  person  shall  take  out  permits  for  removing  such  goods,  and 
if  within  the  time  limited  in  such  permits  he  shall  not  either  send 
away  the  goods,  or  return  such  permits  to  the  officer,  he  shall  for- 
feit treble  the  value  of  the  goods  mentioned  in  such  permits,  and 
not  removed,  to  be  estimate  according  to  the  highest  ,rate  of  the 
like  goods  at  the  time  of  the  forfeiture ;  and  if  sticn  permits  are  not 
9D  returned,  and  there  shall  not  appear  a  sufficient  decrease  to  an- 
swer the  removal,  the  person  out  of  whose  sto<^  the  goods  shall  be 
anthprised  to  be  removed  shall  forfeit  the  like  quantity,  to  be  seized 
by  the  officer  out  of  the  like  goods  then  in  his  possession.  §  10. 

By  21  Geo.  III.  c.  55.  §  27.  the  officers  who  give  permits  are 
bound  to  express  and  limit,  in  every  such  permit,  as  well  the  time 
for  which  such  permits  shaJl  be  in  force  for  removing  such  goods 
from  ^e  stocks  of  the  persons  taking  out  such  permits,  as  also  the 
time  within  which  the  same  shall  be  delivered  into  the  stocks  of 
the  persons  to  whom  the  same  shall  be  permitted  to  be  sent. 

If  any  goods  liable  to  excise  or  inland  duties,  and  which  are 
required  to  be  removed  with  permit,  are  not  actually  removed  from 
the  stocks  of  the  persons  taking  out  such  permits,  within  the  time 
limited  in  the  respective  permits,  or,  in  default  of  removing  the 
goods,  the  respective  permits  shidl  not  be  returned  to  the 
odicer  from  whom  the  same  were  had ;  the  person  from  whose 
stock  the  said  goods  are  hereby  authorized  to  be  removed,  shall . 
be  subject  to  the  penalties  and  forfeitures  in  11  Geo.  L  c.30; 
and  in  case  the  goods  mentioned  in  such  permitashall  be  removed 
from  the  stocks  of  the  persons  taking  out  the  same  within  the  time 
limited  therein,  and  slmU  not  within  the  time  limited  be  actually 
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delivered  into  the  stock  of  the  persons  to  whom  the  same  are 
mentioned  to  be  sent,  all  sucli  goods  so  removed  shall  be-  deemed 
goods  removed  or  removing  is^ithout  permit,     f  27. 

In  case  the  said  goods^  shall,  by  unavoidable  accident,  be  pre- 
vented from  being  delivered  within  the  time  limited  insocfa  permit, 
the  court,  where  any  information  shall  be  brought  for  the  condem- 
nation of  any  such  seizure,  shall,  upon  proof  of  snch  accident^  di- 
rect the  goods  to  be  restored  to  the  owner.     §28. 

By  23  Geo.  HI.  c.  70.  §  10.  if  any  person  shall  counterfeit  or 
forge,  or  cause  to  be  counterfeited  or  forged,  any  permit  for  the 
removal  of  any  exciseable  commodity ;  or  shall  knowingly  give 
any  false  permit,  or  receive  any  false  permit  with  any  such  com- 
modity ;  or  shall  fraudulently  alter  or  enu^e  aiijjr  permit  afiter  the 
same  shall  have  been  granted  by  the  proper  othcer  of  excise;  or 
shall  knowingly  publish  or  make  use  of  any  permit  so  counterfeited, 
forged,  false,  altered,  or  erased ;  every  person  so  offending  shall 
(in  lieu  of  any  former  penalty)  for  every  offence  forfeit  500/. 
'  By  67  Geo.  III.  c.  123.  §  13.  every  person  who  shall  sell,  lend, 
or  make  use  of,  or  cause  or  suffer  any  permit  granted  under  any 
law  of  excise  to  be  sold,  lent,  or  made  use  of,  for  any  other  purpose 
than  to  accompany  the  removal  of  the  goods  for  which  the  same 
was  granted,  and  which  shall  be  therein  described,  or  shall  pro- 
duce, or  cause  the  same  to  be  produced,  to  any  officer  or  person  as 
having  been  received  with  any  goods  other  than  as  aforesaid,  or 
slmll  use,  or  cause,  or  suffer  to  be  used,  any  permit;  so  as  that  any 
account  kept  by  the  officers  of  excise  by  such  permit  may  be  frus- 
trated or  evaded,  shall  forfeit  600/.  over  all  other  penalties  and 
forfeitures ;  and  every  piermit  used  for  any  purpose  other  than  to 
accompany  the  removal  of  the  goods  for  which  it  was  granted, 
shall  be  deemed  a  false  permit ;  and  such  use  shall,  over  all  other 
penalties  aud  forfeitures,  subject  the  person  usiog^  the  same  to  the 
penalties  and  forfeitures  for  using  any  false  permit. 

By  41  Geo.  III.  c.  91.  §  5.  if  any  person  shall  counterfeit  or 
forge,  or  cause  to  be  counterfeited  or  forged,  any  certificate  autho- 
rized or  required  to  be  granted  by  any  officer  of  excise,  or  shall 
knowingly  give  any  false  certificate,  or  receive  any  false  certificate, 
or  alter  or  erase  any  certificate  after  the  same  shall  have  been 
granted  by  any  officer  of  excise,  or  shall  knowingly  publish  or 
make  use  of  any  certificate  so  counterfeited,  forged,  false,  altered, 
or  erased^  every  person  so  offending  being  thereof  convicted  shaU 
be  adjudged  guilty  of  felony,  and  be  transported  for  seven  years. 
By  38  Geo.  III.  c.  54.  §  0.  if  any  person  shall  counterfeit  or 
forge,  or  cause  to  be  counterfeited  or.  forged,  any  debenture,  im 
any  case  in  which  a  debeuture  is;  by  any  act  relating  to  -the  duties 
of  excise,  required  to  be  granted,  or  knowingly  maJ^e  use  of  any 
counterfeited  or  forged  debenture,  every  person  so  offending  being 
thereof  convicted,  shall  be  deemed  guilty  of  felony,  and  suffer 
death  without  benefit  of  clergy. 

By  62  Geo.  III.  c.  143.  §  10.  if  any  person  shall  forge,  coun- 
terfeit, or  alter,  or  cause  to  be  forged,  counterfeited,  altered,  or 
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assist  in  forging,  counterfeiting,  or  altering,  any  debenture  or  cer- 
tificate for  the  pavment  or  return  of  money,  or  an^  part  of  such 
debenture  or  certificate,  or  any  signature  thereon,  in  any  cas^  in 
which  such  debenture  or  certificate  is  by  any  act  relating  to  the 
duties  of  customs  or  excise  required,  or  shaH  wilfully  alter  or 
make  use  of  any  such  debenture  or  certificate  so  forged,  counter- 
feited, or  altered,  every  person  so  offending,  being  thereof  con- 
victed, shall  be  adjudged  guilty  of  felony,  and  suffer  death  without 
benefit  of  clergy. 

By  28  Geo.  III.  c.  70.  §  11.  if  any  ofiicer  of  excise  shall  deliver 
out  any  paper  having  the  words  ExcUe  Office  visible  in  the  sul>- 
stance  thereof,  ^fore  the  same  shall  be  filled  up  agreeably  to  the 
request-note  of  a  trader,  for  the  removal  of  some  exciseable  com- 
modity ;  or  shall  knowingly  grant  any  false  permit,  or  make  a  false 
entry  in  the  counterpart  of  any  permit,  or  shall  knowingly  take  any 
exciseable  commodity  into  the  stock  of  any  dealer  with  a  false  or 
forged  permit ;  every  such  officer,  being  thereof  convicted,  shall 
be  adjudged  guilty  of  felony,  and  transported-  for  any  time  not 
exceeding  seven  years. 

t  By  38  Geo.  HI.'  c.  54.  §  8.  if  any  officer  of  excise  shall  knowingly 
accept  any  forged  or  untrue  certificate,  or,  under  colour  of  such  cer- 
tificate, knowingly  give  to  any  maker  or  dealer  undue  credit  in  any 
iM>ok  relating  to  the  duties  of  excise,  with  intent  that  such  maker 
may  obtain  drawback  for  goods  never  in  reality  shipped  and  export- 
ed, every  officer  so  offending,  being  thereof  convicted,  shall  bead- 
judged  guilty  of  felony,  and  transported  for  seven  years. 

Of  Prosecutions. 

By  12  Car.  11.  c.2d.  §81.  and  c.  24.  §45.  all  forfeitures  and 
offences  made  and  committed  against  this  act,  if  within  the  limits 
of  the  chief  office  of  excise  in  London,  shall  be  heard,  acHudgedy 
and  determined  by  the  major  part  of  the  commissioners  of  excise, 
or  by  the  miyor  part  of  the  commissioners  for  appeals,  in  case  of 
appeal ;  in  all  other  counties,  cities,  towns,  or  places,  by  two  or 
more  justices  of  peace  residing  near  to  the  place  where  such  for- 
feitures shall  be  made,  or  offenoe  committed ;  and  in  case  of  neglect 
or  refusal  of  such  justices  by  the  space  of  fourteen  days  after  com- 
plaint made,  and  notice  thereof  given  to  the  offender,  then  the  major 
part  of  the  sub-commissioners  appointed  for  any  such  citv,  county, 
town,  or  place,  shall  hear  and  determine  the  same ;  and  if  the  party 
find  himself  aggrieved  by  the  judgment  given  by  the  said  sub-com- 
missioners, he  may  appeal  to  the  justices  of  peace  at  the  next  quar- 
ter-sessions, who  are  to  hear  and  determine  the  same,  whose 
judgment  therein  shall  be  final. 

By  15  Car.  II.  c.  1 1.  §  24.  the  justices  of  peace,  or  any  two  of 
them,  as  chief  magistrates,  in  the  several  counties,  cities,  divisions, 
and  places  within  Great  Britain,  shall  meet  once  in  every  month  in 
their  respective  divisions,  or  oftener  if  there  shall  be  occasion;  to 
hear,  determine,  and  adjudge  all  matters  and  offences  against  this 
or  the  acts  of  12  Car.  II. 
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.  By  6  Geo.  1.  G.  21 .  §  30.  where  any  brandy,  arrack,  rum,  tfpmU, 
or  strong  waters,  British  or  fcnreign,  shall  be  seised  as  forfeited 
by  virtue  of  this  or  any  other  act.  relating  to  the  customs  or  excise, 
by  any  officer  of  the  said  revenues,  all  such  seizures  (except  wb^e 
made  for  unlawful  importations,  and  the  whole  quantity  at  one  time 
for  that  cause  seized  does  not  exceed  six^-three  gallons)  shall  in 
a  summary  way  be  proceeded  upon,  and  aetermined  in  the  manner 
after-mentioned,  viz.  if  made  within  the  limits  of  the  chief  office 
of  excise  in  London^  before  the  major  part  of  the  commisaiooersof 
excise ;  and  if  made  without  the  said  limits,,  befpre  two  justicea  of 
peace  residing  near  the  place  where  the  seizure  shall  be  made. 

Every  other  forfeiture  which  shall  be  made  in  pursuance  of  any 
act  relating  to  the  duties  of  excise  or  other  duti^u|ider  the  manage- 
ment of  the  commissioners  of  excise,  shall  be  proceed  upon  and 
determined  in  the  same  manner  as  herein  directed  upon  seizures  g^ 
brandy,  aprack,  rum,  spirits,  or  strpng  waters,  and  not  exceeding 
as  aforesaid.    §  22. 

Bv  8  G^Oyl.  c.  1Q.^  §  16.  aU  seizures  of  vessek  or  boats,  of 
the  burthen  of  fifteen  tons  or  under,  seized  by  virtue  of  8  Ann* 
c.7.  and  8  Ann.  c.  1$.  pr  of  any  other  act  relating  to  the  customs, 
for  carrying  uncustomed  or  prohibited  goods  from  ships  inwards,  or 
for  relanding  certificate  or  debenture  goods  from  ships  outwards^ 
and  of  horses,  cattle,  of  carriages  used  in  the  removing  of  sack 
goods  contrary  to  the  said  acts,  shal)  be  proceeded  upon  and  de* 
termined  by  two  justices  of  peace  residing  near  th^  place  where 
the  seizure  shall  hie  made,  in  such  manner  as  ia  directed  by  6  Geo.  I, 
c.  21.  with  respect  to  seizure  of  brandy,  &Ct 

Any  two  justices  of  peace  of  London  and  Westminster  shall  have 
the  like  power  and  authority.  4a  hearing  and  detenninin|^  sock 
seizures  as  shall  be  made  within  those  cities,  as  the  justices  of 
peace  of  any  other  county  or  place.    §  17? 

By  1  Geo.  IL  c.  16.  §  4,  5,  all  complaints  and  informations  at 
the  chief  office  in  London  for  the  duties  of  excise,  and  other  duties 
there  managed,  exhibited  by  traders  and  dealers  in  commodities 
liable  to  such  duties  apprehending  themselves  overcharged,  and 
by  prosecutors  and  informers  against  them  for  any  offmpes  against 
the  laws  relating  to  such  duties,  shall  be  heard,  adjudged,  and  de- 
termined by  any  thre^  or  mpre  of  the  cpmfnission^rs  for  the  said 
duties. 

By  12  Car.  IL  c.23.  §  31.  and  c.24.  §  45.  the  commissioners 
for  appeals,  chief  commissioners  for  excise,  justices  of  peace,  and 
sub-commissioners  respectively,  upon  any  complaint  or  informatioB 
exhibited  and  brought,  of  any  forfeiture  made,  or  offence  coair 
mitted,  shall  summon  the  party  accused,  $Lnd  upon  his  appearance, 
or  contempt,  proceed  to  the  examination  of  the  matter  of  iaet; 
and  upon  due  proof  made  thereof,  either  by  the  voluntary  con- 
fession of  the  party,  or  by  the  oath  of  one  or  more  credible  wit- 

*  This  act,  irbich  was  to  be  in  force  for  a  limited  time,  was  oaaliB^sd  fcf 
icyeral  sobecqoent  acts,  and  node  perpetual  by  49  Geo.  111.  C.3Q. 
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nessesy  shall  give  judgment*  and  issue  out  warrants  under  theic 
hands,  for  levying  the  penalties  or  forfeitures  upon  the  goods  and 
chattels  of  the  offender,  and  cause  sale  to  be  naiade  thereof,  if  not 
redeemed  within  fourteen  days,  rendering  to  the  party  the  overplus, 
if  any  be ;  and,  for  want  of  sufficient  distress,  shaU  imprisoa  the 
offender  till  satisfaction  be  made. 

By  12  Car.  II.  c.23.  §32.  and  c.24.  §  46.  the  justices  of  the 
peace,  commissioners  for  excise,  or  any  two  of  them,  or  their  sub- 
commissioners,  may  mitigate,  compound,  or  lessen  the  penalties  o^ 
forfeitures,  as  in  their  discretion  they  shall  think  fit,  so  that  the 
mitigation  be  not  made  less  than  double  the  value  of  the  duty  which 
should  have  been  paid,  besides  reasonable  costs  and  charges  of  such 
officers^r  others  as  were  ^ployed  therein,  to  be  to  th^ni  allowed  by 
the  said  justices. 

By  33  Geo.  III.  c.  55.  §  2.  no  person  acting  under  any  warrant 
of  distress  shall  be  deemed  a  trespasser  on  account  of  any  irre^- 
larity  in  the  proceedings ;  but  any  person jaggrieved  by  the  execution 
of  such  warrant  may  recover  the  damage  sustained,  m  an  action  on 
the  case.  * 

Where  any  penaltv  may  by  the  warrant  of  any  justice  be  direct- 
ed to  be  levied  by  distress,  if  sufecient  distress  cannot  -be  found 
within  the  limits  of  his  jurisdiction,  on  oath  being  made  thereof 
before  a  justice  of  any  other  place  (which  oadi  shall  be  certified  on 
such  warrant),  such  penalty  shall  be  levied  by  distress  and  sale 
of  the  defaulter's  goods  in  such  other  place ;  and  if  no  distress  can 
b^  found,  the  offender  shall  be  proceeded  ^against  according  to 
law.    §  3. 

By  47  Geo.  III.  sess^2.  c.66.  §43.  in  all  cases  where  any  per-  . 
son  shall  be  convicted  of  any  offence  against  the  revenue  laws,  be- 
fore the  court  of  quarter-sessions,  or  an v  justice  or  justices  of  the 
peace  out  of  sessions,  and  such  court,  justice,  or  justices,  shall 
mitigate  the  penalty,  they  may  take  a  recogni2ance  from  the  offen- 
der in  double  the  amount  of  the  sum  in  which  he  may  have  been 
convicted,  that  if  he  shall,  within  three  years  from  the  date  of  such 
conviction,  be  again  convicted  of  any  offence  against  any  law  now 
in  force,  or  hereafter  to  be  made,  relative  to  the  customs  or  excise; 
he  shall  pay  the  sum  in  which  he  may  have  been  convicted,  after 
deducting  the  sum  paid  according  to  such  mitigation ;  and  where 
such  recognizance  shall  become  forfeited,  it  shidl  be  lawful  for  the 
said  court  or  j  ustices  to  apprehend  the  offender ;  and  if  he  shall  not 
forthwith  pay  the  sum  according  to  the  recognizance,  to  levy  the 
same  upon  lus  goods  and  chattels,  or  to  commit  him  to  gaol  for 
twelve  months,  or  until  such  sum  be  paid. 

By  6  Geo.  I.  c.21.  §21,  22.  in  all  cases  where  an^  goods 
shall  be  seized  as  forfeited  (except  where  spirits  shall  be  seized  for 
unlawful  importation,  and  the  whole  quantity  at  one  t'^ne  for  that 
caose  seized  doth  exceed  sixty-three  gallons),  and  no  person 
within  twenty  days  after  the  seizure  shall  appear  to  claim  the 
same ;  then,  if  the  seizure  shall  be  made  within  the  limits  of  the 
chief  office  of  excise  in  London,  it  shall  be  lawful  for  the  officelr 
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who  made  seizure,  after  the  expiration  of  twenty  dam  ix>  cause  non 
tice,  signed  hy  the  solicitor  of  excise,  to  be  fixed  at  the  Royal 
Exchange,  signifying  the  day  and  time  that  the  commissioners 
will  proceed  to  hear  the  matter  of  such  seizure :  and  if  the  seizure 
shall  be  made  out  of  those  limits,  it  shall  be  lawful  for  the  officer, 
after  the  expiration  of  twenty  days,  to  cause  proclamation  to  be 
made  at  the  next  market- town  to  the  place  of  seizure,  on  the  next 
inarket-dav  atler  the  expiration  of  the  said  twenty  days,  of  the 
day  and  place  when  and  where  the  justices  of  the  peace  will  pro- 
ceed to  hear  the  matter  of  such  seizure,  and  to  the  condemnation 
thereof;  in  which  cases  it  shall  be  lawful  for  the  commissioners 
and  justices  to  proceed  to  examine  into  the  cause  of  seizure,  and 
to  give  judgment  for  the  condemnation  of  such  goods  as  shall 
appear  to  be  forfeited,  and  of  the  casks  and  vessels  containing  the 
same. 

By  57  Geo.  III.  c.87.  §  7.  in  all  cases  where  any  goods,  boats, 
carriages,  horses,  or  cattle,  shall  be  seized  as  forfeited  under  any 
law  of  customs  or  excise,  and  no  person  shall  appear  to  the  officer 
who  made  the  seizure  to  claim  the  same ;  if  such  seizure  shall  be 
made  out  of  the  limits  of  the  chief  office  of  excise  in  London,  it 
shall  be  lawful  for  the  officer  who  shall  make  such  seizure,  to 
cause  public  notice  to  be  given  by  proclamation  at  the  next 
market-town  to  the  place  of  seizure,  upon  the  market-day  next 
after  the  expiration  of  six  davs  from  the  time  of  seizure,  of  the 
day  and  place  when  and  where  the  justices  of  the  peace  will  proceed 
to  hear  tne  matter  of  seizure,  and  of  condemnation  of  the  goods 
seized ;  in  which  case  it  shall  be  lawful  for  the  justice  to  examine 
into  the  cause  of  seizure,  and  to  give  judgment  for  the  condemnation 
of  such  goods,  and  of  the  casks  or  packages  containing  the  same, 
and  of  the  boats,  carts,  or  carriages,  horses,  or  cattle  seized,  as  shall 
appear  to  be  forfeited ;  which  judgments  shall  be  as  good  and 
effectual  as  if  the  owner  thereof,  or  person  in  whose  custody  the 
same  were  at  the  time  of  the  seizure,  had  been  summoned  to  attend 
the  said  justices. 

By  32  Geo.  III.  c.  10.  §  I,  2.  in  case  any  person  against  whom 
any  body -warrant  shall  be  issued  by  any  three  of  the  comtnissiotteTs 
of  excise  in  England,  or  by  any  justice  of  the  peace  in  Great 
Britain,  by  virtue  of  any  act  now  in  force,  or  hereafter  to  be  made, 
relating  to  the  duties  of  excise,  shall  escape,  go  into,  reside,  or  be 
in  any  other  county,  division,  city,  or  liberty,  out  of  the  jurisdic- 
tion of  the  commissioners  or  justice  granting  such  warrant,  it  shall 
be  lawful  for  any  three  of  the  said  commissioners,  or  any  justice  of 
the  peace  of  the  place  where  such  person  shall  be,  upon  proof  upon 
oath  of  the  hand-writing  of  the  commissioners  or  justice  grant- 
ing such  warrant,  to  indorse  their  names  on  such  warrant,  which 
shall  be  a  sufficient  authority  to  the  person  bringing  it,  or  any 
other  to  whom  directed,  to  execute  it  there,  and  bring  the  offender 
before  the  commissioners  or  justice  indorsing  it,  or  some  other 
justice  of  the  same  jurisdiction,  who,  by  indorsement  upon 
'such  vrarrant,  may  commit  such  offender  to  the  common  gaol  ot 
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iioiise  of  correctioo  where  it  shall  be  executed,  ther^  to  remain 
OBtil  delivered  by  due  course  of  law. 

By  27  Geo.  II.  c.  20.  §  1.  in  all  cases  where  justices  of  peace 
are  or  shall  be  required  or  empowered,  by  any  act  now  in  force, 
or  hereafter  to  be  made,  to  issue  a  warrant  of  distress  for  the  levy-* 
ing  of  any  penalty,  or  any  sum  directed  to  be  paid  in  consequence 
of  such  acts,  it  shall  be  lawful  for  them  to  order  the  goods  and 
chattels  so  to  be  distrained  to  be  sold  within  a  certain  time  to  be 
limited  in  such  warrant,  so  as  such  time  be  not  les«s  than  four 
days,  nor  mi^re  than  eight  days,  unless  such  peaalty  or  sum^  to*' 
gether  with  the  reasonable  charges  of  taking  and  keeping  the  dis- 
tress, be  sooner  paid. 

The  officer  executing  such  warrant,  if  required,  shall  shew  the 
same  to  the  person  whose  goods  and  chattels  are  distrained,  and 
suifer  a  copy  thereof  to  be  taken.     §  3. 

BylW.&M.  sess.  1.  c.24.  §16;  12&  13W.IIL  c.ll.  §17^ 
no  information  shall  be  brought,  laid,  or  prosecuted,  against  any 
common  brewer,  alehouse-keeper,  distiller,  vinegar-maker,  oc 
cyder-maker,  for  any  false  or  mis-entry,  or  other  offence,  unless  the 
some  be  laid  and  entered  before  such  persons  appointed  to  deter* 
mine  the  same  within  three  months  next  after  such  offence ; 
and  that  notice  thereof  be  given  to  such  persoti  (against  whom 
such  information  shall  be  laid)  in  writing,  or  left  at  his  dwel-r 
ling-house,  within  one  week  after  the  laying  and  entering  such 
information. 

Byl  W.  &  M.  sess.  1.  c.24.  §  13.  the  commissioners  of  excise 
or  appeals,  or  justices  of  peace,  within  whose  jurisdiction  respec- 
tively any  brewer,  maker,  or  retailer  of  exciseable  liquors  shall  in- 
habit, upon  complaint  of  any  overcharge  returned  upon  him  by  the 
gaugers,  shall  hear  and  determine  such  pomplaint,  and  examine 
the  witnesses  on  each  side  upon  oath,  and  thereupon  or  by  other 
due  proof  acquit  such  brewer,  &c.  of  so  much  as  shall  be  made 
out  to  be  an  overcharge. 

By  32  Geo.  II.  c.  17.  §1.  where  the  commissioners  of  excise 
and  justices  of  peace  have  respectively  issued  out  any  summons  for 
the  appearance  of  persons  offending  against,  or  for  forfeitures  in- 
curred by  the  laws  of  excise,  or  other  laws  for  collecting  and  secur- 
ing the  duties  under  the  management  of  the  commissioners  of  ex- 
cise, which  hath  been  left  at  the  house  or  usual  place  of  residence, 
or  with  the  wife,  child,  or  menial  servant  of  such  persons,  every  such 
summons  so  left  shall  be  a  good  and  sufficient  summons,  and  as 
legal  and  effectual  a  notice  as  if  the  same  had  been  delivered  into 
the  proper  hands  of  such  persons  to  whom  the  same  was  by  name 
directed.  If  the  summons  be  made  out  iu  the  assumed  name  of 
the  party,  it  will  be  equally  valid.     §  2. 

By  7&8W.III.  C.30.  §24.  it  shall  be  lawful  for  the  com- 
missioners of  excbe,  and  justices  of  peace  respectively,  upon  any 
information  exhibited  before  them  for  any  offence  committed  against 
the  laws  of  excise,  to  sumpion  any  person  (other  than  the  party 
accused)  to  appear  before  them  at  a  certain  day,  time,  and  place, 
to  be  inserted  in  such  summons,  and  to  give  evidence  for  the  dts- ' 
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toveiy  of  tiie  trudi  of  th«  matter  'm  controversy ;  and  in  case  of 
neglect  or  refusal  to  appear,  or  if  upon  appearance  such  person 
shall  refuse  to  give  evidence  when  required,  he  shall  foifeit  10/. 
.  By  the  6  Geo.  lY.  c.  94.  to  allow  the  averment  of  the  order  for 
prosecution  by  the  commiraioners  of  customs  or  excise  to  be  suffi- 
cient proof  of  the  order  having  been  made,  it  is  enacted.  That  the 
fetatement^  allegation,  or  averment  of  the  fact  in  the  information 
or  complaint,  or  in  any  prosecution  or  proceeding  for  the  recovery 
of  any  fine,  penalty,  or  forfeiture  incurred  under  or  by  virtue  of 
any  act  now  in  fbroe»  or  which  shall  hereafter  be  made,  relating  to 
either  of  the  revenues  of  customs  or  excise,  or  for  the  condemna- 
tion of  any  ship»  boat,  or  other  vessel,  or  any  horse,  cart,  or  other 
carriage,  or  any  other  goods,  chattels^  vrares,  or  merchandize  what- 
soever, seised  as  forfeited,  or  forfeited  under  or  by  virtue  of  any 
such  act>  shall  be  deemed  and  taken  to  be  sufficient  evidence  that 
such  prosecution,  information,  complaint,  or  other  proceeding  was 
commenced^  prosecuted^  entered,  or  filed  by  order  of  the  said  com- 
missioners of  customs  or  excise  respectively,  without  any  other  or 
further  evidence  of  the  fact,  unless  by  other  positive  evidence  the 
contrary  shall  be  made  to  appear. 

Justices  of  the  peace  engaged  or  interested  in  any  trade  coming 
under  the  laws  of  excise^  are  prohibited  from  acting  in  any  manner 
relating  to,  or  offence  committed  against  the  lawv  relating  to  their 
particular  trade ;  and  any  act  so  committed  is  void» 

Any  justice  of  peace  acting  for  any  county  at  large  may  act  as 
such  at  any  place  within  any  city»  town,  or  other  precinct^  being  a 
county  of  4tself,  aad  situate  within  or  adjoining  to  such  county  at 
large ;  but  this  act  shall  not  give  power  to  the  justices  of  peace  for 
any  county  €t  large>  not  being  justices  for  such  city,  &c.  or  any 
constable  of  other  officer  acting  under  them,  to  act  m  any  matters 
arising  within  any  such  city,  &c.  in  any  manner  whatsoever. 

AppeaU. 

By  15  Car.  IL  c.  11 .  ^10.  no  appeal  in  any  cause  of  excise  shall 
be  admitted,  until  the  appellant  shall  have  first  deposited  the  single 
duty  in  the  hands  of  the  commissioners!  farmers,  or  snb-commis- 
sionefs,  within  whose  jurisdiction  the  cause  was  originally  beilrd 
and  determined,  and  given  security  to  the  commissioners  of  appeal 
or  justices  of  peace  respectively,  where  the  cause  is  to  be  finsHy 
adjudged,  for  such  fine,  penalty,  or  forfeiture,  as  was  adjudged 
against  him :  and  if  the  original  judgment  shall  be  reversed,  tbe 
s^  single  duty,  or  as  much  thereof  as  shall  be  directed  by  the 
commissioners  of  appeals,  or  justices,  shall  be  restored  to  the  ap- 
pellant, and  the  prosecutor  shall  pay  him  double  costs ;  but  in  case 
the  first  judgment  shall  be  affirmed,  the  appellant  shall  pay  the 
like  costs  unto  the  commissioners  complained  of. 

No  appeal  in  any  cause  of  excise,  'within  the  limits  of  the  chief 
office  in  London,  shall  be  admitted,  unless  brought  within  two 
months  after  the  first  judgment,  and  notice  thereof  given  or  left  at 
the  dwelling-house  of  the  party  concerned  therein ;  nor  shaHaay 
appeal  in  any  cause  of  excise,  in  any  other  county,  city,  town,  or 
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place,  be  admitted,  unless  brought  within  four  months  after  the 
first  judgment,  and  notice  giv^n  as  afbresaid.    §  20. 

Of  Fines^  Penalties,  and  Forfeitures. 

By  49  Geo.  III.  c.  81.  §  9.  all  fines,  penalties,  and  forfdture^, 
imposed  by  this  or  any  other  acts  of  parliament  now  in  force,  or 
hereafter  to  be  made,  relating  to  the  duties  of  excise,  shall  and  may 
be  sued  for,  levied,  recovered,  and  mitigated,  by  such  ways,  means, 
and  methods,  as  any  fine,  penalty,  or  forfeiture,  is  or  may  be  by 
any  law  or  laws  of  excise,  (not  otherwise  specially  directed  by  this 
or  any  other  such  act),  or  by  action  of  debt,  bill,  plaint,  or  infor- 
mation, in  any  of  the  courts  of  record  at  Westminster,  or  in  the 
court  of  exchequer  in  Scotland ;  and  one  moiety  of  everv  such  fine, 
penalty,  or  forfeiture,  shall  be  to  the  king,  and  the  other  to  him 
who  shall  discover,  inform,  or  sue  for  the  same. 

By  33  Hen.  VIII.  c.  39.  §  25.  if  anysuit  be  commenced  or  taken, 
or  any  process  awarded  to  the  king  for  the  recovery  of  any  of  the 
king's  ctebts,  the  same  suit  and  process  shall  be  preferred  before 
the  suit  of  any  person,  and  the  king  shall  have  first  execution 
against  any  defenctant  of  and  for  his  debts  before  any  other  per- 
som  so  always  thiit  the  king's  suit  be  taken  and  commenced,  or 
process  awarded  for  the  debt  at  the  suit  of  the  king,  before  judg- 
ment given  for  the  other  person.  * 

By  59  Geo.  III.  c.  104.  §  13.  in  any  prosecution  carried  on  in 
the  court  of  exchequer  at  Westminster,  or  court  of  exchequer  at 
Edinburgh,  by  order  of  the  commissioners  of  customs  or  excide  in 
England -ot  Scotland,  it  shall  be  lawful  for  the  said  commissioners 
respectively,  under  the  direction  of  the  lords  of  the  treasury,  to 
order  the  whole  or  any  part  of  the  costs  and  expences  of  such  pro^ 
secution  (whether  the  money  recovered  by  penalty  or  composition 
shall  be  sufiicient  to  answer  such  costs  and  expences,  or  not)  to 
be  paid  out  of  his  majesty's  share  of  penalties  arising  by  customs 
or  excise  prosecutions,  and  to  allow  the  officer  concerned  in  such 
prosecutions,  or  person  through  whose  information  or  by  whose 
means  such  offences,  were  defeated,  any  sum  of  money  not  exceed^ 
iDg  a  moiety  of  the  sum  so  recovered. 

By  12  Geo.  I.  c.28.  §28;  20  Geo.  III.  c.77.  §  13.  it  shall  not 
be  lawful  for  any  person  to  commence  or  prosecute,  or  cause  to 
be  commenced  or  prosecuted,  any  action  or  information  in  any  of 
his  majesty's  courts,  against  any  person,  for  the  recovery  of  any 
fine,  penalty,  or  forfeiture  incurred  by  virtue  of  aiiy  act  now  in 
force,  or  hereafter  to  be  made,  relating  to  the  customs  or  excise, 
but  in  the  name  of  his  majesty's  attorney-general,  or  of  some  officer 
of  the  said  revenues ;  and  if  any  action  or  information  shall  be 
commenced  or  prosecuted  in  any  other  person's  name,  the  same, 
and  all  proceedings  thereupon  had,  are  hereby  declared  null  and 
void ;  and  the  court  in  which  it  shall  be  commenced  or  prosecuted 
shall  not  permit  any  prooeedings  to  be  had  thereupon. 

By46Geo^III.  c.  112.  §1.  the  regulations  in 26 Geo.  III.  c.7T. 
§  13.  shall  be  in  force,  and  put  in  execution  in  relation  to  all  pro- 
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ceediogs  id  respect  to  any  fine  or  ibrfeiture  iacurred  under  any  id 
relating  to  the  excise,  before  the  comniissiooers  of  excise  in  £ag- 
land,  or  before  the  justices  of  peace  in  England  and  Scotland. 

By  56  Geo«  III.  c.  1 04.  ^  15.  it  shall  not  be  lawful  for  any  per- 
son to  commence  or  prosecute,  or  cause  to  be  coniinenced  or  pro- 
secuted, mny  action  or  information  for  the  recovery  of  any  tinc^ 
penalty,  or  forfeiture  incurred  by  virtue  of  any  act  now  in  force, 
or  hereafter  to  be  made,  relating  to  the  customs  or  excise,  or  td 
issue  or  cause  to  be  issued,  any  writ  of  appraisement  for  the  coifc- 
.deronation  of  any  ship,  boat,  or  vessel,  or  aiky  goods  seised  a>  for- 
feited by  virtue  of  anv  such  acts,  unless  the  same  be  commenced, 
prosecuted,  or  issued,  by  order  of  the  commissioners  of  onstoas 
or  excise,  or  by  or  in  the  name  of  his  migesty's  attomey-geoerai; 
and  if  any  action,  information,  or  writ  of  appraisement,  is  com- 
menced, prosecuted,  or  issued,  except  upon  such  order,  or  by  or 
in  the  name  of  his  majesfy*s  attorney-general,  the  same*  and  all 
proceedings  thereupon,  shall  be  void,  and  the  court  or  justice  of 
peace  where  or  before  whom  such  action,  &c,  shall  be  oommieoced, 
prosecuted,  or  issued,  shall  not  permit  any  proceedings  to  be  had 
thiereupon. 

By  96  Geo.  III.  c.77.  M^*  i^  ^y  prosecution  shall  be  coim;^ 
inenced  or  depending  by  any  officer  of  customs  or  excise,  for  the 
recovery  of  any  fine,  penalty,  or  forfeiture  incurred  by  virtue  ol 
any  act  now  in  force,  or  hereafter  to  be  made,  relating  to  the  said 
«evenues,  it  shall  be  lawful  for  his  majesty's  attorney-general*  in 
ease  it  shall  appear  to  his  satisfaction  that  such  fine,  penalty,  or 
forfeiture  was  incurred  without  any  intention  of  fraud,  to  atop  al 
farther  prc^edings,  by  entering  a  noli  prosequi^  or  othenftise,  on 
every  such  information,  as  well  with  respect  to  tlie  share  of  soch 
fine,  &c.  to  which  the  officer  shall  be  entitled,  as  to  the  share  be- 
longing to  the  king. 

The  54  Geo.  III.  c.  171.  §  I.  enacts,  that  whereas  it  is  expa- 
dient  that  the  commissioners  of  his  majesty's  treaatiry  shoald  be 
empowered  to  restore,  remit,  or  mitigate  any  forfeiture,  fine,  ot  pe- 
nalty incurred  under  any  law  relating  to  the  revenue  of  customs 
or  excise,  or  navigation  and  trade,  either  before  or  afWr  the  same 
shall  have  been  adjudged  in  any  court  of  law,  or  before  anv  com- 
missioners of  excise  or  justice  of  the  peace  ;  it  shall  therefore  be 
lawfiil  for  the  coromttwionersof  his  majesty's  treasury,  or  any  three 
of  them,  by  order  under  .their  hands,  to  direct  any  ships  or  goods 
seized  as  forfeited  by  virtue  of  anv  act  relating  ta  the  revenue  of 
customs  or  excise,  or  for  the  regulation  of  trade  and  aavigatiou, 
to  be  restored  to  the-  proprietor  on  the  conditions  mentioned  in 
such  order ;  and  also  to  mitigate  or  remi|  any  penalty  or  for- 
feitnre  which  shall  have  been  incurred,  or  any  part  of  any  such 
fine  or  penalty,  under  these  laws. 

In  any  case  where  the  commissioners  of  the  treasury  shall  ex« 
ercise  the  powers  hereby  vested  in  them,  such  goods  shall  be  re* 
stored,  or  fines,  penalties,  or  forfeitures,  or  any  .parts  thereof,  re- 
mitted or  mitigated,  upon  such  conditions,  as  lo  costs  or  otherwise. 
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ttsBfaftll  appear  to  them  reaaonable  ;  and  no  person  shall  be  entkM* 
to  Uie  benefit  of  any  such  order^  unless  the  conditions  therein  ore 
oomplied  with.    §  3, 

B^  47  Geo.  III.  sess.  2.  c.  30.  \  10.  in  case  any  goods  or  com- 
modities, or  any  ships,  vessels,  boats,  horses,  cattle,  of  carriages, 
shall  be  seized  as  forfeited  by  virtue  of  any  act  relating  to  the  ex- 
cise, it  shall  be  lawful  for  the  commissioners  of  excise  in  England 
and  Scotland  respectively,  on  evidence  given  to  their  satisfaction 
that  the  forfeiture  arose  withctut  any  intention  of  fraud,  to  order 
the  same  to  be  restored  to  thj&  proprietor  or  claimant,  on  such 
terms  and  conditions  as  they  shall  think  fit;  but  if  such  proprietor  ^ 
or  claimant  shall  not  comply  with  the  terms  or  conditions  pre- 
scribed by  the  commissioners,  such  goods,  &c.  shall  be  proceeded 
9gainst  for  condemnation  :  and  if  he  shall  accept  them,  he  shall 
not  be  entitled  to  any  recompence  or  damage  on  account  of  the 
seixure. 

By  53  Geo.  III.  c.  21.  for  the  necessary  subsistence  of  any  poor 
person  confined  under  exchequer  process  for  recovery  of  duties  Or 
penalties  by  virtuie  of  any  act  now  in  force,  or  hereafter  to  be 
niade,  relating  to  the  customs  ot  excise,  or  confined  under  a  body 
'warrant  issued  by  the  con^missioners  of  excise  in  England,  or  hf 
justices  of  peace  within  Great  Britain,  by  virtue  of  any  act,  now  inf 
fore^,  or  hereafter  to  be  made,  relating  to  the  customs  or  excisf, 
or  confined  under  any  writ  of  extent  for  debts  due  to  his  mi^ty, 
fluedibr  by  order  of  the  commissioners  of  customs  or  excise,  or  on 
rait  upon  'bonds  taken  pursuant  to  orders  in  council,  it  shall  be  law- 
ful for  any  four  of  the  commissioners  of  customs  or  excise  in  £ng«' 
land,  or  any  three  oftiiem  in  Scotland,' to  <^use  an  allowance,  not 
exceeding  seven-pence  halfpenny,  and  not  less  than  Ibur-pcnoe 
halfpenny  per  day,  to  bemade  toanv  such  poor  person,  out  of  any 
money  in  tkeir  hands  arising  from  the  duties  of  customs  or  excise. 

By  9  Geo.  11.  c.  36.  §  34.  On  all  trials  of  seizures  in  the  court 
of  exchequer,  or  elsewhere,  the  seizure,  together  with  the  method 
and  form  of  making  it,  shall  be  taken  to  have  been  made  by  the 
peinon  who  shall  inform  and  sue  for  the  same,  and  in  the  manner 
net  forth  in  the  information,  without  any  evidence  thereof ;  and  all 
judges  and  justices  of  peace  before  whom  the  same  shall  be  brought 
to  trial,  shall  proceed  to  the  trial  of  the  merits  of  the  cause,  without 
inquuring  into  the  fact,  form,  or  manner  of  making  the  seizure. 

By  12  Geo.  I.  c.  8.  §  28.  if  any  foreign  goods  shsU  be  seised 
fov  nonpaymentof  duties,  or  any  other  cause  of  ijorfoiture,  and  any 
dispute  shaN  arise,  whether  the  customs,  excise,  or  inkmd  duties 
have  been  paid  for  the  same,  or  the  same  h^ve  been  lawful^  ia» 
ported,  legally  compounded  for,  or  condemned,  or  concerning  the 
place  finom  whence  they  were  brought,  the  proof  theieof  shall  lie 
on  the  owner  or  claimer,  and  not  on  the  omcer  who  sImH  seise  or 
stop  the  goods. 

By  29  Geo.  III.  e.  70.  §  36.  if  any  goods  liable  to  duties  of  ex- 
dsf  Of  island  duties  shall  be  seized  by  vijrtue  of  any  act  now  in 
hfrt€f  Of  heMaller  to  be  made,  or  if  any  action  shall  be  brought  b^ 
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the  owner  or  claimer  thereof,  against  aoy  officer  of  excise  or  iJilaod 
(lulies,  or  any  person  acting  in  his  assistance,  .for  any  tbipg  doae 
in  pursuance  of  such  acts,  the  proof  of  the  payment  of  the  duties 
shall  lie  upon  the  ow^fr  or  claimer,  and  not  on  the  perspn  who 
l^zed  the  goods,  or  against  whom  the  action  shall  he  brought. 

•  By  24  Geo.  UI.  seas.  2.  c4T.  §36.  no  claim  shall  be  eotered 
tp  any  ship,  vessel,  or  goods,  seized  for  any  cause  of  forfeiture,  c»d 
returned  into  the  courts  of  exchequer  in  England  or  Scotland  re- 
spectively, but  in  the  real  names  of  the  owners,  describing  their  re- 
sidence ai^d  business  or  profession :  and  if  they  reside  at  London 
or  Edinburgh,  oath  sha|l  be  made,  before  one  of  the  barons  of  the 
exchequer  respectively,  that  the  ship,  vessel,  or  goods  so  claimed, 
were  really  their  property  at  the  time  of  seizure ;  but  if  such  per- 
son shall  not  reside  in  London  or  Edinburgh,  oath  shall  be  made  in 
like  manner,  by  the  attorney  or  solicitor  by  whom  such  claim  shall 
be  entered,  that  he  has  authority  from  the  owners  to  enter  such 
claim,  and  that  to  the  best  of  his  knowledge  and  belief,  such  shq>, 
vessel,  or  goods,  were  at  the  time  of  seizure  the  property  of  the 
person  in  whose  name  such  claim  is  entered ;  which  oath  shall  be 
certified  on  the  back  of  the  indenture  of  appraisement  upon  vrhich 
such  d^um  shall  be  entered ;  and  on  failure  thereof,  the  ship,  vcs- 
Sfel,  or  goods,  shall  be  condemned,  and  judgment  entered  tnereon 
hy  default,  as  if  no  claim  bad  been  entered  thereto ;  and  every  per- 
son convicted  of  making  a  false  oath  to  any  of  the  facts  before 
directed  to  be  sworn,  shall  be  liable  to  the  penalties  of  periury. 

-  By  24  Geo.  iU.  sess.2.  c.47.  §37.  upon  entry^of  any  daim  to 
anv  ship,  boat,  vessel,  or  goods,  the  claimant  (in  case,  he  shall  <e- 
sicie  in  Great  Britain)  shall  be  bound  with  two  sufficient  8eciinties» 
in  the  penalty  of  100/.  to  pay  the  costs  occasioned  by  siich  daim ; 
fUid  if  not  residing  in  Great  Britain,  then  the  attorney  or  solicitor, 
by  whose  direction  such  claini  shall  be  entered,  shall  in  like  man- 
ner be  bound. 

.  ^By  19  Geo.  ill.  c.  69.  §  6.  no  writ  of  delivery  shall  be 
granted  out  of  the  court  of  exchequer  for  any  ship,  vessel,  or  boat, 
seized  as  forfeited  by  this  act,  and  which  by  any  former  act  re- 
lating to  the  customs  or  excise  is  directed  to  be  burnt  or  destroyed, 
or  used .  in  his  majesty *s  service,  and  which  b  hereby  liable  to  be 
broken  up,  unless  the  officer  seizing  the  same  shall  delay  proceed- 
ing to  the  trial  and  condemnation  thereof  for  the  space  of  three 
terms,  and  in  that  case  not  without  good  security,  in  double  the 
value  of  such  ship,  vessel,  or  boat,  to. return  the  same,  if  con- 
demned, in  order  to  be  broken  up,  or,  used  in  his  majesty *s 
service. 

By  26  Geo.  (IL  c.  77.  §  18.  when  any  person  shall  be  charged 
with  assailing. or  obstructing  any  officer  of  customs  or  excise  in 
the  due  execution  of  his  office,  or  any  person  acting  in  his  assist- 
ance, or  with  rescuing  or  attempting  to  rescue  any  Mncustomed  or 
prohibited  gqods  after  seizure  thereof  by  any  such  officer,  and  the 
same  shall  be  made  appear  to  any  Judge  of  the  court  of  King*s 
Bench,  by  affidavit,  or  by  certificate  of  an  indictment  or  inforr 
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jnalion  being  filed  against  him  for  such  offence,  such  judge  may 
issue  his  warrant  to  cause  the  offender  to  be  brought  before  him^ 
or  some  other  judge  of  the  said  court,  or  before  a  justice  of  peace, 
tp  be  bound  with  two  sufficient  sureties  in  such  sum  as  the  warrant 
shall  express,  with  condition  to  appear  in  the  court  to  answer  the 
indictment  or  information;  and  in  case  such  person  shall  refuse  to 
become  bound,  or  be  discharged  by  order  of  the  court. 

By  35  Geo.  III.  c.96.  where  any  person  shall  be  detained  in 
gaol  for  want  of  bail,  the  prosecutor  of  the  indictment  or  infor* 
mation  may  cause  a  copy  thereof  to  be  delivered  to  him,  or  to  the 
gaoler  or  turnkey,  with  a  notice  thereon  indorsed,  that  unless  he 
shall,  within  such  time  as  shall  be  limited  by  the  Court  of  Kinff's 
Bench,  cause  an  appearance,  and  also  a  plea  of  demurrer  to  be 
entered,  an  appearance,  and  the  plea  of  not  guilty,  will  be  entered 
in  his  name;  and  in  case  he  neglect,  the  prosecutor,  on  an  affidavit 
thereof,  may  cause  such  appearance  and  plea  to  be  entered  for 
him,  and  such  proceedings  shall  be  had  as  if  the  defendant  had 
appeared  and  pleaded  not  guilty ;  and  if  upon  trial  the  defendant 
shall  be  acquitted,  the  judge  before  whom  the  trial  shall  be  made, 
may  order  him  to  be  discharged. 

By  9  Geo.  II.  c.35.  §  32.  where  any  writ,  of  capias  or  process 
shall  issue  out  of  any  court  against  any  person  guilty  of  or  prose- 
cuted for  any  offence  against  the  laws  of  customs  or  excise,  directed 
to  the  sheriff,  mayor,  bailiff,  or  other  person  having  the  execution 
of  process  in  {^ny  county,  city,  or  liberty,  such  sheriff,  mayor,  or 
bailiff,  and  his  under-sheriffs  and  deputies,  upon  the  request  or 
application  of  one  of  the  known  solicitors  for  the  customs  or  excise, 
upon  the  back  of  the  process,  signed  by  him,  with  the  addition  of 
solicitor  for  the  customs  or  excise,  shall  grant  special  warrants  to 
such  persons  as  shall  be  named  by  him,  for  apprehending  the 
offender ;  or  in  default,  shall  be  subject  to  such  process  of  con- 
tempt, fines,  amercements,  penalties,  and  forfeitures,  as  they  are 
now  liable  to  in  case  of  refusing  or  neglecting  to  execute  the  like 
process,  where  the  defendant  might  have  been  taken  thereupon  in 
the  usual  method  of  proceeding. 

Such  sheriff,  mayor,  bailiff,  under-sheriff,  or  other  person  grant- 
ing such  special  warrants,  shall  be  indemnified  for  all  escapes,  which 
may  happen  from  the  time  of  taking  the  offender,  until  he  be  com- 
mitted to  prison,  or  tendered  to  the  gaoler.    §  34. 

By  48  Geo.  III.  c.84.  §8.  in  all  cases  in  which  the  Court  of 
King's  Bench,  or  justices  of  oyer  and  terminer,  or  gaol  delivery, 
are-  empowered  to  take  cognizance  of  any  assault  or  obstruction 
of  anv  officer  of  customs  or  excise,  army,  navy,  or  marines,  or  of 
any  felony  or  offence  against,  or  of  any  forfeiture  incurred  under 
any  act  now  in  force,  or  hereafter  to  be  made,  relating  to  the  cus- 
toms or  excise,  it  shall  be  lawful  for  such^ourt  and  justices  to 
take  cognizance  of  such  offences  or  forfeitures  committed  and 
arising  upon  the  high  seas,  as  if  the  same  had  been  committed  or 
incurred  on  land  within  their  jurisdiction. 

By  l^Gep.l.  c.28.  §27.  persons  in  prison  for  want  of  bail 
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(tak^n  by  eapuu  issaed  out  of  the  eourt  of  exchequer,  or  any  other 
his  majesty's  courts  of  record  at  Westminster  or  Edinburgh)  upon 
any  iiuormation  against  them  in  the  said  courts,  for  having  been 
concerned  in  unshipping  goods  liable  to  any  custom  or  excise  du- 
ties, or  goods  prohibited  to  be  imported,  or  for  knowingly  receiving 
such  goods,  or  for  nonpayment  of  any  custom  or  excise  duties,  or 
for  any  fraud  concerning  drawback  or  certificate  goods,  or  any 
other  fraud  whatsoever,  in  order  to  diminish  the  saia  revenues,  or 
upon  any  penal  statute  relating  to  the  said  revenues,  and  refbmnc 
or  neglecting  to  appear  to  plead  to  such  information,  to  be  delivered 
to  them  or  to  the  gaoler  or  turnkey  of  the  prison,  by  the  space  of 
one  term,  judgment  shall  be  entered  against  them  by  default ;  and 
if  judgment  shall  be  obtained  against  any  such  persons  by  default, 
verdict,  or  otherwise,  and  they  shall  not  pay  the  sums  reeovoed 
against  them  for  any  of  the  said  offences,  execution  shall  be 
awarded  and  issued,  notonly  against  their  bodies,  but  also  against 
their  real  and  personal  estates,  though  they  continue  in  prison,  for 
the  sums  so  to  be  recovered  against  them. 

By  9  Geo.  II.  c.  36.  §  30,  25.  if  any  person  who  keeps  a  tavern, 
alehouse,  victualliqg-house,  or  house  where  ale,  wine,  brandy,  or 
other  strong  liquors  are  sold  by  retail,  shall  knowingly  receive, 
harbour,  or  entertain  any  person  against  whom  a  capias,  or  other 
process  of  arrest,  shall  have  issued,  for  having  beat,  abused,  or 
obstructed  any  officer  of  customs  or  excise  in  the  execution  of  his 
office,  or  for  having  offended  against  any  of  the  laws  made  for  the 
preventing  of  frauds  in  those  revenues,  and  to  which  capias  the 
sheriff  or  other  officer  having  execution  of  such  process  shall  have 
returned  that  such  person  cannot  be  found,  and  the  said  person  shall 
not  have  appeared  to  such  process;  or  shall  knowingly  harbour, 
receive,  or  entertain  any  person,  who,  having  been  in  prison  for 
any  of  those  offences,  shall  have  escaped,  or  who  shaU  have  been 
convicted,  and  shall  fly  from  justice,  shall  forfeit  tOO/.  and  be  ten- 
dered incapable  of  having  a  licence  for  selling  ale,  wine,  brandy, 
or  other  strong  liquors  by  retail  for  the  future ;  one  moiety  of 
which  penalty  shall  be  to  the  king,  and  the  other  to  him  who  shall 
inform  or  sue  for  the  same  in  any  of  the  courts  of  record  in  West- 
minster, or  in  the  court  of  exchequer  at  Edinburgh. 

No  person  shall  suffer  this  penalty  or  disability,  unlets  notice 
shall  have  been  first  given  six  days  before,  in  two  successive  Ga- 
zettes, of  such  person  absconding,  and  also  by  writing  fixed  to  tfie 
door  of  the  parish  church  where  he  last  dwelt.    §  31 . 

By  52  Qeo.  III.  c.  143.  §  1.  in  all  cases  where  any  act  done 
and  committed  in  breach  of  or  in  resistance  to  any  ofthe  laws  for 
collecting  hb  majesty's  revenue,  would  by  tha  laws  then  in  force, 
subject  the  offender  to  suffer  death  as  ffuilty  of  felony  without  he- 
i^fit  of  clergy,  such  act  shall  be  deemed  and  taken  to  be  felony  with 
benefit  of  clergy,  and  punishable  onl^  as  snch,  unless  the  same 
shall  also  be  declared  to  be  felony  without  benefit  of  clergy  by 
this  act. 

By  23  Geo.  III.    c.  79.  §20  ;   26  Geo.  III.    c.  40.    §  31 ;  and 


Digiti 


zed  by  Google 


Excise  Laws,  &f 

280eir.  III.  c.:i7.  §  i4.  in  caie  any  iofdrmaticm  of  mdi  shall  be 
cpmniebced  and  broaght  to  tdal  on  accoant  of  th«  seltoris  of  ahy 
goods  seised  >u  forfeited  by  virtue  of  this  or  any  other  act  "non^  ia 
force  (28  Creo.  III.)  or  hereafter  to  be  madei  relating  to  the  rev^ 
nues  of  customs  or  excise,  or  of  any  ship,  vessel,  or  boat,  or.of 
any  horse,  cattle,  or  carriage,  us^  or  employed  in  removing  or 
carrying  the  same,  wherein  a  verdict  shall  be  found  for  the  ctanuer, 
and  it  shall  appear  to  the  judge  or  court  before  whoAi  th6  same 
shall  be  tried,  that  there  was  a  probable  cause  of  seiiur^,  the 
jiidge  or  conit  shall  certify  that  there  was  a  probable  cause  f(fr 
making  such  seisure;  and  m  such  case  the  claimant  shall  not  be 
entitled  to  any  costs  of  suit,  nor  shall  the  person  who  made  such 
seisure  be  fiable  to  any  action,  indictment,  or  pi'osecution,  on  ac*- 
.couut  thereof;  and  in  case  any  action,  ^c.  shall  be  commenced 
and  brought  to  trial  against  any  person  on  account  of  such  seizure 
(whether  any  information  shall  be  brought  to  trial  to  condemn  the 
satne,  or  not)  and  a  verdict  shall  be  given  against  the  defendant; 
if  the  court  or  judge  before  whom  the  same  shall  be  tried  shall 
certify  that  there  was  a  probable  cause  for  such  seizure,  theli  the 
plaintiffs,  besides  the  things  so  seized,  or  the  value  thereof,  ihaH 
not  be  entitled  to  above  two-pence  damages,  nor  to  any  costs  of 
suit,  nor  shall  the  defendant  be  imprisoned,  or  be  fined  above  oae 
shilling. 

By  28  Geo.  III.  c.  37.  §  28.  if  anv  action  shall  be  commenced 
against  any  person^  for  any  thing  by  him  done  in  pursuance  of  this 
or  any  other  act  now  in  force,  or  hereafter  to  be  made,  relating  to 
the  revenues  of  customs  or  excise,  it  shall  be  commenced  within 
three  months  next  after  the  thing  done,  and  be  laid  in  the  proper 
county ;  and  the  defendant  may  plead  the  general  issue,  and  give 
this  act  and  the  special  matter  in  evidence  at  any  trial  to  be  had 
thereupon ;  and  if  a  verdict  shall  pass  for  the  defendant,  or  the 
plaintiff  shall  become  nonsuited,  or  discontinue  his  action,  or 
judgment  be  given  against  him  upon  demurrer  or  otherwise,  such 
defendant  shall  have  treble  costs  awarded  to  him  against  such 
plaintiff. 

]^  28  Geo.  ill.  c.70.  §30;  24  Geo.  III.  sess.2.  c.  47.  §  85; 
28  Geo.  III.  c.  37.  §  25.  no  writ  or  process  shall  be  sued  opt 
against  any  officer  of  customs  or  excbe,  or  against  any  person 
acting  by  his  order  in  his  aid,  for  any  thing  done  in  the  execution 
or  by  reason  of  this  or  any  other  act  now  in  force,  (28  Geo.  III.) 
or  hereafter  to  be  made,  relating  to  the  said  revenues,  until  one 
calendar  month  next  after  notice  in  writing  shall  have  been  de- 
livered to  him,  or  left  at  the  usual  place  of  his  abode,  by  the  at- 
torney or  agent  for  the  person  who  intends  to  sue  out  such  writ  or 
process ;  in  which  notice  shall  be  clearly  and  explicitly  contained 
the  cause  of  action,  the  name  and  place  of  abode  of  the  person  in 
whose  nanr^e  such  action  is  intended  to  be  brought,  and  the  name 
and  plac0  of  abode  of  the  said  attorney  or  agent ;  and  a  fed 
of  20s.  a(nd  no  more  shall  be  paid  for  the  preparing  and  serving 
such  notice. 
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By  23GeQt.IlI.  c.70.  §31.  24  Geo.  HI.  se8s..2..c.47.  §35; 
28  Geo. III..  C.37.  §20.  it  shall  be  lawful  for  any  officer,  or 
person  acting  in  his  aid,  to  whom  such  notice  shall  be  given,  within 
one  calendar  month  after,  to  tender  amends  to  the  person  com- 
plaining, or  to.  his  agent  or  attorney  ;  and  if  the  same  are  not 
accepted,  to  plead  such  tender  in  bar  to  any  action  grounded  on 
such  writ  or  process,  together  with  the  plea  of  not  guilty,  and 
any  other  plea,  with  leave  of  the  court  in  which  such  action  shall 
be  brought;  and  if,  upon  issue  joined,  the  jury  shall  find  the 
amends  tendered  to  have  been  sufficient,  they  shall  give  a  verdict 
for  the  defendant ;  and  in,  such  case,  or  if  the  plaintiff  shall  be- 
come nonsuited,  or  discontinue  his  action,  or  if  judgment  shall  be 
given  for  such  defendant  npon  demurrer,  then  such  defendant 
shall  be  entitled  to  the  like  costs  as  if  he  had  pleaded  the  general 
issue  only ;  and  if,  upon  issue  so  joined,  the  jury  shall  find  that 
no  amends  were  tendered,  or  that  the  same  were  not  sufficient, 
and  also  against  the  defendant  in  such  other  pleas,  they  shall  think 
proper. 

By  23  Geo.  III.  c.70.  §32;  24  Geo.  III.  sess.  2.  c.  47.  §35. 
28  oeo. III.  c.37'  §27*  no  plaintiff,  where  an  action  shall  be 
grounded  on  any  act  done  by  the  defendant,  shall  be  permitted  to 
produce  any  evidence  of  the  cause  of  such  action,  except  such  as  , 
shall  be  contained  in  the  notice  to  be  g^ven  as  aforesaid,  or  shall  ' 
recover  any  verdict  against  such  officer  or  person  acting  in  his 
aid,  unless  it  shall  be  proved  on  the  trial  that  sueh  notice  was 
given ;  and,  in  default  of  such  proof,  the  defendant  shall  recover 
a  verdict  and  costs  as  aforesaid. 

By  23  Geo.  III.  c.70.  §33;  24  Geo.  HI.  sess.  2.  cr.47.  §3&; 
28 Geo. 111.  c.37.  §28.  if  such  officer,  or  person  acting  in  his 
aid,  shall  neglect  to  tender  amends,  or  shaU  have  tender^  insuf- 
ficient amends,  before  .the  action  brought,  it  shall  be  lawful  for 
him,  by  leave  of  the  court  in  which  such  action  shall  be  brought, 
at  any  time  before  issue  joined,  to  pay  into  court  such  sum  as  he 
shall  think  fit,  whereupon  such  proceedings  shall  be  had  as  in 
other  actions  where  the  defendant  is  allowed  to  pay  money  into 
court. 

Excise  Lictnces, 

By  26  Geo.  II.  c.31.  ^4,  no  licence  shall  be  granted  $o  any 
person  to  keep  an  alehouse,  inn,  victualling-house,  or  to  sell  ale, 
beer,  and  other  liquors  by  retail,  but  at  a  general  meeting  of  the 
justices  acting  in  the  division  where  such  person  resides,  holden 
on  the  1st  of  September,  or  within  twenty  days  after;  and  such 
licence  shall  be  made  for  one  year  only,  to  commence  on  the  29lh 
of  September. 

Nothing  herein  shall  extend  to  alter  the  time  of  granting  licences 
in  any  city  or  town  corporate.     §  10. 

By  3  Geo.  IV.  c.  77.  every  person  to  be  licensed  shall  enter  into 
a  recognizance  in  the  sum  of  30/.  with  two  sureties  in  10/.  each. 


Digiti 


zed  by  Google 


Excise  Laics.  fft 

or  one  in  the  sum  of  20/.  under  tbe  usui^l  condition,  for  maintenance 
of  good  order  and  rule :  and  if  he  shall  be  hindered,  through  sick- 
oeu/  ipfirmitVy  or  any  other  reasonable  cause,  from  attending  in 
person,  the  ucence  may  be  granted  upon  two  sufficient  sureties 
entering  into  such  recognizance,  each  in  the  penalty  of  30/. ;  which 
recognizance,  with  the  condition  thereof,  fairly  written  or  printed, 
shall  forthwith,  or  at  the  next  quarter  sessions  at  farthest,  be 
sent  to  the  clerk  of  the  peace,  under  the  hands  of  the  justices,  to 
he  by  him  duly  entered  and  iiled  ;  and  for  every  licence  granted 
ivithout  taking  such  recognizance,  and  for  every  such  recognizance 
taken  and  not  sent  as  aforesaid,  every  justice  who  signed  it  shall 
forfeit  3/.  6s.  Sd.  No  police  officer,  patrole,  constable,  or  head- 
borough^  are  to.be  sureties. 

But  no  licence  shall  be  granted  to  any  person  not  licensed  ihe 
year  preceding,  unless  such  person  produce,  at  the  general  meet- 
ing of  the  justices  in  September,  a  certificate  under  the  hands  of 
the  minister  and  the  major  part  of  the  churchwardens  and  over- 
,  seers,  and  four  substantial  householders,  or  efse  eight  reputable 
and  substantial  householders  and  inhabitants  of  the* parish  or  place 
where  such  alehouse  is  to  be,  setting  forth,  that  he  is  of  goo4 
fame  and  of  sober  life  and  conv^sation  ;  and  it  shall  be  mention- 
ed in  the  licence  that  such  certificate  was  product,  otherwise  it 
^hall  be  null  and  void. 

Nothing  herein  shall  extend  to  oblige ,  persons  not  licensed  the 
year  preceding  to  produce  certificates  in  any  city  or  town  corpoo 
rate.    §  16. 

J^'  32  Geo.  III.  c.  59.  §  1.  if  any  licensed  person  shall  die,  or 
if  any  licensed  person,  or  the  executors,  administrators,  or  assigns 
of  afky  licensed  person  dying,  shall  remove  from  any  licensed  house, 
or  if  any  such  house  shall  become  unoccupied,  the  late  occupier 
whereof  was  licensed  at  the  last  general  licensing-day  in  Septem- 
ber, then  (except  as  herein  otherwise  provided)  two  or  more  jus- 
tices for  the  division,  at  a  petty  sessions,  may  grant  a  licence  to  the 
executors.  Sec.  of  the  person  dying,  or  to  any  new  tenant  upon 
j'emovaj  or  house  becoming  unoccupied,  to  continue  open  such 
house  till  the  next  general  licensing  day ;  or  sucJi  justices  may 
allow  such  executors,  &c,  possessed  of  the  licence,  to  continue  open 
such  house  until  the  expiration  thereof,  such  executor,  <^c.  obtaining, 
within  thirty  days  after  such  death  or  removal,  or  after  his  enter- 
log  upon  the  possession  of  such  house,  a  certificate,  and  entering 
into  recognizances  as  before  directed ;  which  certificate  and  re- 
CG^izance,  with  the  condition  thereof,  fairly  written  or  printed, 
and  attested  by  the  justices,  shall  forthwith,  or  at  the  next  quarter 
sessions  a,t  farthest,  be  sent  to  the  clerk  of  the  p^ace,  to  be  by 
him  duly  entered  and  filed. 

In  the  counties  of  Middlesex  and  Surrey,  the  justices  at  the 
^ener^l  licensing  meetings  for  the  respective  divisions  are  to  ap- 
point not  less  than  six,  nor  more  than  eight  special  days  of  meet- 
ing at  different  equal  periods  in  the  year  ensuing ;  on  which  days 
two  or  more  justices  may  meet,  and  grant  or  continue  licences  as 
before  mentioned ;  and  the  justices  at  the  general  licensing  meet* 
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in^s,  are  to  cause  due  notice  to  be  given  of  the  times  and  places 
at  which  such  special  meeting  shall  be  holden.     §  2. 

If  any  person  so  licensed  within  the  said  counties,  or  the  execu- 
tors, &c.  of  an^  licensed  person  dying,  shall  remove  from,  or  yield 
up  the  possession  of  such  house,  or  if  any  such  house  shall  be- 
come unoccupied,  then,  before  such  licence  shall  be  continued,  or 
a  new  licence  granted  to  continue  open  such  house,  the  person 
succeeding  shall  appear  at  the  next  special  meeting  for  the  division, 
and  the  justices  assembled  may  (upon  such  certificate  being  pro- 
duced, and  such  recognizance  entered  into,  as  before  mentioned) 
grant  a  licence  to  such  new  tenant,  or  allow  a  continuance  of  any 
licence  before  granted,  in  manner  aforesaid.     §  3. 

Nothing  in  this  act  shall  extend  to  empower  justices  at  petty 
sessions  to  grant  new  licences  for  houses  not  licensed  at  the  general 
licensing  day.     §  4. 

Nothing  herein  shall  extend  to  alter  the  time  of  granting  licences, 
or  to  oblige  persons  not  licensed  the  year  preceding  to  produce 
certificates  in  London.    §  5. 

MThere  the  continuance  of  a  licence  shall  be  allowed,  or  a  new 
licence  granted  as  aforesaid,  at  petty  sessions,  the  clerk  of  the 
peace  for  the  division  shall  record  the  same,  and  shall  be  paid  U. 
each.     §  8. 

By  20  Geo.  II.  c.31.  §.  3.  no  licence  shall  entitle  any  person  to 
keep  an  alehouse  in  any  other  place  than  in  that  in  which  it  was 
first  kept  by  virtue  of  such  licence. 

By  29  Geo.  II.  c.  12.  §.  20.  every  person  who  shall  retail  ale,  beer, 
or  other  Hquors,  in  any  prison  or  house  of  correction,  or  work- 
house appointed  for  the  reception  of  poor  persons,  shall  be  deemed 
a  keeper  of  a  common  alehouse  or  tippling-house,  and  shall  be 
subject  to  the  penalties  on  the  keepers  of  common  alehouses  and 
tippling-houses,  unless  he  shall  obtain  a  licence  for  that  purpose. 

By  3  Geo.  IV.  c.  77.  persons  oflfending  against  their  recogni- 
zances are,  for  the  first  offence,  to  forfeit  a  sum  not  exceeding  fire 
pounds,  with  the  costs  and  cxpences  of  conviction,  or  in  default  of 
payment  within  fourteen  days  to  be  imprisoned  for  one  mo6th; 
for  the  second  offence,  a  sum  not  exceeding  ten  pounds,  and  also 
the  costs  and  cxpences  of  convicting  such  offender,  or  in  default  of 
payment  within  seven  days,  to  be  imprisoned  for  two  months;  awl, 
for  the  third  offence,  it  shall  be  lawful  for  any  justice  of  the  peace, 
upon  complaint  or  information  on  oath  that  such  licensed  persoa 
hath  committed  such  third  offence,  to  issue  a  summons  under  hi^ 
hand  and  seal,  requiring  him  or  her  to  appear  at  the  next 
general  or  quarter  sessions  of  the  peace,  to  answer  to  the  matter 
of  such  complaint  or  information,  and  to  bind  the  person  or  per- 
sons over  to  give  evidence  against  such  persons  so  complained 
of  or  informed  against.  And  if  the  jury  shall  find  such  person 
guilty,  the  justices  may  fine  the  party  in  a  penalty  of  100/.  or  may 
declare  the  recognizance  to  be  forfeited,  and  the  licence  void,  in 
which  case  the  party  shall  be  utterly  disabled  for  .three  years  to 
sell  ale,  spirituous  liquors,  &c.  and  any  licence  granted  to  the* 
ior  that  period  shall  be  void. 
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-  By  36  Geo.  III.  c.  113.  §.7.  every  alehouse-keeper,  victualler, x)r 
retailer  of  beer  or  ale,  who  shall  receive  ioto  his'  custody  any  beer 
or  ale  to  sell  by  retail,  shall,  three  days  before  he  begins  to  dispose 
thereof,  make  an  entry,  at  the  next  office  of  excise,  of  every  house 
or  place  to  be  used,  oti  pain  of  forfeiting  50/. ;  and  all  places  so 
used  without  being  entered,  shall  be  deemed  concealecl. 

By  3  Geo.  IV.  c.  77.  ^8.  no  justice  of  the  peace  or  magistrate 
who  is  a  brewer,  maltster,  distiller,  or  dealer  in  or  retailer  of  ale, 
beer,  or  other  exciseable  liquors,  or  is  concerned  in  partnership 
with  any  person  as  a  brewer,  maltster,  distiller,  or  dealer  in  or  re- 
tailer of  ale,  beer,  or  other  exciseable  liquors,  or  shall  be  the  mana-f 
ger  or  agent  of  or  (or  any  house  licensed  or  about  to  be  licensed  for 
any  of  the  purposes  aforesaid,  at  any  of  the  time  or  times  when  any 
of  the  powers  of  this  act  are  to  be  executed,  shall  act  in  any  of  the 
meetings  for  granting  of  any  licence  or  licences,  authority  or  autho- 
i^ities,  or  shdll  convict,  or  join  in  any  conviction,  or  in  the  deter-r 
luination  of'  any  application  for  a  licence  or  authority  to  a  person 
to  keep  any  house  not  before  licensed,  or  in  the  determination  of 
any  appeal  directed  by  this  act;  and  every  justice  (^f  the  peace,  or 
magistrate,  who  shall  knowingly  or  wilAilly  offend  in  any  of  the 
premises,  shall  for  every  such  offence  forfeit  and  pay  the  sum  of 
100/.  one  moiety  thereof  to  go  to  the  person  who  sues  for  the  same, 
and  the  other  moiety  to  the  king. 

By  36  Geo.  III.  c.  113.  §  17.  nothing  in  this  act  shall  prohibit 
any  person  from  selling  ale  or  beer  in  booths  or  other  places  at  the 
tine  and  place  of  holding  fairs. 

Licensing  Houses  in  Scotland, 

By  44  Geo.  111.  c.  65.  §  5.  no  person  shall  keep  any  alehouse, 
iippling-house,  or  victualling-house,  or  sell  ale,  beer,  spirits,  strong 
.waters,  or  other  exciseable  liquors,  by  retail,  in  Scotland,  but  snch 
persons  only  as  shall  be  annually  allowed  and  licensed  according 
to  the  directions  in  this  act. 

The  magistrates  of  eadi  royal  borough  shall  yearly  on  the  15th  of 
May,  or  the  next  lawful  day  thereafter,,  asseiuble  at  the  time  and 
-place  when  and  where  they  usually  have  met  for  transacting  the 
business  of  the  borough ;  and  they  or  any  two  of  them,  shall,  a^ 
nmch  annual  meeting,  license  for  the  year  ensuing  such  and  so 
many  persons  as  they,  or  any  two  of  them,  shall  think  meet  and 
convenient,  to  keep  alehouses,  tippling-houses,  vicfuallin^-houses, 
or  to  sell  ale,  beer,  or  other  exciseable  liquors,  by  retaU,  within 
such  borough,  or  the  royalty  thereof;  aud  the  said  magistrates  shall 
cause  to  be  delivered  to  each  person  so  licensed*  a  licence,  signed 
by  two  of  them,  and  by  the  clerk  of  the  borough,  denoting  the  pay- 
ment of  the  duty ;  for  each  of  which  licences  a  fee  of  is,  over  and 
above  the  excise  duties,  and  no  more,  shall  be  paid.     §  6. 

The  justices  of  peace  in  each  shire  and  atewartry  are  to  meet  for 
the  same  purposes  on  the  22d  of  May  in  each  year.     §  8. 

If  in  any  royal  borough  there  shall  not  be  a  sufficient  number  of 
,roagistrates  capabje  to.grant  licences  pursuant  to  this  act,  at  any  of 
.the  times  when  licenceti  for  alvbousei^,  cVc.  in  the  ro^al  borough 
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are  to  be  granted;  then  it  sball  be  lawful  foribe  jnstices  of  peace 
for  the  shite  or  stewartry  in  which  such  royal  borough  shall  be 
sitnated  to  grant  licences  for  the  same,  at  the  same  time  %mA  in 
the  same  manner  as  they  do  for  the  shire  or  stewartry.     §  ?• 

Neither  the  commissioners  of  excise,  nor  the  collectors  or  super- 
visors of  excise,  or  any  officers  appointed  by  the  coraDHSsioaers  tv 
deliver  licences  to  retailers  of  spirituous  liquors  or  strong  waters, 
diall  grant  any  such  licence  to  any  person  who  shall  not  produce  a 
licence  granted  to  him  in  due  form  of  law  by  magistrates  or  jus- 
tices of  peace  to  sell  ale,  beer,  or  other  exciseable  liquors,  by  re- 
tail.    §  2. 

If  any  person  licensed  to  sell  ale,  beer,  or  other  exciseable  liquor^ 
shall  die  or  remove  from  the  alehouse  or  place  wherein  such  liquors 
shall  by  virtue  of  his  licence  be  sold,  it  shall  be  lawful  for  the  exe- 
cutors, administrators,  and  assigns  of  the  person  possessed  of  sadi 
house  or  place,  or  the  occupier  thereof,  to  sell  ale,  beer,  or  other 
liqnors  therein,  during  the  residue  of  the  term,     f  10. 

In  case  the  magistrates  of  any  royal  borough,  or  the  justices  of 
peace  of  any  shire  or  stewartry,  shall  neglect  to  assemble  upon  the 
days  and  at  the  times  and  places  before  mentioned,  in  order  to 
admit  and  license,  then  it  shall  be  lawful  to  the  clerk  of  sock 
,  borough,  or  his  deputy,  and  to  the  clerk  of  the  peace  of  such  shire 
or  stewartry,  or  his  deputy,  after  making  an  entry  or  record,  tlMH 
the  magistrates  or  justices  had  neglected  to  assemble  in  pursuance 
of  this  act,  to  deliver  to  every  person  living  within  such  borough, 
shire,  or  stewartry  respectively,  who  shall  apply  for  the  aaoio,  (oft- 
less  such  person  shall  be  disqualified  to  have  a  licence),  a  licence 
as  by  this  act  is  directed,  signed  by  him ;  which  licence  shall  be 
effectual.    §  12. 

In  case  any  such  clerk  or  his  deputy  shall,  in  either  of  the  cases 
before  expressed,  refuse  to  sign  and  deliver  such  licence,  he  abaM 
forfeit  to  each  person  to  whom  such  licence  ought  to  h^vt  been 
delivered  ten  pounds,  with  costs,  to  be  sued  fOr  ite  the  sheriff  oir 
Stewart  court.     §  14.  * 

By  20  Geo.  II.  c.  12.  §  18.  no  justice  of  peace  or  magistrate) 
who  is  a  brewer,  maltster,  distiller;  or  retailer  of  ale,  beer,  or  other 
exciseable  liquors,  or  is  concerned  in  partnership  or  otherwte 
with  any  brewer,  Arc.  shall  act  in  any  of  the  meetings  forgraniilig 
licences,  oi;  convict,  or  join  in  atiy  convictloa  directed  fyy  this  acl^ 
on  pain  to  forfeit  60/.  to  be  recovered  by  any  person  who  wifi  Me 
for  the  same,  iVithin  six  months  after  the  offence,  in  the  cou^  of 
exchequer :  which  penalty  shall  be  paid,  one  moiety  to  the  person 
who  sues,  and  the  other  to  the  collector  oftbe  cess  for  theshire  or 
stewartry  within  which  such  justice,  ^i^.  has  offended,  to  be  applied 
for  the  reparation  of  the  highways  or  bridges. 

Licence  for  retailing  Beer,  Ale,  Cyda^,  and  Perry. 

By  40  Geo.  III.  c.  143.  §  2.  every  person  who  shall  sell  beer  oir 
ale  by  retail,  or  who  shall  sell  cyder  or  perry,  to  be  drank  or  con- 
sumed in  his  honse  or  premises,  shall  take  out  an  exdae  lieenca, 
whidi  shall  bt  grante<l  as  after  mentioned :  viz,  Knny  audi  Kc^nA 
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flbi^l  be  taken  out  witbin  the  limite  of  the  chief  ofiee  9t  exoise  m 
London,  it  shall  be  granted  unckr  thehandsandAealsofkivoofthQ 
commissioners  of  exoise  in  England,  or  of  such,  person  as  they 
shall  appoint ;  and  if  taken  out  in  any  part  of  England  not  within 
the  said  limits,  it  shall  be  gjranted  under  the  hands  and  seals  of  the 
collector  and  supervisor  of  the  district;  and  in  case  such  licence 
ihall  be  taken  out  within  the  limits  of  the  city  of  Edinburgh,  it  shall 
be  granted  under  the  hands  and  seals  of  two  of  the  commissioners 
of  excise  in  Scoland ;  or  if  taken  out  in  any  part  of  Scotland  out  of 
the  said  limits,  it  shail  be  granted  under  the  hands  and  seals  of 
the  collector  and  supervisor  of  the  district* 
'  And  all  licences  granted  by  virtue  of  th»  act  shall  continue  in 
force  until  and  upon  the  10th  of  October  ensuing  the  granting 
thereof.    §  3. 

.  In  cases  where  the  licence  granted  by  justices  of  the  peace  or 
magbtrates,  or  other  competent  persons,  to  keep  €  common  ina, 
ale-house,  or  victualling-house,  shall,  in  pursuance  of  any  charter, 
custom,  or  usage,  be  issued  at  any  time  of  the  year  except  in  the 
month  of  September,  the  excise  licence  required  by  this  act  shall 
be  taken  out  within  ten  days  after  the  date  of  the  licence,  or 
authority  of  the  justices,  &c,  and  continue  in  force  for  twelve 
months.     §  4. 

No  person  shall  sell  beer  or  ale  by  retail,  or  cyder  or  perry 
to  be  drunk  in  his  house  or  premises,  after  the  expiration  of  Iris 
■Uoence,  unless  he  shall  take  out  a  fresh  licence  within  ten  days 
after  the  expiration  of  such  former  one,  and  so  in  like  manner 
renew  such  licence  from  year  to  year :  and  if  any  person  shall  sell 
beer  or  ale  by  retail,  or  cyder  or  perry  to  be  drunk  in  his  house  or 
premises,  without  first  taking  out  a  licence,  and  renewing  the  sane 
as  herein  directed,  he  shall  forfeit  50/.    §  5. 

Upon  the  death  or  removal  of  any  person  so  licensed,  it  shall  be 
:  lawful  for  one  of  thecomikiissioBers  of  excise,  or  the  proper  collec- 
tor^ and  supervisor,  upon  a  cettificate  of  a  justice  of  peace  or  magi- 
strate, or  other  competent  person,  approving  of  the  person  to  whom 
snch  certificate  shall  be  given,  to  authorize  such  person  to  sell  in  the 
same  house  or  premises  during  the  residue  of  the  term.     §  6. 

Neither  the  commissioners  of  excise,  the  persons  appointed  by 
(hem,  nor  the  collectors  or  supcnrvisors  of  excise,  shall  grant  any 
licence  to  sell  beer  or  ale  by  retail,  or  cyder  or  perry  to  be  drunk 
in  the  hofuse  or  premises  oi  the  person  applying  for  the  same,  or 
any  licence  to  sell  spiritnons  Hqners  or  strong  waters,  or  wine  or 
liquors  by  retail,  to  any  person  who  shall  not  produce  a  licence  or 
authority  granted  to  him  by  the  justices  of  peace,  or  magistrates. 
Or  other  competent  persons.    §  7. 

Every  person  having  a  licence  to  keep  a  common  inn,  ale-house, 
or  victualling-house,  disabled  by  conviction  from  keeping  the  same, 
shall  also,  by  such  oocviction,  be  disabled  to  sell  beer  or  ale  by  re- 
tail, or  cyder  or  perry  to  be  drunk  in  his  house  or  premises,  under 
any  exdse  Ifcence ;  and  such  licence  from  the  time  of  such  convic- 
tion shaAl  1)e  void :  and  in  cases  of  prosecution  of  persons  whose 
exc'isifc  Keenceft  shall  ^  become  void,  a  certificate  from  the  cterk  of 
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the  peace  of  such  conviction  shall  be  legd  eridenoe,  which  certifi- 
cate such  clerk  is  to  give  without  a  fee.     §  1] . 

By  the  6  Geo.  IV.  c.54.  §6.  any  brevier  or  brewers  of  strong 
beer  only  in  Great  Britain  for  sale;  who  shall  have  taken  oit 
and  paid  for  his,  her,  or  their  licence  to  brew  at  and  after  the 
rate  of  two  pounds  at  the  least,  may  retail  such  beer  firom  the  pre- 
mises where  such  beer  is  or  has  been  brewed,  and  any  person  not 
being  a  brewer  of  beer,  either  for  sale  or  private  use,  may  sell 
strong  beer  only  brewed  by  any  other  brewer,  in  casks  <x>ntainiog 
not  less  than  five  gallons,  or  in  not  less  than  two  dozen  reputed 
quart  bottles  at  one  time,  upon  such  brewer  or  other  person  re- 
spectively taking  out  an  excise  licence  for  that  purpose. 

Provided,  that  no  such  licence,  shall  authorize  such  brewer  or 
other  person  taking  out  any  such  licence,  to  sell  any  table  beer,  or 
any  beer  to  be  drank  or  consumed  upon  the  premises  where  aoM, 
or  ill  any  shop,  house,  outhouse,  yard,  garden,  orchard,  or  other 
.place  adjoining  the  same,  or  belonging  to  or  occupied  by  the  per- 
son taking  out  such  licence  or  selling  such  beer,  or  in  which  he 
shall  have  any  concern,  or  to  sell,  deal  in,  or  retail  any  other  beer 
whatever. 

Where  the  entered  premises  for  brewing  of  any  brewer  shall  be 
situated  out  of  a  city  or  market  town,  it  shall  be  lawful  for  any 
such  brewer  to  make  entry  of  some  one  place,  room,  storehouse, 
cellar,  shop,  house,  or  outhouse,  for  the  retail  of  beer  in  any  one 
adjoining  city  or  market  town,  and  to  take  out  a  licence  for  and 
retail  therefrom  the  strong  beer  brewed  by  him  at  such  breweiy, 
to  be  drank  or  consumed  elsewhere,  subject  nevertheless  to  the 
several  provbions  and  penalties  herein  contained  and  imposed, 
relating  to  any  brewer  retailing  beer  from  the  premises  whee 
brewed.     §  7. 

Persons  disabled  by  conviction  from  keeping  a  common  ba, 
&c.  shall  not  be  allowed  to  take  out  a  retul  brewer's  licence: 

•  and  if  any  such  person  shall  aftei^  such  conviction  sell  beer  hy 

•  retail,  he  or  she  so  offending  shall  for  every  such  oft'enee  forfeit 
the  sum  of  50/.     §15. 

Licences  for  Canteem. 

By  53  Geo.  HI.  c.  17»  §  49.  it  shall  be  lawful  for  any  two  jni- 
tices  of  the  peace  or  magistrate?,  within  their  respective  jurisdic- 
tions, to  grant  or  transfer  any  licence  for  selling  ale  by.retail,  or 
cyder  or  perry  to  be  drunk  or  consumed  in  any  house  or  premises 
held  as  a  canteen,  or  any  licence  to  sell  spirituous  liquors  or 
,  strong  waters,  or  wine  or  liquor,  by  retail,  to  any  person  who  shall 
hold  any  canteen  under  lease  or  .agreement  from  two  of  the 
principal  officers  of  the  bofird  of  ordnance,  or  two  of  the  comoiis- 
stoners  of  barracks,  without  regard  to  the  time  of  the  year,  or  any 
notices  or  certificates  required  in  relation  to  the  granting  svch 
licences. 

It  shall  be  lawful  for  the  commissioners  of  excise  in  England, 
Ireland,  Scotland,  or  for  any  collectors  or  supervisors,  within  their 
respective  districts,  to  grant  licences. for  selling  beer. or  ale  by 
retail,  or  cyder  or  perry  to  be  drunk  or  consumed  in  the  houses  or 
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{^remises  occupied  as  a  canteen,  or  any  licence  to  sell  spirituous 
iquors  or  strong  waters,  or  wine  or  liquors  by  retail,  to  the  person 
who  shall  bold  such  canteen  under  any  licence,  or  transfer  of  such 
licence,  of  any  justice  or  magistrate. 

General  Licences. 

By  24  Geo.  III.  c.  41.  §  6.  no  person  shall  make  any  exciseable 
commodity  for  sale,  without  first  taking  out  a  licence  for  that 
purpose,  for  which  he  shall  pay  the  sums  imposed  by  law;  and 
no  person  shall  deal  in  brandy,  not  being  a  retailer,  nor  a  rec- 
tifier, nor  a  distiller,  without  first  taking  out  a  licence  for  that 
purpose.  And  if  such  licences  shall  be  taken  out  within  the  limits 
of  the  chief  office  of  excise  in  London,  they  shall  be  granted  under 
the  hands  and  seals  of  two  commissioners  of  excise,  or  of  such 
persons  as  they  shall  appoint,  and  the  duties  shall  be  paid  at  the 
chief  office  of  excise  in  London ;  or  if  taken  out  in  any  part  of 
England  or  Wales,  not  within  the  said  limits,  or  in  the  town  of 
Berwick-upon-Tweed,  they  shall  be  granted  under  the  hands  and 
seals  of  the  collectors  and  supervisors,  within  their  respective  dis- 
tricts, and  the  duties  shall  be  paid  to  the  collector,  within  whose 
collection  they  shall  be  so  granted ;  and  if  taken  out  within  the 
limits  of  the  city  of  Edinburgh,  they  shall  be  granted  under  the 
hands  and  seals  of  two  of  the  commissioners  of  excise  in  Scotland, 
or  of  such  persons  as  they  shall  appoint,  and  the  duties  shall  be 
paid  at  the  chief  office  of  excise  in  Edinburgh  ;  or  if  taken  out  in 
any  other  part  of  Scotland,  without  the  limits  aforesaid,  they  shall 
be  granted  under  the  hands  and  seals  of  tlie  collectors  and  super- 
visors within  their  respective  districts,  and  the  duties  shall  be  paid 
to  the  collector  within  whose  collection  they  shall  be  so  granted. 

Every  person  who  shall  take  out  any  such  licence,  is  to  take 
out  a  fresh  licence  ten  days  before  the  expiration  of  twelve  calendar 
months  after  taking  out  the  first  licence,  and  in  the  same  manner 
to  renew  such  licence  from  year  to  year,  paying  the  like  sum  for 
eaoh  new  licence  as  is  by  this  act  required  for  the  fircone. 

Persons  in  partnership,  and  carrying  on  their  trade  in  one  house 
or  shop  only,  shall  not  be  obliged  to  take  out  more  than  one  li- 
cence ;  and  do  one  licence  shall  authorize  any  person  t^  make  any 
of  the  commodities  herein  mentioned,  in  any  other  house  or  place 
than  the  houses  or  places  wherein  he  did  make  the  same  at  the 
time  of  granting  such  licence.    §  8. 

Transfer  of  Licences. 

By  58  Geo.  III.  c.  103.  upon  the  death  of  any  person  licensed, 
or  upon  the  removal  of  any  person  from  the  house  or  premises  in 
which  his  licence  shall  authorize  him  to  make  or  manufacture, 
deal  in,  vend,  or  sell,  any  exciseable  commodity,  any  one  of  the 
commissioners  of  excise,  or  the  proper  collector  and  supervisor, 
may  authorize  the  executors,  administrators,  or  the  wife  or  child 
of  the  deceased  person,  or  the  assignee  or  assigns  of  the  person 
removing,  to  carry  on  the  trade  in  the  same  house  or  premises 
during.the  residue  of  the  term. 
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Horn's  and  Places  for  Mpping  and  lauding  Goods, 

St  law,  no  goods  (except  fish  British-taken,  sea-coal,  stoac,  mad 
bestials)  can  be  laden  or  put  off  from  any  quay  or  wharf  into  any 
ship,  lighter,  or  boat,  to  be  transported  any  where  beyond  seas ;  aor 
■hall  any  goods  brought  from  beyond  seas  (except  fish  British-takea, 
bestials,  and  salt)  be  taken  up  o^  laid  on  Ifluid  out  of  any  ship, 
lighter,  or  boat,  not  being  leak  or  wreck,  but  at  lawful  hours,  ms. 
from  the  1st  of  March  to  the  30th  of  September  between  sun-risiag 
and  aun-setting,  and  from  the  30th  of  September  to  the  Ist  of 
March  between  seven  in  the  morning  and  four  in  the  afternoon, 
and  only  upon  such  open  places,  quays,  oV  wharfs,  as  shall  be  ap- 
pointed by  his  majesty  8  commission  out  of  the  court  of  exchequer  in 
JEogland  or  Scotland  respectively^  without  special  sufferance  and 
leave  from  the  officers  of^customs ;  on  forfeiture  of  such  goods,  or 
the  value  thereof,  and  100/.  by  the  owner  and  master,  or  other 
person  taking  charge  of  the  vessel  or  of  the  merchant's  goods  da- 
ring the  voyage.  And  all  ports,  and  the  places,  members,  or  creeks 
belonging  thereto,  as  shall  be  lawful  for  landing  and  diachargii^ 
.lading  or  shipping  of  goods,  and  also/  the  extents,  bounds,  and 
limits  of  the  said  ports,  havens,  or  creeks,  shall  be  appointed  bj 
such  commission  as  aforesaid;  and  the  customers,  colLecton, 
comptrollers,  and  searchers  of  the  head-ports,  or  their  anfficieot 
deputies  or  servants,  shall  reside  at  such  members,  creeks,  or 
places,  and  give  due  attendance,  for  entering,  clearing,  and  passing 
shipping,  and  discharging  of  ships,  and  ^ithfully  to  perrarm  all 
other  due  discharge  of  duty,  on  forfeiture  of  office  and  tOO/. 

Goods  imported  into  the  port  of  London  may  be  landed  and  mi- 
laded  at  any  of  the  lawful  quays  and  places  of  shipping  and  laod- 
ing  goods  between  the  Tower  of  London  and  London  Bridge,  and 
between  sun-rising  and  sun-setting  Crom  the  10th  of  September  to 
the  1 0th  of  March,  and  between  six  in  the  morning  and  six  in  the 
evening  from  the  10th  of  March  to  the  iOth  of  September,  giving 
notice  to  the  proper  officerR  ;  and  officers  refusing  to  be  preseat 
shall  forfeit  5/.  for  every  default. 

By  13 &  14  Car.  II.  c.  II.  §  21.  all  goods  which  shall  be  per- 
mitted to  be  landed  and  taken  up  by  bills  at  sight,  bills  at  view,  or 
sufferance,  shall  be  landed  only  at  such  convenientqnays  or  whar^ 
as  the  customer,  collector,  or  comptroller,  shall  appoint. 

By  57  Geo.  III.  c.  1 16.  §  2.  it  shall  be  lawful  tor  any  pefsoa  to 
receive  or  take,  at  any  time  before  and  until  suiHiet,  from  the  30lk 
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of  September  to  the  Ist  of  March,  into  any  ^ip  orTemel  bound 
to  parts  beyond  the  seas,  any  soods,  wares,  or  merchandize,  which 
may  be  lawfully  exported,  and  which  have  been  put  oflf  or  water- 
borne  from  any  quays  in  the  port  of  London,  within  the  legal  hours 
for  putting  ofi'  the  same. 

By  36  Geo.  HI.  bi  82.  §  1.  if  any  goods  imported  (except  dia* 
monds,  jewels,  pearls,  precious  stones,  bullion  ;  fresh  fish  British 
taken,  imported  in  British  ships,  navigaUd  and  registered  accord- 
ing to  law ;  and  except  turbots  and  lobsters,  however  taken  or  im- 
ported), whether  such  goods  are  liable  to  duty  or  not,  shall  be 
unshipped  or  landed  without  the  presence  of  the  proper  officer  of 
customs,  either  on  Sundays,  holidays,  or  any  other  days,  all  such 
goods  shall  be  forfeited,  and  may  be  seized  by  any  officer  of  customs. 

By  43  Geo.  III.  c.  68.  §  3.  pearls,  emeralds,  rubies,  and  all  other 
precious  stones  and  jewels,  except  diamonds,  shalUbe  regularly  en- 
tered at  the  custom-house,  and  landed  in  the  presence  of  the  proper 
officer  in  like  manner  as  other  goods  on  which  duties  are  granted. 

Fish-  of  every  kind  whatever,  of  British  taking  and  curing, 
caqght  by  the  crews  of  vessels  built  in  Great  Britain,  or  Ireland, 
or  the  Islands  of  Jersey,  Guernsey,  or  Man,  or  in  any  of  the  co- 
lonies, plantations,  islands,  or  territories  in  the  possession  of  his 
Majesty,  and  wholly  belonging  to  and  owned  by  his  Majesty *s  sub- 
jects, and  navigated  and  registered  according  to  law,  may  be  im- 
ported into  Great  Britain  in  such  ships  without  payment  of  any 
duty.  But,  before  such  fish  shall  be  admitted  to  entry,  the  master 
or  person  having  the  command  of  the  vessel  shall  make  oath,  before 
the  collector  or  other  chief  officer  of  customs  at  the  port  of  impor- 
tatiouy  that  such  fish  was  caught  and  cured  wholly  by  his  Ma- 
jcsty^s  subjects.     §  6,  7. 

Outward  Entry  before  and  after  Lading, 

By  1  Eliz.  c.  11.  §  4.  no  master  or  other  person  taking  charge 
of  the  ship,  shall  receive  or  take  into  any  ship  whatever,  any  goods 
(except  fish  British-taken,  sea-coal,  stone,  and  bestials)  to  be 
ti:ansported  into  parts  beyond  seas,  before  he  has  signified  to  the 
customer  of  the  port  where  he  lades,  and  other  officers  in  the  open 
custom-house,  that  he  intends  to  lade,  and  to  what  place  bound ; 
nor  shall  depart  such  port  before  he  in  like  manner  signify  to  them 
his  lading,  and  what,  merchants  and  others  have  laden  with  him, 
and  truly  answered  such  questions  as  shall  be  administered  to  him 
by  the  customer  or  other  officer  concerning  the  goods  he  has  laden, 
being  examined  on  his  oath  or  otherwise  in  the  open  custom-house, 
under  the  penalty  of  100/. 

And  by  13  &  14  Car.  II.  c.  II.  §  3.  no  master  or  other  person 
takinff  charge  of  any  ship,  British  or  foreign,  of  war  or  otherwise, 
bound  for  parts  beyond  the  seas,  shall  take  in,  or  suffer  to  be 
taken  into  or  laden  aboard  such  ship,  any  British  goods  for  ex- 
portation, until  he  shall  have  entered  such  ship  in  the  book  of  the 
customer,  or  collector  and  comptroller  of  the  port  of  Jading,  to- 
gether with  the  name  of  such  master,  the  burden  of  such  ship,  the 
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number  of  guns  and  ammunition  ihe  carries,  and  to  what  place 
she  intends  to  sail ;  and,  before  he  shall  depart  with  his  ^ip  oat 
of  sm^h  port,  shall  deliver  to  the  satd  officers  a  contient  in  writing 
nnd^r  his  hand  of  the  names  of  every  merchant  and  othet  person 
that  shall  have  laden  any  goods  on  board  such  ship,  together  With 
the  ii^arks  and  numbers  of  such  goods;  and  shall  likewise  pab- 
licty  in  the  open  custom-house,  upon  his  oath,  to  the  best  of  his 
knowledge,  answer  to  such  questions  as  shall  be  demanded  of  him 
by  the  sard  officers,  or  their  deputies,  concerning  the  goods  on 
hoatid ;  upon  forfeiture  of  100/. 

The  mertrhAtat  having  entered  his  goods  outward,  and  received 
his  cocket  or  certificate,  he  is  to  keep  it  nntii  he  shall  ship  ^nt 
hh  goods  Ho  enteted,  when  he  is  to  deliver  it  to  the  searcher,  to- 
gether Mth  the  mark  and  number  of  the  goods. 

fttvard  Entry,  or  Rtfwrt  of  Ship^i  Arrital. 

By  1  Eliz.  ci  11.  §  5.  no  master  or  other  person  taking  charge 
of  Vltay  fehip  whatever,  wherein  any  goods  (except  fish  British-takeo, 
sea-'eoal,  istone,  ami  hestials)  shall  be  laden,  and  brought  from  any 

Salt  bey6nd  sea,  shall  discharge  any  goods  thereout,  ^intil  he  has 
eclared  to  the  customer,  or  other  ofliccr  at  the  port  of  arrival, 
the  names  of  the  merchants  or  laders,  and  truly  answered  such 
questions  concernmg  the  goods  on  board,  as  shall  be  administered 
to  him  by  such  tnistomer,  &c,  openly  in  the  custom-house,  or 
dtherivitit,  oft  oath,  if  required ;  tfnder  the  penalty  of  lOOl. 

By  Id  &  14  Car.  II.  1. 11.  §2.  no  ship  arriving  frofn  parts 
beyond  the  seas  shaH  be  above  three  days  coming  from  Grayesend 
to  theplaeeof  her  discharge,  in  die  river  Thames,  without  touching 
or  staying  at  any  wharf,  quay,  or  place  adjoining  <o  either  shore, 
between  Gravesend  and  Chester  quay,  unless  apparently  hindered 
by  contrary  winds,  draught  of  water,  or  other  just  impediments  to 
be  TiHow^d  by  such  persons  as  are  appointed  for  managing  the 
customs,  »Xrc. ;  and  then,  or  before,  the  master  or  purser  for  that 
voyage  shall  make  a  just  and  true  entry  upon  oath  of  the  burden, 
cdftitfeftCs,  ttid  lading  of  stich  ship,  with  the  particular  marks,  num- 
ben»,  qualities,  aiid  contents  of  every  parcel  of  goods  therein 
hf<t6n,  to  the  best  of  his  knowledge ;  and  also  where,  and  in  what 
port  she  took  in  her  lading,  x)f  what  country  built,  how  manned, 
abd  who  was  toaster  during  the  voyage,  and  who  are  owners 
thereof;  and,  in  all  out-ports  or  members,  shall  come  directly  up  to 
the  place  of  unlading,  as  the  a)ndition  of  the  port  requires,  and 
admit  and  make  entry  as  aforesaid ;  upon  forfeiture  of  100/. 

By  26  Geo.  III.  c.40.  §  11.  the  master  or  other  person  taking 
charge  of  any  ship  in  which  goods  shall  be  imported  into  Great 
Britain,  shall,  within  twenty -four  hours  after  the  arrival  of  such 
ship  at  such  plaoos  as  shall  be  appointed  by  the  coramissiorters  of 
customs,  make  entry,  upon  oath,  of  her  built,  burden,  and  iadtng, 
with  the  marks,  numbers,  and  contents  of  every  parcel  of  goods 
on  l>oard,  to  the  best  of  his  knowledge  and  belief,  and  perform 
every  thing  in  relation  thereto,  before  the  customer,  collector,  or 
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'other  chief  f^ficer  of  oustoms,  in  the  maofier  directed  by  19  <^  H 
Car.  II.  c.  11,  uader  the  penalty  of  ^00/. 

Any  merchant  may  break  bulk  in  aqy  lawful  port,  and  pay  cus- 
toms for  no  more  than  he  shall  enter  and  land;  provided  tb^ 
master  or  purser  of  the  ship  shall  first  make  declaration  upon  oath, 
before  any  two  principal  officers  of  the  port,  of  the  true  content 
of  his  ship's  lading ;  and  shall  likewise  make  declaration  upon  oath,  . 
before  the  customer,  collector,  comptroller,  or  surveyor,  or  any 
two  of  them,  at  the  next  port  in  this  kingdom  where  his  ship  shall 
arrive,  of  the  quantity  and  quality>of  the  goods  landed  at  the  fir^t 
port,  and  to  whofn  they  did  belong. 

By  13  Sc  14 Car.  11.  c.ll.  §  3.  no  captain,  master,  purser,  or 
other  person  taking  charge  of  any  ship  of  war,  Brjtish  of  foreign, 
wherein  any  goods  are  brought  froqn  parts  beyond  the  seas,  shall 
suffer  any  such  goods  to  be  discharged,  before  he,  or  the  person 
taking  charge  of  the  merchant's  goods  for  that  voyage,  shall  have 
declared  in  writing  under  his  hand,  to  the  customer,  or  collector 
apd  comptroMer  of  the  port  where  he  arA-iyeth,  the  names  of  every 
merchant  or  laderof  any  goods  aboard,  together  with  the  nMulbcrs 
and  mi^rks,  and  the  quantity  and  quality  of  every  parcel  ofgpod^, 
to  the  best  of  his  knowledge,  and  shall  have  answered  upop  his 
oath  to  such  questions  concerning  such  goods  as  shall  be  publicly 
administered  unto  him  in  the  open  custpm-hpuse  by  the  said 
officers  or  their  deputies,  upon  pain  to  forfeit  100/. ;  and  such 
ship  shall  be  liable  to  all  searches  and  rules  which  merchant-ships 
are  sul^ect  to,  by  the  usage  of  his  majesty's  custom-house,  except 
victualling  bills  and  entering;  and  upon  refusal  to  make  such  en- 
tries as  by  this  act  is  directed,  as  well  outwards  as  iqwards,  t|)p 
officers  of  customs  may  freely  enter  and  go  on  board  such  sbip^, 
and  bring  from  theiice  on  shore  into  his  majesty's  storehouse  u\\ 
goods  prohibited  or  uncustomed  which  shall  be  found  aboard. 

By  13  <^  14  Car.  11.  c.  11.  §  22.  oo  ship  or  boat  apppinted  for 
the  carriage  of  letters  and  packets  shall  (unless  in  such  cases  as 
shall  be  allowed  by  the  proper  officers  of  customs)  import  ox  export 
any  goods  into  or  out  of  parts  hcyond  seas,  upon  forfeiture  of  100/. 
to  be  paid  by  the  master,  with  th^  loss  of  his  place :  and  all  the 
goods  found  on  board  shall  be  forfeited. 

Powers  vf  Officers. 

By  13  ^  14  Car.  II.  c.  11.  §  4.  the  officers  of  custon^s  are  au- 
thorized to  go  and  enter  aboard  any  ship,  as  well  ships  of  war  as 
merchant  ships,  and  from  thence  to  bring  on  shore  all  goods  pro- 
hibited or  uncustomed,  except  jewels,  if  they  be  outwafd  bound  ; 
and  if  they  be  ships  inward  bound,  from  thence  to  brix^g  pn  shore  . 
into  l^is  majesty's  storehouse,  all  small  parcels  of  fine  goods,  or 
other  goods  which  shall  be  found  in  cabins,  chests,  trunks,  or 
other  small  package,  or  in  any  private  or  secret  pl^ce,  in  or  out  of 
the  hold  of  the  ship,  which  may  occasion  a  just  suspicion  that 
they  were  intended  fraudulently  to  be  conveyed  away,  and  all 
other  sorts  of  goods  whatever  for  which  the  duties  of  customs  were 
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not  paid  or  compounded  for  within  twenty  days  after  the  first  entry 
of  the  ship,  to  be  put  and  remain  in  the  said  storehouse  until  the 
duties  thereupon  be  satisiiedy  unless  such  officers  shaH  see  just 
cause  to  allow  a  longer  time. 

Officers  of  excise  may  ^o  on  board,  and  search  and  seize,  as  of- 
licers  of  customs,  for  spirits,  &c. 

Manifests. 

By  26  Geo.  111.  c.  40.  §  ].  no  goods  shall  be  imported  into 
Great  Britain,  in  any  ship  or  vessel  belonging  in  whole  or  in  part 
to  his  miyesty's  subjects,  unless  the  master  or  person  having  the 
charge  of  such  ship  shall  have  on  board  a  manifest,  signed  by  him, 
containing  the  name  of  the  port  where  the  goods  mentioned  there- 
in shall  have  been  shipped,  the  name  and  built  of  the  ship,  with 
the  tonnage,  according  to  the  register  thereof,  with  the  name  c^ 
the  master,  and  of  the  port  to  which  she  belongs,  and  a  particular 
account  of  the  cargo,  and  of  all  packages  of  goods  on  board,  with 
the  marks  thereon  ;  and  the  particulars  of  the  cargo  stowed  loose ; 
and  the  following  particulars  in  words  at  length,  viz.  the  number 
of  the  packages,  with  a  particular  description  thereof,  whether 
leaguer,  pipe,  case,  bales,  box,  <Src. 

This  act  shall  not  extend  to  permit  any  goods,  which  are  now 
by  law  required  to  be  accompanied  with  certificates,  to  be  imported 
without  the  same.     §  2. 

Before  any  ship  shall  be  cleared  out  for  Great  Britain  from  any 
port  or  place  of  the  British  dominions  Jn  foreign  parts,  the  master 
shall  deliver  a  manifest  to  the  chief  officer  of  customs ;  and  if  no 
officer  of  customs  shall  be  there,  then  to  the  principal  officer  or 
magistrate,  or  some  other  person  specially  appointed  by  him  for 
that  purpose,  who  shall  take  a  duplicate  thereof,  and  indorse  oo 
the  original  his  name,  with  the  day  it  was  produced,  and  then  re- 
turn the  original  to  the  master  before  the  clearing  of  the  ship ;  at 
which  time  he  shall  transmit  the  duplicate,  under  his  hand  and 
seal,  to  the  collector  and  comptroller  of  customs  at  the  port  in 
Great  Britain  to  which  the  goods  are  consigned.     §  3. 

By  26  Geo.  III.  c.40.  §5.  if  any  goods  shall  be  imported 
into  Great  Britain  in  any  ship,  belonging  in  whole  or  in  part  to 
his  majesty's  subjects,  from  any  port  in  foreign  parts,  without  such 
manifest,  or  shall  not  be  described  therein,  or  shall  not  agree 
therewith,  the  master,  or  person  having  charge  of  such  ship,  shall 
forfeit  double  the  value  of  the  goods,  with  the  full  duties  payable 
thereon. 

Every  master,  or  person  having  charge  of  any  ship  belonging  in 
whole  or  in  part  to  his  majesty's  subjects,  laden  with  goods  as 
aforesaid,  and  bound  to  any  port  in  Great  Britain,  shall,  on  his 
arrival  within  four  leagues  of  the  coast  thereof,  upon  demand, 
produce  such  manifest  to  such  officer  of  the  customs  as  shall  first 
come  on  board,  and  deliver  to  such  officer  a  true  copy  thereof 
subscribed  by  him ;  who,  on  the  back  of  the  original,  shall  certify 
the  day  it  was  produced,  and  such  copy  delivered  to  him,  and 
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skall  likewise  certify  upon  the  back  of  sack  copy  the  day  it  was 
produced,  and  skall  fortbwith  transmit  such  copy  to  tke  collector 
and  comptroller  of  tke  ports  to  wbicb  tke  coods  by  suck  manifest 
skall  appear  to  be  consigned ;  and  tke  said  master  or  person  skall 
in  like  manner  produce  to  tke  officer  of  customs  wko  skall  first 
come  on  board  suck  skip,  upon  ker  arrival  witkin  tke  limits  of  tke 
port  in  wkick  tke  cargo,  or  any  part  tkereof,  is  intended  to  be  dis- 
ckarged,  suck  manifest,  and  deliver  to  kim  a  true  copy  tkereof 
subscribed  by  kim ;  wko,  after  proceeding  in  tke  manner  directed 
Mritk  respect  to  tke  first  production,  skall  transmit  suck  copy  to 
tke  collector  and  comptroller  of  tkat  port :  provided,  tkat  no  suck 
master  or  person  skall  be  obliged  to  deliver  more  tkan  two  copies 
of  kis  manifest,  if  ke  skall  produce  to  tke  officer  wko  skall  after- 
wards come  on  board,  kis  manifest,  witk  a  certificate  on  tke  back 
tkereof  as  aforesaid :  provided  also,  tkat  if  any  manifest  delivered 
up  to  tke  collector  and  comptroller  of  any  port  wkere  suck  skip 
arrives,  skall  contain  an  account  of  goods  not  tkere  to  be  landed, 
but  wkick  skall  appear  to  be  consigned  to  some  otker  port,  suck 
collector  and  comptroller  skall  certify  upon  suck  manifest,  under 
tkeir  kands,  suck  part  of  tke  cargo  as  skall  tkere  kave  been  deli- 
veref],  and  deliver  back  tke  original  manifest  to  tke  master,  or  per- 
son baving  ckarge  of  tke  skip ;  and  so  in  like  manner  until  suck 
skip  shall  arrive  at  ker  last  port  of  disckarge.     §  6. 

If  any  suck  master  or  person  skall  not  produce  kis  manifest,  and  , 
give  a  copy  tkereof  to  suck  officers  as  aforesaid,  or  skall  not  give 
an  account  of  tke  destination  of  his  skip,  or  skall  give  a  false 
account  of  tke.  destination  thereof,  in  order  to  evade  tke  pro- 
duction of  tke  manifest,  ke  shall  forfeit  double  the  value  of  tke 
goods,  witk  tke  full  duties  payable  thereon ;  and  if  any  suck  officer 
shall  neglect  to  certify  on  the  back  of  such  manifest  tke  production 
thereof,  and  tke  delivery  of  suck  copy,  he  shall  forfeit  100/.     §  7. 

The  master,  or  person  having  charge  of  the  ship,  shall,  at  tke 
time  ke  makes  kis  report  or  entry  of  the  ship  at  tke  custom-kouse, 
deliver  kis  manifest  to  tke  collector,  or  chief  officer  of  customs  at 
the  port,  on  pain  of  forfeiting  200/.     §11. 

If  any  package  which  shall  have  been  reported  by  tke  master, 
or  person  kaving  ckarge  of  tke  ship,  shall  be  wanting,  and  not 
found  on  board  such  ship ;  or  if  the  goods  reported  shall  not  agree 
witk  tke  manifest ;  or  if  eitker  tke  report  or  manifest  skall  not 
agree  witk  tke  cargo  found  on  board  suck  skip ;  the  roaster,  or 
person  having  charge  of  suck  skip,  skall  forfeit  200/. :  provided, 
that  in  case  any  goods  skall  be  imported  without  such  manifest,  or 
in  case  the  manifest  shall  not  agree  witk  tke  report,  or  skall  be  de- 
faced or  incorrect,  or  skall  not  agree  witk  the  goods  on  board,  and 
it  shall  be  made  appear  to  the  satisfaction  of  the  commissioners  of 
customs  that  the  cargo  imported  was  wholly  taken  on  board  in 
foreign  parts,  naming  the  particular  places,  that  no  part  thereof 
has  been  since  unshipped,  and  that  the  manifest  has  been  lost  or 
mblaid  without  fraud,  defaced  by  accident,  or  incorrect  by  mis- 
take; in  such  case  tke  penalties  kereinbefore  inflicted  skall  not  be 
incurred.     §  12. 
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In  case  any  goods  shali,  from  urgent  necessity,  be  taken  on  board 
any  ship  after  the  manifest  shall  have1>een  attested,  the  master,  er 
person  having  charge  of  such  ship,  shall  make  out  and  sign  a  sepa* 
tate  manifest  of  all  such  goods  so  taken  on  board  ;  which  mani* 
fest  shall  be  subject  to  every  provision  to  which  manifests  properly 
attested  are  subjected ;  and  in  such  case  the  penalties  inflicted 
with  respect  to  goods  imported  without  a  manifest  shall  net  be  in* 
curred,  if  the  urgent  necessity  of  so  taking  such  goods  on  board 
9hall  be  made  to  appear  to  the  satisfaction  of  the  commissioners  of 
customs. 

By  the  5  Geo.  IV.  c.  43.  §  18.  it  is, enacted,  that  every  captain 
or  master  of  any  ship  or  vessel,  in  which  any  goods,  wares,  or  mer- 
chandise shall  be  shipped  or  laden,  shall  keep  or  cause  to  be  kept 
a  cargo  book,  in  which  shall  be  entered  the  particulars  of  all  goods, 
wares,  and  merchandize  ladeu  on  board  such  ship  or  vessel,  and 
the  dates  and  times  when  the  same  shall  be  taken  on  board  i  and 
if  any  captain  or  master  of  any  ship  or  vessel,  or  any  person  hav- 
ing charge  of  any  ship  or  vessel,  shall  sign  any  false  or  untnie 
bill  of  lading,  or  any  bill  of  lading  specifying  and  containing  any 
greater  or  other  quantity  of  goods,  wares,  or  merchandise  than 
shall  have  been  actually  delivered  and  laden  on  board  such  ship  or 
vessel  by  the  person  or  persons  for  whose  use  such  bill  of  lading 
shall  be  given  at  the  time  of  his  signing  such  bill  of  lading,  or  any 
bill  of  lading  varying  in  quantity  or  date  from  the  entry  to  be  made 
in  such  cargo  book  as  aforesaid ;  or  if  any  captain  or  piaster  of 
any  such  vessel  shall  neglect  or  refuse  to  caus^  such  cargo  book  to 
be  kept,  or  such  entries  to  be  made  therein  as  aforesaid,  or  shall 
make  or  cause  to  be  made  any  untrue  entry  in  such  cargo  book, 
every  such  captain  or  master  shall,  for  every  such  ofience,  forfeit 
the  sum  of  100/. 

Coods  not  stared  in  Main  Hold, 

By  26  Geo.  111.  c.40.  §  9.  if,  upon  the  arrival  of  any  ship 
within  the  limits  of  any  port  in  Great  Britain,  for  the  discharge  of 
the  cargo  or  any  part  thereof,  there  shall  be  any  goods  which, 
from  necessity,  or  from  the  nattre  of  the  cargo,  must  be  unavoid- 
ably stowed  out  of  the  main  hold  (except  such  part  of  the  cargo 
as  is  stowed  in  the  chains,  or  in  other  parts  on  the  outside  of  the 
ship),  the  o^cer  of  customs  who  shall  first  go  on  board  shall  mark 
or  seal  such  packages,  in  such  manner  as  he  shall  be  directed  by 
the  commissioners  of  customs,  and  shall  keep  apartUiular  accooai 
thereof;  which  mark  or  seal  shall  not  be  alterer!,  defaced,  or 
broken^  before  the  goods  contained  in  such  packages  ahall  be 
landed,  either  at  the  lawful  quays,  or  at  such  otber  places  as  dball 
be  allowed  for  that  purpose  by  special  sufferance,  in  the  presence 
of  a  superior  officer. 

If  any  of  such  marks  or  seals  shall  be  altered,  deffteed,  or 
broken,  with  the  privity  of  the  master,  pr  person  hawi«g  charge  of 
the  ship,  he,  and  also  the  mate,  or  person  next  in  command,  shall 
forfeit  200/.  caA:h.    S  1<^« 


igitized  by  Google 


Digiti 


CusioiHs.  83 

Customi'  Duties. 

By  26  Geo.  III.  c.  40.  §14.  every  importer,  proprietor,  or 
consignee,  of  any  goods  imported  into  Great  Britain,  shall,  withiii 
twenty  days  aftier  the  master  or  per89n  having  charge  of  the  ship 
shall  Imve  made  his  report  or  ^try,  or  after  the  expiration  of  the 
time  within  which  he  is  required  bylaw  so  to  do,  make  a  due  entry 
in  writing  with  the  collector  or  other  chief  oliicer  of  customs  at  the 
f>ort  where  the  ship  shall  arrive,  of  all  the  goods  by  them  im- 
ported in  such  ship,  or  of  which  they  are  the  importers,  and  sfaalt 
pay  the  duties dlie  thereon,  in  ready  mooey,  within  the  time  afore- 
b-aid ;  and  if  they  shall  fail  in  so  doing,  it  shall  be  lawful  for  the 
ofiicers  of  customs  to  convey  such  goods  to  his  majesty's  ware* 
house  at  the  custom  house,  for  security  of  the  duties;  and  if  the 
iiuties  are  not  paid  within  three  months,  they  shall  be  s6ld,  and 
the  produce  applied  agreeably  to  the  12  Ann.  c.  8;  but  nothing 
herein  shall  extend  to  the  selling  of  any  goods  which  may  by  law 
I*e  entered  and  warehoused  upon  bond  or  security  being  given  for 
the  duties. 

Where  goods  brought  to  his  majesty's  storehouses  for  security 
of  the  duties  have  remained  there  six  months  unentered,  the  com- 
missioners of  customs  may  ^^ause  them  to  be  sold  by  public  auc- 
tion, or  inch  of  candle;  and  the  produce  is  first  to  foe  applied  to 
the  payment  ot  the  freight,  primage,  warehouse-room,  and  other 
charges,  next  the  duties,  and  the  overplus  to  the  proprietor. 

By  38  Geo.  III.  c«33.  §11.  in  all  cases  where  goods  shall  be 
lost  or  destroyed  by  unavoidable  accident,  after  the  duties  of  cus- 
toms have  been  paid  for  the  same,  and  previous  to  the  landing,  it 
shall  be  lawful  for  any  fout  of  the  commissioners  of  customs  in 
Englatid,  ot  any  three  in  Scotland,  to  return  the  said  duties  to  the 
importers  <6r  proprietors  of  such  goods,  in  such  manner  as  tKev  shall 
JHdgre  expedient ;  provided  proof  shall  be  made  to  the  satismction 
of  the  said  commissioners,  that  such  goods  were  lost  or  destroyed 
by  unavoidable  accident,  and  not  from  want  of  due  care  on  the  part 
oi  the  proprietor  "or  his  agent. 

By  12  Car.  II.  c.  4.  §  4.  all/  goods  liable  to  the  payment  of 
dftttes,  imported  into  any  port,  place,  or  creek  of  Great  Britain, 
by  way  of  merchandize,  and  unshi)>ped  to  be  laid  on  land,  before 
the  ditties  are  duly  paid,  or  lawfully  tendered  to  the  collector 
thereof,  or  his  deputy,  with  the  consent  and  agreement  of  the 
comptroller  and  surveyor  there,  or  one  of  them  at  least,  or  agreed 
for  in  the  custom-house,  shall  be  forfeited ;  one  moiety  to  the 
king,  and  the  other  to  him  who  will  seize  or  i«ue  for  the  same. 

By  13 «&  14 Car. II.  c.  II.  §7.  ii*  any  goods  shall  be  taken  into 
an  V  bark,  hoy,  ligliter,  barge,  wherry,  or  boat,  out  of  any  ship 
arriving  from  foreign  parts,  without  a  warrant,  and  the  presence 
of  one  or  more  officers  of  customs,  such  bark,  <Jtc.  shall  be  forfeited, 
iu<\  thii  nmslcr,  purser,  boatswain,  or  other  mariner  of  any  ship 
nv^anl  bourrd,  knowing  and  consenting  lliercto,  shall  forfeit  the 
ralne  of  the  goods  so  unshipped. 
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By  24  Geo.  III.  sess.  2.  c.47.  §  28.  all  goods  found  on  board 
any  ship,  of  which  no  report  hath  been  made,  shall  be  forfeited. 

By  5  Geo»  I.  c.  11.  §  4.  all  goods  not  reported,  and  found  after 
clearing  the  ship  by  the  officers  of  customs,  shall  be  forfeited. 

By  13  &  14  Car.  II.  c.  11.  §  6.  if,  after  the  cleanng  of  any  ship 
by  the  proper  officers  of  customs,  and  discharging  the  watchmen 
or  tidesmen,  there  shall  be  found'  on  board  such  ship  any  goods 
which  have  been  conceafed  from  the  said  officers,  and  for  which 
the  duties  have  not  been  paid,  the  master,  or  person  h&ving  charge 
of  the  ship,  shall  forfeit  100/. 

By  0  Geo.  II.  c.35.  §  27.  all  goods  found  concealed  on  board 
any  ship,  after  the  master  shall  have  made  his  report  at  the  custom- 
bouse,  and  which  shall  not  be  mentioned  in  the  said  report,  shall 
be  forfeited^  and  may  be  seized  and  prosecuted  by  any  officer  of 
customs;  and  the  master,  or  person  having  charge  of  such  ship, 
(in  case  he  was  privy  to  the  concealment)  shall  torfeit  treble  the 
value  of  the  goods  so  found. 

By  5  Geo.  III.  c.43.  §  I.  all  goods  which  shall  be  found  con- 
cealed in  any  package,  or  among  any  of  the  goods  contained 
therein,  after  the  same  shall  have  been  carried  to  his  majesty's 
storehouse,  in  pursuance  of  13  Sc  14  Car. II.  c. II.  and  which 
shall  not  have  been  entered  within  twenty  days  after  the  ship's 
report,  and  the  duties  paid  or  secured,  or  which  shall  be  found 
concealed  in  any  package,  or  among  any  of  the  goods  therein  con- 
tained,  which  shall  be  brought  on  shore  by  special  sufferance  from 
the  commissioners  of  customs  at  the  application  of  the  proprietor, 
and  which  shall  not  be  particularly  specified  in  such  application, 
shall  be  forfeited,  and  may  be  seized  by  any  officer  of  customs. 

By  24  Geo. III.  sess. 2.  c.47.  §  28.  where  the  master  of  any 
ship  shall  report  any  bales  or  other  packages,  cqntenti  unknown, 
for  exportation  in  the  same  ship,  it  shall  be  lawful  for  any  officer 
of  customs  to  open  such  bales  and  packages,  and  examine  the  con- 
tents thereof,  or  to  bring  them  on  shore  to  his  msyesty's  ware- 
house, if  necessary,  and  such  officer  shall  be  indemnified  for  so 
doing ;  and  in  case  it  shall  appear  that  such  bales  or  packages 
shall  contain  goods  prohibited  to  be  imported,  shall  be  forfeited ; 
and  if  not  so  prohibited,  they  shall  be  discharged  witli  the  duties 
due  thereon,  and  shall  not  be  permitted  to  be  exported  before  the 
duties  are  paid,  without  leave  from  the  conimissioi:ers  of  customs. 
By  27  Geo.  III.  c.  32.  §  10.  where  the  master  of  any  ship  shall 
report  any  bales  or  other  packages  for  exportation  in  the  same 
ship,  whether  the  contents  thereof  shall  be  mentioned  in  the  report 
or  not,  it  shall  be  lawful  for  any  officer  of  customs  to  open  such 
bales  and  packages,  and  examine  the  contents  thereof,  or  to  bring 
them  on  shore  to  his  majesty's  warehouse  if  necessary ;  but  this 
act  shall  not  extend  to  any  ship  coming  from  any  part  of  Asia, 
Africa,  or  America. 

By  13  <&  14  Car.  II.  c.  11.  §4.  if  any  master,  purser,  boat- 
swain, or  other  taking  charge  of  any  ship,  or  any  other  person 
whatever,  shall  suffer  any  truss,  bale,  or  other  package,  to  be 
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opened  on  board  the  ship^  and  the  goods  therein  to  be  embezsled; 
carried  away,  or  put  into  any  other  form  or  package,  after  the  ship 
comes  into  her  port  of  discharge,  the  said  master,  &e.  shsH  forfeit 
106/. 

By  46  Geo.  IIL  c.  20.  $  16.  there  shall  not  be  paid,  upon  the 
exportation  of  any  goods  entitled  to  either  drawback  or  bounty 
upon  exportation,  any  drawback  or  bounty,  if  the  goods  are  in 
bales  press-packed,  unless  the  species,  quantities,  and  qualities 
thereof  shall  be  verified  by  the  master  packer,  or,  in  his  absence, 
by  his  servant,  who  shall  have  actual  knowledge  of  the  contents  of 
the  bales,  in  the  following  manner :  viz.  If:the  goods  are  packed 
at  the  port  whence  they  are  to  be  exported,  or  within  ten  miles 
thereof,  then  by  oath,  subscribed  on  the  entry  or  cocket,  before 
the  collector  or  comptroller,  or  other  chief  officer  of  customs  at 
such  port ;  and  if  packed  at  any  greater  distance,  then  on  the  like 
oath,  made  before  some  magistrate  or  justice  of  peace  for  the 
county  or  place  where  such  master  packer  shall  reside. 

Delivering  Cocket$  for  Goodi  exported. 

By  48  Geo.  IIL  c.  128.  §  1.  it  shall  not  be  lawful  for  any  person 
to  Me  or  put  off  or  from  any  quay,  wharf,  or  other  place  on 
land,  into  any  ship,  vessel,  lighter,  boat,  or  bottom,  any  goods 
whatever,  with  intent  to  export  the  same  to  parts  beyond  the  seas^ 
until  he  shall  have  delivered  to  some  one  of  the  comptroUing 
isearchers  of  customs  a  true  copy  of  the  codcet  or  entry  (with  the 
indcwsement  thereon)  for  all  such  goods  so  intended  to  be  ex^ 
ported ;  and  it  shall  be  lawful  for  the  said  searchers,  or  other  of- 
Dcers  of  customs,  to  detain  any  goods  for  which  the  shipping-bill, 
or  cx^  of  the  cocket,  with  the  imlorsement  thereon,  shall  not  have 
been  clelivered  as  aforesaid. 

By  26  Geo.  III.  c.  40.  §  17.  every  master,  or  person  having 
charge  of  any  ship,  on  board  of  which  any  goods  shall  be  shipped 
for  exportation  from  Great  Britain,  shall,  upon  demand,  delivef 
to  ever^  officer  of  customs  who  shall  come  on  board,  either  within 
the  limits  of  any  port  in  Great  Britain,  or  within  four  leagues  of  the 
coast  thereof,  every  cocket  delivered  to  him  by  the  proper  officers 
of  customs  at  the  port  where  the  ship  shall  have  been  cleared  out, 
for  the  inspection  of  such  officers,  under  the  penalty  of  100/. ;  and 
if  such  officer  shall  ^nd  any  of  the  goods  on  board  not  to  corre- 
spond with  the  cocket,  he  may  seize  the  said  goods,  which  shall  be 
forfeited  ;  or  if  he  shall  discover  that  any  of  the  packages  indorsed 
upon  the  cocket  are  not  on  board,  the  master,  or  person  having 
charge  of  the  ship,  shall  forfeit  20/.  for  each  such  package. 

Drmvback,  Bomnitf,  or  Premium. 

By  26  Geo.  III.  c.  30.  §  20.  no  goods  entitled  to  drawback, 
bounty,  or  premium,  shall  be  put  on  board  anv  ship  for  exporta- 
tion to  foreign  parts  by  any  persons  (except  the  proper  officers  of 
the  revenue),  other  than  such  person  as  shall  be  authorized  for 
tbair  purpose  by  licence  from  the  commissioners  of  customs,  who 
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are  hereby.  authoHzed  to  grant ihesame,  and  to  require  sncli  lecii- 
rity  as  they  shall  deem  necessary,  by  bond  or  otherwise,  to  be  giren 
by  the  persons  to  whom  they  shall  grant  such  licence,  for  the  actual 
dellirery  of  the  whole  of  the  goods  on  board  such  ship  to  the  officers^ 
of  the  revenue  stationed  on  board,  and  for  the  faithlul  and  incor- 
rupt dealing  in  every  respect  of  such  persons  in  regard  to  such 
gcNods;  which  person  shall^  upon  carrying  such  goods  on  board  any 
ship,  give  information  thereof  in  writing  to  the  master,  or  person 
then  in  charge  of  the  ship,  for  enabling  the  master  to  give  no- 
tice^ as  required  by  this  act,  previous  to  his  clearing  put  wiSi  draw- 
back or  bounty  goods ;  which  licence,  when  granted,  shall  not  be 
withdrawn,  unless  the  person  licensed,  or  some  other  person  em- 
ployed by  him,  and  with  hb  privity,  shall  be  convicted  of  some  act 
against  anv  law  now  made,  or  hereafter  to  be  made,  to  secure  the 
revenue  ot  customs  or  excise. 

The  tonmilssioners  of  customs  shall  grant  such  licences  to  all 
persoite  who  are  now  by  law  entitled  to  put  on  board  such  goods, 
and  who  shall  give  such  security  as  the  said  commissioners  shall 
deenA  necessary,  and  to, no  other  person.    §  21. 

By  27  Geo.  III.  c.  13.  §  3.  nothing  in  Uiis  act  shall  extend  to 
allow  the  exporter  from  Great  Britain  to  foreign  parts  of  any  foreign 
goods,  any  drawback  of  the  duties  of  customs  paid  upon  the  im- 
portation thereof  into  Great  Britain,  unless  such  goods  shall  be  duly 
entered  for  exportation  with  the  proper  officer  of  customs,  and  ac- 
tually shipped  on  board  the  vessel  in  which  they  are  to  be  exported, 
within  three  years  from  the  time  such  goods  were  originally  imported 
(such  time  to  be  accounted  from  the  mastcr*s  report  inwards  of  hb 
ship),  and  unless  sufficient  proof  be  also  made,  by  certificate  from 
the  proper  officers,  of  the  due  entry  and  payment  of  the  duties  in- 
wards upon  such  goods,  and  by  the  oath  or  affirmation  of  the  mer- 
chants importing  and  exporting,  verifying  the  truth  thereof,  and  the 
name  of  the  searcher  or  under-searcher  in  the  port  ofLondon,  orof 
the  searcher  of  any  of  the  out-ports,  testifying  the  shipping 
thereof ;  and  unless  sueh  drawback  be  claimed  within  two  years 
after  such   goods  shall  be  shipped  for  exportation. 

By  49  Geo.  III.  c.  98.  §  39.  all  foreign  goods  which  have  been 
regularly  imported  into  Great  Britain,  and  exported  from  theoce 
to  parts  beyond  the  seas,  and  afterwards  re-imported,  shall  be 
subject  to  the  duties  of  customs  granted  upon  the  importatioa 
thereof. 

Goods  Coastwise, 

By  13  &  14  Car.  II.  c.  11.  §7.  any  goods  shipped  or  put  on 
board  any  ship  to  be  carried  forth  to  the  open  sea  from  any  one  port, 
creek,  or  member  in  Great  Britain,  to  be  landed  at  any  other  place 
thereof,  without  a  sufferance  or  warrant  first  obtained  from  the 
officers  of  customs,  shall  be  forfeited ;  and.  the  master  of  every 
•ship  taking  in  goods  to  be  so  carried,  shall,  before  the  departure 
of  the  ship  out  of  the  port,  take  out  a  cocket,  and  become  boowi 
to  his  majesty  with  good  security,  in  the  value  of  the  goods,  for 


Digiti 


zed  by  Google 


Customs*  87 

the  delivery  thereof  in  some  port  or  place  in  Great  Britain,  and  to 
return  a  certificate  within  six  months,  under  the  hands  and  seals  of 
the  proper  ofiicem  of  the  port  of  discharge,  upon  forfeiture  of  th6 
bond  and  security. 

By  8  Geo.  I.  c.  18,  §  10.  if  any  goods  brought  into  auy.)>ort 
within  this  kingdom  from  any  port  within  the  same,  by  coast-cooket, 
transire,  letpass^orcertificat^e,  shall  be  unshipped  to  be  landed,  be- 
fore such  cocket/  ^c.  be  delivered  to  the  customer,  or  collector  or 
comptroller  of  the  port,  or  without  a  warrant  or  sufferance  from 
them  for  ,the  landing  thereof,  the  master  of  the  vessel  knowing  or 
consenting  thereto  shall  forfeit  the  value  of  the  godds'  unshipped  ; 
and  the  goods  abo,  if  of  foreign  production  or  manullEu^ture,  or  the 
value,  ^hall  be  forfeited,  if  they  shall  be  landed  without  the  pre- 
sence of  an  othcer  of  customs. 

By  82  Geo.  III.  c.50.  §  1.  it  shall  be  lawful  for  any  person  to 
remove  or  carry  forth  to  the  open  sea,  any  goods  shipped  according 
to  the  directions  of  this  act,  at  any  port,  creek,  or  member  of  any 
port  in  Great  Britain,  to  be  landed  at  any  other  port  or  place  in 
Great  Britain,  without  taking  out  any  cocket,  or  giving  any  bond  for 
the  delivery  thereof,  subject  to  the  exemptions  and  regulations 
herein  mentioned. 

No  goods  prohibited  to  be  exported  frowtk  Great  Britain,  nor  any 
goods  liable  to  duty,  return  of  premium,  or  bounty,  or  entitled  to 
any  allowance  for  waste  on  exportation,  or  on  being  brought  coast- 
wise, nor  any  goods  warehoused  upon  the  importation  thereof,  on 
payment  of  a  certain  duty,  and  afterwards  carried  coastwise  for  ex- 
portation, nor  any  goods  liable  to  duty  of  customs  on  importation  or 
exportation,  unless  the  amount  of  such  duty  on  the  whole  of  the 
cargo  shall  not  exceed  live  pounds,  ahall  be  allowed  to  be  removed 
to  be  carried  coastwise,  in  any  ship,  vessel,  boat,  or  hoy,  from  any 
port,  creek,  or  member  of  a  port,  in  England,  Wales,  or  town  of 
Berwick,  until  the  roaster  or  person  having  the  charge  thereof  shall 
have,  taken  out  a  cocket,  and  become  bound  for  the  delivery  of  such 
goods  as  required  by  law ;  or  to  be  laden  on  board  any  ship,  vessel, 
boat,  or  hoy  in  Scotland,  for  being  carried  coantwise  to  any  part  of 
Great  Britain,  unless  the  master  or  person  having  the  charge  thereof 
shall  have  obtained  a  sufferance,  warrant,  or  permit,  for  lading  the 
same,  and  become  bQuud  in  the  value  of  the  goods  coutained  in  such 
sufferance,  ^c.  or  in  the  indorsement  made  thereon,  as  herein  di- 
rected, for  the  due  landing,  the  same,  and  (the  dangers  and  accidents 
of  the  seas  excepted)  for  returning  a  certificate  from  the  chief  officer 
of  customs  at  theport,  member,  or  creek,  where  landed,  within  six 
months,  to  the  officer  of  customs  tp  whom  such  security  hath  been 
.  given,  that  such  goods  were  there  landed,  upon  the  penalty  of  for- 
feiting the  security.     §  1, 

All  goods  allowed  by  this  act  to  be  carried  coastwise  without 
cocket  and  bond,  may  be  laden  on  board  any  ship,  vessel,  boat,  or 
boy,  British-built,  owned  and  navigated  according  to  law,,  at  any 
port,  creek,  or  member  of  a  port,  in  England,  Wales,  or  town  of 
Berwick,  by  sufferance  or  warrant,  aad  may  be  cvried  forth  to 
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the  open  seas,  to  be  landed  in  any  port  or  place  in  Great  Britaia, 
by  transire  or  letpass  only,  and  at  any  port,  creek,  or  member  of 
a  port  in  Scotland,  by  sufferance,  warrant,  br  permit,  and  may  be 
removed  in  like  manner  by  such  sufferance,  warrant,  or  permit 
only,  indorsed  as  herein  directed :  provided,  that  nothinr  in  this 
act  shall  be  construed  to  require  any  transire  or  letpass  where  the 
ship  or  vessel  does  not  go  to  opan  sea,  or  where  codiet  and  bond, 
or  transire  or  letpass,  were  not  required  by  law.   §  2. 

No  goods  laden  at  any  port,  creek»  or  place  in  Scotland,  by  suf- 
ferance, warrant,  or  penpit,  and  without  codiet  and  bund,  or  with- 
out cocket,  shall  be  removed  without  such  sufferance,  >varrant,  or 
permit  accompanying  the  same,-  and  a  certificate  of  the  ship- 
ping officer  indorsed  thereon  of  the  particulars  of  the  goods 
shipped.     §  3. 

If  the  master  or  person  having  the  charge  of  any  ship,  vessel, 
boat,  or  hoy,  in  which  any  goods  shall  be  shipped,  to  be  carried 
coastwise  in  Great  Britain,  shall  proceed  without  cocket,  &c.  as 
herein  directed,  he  shall  forfeit  50/.     §  4. 

If  any  goods  brought  into  any  port  or  place  in  Great  Britain 
from  any  other  port  or  place  therein,  by  cocket,  &c.  as  hereia 
required,  shall  be  unshipped  to  be  landed,  before  such  cocket,  &^ 
shall  be  delivered  to  the  customer,  or  collector  and  comptroller  of 
the  port,  and  wammt  or  sufferance  obtained  from  them  for  the 
landing  tl^reof,  the  master  or  person  having  charge  of  the  ship, 
&c.  sludl  forfeit  the  value  of  Uie  goods ;  and  if  any  such  goods 
shall  be  landed  without  the  presence  of  an  officer  of  customs, 
they  shall  be  forfeited,  or  the  value.     §  5. 

If  goods  shipped  to  be  carried  coastwise,  shall  be  found  by  any 
officer  of  customs  to  exceed  the-quaotity  expressed  in  the  cocket,* 
«&c.  the  excess  shall  be  forfeited ;  but  if  it  shall  appear  to  the 
satisfaction  of  the  commissioners  of  customs,  that  such  iexcess  has 
arisen  by  mistake,  thev  may  waive  the  forfeiture.    §  7,  8« 

No  bond  for  the  delivery  or  discharge  of  any  goods  ctrrieif 
coastwise  shall  be  chargeable  with* stamp  duty.    §  II, 

By  55  Geo.  III.  c.  118.  §  3.  it  shall  be  lawful  for  the  commis- 
sioners of  customs  in  England  and  Scotland,  whenever  it  shall 
appear  to  them  necessary,  for  the  relief  and  accommodation  of  the 
coasting  trade,  to  authorise  any  officer  of  customs  stationed  at  any 
creek,  harbour,  basin,  or  out-station,  at  which  goods  or  passengers 
may  be  shij^ied  to  be  carried  coastwise,  to  take  the  coast-bond 
or  transire,  or  other  documents  required  for  the  dearance  of  such 
vessels,  and  for  the  delivery  of  such  goods  or  pameagers  in  the 
port  or  place  for  which  entered,  or  in  some  other  port  or  place 
in  Great  Britain,  and  to  return  the  certificates  required  to  he. 
produced  from  the  4>fficers  of  the  customs  of  the  port,  member,  or 
creek,  harbour,  basin,  where  such  goods  and  passengers  ar«  to  be 
landed,  certifying  that  such  goods  and  passengers  were  there 
landed :.  and  every  bond,  transire,  or  document  taken  by  such' 
officer,  shall  be  as  valid  as  if  taken  at  the  cnstom-hoose  by  the 
collector  and  comptroll^  of  the  port. 
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Shipt  from  and  ta  Ireiand. 

By  55  Geo.  III.  c.  118.  §  1.  it  shall  be  lawful  for  the  commis-. 
sioners  of  customs  in  England  and  Scotland^  whenever  they  shall 
deem  it  proper,  to  permit  ships  arriving  from  Ireland  to  enter 
inwards  at  such  creeks,  harbours,  or  basins,  where  a  principal 
coast-officer  or  comptroller,  or  other  principal  officer  of  the  cus- 
toms, shall  be  stationed,  before  whom  it  shall  be  lawful  for  the 
master  of  the  ship  to  make  oath  of  the  bulk,  burden,  contents,  and 
lading  of  such  Vessel,  with  the  marks,  numbers,  and  contents  of 
every  parcel  of  goods  on  board,  instead  of  proceeding  to  the  regu* 
hur  custom-house  of  the  port ;  and  also  to  do  at  such  creek,  &c^ 
.  eyery  thing  in  relation  thereto,  conformably  to  the  laws  in  forc^ 
imder  the  like  penalties  and  forfeitures  as  such  entries  are  noir 
required  to  be  made  in  the  custom-house  before  the  collector  ^r 
chiief  officer  of  the  port. 

It  shall  be  lawful  for  the  said  commissioners,  whenever  thej^ 
skall  deem  it  proper,  to  permit  the  master  of  such  shipe-as  may 
intend  to  lade  and  clear  outwards  at  any  such  creeks,  harbours,  or. 
basins  for  Ireland,  to  enter  such ,  ships  with  the  principal  coa^t-, 
officer  and  comptroller,  or  ottie^  principal  officer,  instead  .of  pro-) 
ceeding  to  the  regular  custbm-^ouse  of  the  port,  and  to  mak^.qfi^ 
before  them  to  the  truth  of  the  content  of  the  lading  of  such  ship  ; 
and  the  master  thereof  is  to  answer  such  questions  opncerning, 
such  ship  and  voyage  as  shall  be  demanded  of  him  by  the  saict 
officer,  under  the  like  penalties  as  are  provided  by  the  laws  in, 
force  in  respect  to  such  oaths  and  questions  as  are  required  to 
be  taken  and  answered  before  the  collector  or  chief  officer  of  the 
port.     §  2. 

By  56  Geo.  III.  c.08.  §  1.  it  shall  be  lawful  for  the  commisr 
sioners  of  customs  in  England  and  Scotland,  whenever  they  may 
deem  it  proper,  to  authorize  the  principal  coast-officer  or  comp- 
troller, or  other  principal  officer  of  customs,  at  any  creek,  harbour,. 
or  basin  of  Great  Britain,  to  take  the  entries  of  goods  imported  in 
any  vessel  from  Ireland,  or  intended  to  be  laden  on  board  any  ve9sel 
bound  to  Ireland,  so  far  as  respects  such  produce  of  the  United 
Kingdom,  as  is  permitted  to  pass  from  one  country  to  the  other^ 
without  payment  of  duty. 

Bondn. 

By  48  Geo.  III.  c.  84.  ^  13.  every  bond  which  shall  be  entered 
into,  in  relation  to  the  revenue  or  business  of  customs,  shall  con- 
tinue in  full  force  for  two  years,  and  may  be  prosecuted  and  put  i^ 
9uitat  any  time  within  two  years  from  the  time  limited  in  the  con- 
liitioQ  of  every  such  bond  for  the  perfoiinaiiqq  thereof;  and  from 
the  expiration  of  such  two  years,  every  bond  upon  which  no  prose- 
cution fidiall  have  bee il  commenced,  shall  be  void,  and  may  be  can- 
celled and  destroyed,  as  in  16  Geo.  III.  c.  48.  is  directed* 
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CaumierfeiiingS^sfferttncei,  Sfc. 
By  23  Geo.  III.  c,  50.  §  6.  if  any  person  shall  counterfeit,  rase, 
or  falsify  any  imfferance,  warrant,  cocket,  traniire,  letpass,  certi- 
ficate, permit,  or  any  other  custom-chouse  warrant,  document,  or 
instrument,  or  any  indorsement  thereon,  by  diis  act  required,  he 
shall  f<Hfeit  200/.  and  such  sufferance,  ^c.  shall  be  void. 

By  27  Geo.  III.  c.  32.  §  15.  in  case  any  goods  or  commodities 
whatever,  or  any  vessels,  boats,  horses,  cattle,  or  carriages,  shall  be 
seized,  as  forfeited  by  virtue  of  any  act  relating  to  the  revenue  of 
customs,  it  shall  be  lawful  for  the  commbsioners  of  customs  in 
England  or  Scotland,  on  evidence  given  to  their  satisfaction  that 
the  forfeiture  arose  without  any  intention  of  fraud  in  the  proprie- 
tor of  such  goods.  See,  to  order  the  same  to  be  restored  to  such 
proprietor,  in  such  manner,  and  on  such  conditions,  as  under  the 
•irctimstances  of  the  case  shall  appear  to  the  commissioners  rea- 
ionable,  and  as  they  shall  think  nt  to  direct;  and  if  the  proprietor 
stutfl  comply  with  the  terms  prescribed  by  the  commissioners,  it 
iihall  not  be  lawfol-lor  the  officer  who  shall  seize  such  goods,  Ac 
or  any  other  pet9QiiWlns  behalf,  lo  proceed  li»r  the  coBdeoMMlioB 
thereof:  but  if  the  proprietor  sfa^  not  ooBply  with  the  terms  pre- 
tpcrified,  such  officer  shall  pi»ttetJA^the  condemnation,  as  if  this 
law  had  not  been  made :  ffmi^,  that  if  the  proprietor  shall  ac- 
cept the  condi^pBs  pre^ci  ^ed  by  the  commissioners,  he  shall  not 
have  or  be  fitted- to  any  damage  on  account  of  the  setxure,  or 
maintain  any  action  for  the  same. 

Penalties  and  Forfeitures. 

By  49  Geo.  Ill,  c.65.  §  1.  it  shall  be  lawful  for  any  two  or 
more  justices  of  peace  for  any  county,  riding,  division,  city,  or 
liberty,  wherein  the  offence  shall  arise,  or  wherein  the  offender  shall 
be  founds  to  examine  inio,  hear,  and  determine  all  prosecutions 
for  penalties  incurred  by  any  offence  against  this  or  any  act  now  in 
force,  or  hereafter  to  be  made,  relating  to  the  revenue  of  costoias ; 
and  tbe  said  justices,  upon  information  exhibited  before  them,  for 
the  recovery  of  any  such  penalty,  shall  summon  the  party  accused, 
and,  iipon  his  appearance  or  default,  proceed  to  the  examination  of 
the  matter  of  fact,  and  upon  due  proof  thereof,  either  upon  the 
voluntary  confession  of  the  party,  or  upon  the  oath  of  one  or  more 
credible  witnesses,  to  convict  the  offender  in  the  said  penalty :  and 
in  case  of  non-payment  thereof,  the  said  justice  shall  cause  the  same, 
by  warrant  of  distress  and  sale  under  their  hands  and  seab,  to  be 
levied  upon  the  goods  and  chattels  of  the  offender,  and  in  defftoltof 
sufficient  distress,  to  commit  the  offender  to  an^  gaol  in  the  county 
wherein  the  offence  shall  have  arisen,  or  wherem  the  offender  shaU 
have  been  found,  there  to  remain  for  six  months,  or  until  the 
penalty  shall  be  paid. 

In  all  proceedings  before  any  justice  of  peace  for  any  fine, 
penalty,  or  forfeiture,  incurred  under  any  act  now  in  force,  or  here- 
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after  to  be  raade^  relating  to  \he  reYeiitie  of  customs,  the  leaving  a 
summons  at  the  house  or  usual  place  of  residence  of  the  party,  and; 
directed  to  such  party  by  his  right  or  assumed  naniie,  shall  be  (ex- 
cept where  particular  provisions  are  or  shall  be  made  for  sumraori-t 
ing  offenders^  or  for  condemning  seizures  made  from  persons  un- 
known) decerned  to  be  at  good  and  sufficient  a  summons,  and  as^ 
legal  and  effectual  a  notice,  as  if  personally  served  upon  such; 
party,  and  as  if  directed  to  him  by  his  proper  name.     §  3. 

Where  any  party  shall  be  convicted  before  any  two  or  more^ 
justices  of  peace,  in  any  penalty  incurred  by  any  offence  against 
any  ^ct  relating  to  the  revenue  of  customs,  wherein  no  power  of 
mitigation  shall  be  given,  or  where  it  shall  be  given  not  specifically 
by  the  same  act,  but  only  by  reference  to  some  other  law,  it  shall 
be  lawful  for  the  justices,  in  cases  where  they  shall  deem  it  expe«'  ' 
dient,  to  mitigate  the  penalty,  so  as  the  sum  to  be  paid  by  the 
party  be  not  less  than  one  half  of  the  amount  of  the  penalty  in 
which  be  shall  have  been  convicted.     §  4. 

Where  any  such  offender  shall  be  comtnitted  to  gaol  for  default 
of  distress,  and  shall  there  remain  until  the  expiration  of  the 
period  for  which  he  shall  have  been  committed,  he  shall  be  wholly    . 
discharged  from  the  payment  of  the  penalty.     §  5. 

No  information  or  proceeding  for  any  fine,  penalty,  or  forfeiture 
incurred  by  any  offence  against  any  act  now  in  force,  or  hereafter 
to  be  made,  relating  to  the  revenue  of  customs,  shall  be  exhibited 
before  any  justice  of  peace,  after  the  expiration  of  six  months  from 
the  time  of  committing  the  offeQcc.     §  6. 

By  56  Geo.  HI.  c.  104-  §  14.  it  shall  be  lawful  for  any  t^vo  or 
more  justices  of  peace,  for  any  county,  city,  riding,  division,,  or 
li|>erty,.to  examine  into,  hear,  and  determine  all  prosecutions  foi; 
the  condemnation  of  any  seizure  made  by  virtue  of  any  act  re- 
lating to  the  revenue  of  customs ;  and  the  said  justices,  upon  in- 
formation exhibited  before  them,  for  the  condemi>ation  of  any 
such  seizure,  shall  proceed  thereon  in  the  same  manner,  and  witn 
the  like  powers  as  are  given  to  them  by  any  law  of  exc'ise. 
^hipi'  Registry. 

By  4  Geo.  IV.  c.41.  all  the  former  laws  relative  to  the  regisr 
tering  of  British  vessels  are  repealed ;  and  by  section  2.  no.  vessel 
of  15  tons  or  upwards  shall  be  entitled  to  the  privileges  of  a  British-    ' 
built  ship,  unless  the  owner  or  owners  shall  have  obtained  a  certi-    • 
ficate  of  its  registry  from  persons  authorized  .to  grant  it. 

But  no  vessel  under  thirty  tons,  and  solely  engaged  in  the  fishery 
on  the  banks  of  Newfoundland,  or  the  parts  adjacent,  or  on  the 
banks  or  shores  of  Quebec,  Nova  Scotia,  or  New  Brunswick,  &c. 
shall  be,  while  so  employed,  required  to  be  registered. 

Any  ship  or  vessel,  not  being  duly  registered  ac<.!ording  to  the  . 
provisions  of  this  act,  and  exercising  the  privileges  of  a  British  ship, 
is,  with  all  guns,  furniture,  ammunition,  &c,  liable  to  be  forfeited 
to  any  of  his  majesty's  officers  of  customs.     §  4. 

No  ship  is  entitled  to  be  registered,  except  it  be  Britisli-built,  or 
except  it  be  built  in  the  Isle  of  Man,  or  the  Islands  of  Guernsey  or 
Jersey,  or  in  the  British  colonies  or  plantations  in  Asia,  Africa,  or 
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Aaertcat  or  of  Malta,  Gibraltar,  or  Heligoland,  or  except  tlieyare 
prises,  or  hare  been  condemaed  for  carrying  on  the  slate  trade.  §  6« 

And  no  ship  or  vessel  b  to  enjoy  the  privileges  of  a  British  ship, 
after  she  diall  have  been  repaired  in  a  foreign  oooatry,  if  such  re- 
pairs exceed  twenty  shillings  a  ton,  unless  soch  repairs  have  been 
•ecessary  by  extraordinary  damage,  and  to  enable  such  ship  to 
perforfli  her  voyage,  or  to  return  honne.    §  6. 

British  ships  declared  tobennseawordiy,  orbebg  stranded^  lAuSk 
be  incapable  of  beine  recovered  or  repaired,  are  disentitled  to  the 
fnivileges  oi  a  Britii^-bailt  ship  for  any  purposes  of  trade  cv  navi* 
gation  ;  and  British' iJiips  ci^itared,  or  sold  to  foreigners,  are  not 
to  be  again  entitled  to  registry.    §  7,  8. 

Slips  are  to  be  registcrod  at  the  port  to  which  they  belong;  bat 
the  commissioners  of  his  majesty's  customs  may,  if  they  shall  see 
fit,  permit  the  registry  at  other  ports;  and  the  port  to  which  a  vessel 
is  deemed  to  belong,  shall  be  the  nearest  port  to  the  residence  of 
some  or  one  of  the  owners  thereof;  and  where  any  owner  shall  have 
sold  his  share,  the  vessel  must  be  registered  de  novo.    §  10. 

No  person  who  has  taken  the  oath  of  allegiance  to  any  foreign 
state,  unless  he  afterwards  become  a  denisen,  or  naturalized  sub- 
ject, can  be  entitled  to  be  the  owner  of  any  ship  or  vessel  authorised 
to  be  registered  by  virtue  of  this  act.    §  11. 

By  tl]^  22d  section,  the  name  of  the  vessel  must  be  painted  on 
the  stem,  and  after  registry  must  not  be  altered. 

Persons  applying  for  a  certificate  of  the  registry  of  any  ship  or 
vessel,  must  produce  the  builder's  certificate  of  the  particulars  of 
such  ship,  whidi  must  be  verified  on  oath.    §  83. 

If  the  ship's  registry  should  be  lost,  the  commissioners  of  his  nui- 
jesty 's  customs  i|re  authorized  to  permit  the  registry  de  novo.  §  24. 

Persons  wilfully  detaining  the  certificate  of  ship's  registry,  are 
snbjectto  the  penalty  of  lOOl. ;  and  if  persons  detaining  the  c«tifi- 
cate  abscond,  the  commissioners  of  the  customs  are  aathorized  to 
grant  a  firesh  certificate,    f  26. 

Vessels  condemned  as  prizes,  or  for  breach  of  the  lavrs  against 
the  slave  trade^  shall,  upon  such  vessels  being  registered,  have  the 
certificate  of  condemnation  produced.    §  27. 

Prise  vessels  belonging  to  any  of  his  majesty's  subjects  residing 
in  the  islands  of  Guernsey  or  Jersey,  must  be  registered  at  the  ports 
of  Southampton,  Weymouth,  Exeter,  Plymouth,  Falmouth,  liver- 
pool,  or  Whitehaven.'  §28. 

Persons  selling  or  transferring  their  interest  in  any  ship  or  vessel, 
must  transfer  the  same  by  bill  of  sale,  or  other  instrument  in  writing, 
in  which  the  certificate  of  registry  must  be  recited.    §  20. 

The  property  in  ships,  where  there  is  more  than  one  owner,  is  to 

.  be  divided  into  sixty-four  parts  or  shares;  and  the  oath  upon  the  first 

registry  is  to  state  the  number  of  shares  held  by  each  owner.  §  30. 

By  the  31st  section,  only  32  persons  can  be  owners  at  one  tine. 

No  bill  of  sale,  or  other  instrument  in  writing,  is  valid  to  pass 
the  property  in  any  ship  or  vessel,  until  produced  to  the  officers  of 
the  customs,  and  entered  in  the  book  of  registry.     §  35. 

When  a  bill  of  sale  has  been  entered  as  aforesaid,  for  the  transfer 
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of  any  shares,  thirty  days  is  to  be  allowed  for  iudording  the  certi- 
ficate of  registry,  before  any  other  bill  of  sale  for  the  same  shall  be 
entered.     §  37. 

Bills  of  sale  may  be  produced,  after  entry  at  other  ports  than  those 
to  which  vessels  belong;  and  if  upon  registry  de  novo  of  any  ves- 
sel, any  bill  of  sale  shall  not  have  been  recorded,  the  same  shall 
then  be  produced,  and  bills  of  sale,  previous  to  registry,  may  be 
afterwards  recorded.     §38,89. 

Upon  change  of  property  in  any  ship  or  vessel,  registry  de  nojpo 
may  be  granted,  if  desired.     §  40. 

Copies  of  oaths,  and  extracts  from  booKs  of  registry,  are  ad- 
mitted in  evidence.     §41. 

Vessels,  or  the  shares  of  owners,  sold  in  the  absence  of  owners, 
without  formal  powers,  the  commissioners  of  customs  may  permit 
the  record  of  such  sales  to  be  registered ;  and  in  other  casies  where 
bilk  of  sale  cannot  be  produced,  the  same  power  is  granted,  security 
being  given  to  produce  legal  powers,  or  to  abide  future  claims.  §  42. 

The  transfer  of  any  share  or  shares  of  vessels  by  way  of  mort- 
gage, the  mortgagee  thereof  is  Aot  to  be  deemed  an  owneir,  and  in 
the  transfers  of  ships  for  security  of  debts  being  duly  registered, 
the  rights  of  the  mortgagee  is  not  to  be  affected  by  any  act  of  bank- 
ruptcy of  the  mortgagor.     §  44. 

Ship*8  Crews, 

By  35  Geo.  Ill  c.  68.  §  1.  no  goods  whatever  shall  be  imported 
into  Great  Britain,  or  the  islands  of  Guernsey ^^  Jersey,  Aldemey, 
Sark,  or  Man,  on  board  any  vessel  registered,  or  which  by  law  is 
required  to  be  registered  as  a  British  vessel,  unless  such  vessel 
shall  be  navigated  by  a  master  and  three-foutths  at  least  of  the 
mariners  British  subjects. 

No  goods  shall  be  exported,  or  shipped  for  exportation,  from 
Oreat  Britain,  or  the  islands  of  Guernsey,  Jersey,  Aldemey,  Sark, 
or  Man,  on  board  any  such  vessel,  unless  she  shall  be  navigated 
by  a  master  and  three-fourths  of  the  mariners  British  subjects.   §  2. 

No  vessel  registered,  or  which  by  law  is  required  to  be  registered 
as  a  British  vessel,  at  any  of  the  ports  of  Great  Britain,  Guernsey, 
Jersey,  or  the  Isle  of  Man,  or  any  of  the  colonies,  plantations,  islands, 
or  territories  belonging,  or  which  may  hereafter  bdong  to  his  ma- 
jesty, shall  be  navigated  but  by  a  master  and  three-fourths  at  least 
of  the  mariners  British  subjects,  except  as  herein  provided.     §  3.  ' 

No  goods  shall  be  carried  from  any  one  port,  member,  or  creek, 
or  place  of  Great  Britain,  Guernsey,  Jersey,  Aldemey,  Sark,  or 
Bfan,  to  any  other  port,  member,  creek,  or  place  of  the  same,  or 
any  of  them,  in  any  such  vessel ;  noi:  shall  any  such  vessel  be  per- 
mitted to  sail  in  ballast  from  one  of  the  said  ports  or  creeks  to 
another;  nor  shall  any  British  vessel  be  permitted  to.  sail  from  the 
ports  or  coasts  of  this  kingdom,  or  of  Guernsey,  Jersey,  Aldemey,. 
Sark,  or  Man,  to  be  employed  in  fishing  on  the  said  coasts,  unless 
9uch  vesseb  shall  be  wholly  manned  with  and  navigated  by  a  mas- 
ter and  mariners  all  British  subjects.     But  it  shall  be  lawful  for 
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the  commissioners  of  customs  in  England  mnd  SooUand  rasjicc- 
tivdy »  by  Ficence^  for  which  no  fee  shall  be  taken*  to  anlborue  any 
vessel  employed  in  fishing  on  the  coasts  of  Great  Britain,  Guern- 
sey, Jersev,  Alderney,  Sark,  or  Man,  to  have  on  board  may  foreign 
mariners  tor  instructing  the  British  mariners  in  the  art  of  fishings 
or  taking  or  caring  fish ;  such  foreign  mariners  not  exceeding  one- 
fonrtli  of  the  number  of  mariners  on  board.     §  4. 

By  53  Geo.  III.  c.47.  to  enable  oiivners  of  vessels  to  eni|»loy  per- 
sons fnily  competent  to  the  duty  of  mates,  although  umkr  twenty- 
orie  years  of  age,  who  cannot  now  be  eaiployed  ou  board  British 
vessels;  it  shall  be  lawful  for  the  collector  or  priacipal  officer  of 
customs  in  any  port  of  Great  Britain  to  take  such  bonds  as  have 
heretofore  been  given  by  mates  of  British  merchant  vessels*  firam 
any  person  appointed  to  serve  as  mate  on  board  any  British  mer- 
chant vessel,  who  shall  have  attained  the  age  of  eighteen  years. 

By  34  Geo.  III.  c  68.  §  7*  every  foreign  sailor  or  maria^,  «4o 
ifhall  serve  on  board  any  of  his  auyesty*<s  ships  of  war,  in  time  of 
'war,  for  tliree  years,  either  in  the  same  or  in  difiereat  vessels,  asid 
who  shall  have  obtained  certificates  from  the  conuaaaders  of  such 
vessels  on  board  which  he  shall  have  served,  testifying  that  he  has 
so  served,  and  his  faithful  service  and  good  behaviour,  and  wha 
shall  have  taken  the  oath  of  allegiance  before  some  Justice  or  prm- 
cipal  magistrate  of  some  city  or  town  in  his  msyesty's  dominions, 
or  before  the  principal  officer  of  customs  in  any  port  of  such  do- 
niinionat  ^md  who  shall  obtain  a  certificate  thereof,  ahall  be  entailed 
to  be  enjoyed  as  a  master  of  a  British  vessel,  or  as  a  British  sailer. 
NopersoQ  qualified  to  be  the  master  of  a  British  vessel,  or  4o  be  a 
British  sailor,  seaman,  or  mariner,  by  birth,  naAuraUzalion,  deaiia- 
tioo,  conquest^  or  service,  and  who  has  taken  an  oath  of  alle|ianoe 
to  any  foreign  sovereign  or  state  (except,  under  the  4ennsof  seme 
capttuLUion  44pon  the  conquest  of  any  of  the  dominions  of  his  ma- 
jesty* and  for  obtainiog  the  benefit  of  such  capitulation  only),  nhafl 
be  qualffied  lo  be  master  of  a  British  vessel,  or  a  British  sailoc, 
unless  such  person  have  taken  such  oath  of  allegiance  Wlore  he 
became  so  qualified ;  and  any  person  who  SbaU,  afler  'haivtng  be- 
come disqualified  by  taking  such  oath  of  allegiance,  take  the  chaige 
of  an^  British  vessel  as  master  thereof,  shall  forfeit  100/.;  or, 
a£ter  being  so  disqualified,  shall  engage  as  a  British  saikir,  nball 
forfeit  J0/«  But  no  vessel,  on  board  whereof  any  person  so  dia- 
aualified  shall  be  employed  as  master  shall  be  forfeited  by  reason 
thereof,  if  the  owner  shall  shew  that  such  cUsqualification  was  nn- 
known  to  him  or  his  agent;  and  that  the  disqualification  of  sock 
sailor  was  unknown  to  such  owner  or  his  agent,  and  to  the  ttanter* 
at  the  time  of  engaging  him.  4  B. 

In  ihe  navigation  on  the  seas  of  America  and  the  West  Indies, 
from  nny  port  of  America  and  the  West  Indies  to  any  other  part 
of  America  and  the  West  Indies,  any  negroes  belongiagto  paraoas 
being  or  having  become  his  majesty's  subjects  in  manner  afosesaid* 
and  with  the  qualifications  aforesaid ;  and  in  the  seas  to  the  east- 
ward of  the  Cape  of  Good  Hope,  from  any  port  to  Ihe  eaatwaid  of 
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the  Cftpe  of  Good  Hope,  to  any  oilker  port  to  the  e^^tward  thereof, 
Lascars,  and  other  natives  of  anj  of  the  countries  li«>  the  eastward 
of  the  Cape  of  Good  Hope,  may  be  employed  as  British  saHors  as 
heretofore  practbed.    §  »• 

If  aqy  goods  shall  be  imported,  sported,  or  carried  coastwise, 
contrary  to  this  act,  such  goods,  ana  also  the  ressel  in  which  the 
same  shall  be  so  imported,  exported,  or  carried  coastwise,  shall  be 
forfeited  ;  and  if  any  vessel  shatt  sail  in  ballast,  or  to  be  employed 
10  fishing  on  the  coast  as  herein-mentioned,  or  being  required  hi 
be  manned  und  navigated  with  a  master  and  a  certain  proportion 
of  British  mariners  nfi  herein-directed  shall  not  be  maqnedand  navK 
gated  according  to  this  act,^  sqch  vessel,  and  afl  the  goods  on  boairdf 
shall  he  fbtfeited.    §  10. 

By  84  Geo.  III.  c.  OB.  §  T2.  in  case  aiiy  British  vessel  shatt  be 
found  at  sea,  having  on  board  a  greater  number  of  foreign  mariners 
than  is  allowed  by  this  or  any  other  hiw;  and  the  master  of  such 
vessel  shall  produce  a  certificate  of  the  necessity  of  engaging  such 
foreign  marmers,  by  occasion  of  the  sickness;  death,  or  desertion 
of  the  like  number  of  British  mariners,  or  pf  their  being  taken 
prisoners,  and  that  Britbh  mariaers  could  not  be  engaged  at 
such  foreign  port  to  supply  their  room,  and  that  for  the  safo 
navigation  of  the  vessel  it  became  necessary  to  engt^e  suel| 
foreign  mariners,  under  the  hand  of  his  majesty *s  consul  at  the 
foreign  port  where  the  said  mariners  were  engaged  (and  if  there 
be  none  such  there,  under  the  hands  of  two  known  pritish  mer^ 
chants  at  such  port) ;  it  shall  not  be  lawful  for  the  persons  autho^ 
rized  to  make  seizures  of  vessels  navigated  contrary  to  this  act,  to 
detain  any  such  vessel,  but  such  person  shaH  indorse  the  certificate 
so  produced,  testifying  the  production,  and  when  and  where  met 
with  at  sea,  and  that  the  qumber  of  ftneign  mariners  corresponds 
with  the  certificate. 

DRAWBACKS  ON  EXPORTATION. 

Packing, 

By  25  Qto.  111.  e.  74.  §  1Q,  18.  the  exporter  shall  give  twelve 
hours  notice  within  the  limits  of  the  ohief  oftce  of  excise  ki  Lon- 
don, and  iwenty^four  hours  notice  in  other  places,  of  his  intention 
to  pack  up,  to  be  exported,  any  such  commodities^  and  of  tlie  time 
ana  place  when  and  where  they  are  to  be  packed  up,  to  the  ofiioer 
appointed  for  that  purpose  by  the  commissioners  of  excise ;  and  if 
.  such  packing  is  not  begun  within  an  hour  after  the  time  meniioned 
in  the  notice,  it  shall  be  void,  and  a  fresh  notice  given. 

Such  officer  shall  attend  to  see  such  commedities  paeiied  iip^ 
and  the  same  shall  be  packed  up  in  the  presence  of  such  offieer, 
and  shall  be  secure^  with  such  fostenings,  and  sealed  with  sneh 
seal,  in.  such  manner  as  the  commissioners  of  excise  shaM  direct ; 
and  if  any  person  shall  open  such  package,,  or  wilfally  deface  the 
seal  (except  the  officer  of  excise  itt  the  port  of  exportation),  he  sMl 
forfeit  ioi.    §  12. 
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Shipping. 

By  25  Geo.  III.  c.  74.  §  13.  the  exporter  tihall  give  six  hoars 
notice  of  the  time  and  place  of  shipping  tlie  commodities,  to  the 
officer  of  excise  of  the  place  where  they  are  to  he  shipped,  who 
shall  attend  to  see  them  put  on  board. 

The  officer  attending  the  shipping  may  open  and  examine  the 
commodities,  that  he  may  be  satisfied  they  are  the  same  with  the 
account  sent  him  by  the  officer  in  whose  presence  they  were 
packed.     §  14. 

By  56  Geo.  III.  c.  104.  §  25.  every  person  intending  to  ex- 
port soods,  in  respect  of  which  any  drawback  of  excise  may  be 
payable,  shall  give  to  the  officer  of  excise  of  the.  port,  a  notice 
thereof  in  writing,  six  hours  at  least  before  such  shipment  shall  be 
made ;  in  which  shall  be  specified  the  number  of  packages  to  bt 
shipped,  with  their  respective  marks  and  numbers,  and  the  quan- 
tity and  quality  of  the  goods  in  each  package,  lind  the  rate  and 
amount  of  duty  paid  thereon ;  and  shall  also  specify  the  quay  or 
place  where  such  packages  and  goods  are  lying,  and  from  which 
the  goods  are  to  be  shipped,  and  the  time  of  shipment,  the  name  of 
the  ship  in  which  they  are  to  be  exported,  of  the  master  thereof, 
and  of  the  port  or  place  to  which  the  goods  are  to  be  exported, 
and  the  place  of  the  port  in  which  such  vessel  shall  then 
lie :  and  if  any  goods  shall  be  shipped  for  exportation  without 
such  notice,  or  without  such  officer  being  allowed  an  opportunity 
of  inspecting  and  examining  the  same,  or  if  such  person  shall 
not,  after  the  expiration  of  such  six  hours,  or  after  the  officer 
shall  have  finished  his  examination,  with  all  diligence,  and  with- 
out unnecessary  delay,  ship  the  same,  no  drawback  shall  be  paid 
thereon. 

If,  upon  examination,  any  such  goods  or  package  shall  be  found 
to  vary  from  the  description  contained  in  the  notice,  so  that  a 
higher  or  greater  sum  than  of  right  due  shall  have  been  claimed, 
or  would,  in  case  such  discovery  had  not  been  made,  have  been, 
on  the  exportation  of  such  goods,  deemed  payable  as  drawback, 
or  hb  majesty  in  any  respect  defrauded  therein,  such  goods  or 
packages,  and  the  goods  contained  therein,  shall  be.  forfeited,  and 
may  b^  seized  by  any  officer  of  excise ;  and  the  person  who  en- 
tered the  same  for  exportation,  knowing  thereof,  shall,  above  all 
other  penalties,  forfeit  treble  the  value  of  such  goods,  including 
the  duties  of  100/.  for  each  package,  at  the  election  of  the  commis- 
sioners of  excise,  to  be  signified  by  the  information  for  the  reco- 
very thereof,     §  26* 

By  57  Geo.  III.  c.  87.  §  10.  no  drawback  of  excise  shall  be 
paid  upon  any  goods  packed  or  shipped  for  exportation,  which 
shall  be  of  so  bad  and  unmerchantable  a  quality,  as  not  to  be  of 
the  value  of  the  duties  of  excise,  chargeable,  or  sworn,  or  stated 
in  the  notice  of  shipping  such  goods  required  by  56  Geo.  III. 
c.  104.  to  have  been  paid  thereon,  if  sold  for  home  consumption: 
and  in  such  notice,  as  well  the  rate  and  amount  of  the  duty  paid  on 
the  goods  therein  mentioned,  as  of  the  drawback  claimed  on  tl|e 
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eT^portatioii  thereof,  and  the  value  of  si^ch  goods  if  sold  for  hom€ 
consumption,  shall  be  stated  and  made  part  of  the  description  of 
such  goods. 

In  every  case  where  a  notice  of  shipping  any  goods  for  exporta- 
tion on  drawback  shall  be  given,  it  shall  be  lawful  for  any  officer  of 
excise  to  open  any  or  all  of  the  packages  mentioned  iasuch  notice, 
and  unpack  and  examine  the'contents ;  and  the  exporter  shall,  on 
the  request  of  such  officer,  repack  such  goods  (unless  he  choose  to 
receive  such  goods  unpacked),  in  the  presence  of  a  proper  officer 
of  excise,  that  the  same  may  be  secured  and  sealed,  as  by  law  is 
required,  he  being  allowed  by  the  commissioners  of  excise  the  rea- 
sonable expences  of  repacking,  and  shall  forthwith  ship  the  same 
under  the  former  notice,  or  give  a  fresh  notice,  as  the  occasion  may 
require.     §11. 

If,  upon  notice  given  for  shipping  any  goods  for  exportation 
upon  drawback,  any  other  goods  or  packages  than  such  as  are  de- 
scribed in  such  notice  shall  be  shipped  for  them,  or  if  any  packages 
or  goods  described  in  such  notic)?,  shall,  after  the  shipment,  be  re- 
landed  in  Great  Britain  (shipwreck  and  other  unavoidable  accident 
excepted),  without  payment  of  the  duty  imposed  upon  the  impor- 
tation of  goods  of  the  like  kind,  such  goods,  with  the  packages, 
with  the  ship  or  boat  fix>m  which  the  same  shall  be  unshipped, 
shall  be  forfeited,  *ahd  may  be  seized  by  any  officer  of  excise; 
and  the  person  so  offending  or  assisting  therein  s|iall  forfeit  200f. 
or  treble  the  value  of  such  goods,  at  the  election  of  his  Mfyesty*s 
attorney-general,  or  the  person  who  shall  prosecute :  and  such 
penalty  shall  be  in  addition  to  the  penalty  of  the  bond  given  on 
the  shipment  of  the  goods,  and  besides  all  other  forfeitures  and 
penalties.    §  12. 

Bond  for  the  due  Exportation. 

Ey  25  Geo.  III.  c.  74.  §  13.  the  exporter  shall,  before  shipping 
the  commodities,  give  sufficient  security,  to  be  approved  of  by  the 
commissioners  of  excise,  or  the  person  by  them  appointed  for  thajt 
purpose,  in  treble  the  value  of  the  duty  to  be  drawn  back,  that 
they  shall  be  shipped  and  exported,  and  shall  not  be  unshipped, 
unladen,  or  laid  on  land,  or  put  on  board  any  other  ship  in  Great 
Britain,  (shipwreck  or  unavoidable  accident  excepted) ;  which  se- 
curity the  officer  of  excise  at  the  port  of  exportation  is  to  take ; 
and  the  exporter,  or  his  clerk  or  manager,  shall  make  oath  or 
affirmation  (to  be  administered  by  the  surveyor  or  supervisor,  or 
other  officer  appointed  by  the  commissioners  for  that  purpose), 
that  he  believes  the  duties  on  such  commodities  had  been  paid, 
and  that  they  are  the  same  described  in  the  account  sent  by  the 
officer  in  whose  presence  they  were  packed,  to  the  officer  attend- 
ing the  shipping. 

By  5  Geo.  I.  c.  11.  §  5.  no  bond  given  for  the  exportation  of 
coffee,  tea,  or  other  certificate  goods  to  Ireland,  shall  be  delivered 
up,  or  any  drawback  allowed  for  any  goods  entitled  thereto,  until 
a  certificate  be  produced,  from  the  collector,  comptroller,  and  sur- 
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?«yor  of  cvBtomSy  or  any  two  <rf  Iben,  of  4he  port  in  Irriaad 
wbere  Ae  goods  shftll  be  kuMkd,  testifyiiig  the  landiBg  ^hereof ; 
and  the  condition  of  such  bond  shall  be  to  produce  sneh  certi- 
ficate in  sn  months..  And  if  no  such  certificate  shall  be  prodoeed 
within  the  said  tiaie,  the  comnissioners  of  enstoms  mi^  pat  the 
bond  in  suit. 

Debemhwe,  and  Paywiemi  of  Drawback. 

By  26  Geo.  III.  c.74.  f  13.  the  exports  or  his  elerk  shall  make 
oath  or  affirmatioo  (to  be  adminstered  by  the  surveyor  or  svpef- 
visor  or  other  ofiicer  appointed  by  the  commissioners  for  that  pur- 
pose), that  he  beheves  the  chrties  apoa  such  commodities  have  been 
paid,  and  that  they  are  the  same  described  in  the  accoaat  sent  hr 
the  officer  in  whose  presence  they  were  packed  to  the  officer  attend 
ing  the  shipping ;  and  the  said  surveyor  or  supervisor,  or  other 
officer,  and  the  officer  who  attended  the  shiroing,  being  satisfied 
of  the  truth  thereof,  shall,  within  a  month  alter  the  exportation^ 
give  to  the  exporter,  or  his  clerk,  or  manager,  a  debenture,  ex- 
pressing the  qeantitiet  and  kindsof  the  commodities  shipped,  that 
the  duties  have  been  paid  for  the  same,  and  security  given  Ibr  the 
due  exportation  thereof* 

,  Such  debenture  being  produced  to  the  collector  of  the  port  where 
the  commodities  were  exported,  he  shall  forthwith  pay  the  exporter 
or  his  agent  the  duties  before  paid  for  the  commodities  so  exported, 
or  such  part  thereof  as  is  allowed  by  law ;  and  if  such  collector  shall 
not  have  money  in  his  hands  to  pay  the  same,  the  coomiissioneraof 
excise  shall  pay  such  drawback  out  of  such  duties  as  drawbacks 
.granted  upon  the  exportation  of  the  same  commodities  are  now  pay- 
able by  law.     §  13. 

By  26  Geo.  III.  c.40.  §  18.  no  entry  shall  pass,  nor  any  de- 
benture be  made  out,  upon  the  exportation  of  goods  entitled  to 
drawback  or  bounty,  but  in  the  name  of  the  real  owner,  if  resident 
in  Great  Britain,  who,  before  he  receives  such  drawback,  shall, 
upon  the  debenture,  verify  by  oath  that  he  is  the  real  owner,  and 
that  the  goods  are  really  and  bond  fide  expoited  to  foreign  parts, 
And .  have  not  been  re-landed  in  Great  Britain ;  but  if  he  shall 
not  have  a  property  in  the  drawback,  he  shall,  at  the  time  such 
goods  are  entered  tor  exportation,  acknowledge  under  his  hand 
upon  the  entry  the  person  who  is  entitled  thereto ;  and  such  persoa 
shall,  after  the  requisites  of  this  act  are  complied  with,  receive  the 
drawback,  and  his  receipt  upon  the  debenture  shall  be  a  discharge 
for  it. 

Nothing  in  this  act  shall  extend  to  prevent  the  agent  of  any  cor- 
poration or  company  from  making  oath  as  now  by  law  allowed,  to 
entitle  fhem  to  obtain  a  drawback  on  the  exportation  of  goods; 
nor  to  prevent  any  proprietor  of  lands  in  any  of  his  Majesty's 
colonies  or  plantations,  nor  any  person  whatever,  from  exporting 
goodls  from  any  place  other  than  at  which  he  resides,  if  he  shall 
reside  at  a  greater  distance  than  twenty  miles  therefrom ;  nor  any 
-person  from  exporting  from  any  place,  other  than.that  atwhtdi  he 
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by  and  in  tbe  name  of  an  agent,  who  is  hereby  autboruaed  to  perforat 
every  act  U  entitle  the  i«al  proprietor  to  the  bounty  or  drawback, 
and  to  recover  the  same,  as  be  might  do;  provided  such  ageni  shnU 
testify  upon  oath,  on  tbe  back  Af  the  debenture,  besides  whai  is 
already  required  to  be  testified,  the  name  of  the  real  pmprietor  of 
the  goods,  and  his  place  of  abode,  and  shall,  if  required  by  the 
officer,  give  sufficient  reason  for  hw  knowledge  of  the  place  to 
which  the  goods  ace  to  be  exported.     ^18. 

No  bowBty  shaJl  be  paid  for  mty  ge«is  exported  to  Irehiad,  and 
no  chrawback  or  bounty  shall  be  paid  for  any  goods  exported  to 
Guernsey,  or  Jersey,  or  the  Isle  ek'  Mao,  nor  any  debentmie  made 
out  for  the  same,  «»til  a<;ertificate  shall  be  produced  6<om  tke  eol- 
kctor,  comptroller,  and  surveyor  o£  customs,  or  aay  two  of  tbem^  in 
Ireland,  oir  from  the  register  of  certificates,  or  other  diief  officer  of 
customs,  in  Guernsey  or  Jersey,  at  the  place  of  impojtation,  cer- 
tifyiug  that  the  goods  have  been  duly  landed  theie.    §  19. 

By  tile  5  Geo.  IV.  c  48.  §  9i.  all  drawbacks  and  allowances  what- 
ever on  tbe  re-exportation  from  Ireland  to  Great  Britain,  and  from 
Great. Britain  to  Ireland  respectively,  of  any  articles,  the. growth, 
produce,  or  manu&otiire  of  either  country,  which  shall  have  been 
tfiported  into  either  country  from  the  other,  and  on  the  importation 
of  which  BO  duty  shall  be  payable  in  either  country  at  the  time  of 
snch  re-expprtatton,  shall  cease  and  determine. 

By  41  Geo.  IH.  c.Dl.  ^  7.  in  every  case  where  it  shall  be  made 
appear  to  tbe  satisfaction  of  the  commiasioners  of  excise,  that  any 
exoiseabAe  goods,  in  Kspect  whereof  any  bounty  or  drawback  is 
given,  and  which  were  fuirly  and  regularly  exported  for  Ireland, 
Guernsey,  or  Jersey,  have  Jieen  lost,  by  being  taken  by  enemies,  or 
penshiftg  in  the  seas,  (the  examination  and  proof  thereof  being 
left  to  the  ^dgment  of  the  said  commis«ioners),  it  shall  be  lawful 
for  them  to  order  the  debenture  to  be  made  out,  or  to  pay  the  bounty 
or  drawback  for  the  goods  so  lost. 

By  25  Geo.  III.  c.74.  ^  1&.  if,  a£terthe  shipping  any  such  com- 
modities, and  the  giving  or  tendering  such  security,  in  order  to  ob- 
iaki  a  drawback,  the  same  or  any  part  thereof  shall  be  unshipped, 
unladed,  or  laid  on  land,  or  put  into  any  other  ship  within  Great 
Britain  (shipwreck  or  unavoidable  accident  excepted),  then,  over 
and  above  the  penalty  of  the  bond,  all  the  commodities  which  shall 
be  so  unshippeid,  &c.  or  tbe  value  thereof  shall  be  forfeited,  and 
BMiy  be  -seized  by  any  offioer  of  customs  or  excise. 

By  48Geo»  III.  c.  182.  §  28.  where  any  goods  shipped  in  order 
io  be  exported  tftfoceign  parts  are  liable  to  forfeiture  on  account  of 
being  unshipped  or  re-landed,  the  ship  or  vessel  out  of  which  such 
goods  may  be  so  unshif»ped  or  re-landed  shall  be  liable  to  forfeiture, 
.  and  may  be  seized  by  any  officer  of  customs,  or  of  excise,  in  cases 
where  that  revenue  iseoncemed ;  provided  thai  in  any  case  in  which 
k  shall  be  proved  to  the  eatisfaction  of  the  commissioners  of  customs 
in  England  or  Scotland  respectively,  or  of  the  excise,  that  such 
goods  so  unshipped  or  relanded  did  not  form  a  part  of  the  cargo  of 
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the  said  ship  or  vessel,  or  were  of  small  value,  and  that  from  the 
nature  and  quantity  thereof,  and  the  circumstances*  attending  the 
unshipping  or  re-landing,  the  same  was  done  without  the  privity 
of  the  master  of  such  ship  or  vessel,  it  shall  be  lawful  for  the  said 
commissioners  to  remit  such  forfeiture,  and  declare  the  seizure  of 
such  ship  or  vessel  null  and  void. 

WAREHOUSING  ACT. 

By  4  Geo.  IV.  c.  24.  it  is  lawful  for  the  importer,  proprietor,  ot 
consignee  of  any  goods  or  merchandize  whatsoever,  which  shall  be 
legally  imported  into  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, to  lodge  and  deposit  or  secure  such  goods  and  merchandize 
in  warehouses  or  other  approved  places,  without  payment  of  any 
duty,  either  of  customs  or  excise,  at  the  time  of  the  tirst  entry  of 
any  such  goods  or  merchandize  (except  as  hereinafter  excepted);  and 
it  IS  lawful  for  the  importer,  proprietor,  or  consignee  of  any  goods 
or  merchandize  whatever,  and  of  what  nature  and  kind  soever  (tea 
'  only  excepted),  imported  from  any  port  or  place  whatever  (the  do- 
minions of  the  Emperor  of  China  excepted),  in  any  British-built 
^hip  or  vessel,  or  in  any  ship  or  vessel  which  by  law  is  or  may  be 
entitled  to  the  privileges  of  a  British-built  ship  or  vessel,  of  the 
tonnage  required  by  law  for  the  importation  of  goods  allowed  to  be 
imported,  in  like  manner  to  lodge  and  deposit,  or  secure  such  goods 
and  merchandize  in  warehouses  or  other  approved  places  (but  for 
the  purpose  of  exportation  only),  without  payment  of  any  duty«  ei- 
ther of  customs  or  excise,  at  the  time  of  the  first  entry  of  such  goods 
or  mercltandize  (except  as  hereinafter  excepted),  aldiough  the  im- 

Sortation  of  such  goods  or  merchandize  may  be  in  any  way  prohi- 
ited  or  restrained  by  any  act  or  acts  in  force  immediately  before 
the  commencement  of  this  act ;  and  it  is  lawful  for  the  importer, 
proprietor,  or  consignee  of  any  goods  and  merchandize  whatever, 
and  of  what  nature  and  kind  soever  (tea  only  excepted),  imported 
from  any  country,  port,  or  place  not  being  in  the  possession  of  or  be- 
longing to  the  cVown  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  (the  dominions  of  the  Emperor  of  China  excepted),  in  any 
foreign  ship  or  vessel  (of  the  tonnage,  required  by  law  for  the  im- 
portation of  goods  permitted  to  be  imported),  in  like  manner  to 
lodge  and  deposit  or  secure  such  goods  and  merchandize  in  ware- 
houses or  other  approved  places  (but  for  the  purpo«ie  of  exportation 
only),  without  payment  of  any  duty  of  custouis  or  excise  at  the 
time  of  the  first  entry  of  such  goods  and  merchandize  (except  as 
hereinaf^r  excepted),  although  the  iroportatiou  of  such  goods  or 
merchandize  may  in  any  way  be  prohibited  or  restrained  by  anV 
act  or  acts  in  force  immediately  before  the  commencement  of  this 
act ;  subject,  nevertheless,  to  the  several  rules,  regulations,  condi- 
tions, and  securities  hereinafter  contained,  as  well  with  respect  to 
the  ports  as  to  the  warehouses  and  places  in  which  such  goods  and 
merchandize  may  be  lodged  and  secured,  and  subject  also  to  the 
several  limitations  and  exceptions  hereinafter  specially  provided 
and  contained.     §  :). 
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'  And  aniy  goods  or  merdiandises  allowed  to  be  warehoused  may 
be  iBported  for  the  purposes  of  this  act,  although  the  importatioa 
may  be  prohibited  by  any  act  in  force  before  its  commcjicement ; 
except  any  gunpowder,  arms,  animunkion,  or  u£ensil8  of  war,  con- 
trary to  the  1  Jac.  II.  c.  8.  and  except  any  dried  or  salted  fish  (except 
stock  fish),  or  any  beef,  pork,  or  bacon,  or  any  infected  hides,  skins, 
horns,  hoofs,  or  of  any  other  part  of  any  cattle  or  beast,  or  any 
counterfeit  coin,  or  any  books  first  composed  or  written,  or  printed 
and  published  in  the  United  Kingdom,  and  reprinted  in  any  other 
country  or  place,  or  any  copies  of  prints  first  engraved,  etched, 
drawn,  or  designed  in  the  said  Unit^  Kingdom,  or  any  copies  or 
casts  of  sculptures  or  models,  contrary  to  the  several  acts  in  force  for 
th^  prohibiting  or  restraining  the  importation  of  the  said  articles.  §4, 

The  ^asury  is  empowered  to  select  ports  and  warehousea,  for 
warehousing  goods  in  general,  or  any  goods  in  particular.  §5.     . 

Prohibit^  goods  allowed  to  be  warehoused  for  exportation  only, 
are  to  be  lodged  separately,  in  warehouses  specially  secured.  ^  6. 

All  goods  enumerated  in  schedule  (A)  are  to  be  deposited  in 
like  secure  warehouses.     §  7* 

Spirits,  wines,  cocoa-nuts,  coffee,  and  pepper,  are  to  be  deposited 
in  warehouses  and  places  duly  approved  of  by  the  treasury.  §  8. 

The  treasury  may  revoke  or  alter  warrants  as  to  ports  or  goods^ 
§9. 

And  any  importer^  consignee,  or  proprietor  of  any  goods  allowed 
to  be  warehoused,  may  lodge  any  such  goods  in  -warehouses  erected 
in  places  inclosed  by  or  surrounded  with  walls,  or  in  any  other  ware- 
house or  place  of  special  security,  approved  of  by  the  commissioner? 
of  the  treasury,  although  such  goods  may  not  be  specified  in  any 
warrant  of  the  said  oommissioners,  unless  the  said  commissioner^ 
shall  specially  prohibit  the  warehousing  of  any  such  goods.  §  10. 

No  goods  or  merchandize  whatsoever,  which  have  been  prohibit- 
ed to  be  imported,  and  which  under  this  act  are  permitted  to  be  im- 
ported and  warehoused  for  exportation  only,  nor  any  goods  which 
shall  be  imported  into  Great  Britain  contrary  to  the  laws  of  naviga- 
tion, shall  be  delivered  from  or  taken  out  of  any  such  warehouse  for 
the  purpose  of  being  used  or  consumed  in  any  part  of  the  United 
Kingdom,  upon  any  pretence  or  under  any  authority  whatsoever; 
upon  pain  of  forfeiture  of  all  ^uch  goods,  and,twice  their  value.  §  i  1 . 

No  goods  or  merchandize,  the  irapoctaiion  whereof  for  home 
consumption  hath  been  prohibited,  and  which  ^ball  be  imported 
and  warehoused  or  secured  under  the  provisions  of  this  act  for  ex- 
portation, (goods  of  the  manufacture  of  Persia,  China,  or  the  East 
Indies  excqpted),  stetll  be  delivered  from  or  taken  out  of  any  such 
warehouse  or  place,  for  the  purpose  of  being  exported  tp  aiiy 
British  colony,  plantation,  territory,  or  dominion  in  America  or 
the  West  Indies,  upon  pain  of  the  forfeiture  of  all  such  goods  and 
merehandize,  and  also  a  sum  equal  to  twice  tbe  value  of  such 
goods  and  merchandize.     §.12. 

The  several  goods  mentioned  in  schedule  ^B),  which  shall  be 
warehoused,  shall  not  be  delivered  from  any  warehouse  for  the  pur- 
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pose  of  being  exported  to  any  British  colony,  pbatatioB,  territory/ 
or  dominion  in  America  or  the  West  Indies,  nor  be  permitted  oii 
allowed  to  be  imported  into  any  such  British  colony  or  plantation/ 
unless  all  duties,  payable  in  Great  Britain  or  Ireland  respectiTeW, 
shall  have  been  first  paid  ;  upon  pain  of  forfeiture  of  all  such  goods, 
and  twice  their  value.     §  13. 

All  goods  not  directed  to  be  warehoused  or  secured  under  the 
order  of  the  commissioners  of  the  treasury,  or  not  specified  in  the 
schedule  marked  (A),  or  the  importation  of  which  hath  not  been  pro- 
hibited by  any  act  in  force  immediately  before  the  passing  of  this  act, 
'  ma^  be  lodged  in  such  warehouses  or  places  in  tbe  port  of  London, 
or  in  any  other  port  in  the  United  Kingdom,  as  the  conunissioners 
of  customs,  and  the  commissioners  of  excise,  shall  approve.  §t4. 
But  bond  must  be  given  for  the  due  payment  of  the  duties  on 
goods  lodged  in  such  warehouses  or  places  aforesaid.     §  15. 

No  foreign  brandy,  rum,  geneva,  spirits,  aqua  vita*,  or  wine,  shall 
be  warehoused,  unless  imported  in  casks,  each  containing  at  least 
fdrty-five  gallons,  or  in  bottles,  in  cases  containing  at  least  three 
dozen  quart  bottles,  or  bottles  larser  than  quart  bottles ;  and  no 
tobacco  or  snuif,  unless  imported  in  casks,  hogsheads,  chests, 
cases,  or  packages,  containing  at  least  four  hundred  and  fifty  pounds 
avoirdupois  net  weight  each,  without  and  free  from  any  inter- 
nal pacKages  separate  and  separately  of  less  weight ;  and  no  cofiee 
or  cocoa-nuts,  unless  in  casks,  bags,  boxes,  or  other  packages,  con- 
taining at  least  100  lb.  avoirdupois  net  weight  each.    ^  16. 

Rum,  the  produce  of  the  British  plantations,  imported  directly 
from  thence  in  casks  containing  at  least  tbirty-five  gallons  each, 
and  intended  to  be  used  and  disposed  of  solely  as  stores  of  ships 
and  vessels,  may  be  lodged  or  secured  in  any  warehouse.  §  17. 
•  The  master  or  owners  of  any  British  ship-6r  vessel  may  cause 
the  surplus  stores  of  any  such  ship  to  be  lodged  and  deposited  in  such 
warehouse,  and  to  take  such  surplus  for  the  use  of  such  ship  on  the 
departure  thereof  on  any  foreign  voyage,  or  whenever  the  same  shall 
be  required  by  the  owners,  for  the  use  of  any  such  ship  or  of  any  other 
ship  belonging  to  the  same  owners,  or  for  the  private  use  and  coo- 
sumption  of  the  importer,  on  payment  of  the  duty ;  provided,  that  if 
auch  stores  shall  not  be  taken  out  within  one  year,  they  shall  be  dis- 
posed of  in  the  same  manner  as  ^oods,  wares,  and  merchandize  are 
du«ct^  to  be  disposed  of,  after  the  expiration  of  three  yean.  §  18. 
Goods  or  articles,  the  growth  or  produce  of  any  of  the  territories 
or  dominions  of  Portugal,  may  be  received  and  warehoused  in  the 
port  of  London.    §  19.  « 

Before  any  goods  subject  to  any  duty  of  excise  shall  be  unshipped 
for  the  purpose  of  being  warehoused,  the  importer  or  proprietor 
shall  make  entry  thereof  in  writing,  specifying  the  name  of  the 
ship,  the  master,  the  number  and  marks  of  the  casks,  cases,  bags, 
boxes,  or  other  packages,  the  kind  of  goods  contained  in  ea^» 
and  at  what  port  the  same  was  laden.     §  21. 

And  before  any  goods  subject  to  any.  duty  of  excise  shall  be 
allowed  to  be  warehoused,  security  shall  be  given,  ill  double  the 
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value  of  th^  duties,  for  payment  of  the  said  duties,  or  in  case  tiie 
.  same  shall  not  be  taken  or  delivered  out  for  home  consumption 
or  for  exportation  within  three  years  from  and  after  the  day  of  the 
date  qf  the  bond  to  be  given,  then  to  pay  all  the  duties  together  Mfith 
all  charges  that  may  be  incurred  by  the  officers ;  but  no  bond  or 
bonds  is  required  for  any  tobacco  or  snuff,  upon  the> first  entry  and 
warehousing  thereof,  and  the  bond  to  be  given  upon  the  exportation 
of  tobacco  or  snuff  shall  not  be  charged  with  any  stamp  duty.  §  22. 

A  warrant  from  the  collector  of  excise  must  be  obtained  before 
landing  or  warehousing.  But  officers  of  the  £ast-lndiaorWest-India 
Docks,  <S;c.'may  order  goods  to  be  warehoused  in  those  docks.  §  23. 

The  officers  of  excise  may  take  account  of  goods  before  they  are 
warehoused :  provided,  that  where  goods  or  merchandize  shall  be 
on  board  of  ai)y  ship  or  vessel  which  shall  be  lying  in  any  dock 
surrounded  by  ^alls,  the  account  shall  not  be  ta.ken  until  the  said 
goods  shall  have  been  landed,  except  inx»ses  where  suspicion  shall 
arise  thatany  part  has  been  clandestinely  conveyed  away,  and  ap- 
plied to  home  consumption.  And  officers  of  excise  shs^l  be  permitted 
to  take  samples,  that  is  to  say,  out  of  every  cask  of  spirits,  a  sample 
not  exceeding  half  a  pint,  and  out  of  every  cask  or  other  package 
of  coffee  or  cocoa-nuts,  a  sample  not  exceeding  one  ounce.  §  24. 

Goods  are  to  be  stowed  so  as  to  afford  access  to  packages,  <&c. 
under  the  penalty  of  five  pounds.    §  25. 

'  And  no  goods  or  merchandize  shall  be  delivered  out  of  any  bonded 
warehouse,  but  upon  the  following  conditions;  (that  is  to  say) — If 
fpr  exportation,  or  from  any  part  of  the  United  Kingdom  to  Guern- 
sey, Jersey,  Aldcrney,  or  Sark,  or  from  Great  Britain  to  Ireland,  or  . 
from  Ireland  to  Great  Britain,  or  from  Great  Britain  or  Ireland  to 
the  Isle  of  Man,  the  proprietor  or  exporter  may  take  the  same 
without  payment  of  any  duty,  (except  in  cases  hereinafler  men- 
tioned), provided,  they  shall  make  a  due  entry  thereof,  and  shall 
enter  into  bond,  in  double  the  value  thereof,  with  condition  that 
the  said  goods  shall  be  landed  at  some  foreign  port  or  place,  or  in 
Guernsey,  Jersey,  Alderney,  or  Sark,  and  that  no  part  of  the  same 
shall  be  relanded  in  Great  Britain  or  Ireland,  nor  lauded  -  in  the 
island  of  Faro  or  Ferro ;  and  such  bond  may  be  discharged  as 
follows :  For  such  goods  as  shall,  on  exportation  frOm  Great  Bri- 
tain to  Ireland,  or  from  Ireland  to  England,  or  from  any  part  of 
the  United  Kingdom  to  the  Isle  of  Man,  Guernsey,  Jersey,  Alder- 
ney, or  Sack,  or  any  part  of  foreign  Europe  not  within  the  Straits 
of  Gibraltar,  the  condition  of  the  ^nd  shall  be  io  bring  a  certificate 
in  discharge  thereof  within  six  months ;  and  for  such  as  shall  be 
landed  at  Gibraltar,  or  any  foreign  parts  within  the  Straits  of 
Gibraltar^  within  twelve  months ;  and  for  such  as  shall  be  landed 
in  any  part  of  Afirica  not  within  the  Straits  of.  Gibraltar,  and  on 
this  side  the  Cape  of  Good  Hope,  or  any  part  of  America,  within 
eighteen  months ;  and  for  such  as  shall  be  landed  at  St.  Helena, 
or  in  any  port  or  place  at  or  beyond  the  Gape  of  Good  Hope,  with- 
in thirty  months:  and  such  certificate,  where. any  officer  of  his 
Maiesty^s  customs  shall  be  resident,  shall  be  signed  by  such  officer ; 
and  for  want  of  such,  by  the  governor  of  such  islands,  Sec.  or  in 
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his  absence  by  the  deputy-governor ;  and  for  goods  landed  al  any 
foreign  port,  by  the  British  consul  or  vice-consuU  and  if  tliere  bt 
no  consul  or  vice-consul,  then  under  the  hand  and  ooounoa  seal 
of  the  chief  magistrate;  or  if  there  be  no  cbief  magistrate,  tlicn 
under  the  hands  and  seals  of  two  known  British  merchaala ;  and 
such  bond  may  also  be  discharged,  upon  proof  made  that  sach 
goods  were  taken  by  enemies,  or  perished  in  the  seas,  Aad  in  aU 
cases  where  any  goods  which  shall  have  been  legally  imported,  and 
which  may  be  legally  used  and  consumed  in  the  United  Kingdoai, 
shall  be  intended  to  be  taken  to  be  consumed  in  Great  Brilaio  or 
Ireland,  the  person  shall  first  pay  the  full  duties  of  customs  or  ex- 
cise. Every  bond  entered  into  as  aforesaid  shall  continue  in  force, 
and  may  be  prosecuted  at  any  time  within  thirty  months;  and  the 
exportation  to  Guernsey,  Jersey,  Alderney,  or  Sark,  or  the  Isle  of 
Man,  shall  be  made  on  board  of  British  ships  only,  registered  and 
navigated  according  to  law.    §  27. 

No  bond  is  required  to  be  given  or  entered  into  with  the  officer 
of  the  customs,  for  any  goods  liable  to  duties  of  excise.    §  tt. 

Eixciseable  goods  for  home  consumption  are  to  be  acoompaaied 
by  permits ;  and  in  case  the  same  shall  be  altered  in  qnanthy  or 
quality  after  being  delivered  out  of  the  warehouses,  and  before  the 
same  shall  be  exported,  or  if  the  whole  or  any  part  shall,  aflcr 
being  shipped,  be  unshipped,  or  put  into  any  other  ship  or  vessel, 
or  into  any  boat  (shipwreck  or  other  unavoidable  accident  excepted) 
or  shall  be  relanded  in  Great  Britain  or  Ireland,  all  such  goods 
shall,  together  with  the  packages  containing  the  same,  be  forfeited, 
over  and  above  tlie  penalty  of  the  bond.    §  29. 

No  goods,  the  duties  on  which  shall  have  been  secared  by  boad, 
and  which  shall  have  been  imported  in  bulk,  shall  be  delivered,  ex- 
cept in  the  whole  quantity  for  which  such  bond  shall  have  becq 
given,  or  a  quantity  not  less  than  one  ton  weight,  unless  by  ^p^ciai 
leave ;  and  before  anv  merchandixe  shall  be  delivered  oat  of  the 
warehouse,  every  package  shall  be  marked  in  such  distinguishing 
manner  as  the  commissioners  of  customs  or  excise  shidl  direct.  ^  M. 

Prohibited  goods  exported  from  warehouses  are  liable  to  ail  kva 
in  force  against  them,  and  also  to  all  such  regulations  as  may  be 
made  by  the  lords  of  the  treasury.    §  31. 

No  goods  to  be  exported  in  vesseb  under  70  tons,  exoqpt  wkst 
may  be  exported  by  liceaee  to  the  Isle  of  Mao.    §  32. 

No  goods  must  be  taken  out  of  warehouses,  except  in  their 
offfginal  packages,  &c.  except  as  hereinafter  provided :  nor  shall 
any  brandy,  geneva,  spirits,  aqua  vitse,  or  wine,  be  so  taken  ovt  for 
expOTtation  in  any  less  quantity  than  one  entire  cask  (nun  fer  stores 
eioepted,  as  hereinbefore  provided),  containing  at  least  forty-five 
gallons,  or  in  cases  containing  at  least  three  dosen  bottles,  not 
less  than  reputed  quart  bottles.    §  33. 

,  Importers  and  proprietors  of  goods  may  examine,  sort,  sep«rate, 
and  repack  goods,  in  the  {Nresenee  of  the  oftoerB,  upon  giving 
twelve  hours  notice.     §  34. 

Goods  which  have  been  shipped  for  expertatioB,  if  rtlaadei^ 
except  by  necessity  or  distress,  are  subject'to  favfeitm*.    §  86b 
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Vessels  also,  out  of  which  goods  entered  for  exporCaiioii  have 
heen  relanded,  are  also  subject  to  ibrfeiture ;  except  it  can  be 
proved,  to  the  satisfaetion  of  the  commissioQers  of  the  customs  or 
of  the  excise,  that  such  goods  or  merchandise  so  unshipped  or  re- 
landed,  either  did  not  form  any  part  of  the  cargo  of  the  ship  of 
vessel,  or  were  of  small  value,  and  that  from  the  nature  and  qnan* 
tity,  and  the  circumstances  attending  the  unshipping,  the  same  was 
done  without  the  privity  or  knowledge  of  the  master.    §  86« 

Twenty-four  hours  notice  is  to  be  ffiven  of  taking  goods  out  of 
>varehouse  liable  to  excise  duties,  and  such  is  to  express  whether 
to  be  taken  out  for  home  consumption  or  for  exportation.  $  37« 
No  goods  sul^ect  to  a  duty  of  excise  shall  be  taken  or  de-** 
livered  out,  either  for  home  consumption  or  exportation,  save  and 
except  in  the  presence  of  the  proper  ofiicer  of  excise.    §  38* 

And  it  is  further  enacted,  that  no  goods  whatever  which  shall  have 
been  secured  in  warehouses,  nor  any  goods  which  are  prohibited 
to  be  imported,  and  shall  have  been  carried  and  put  into  any  ware- 
houses according  to  this  act,  shall  be  carried  or  put  on  board  any 
ship,  by  lighter,  boat,  or  craft,  for  exportation  by  any  person  what- 
ever (except  the  proper  officers  of  the  revenue),  other  than  such 
as  shall  be  authorized  by  the  con^missioners  of  the  customs ;  which 
said  persons  shall,  upon  conveybg  any  goods  on  board  any  ship, 
give  clear  and  full  information  thereof  in  writing  to  the  master;  which 
licence  shall  not  be  withdrawn,  unless  either  the  person  or  some 
other  person  employed  by  him,  and  with  his  privity  or  consent, 
shall  commit  some  act  against  any  law  now  made  or  hereafter  to 
be  made  to  secure  the  revenue  of  customs  or  excise.    §  30« 

The  commissioners  of  customs  are  required  to  grant  such  licence 
to  evei^  person  and  persons  who  is  or  are  now  or  may  be  by  law 
entitled  to  carry  or  put  on  board  9uch  goods.     §  40. 

And  if  any  goods  entitled  to  drawback,  bounty,  or  premium,  or 
any  goods  which  shall  have  been  secured  in  warehouses  without 
payment  of  duty,  or  any  goods  which  are  prohibited  to  be  used  or 
worn  in  any  part  of  the  United  Kingdom,  and  which  shall  have 
been  carried  and  put  into  warehouses,  shall  be  carried  on  board  any 
sbip  or  vessel,  by  lighter,  boat,  or  craft,  for  exportation  to  foreign 
parts,  by  any  person  or  persons  (except  the  proper  officers  of  the 
revenue),  other  than  such  person  as  shall  have  been  to  licensed, 
tbeo  the  drawback,  bounty,  or  premium  shall  be  forfeited,  and  the 
exporter,  shipper,  and  every  person  who  shall  carry  to  or  put  on 
board  any  ship  bound  to  foreign  parts,  shall  severally  forfeit  for 
every  sudi  offisnce  the  sum  of  one  hundred  pounds.    §  41. 

Goods  delivered  for  removal  in  the  river  Thames  shall  not  be  put 
OB  board  any  lighter  or  other  vessel,  unless  the  same  shall  have 
batches  secured  by  proper  fastenings,  on  pain  of  forfeiture  of  the 
ffoods ;  and  persons  removing  lighters  having  such  goods  on  board, 
before  the  hatches  are  properly  fastened,  or  altering  fastenings,  or 
removing,  concealing,  &c.  any  goods,  shall  forfeit  200/.    §  42. 

Ooods  secured  in  warehouse  may  be  removed  firom  one  port  to  . 
amother,  for  the  purposes  of  exportation,  &c.  on  the  following  con*' 
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tlUioDs : — ^The  importer,  proprietor,  or  consignee/sfaall  give  at  least 
twelve  hours  notice  in  writing  to  the  warehouse  keeper,  of  hb  ia- 
tention,  specifying  the  particular  ffoods,  the  number,  marks,  and  de- 
scriptions of  each,  package,  and  the  kind  and  species  of  goods,  and 
(except  in  the  case  of  crushed  or  refined  sugars)  in  what  ship  im- 
ported, and  by  whom  entered  inwards,  together  with  the  date  of  such 
importation ;  and  if  such  goods  or  any  part  thereof,  when  delivered 
out  of  any  warehoose  (other  than  such  warehouses  as  are  or  shall  be 
surrounded  by  waUs*'or  other  places  of  special  security),  shall  be 
deficient  of  the  actual  weight  or  quantity  ascertained  and  takeq 
account  of  at  the  time  of  the  importation  beyond  the  amount  of  de- 
ficiency directed  to  be  allowed  in  respect  of  the  natural  decrease  of 
such  goods,  then  such  importer,  proprietor,  or  consignee  shall  pay 
the  full  duties  upon  such  deficiency  beyond  the  amount  so 
allowed.    §  43. 

The  contents  shall  be  marked  or  cut  on  each  package  intended  to 
be  removed,  in  all  cases  where  the  same  shall  be  practicable ;  and 
the  importer,  proprietor,  or  consignee  shall  make  a  due  entry  of  the 
goods^  wares,  or  merchandize  with  the  proper  officer  of  cnstoms, 
aad  ako  of  the  excise,  specifying  in  such  entry  the  name  of  the  ship 
or  vessel  in  which  imported  (except  as  aforesaid),  and  the  master 
thereof,  when  entered  inwards,  and  by  whom,  and  the  date  of  Uie 
importation,  also  the  number  and  marks  of  the  packages,  the  kind  or 
Species  of  goods,  wares,  or  merchandize,  together  with  the  weight 
or  quantity  contained  in  each,  and  in  case  of  spirits,  the  strength 
thereof,  and  to  what  port  the  same  is  intended  to  b^  removed  for 
the  purpose  of  being  exported.     §  44. 

If  goods'i>e  not  immediately  shipped  for  exportation  afVer  sorh 
removal,  they  may  be  warehoused  at  the  port  removed  to ;  pro- 
vided an  entry  be  made  for  that  purpose,  and  theduties  oo  aay  de- 
ficiency be  thereon  paid ;  but  if  the  proprietor  shall  neglect  to  make 
such  entry,  and  pay  the  duties  on  suca  deficiency,  the  commissioners 
of  the  customs  and  excise  may  cause  all  such  good^,  which  shall  not 
be  shipped  for  exportation,,to  be  disposed  of  in  the  same  manner  as 
goods  are  directed  to  be  disposed  of  by  this  act,  after  the  expira- 
tion of  three  years  after  the  same  shall  have  been  first  entered  for 
the  purpose  of  being  warehoused.    §  46. 

.  in  case  any  goods  subject  to  duties  of  customs  only,  wbidi  aliall 
be  removed  from  port  to  port,  shall  not  be  well  and  tnily  delivered, 
without  alteration  or  diminution,  into  the  custody  and  possession  of 
the  collector  and  comptroller  of  the  customs  at  the  port  is  the 
United  Kingdom  to  which  the  same  were  intended  or  bonded  to  be 
removed  within  three  calendar  months,'except  in  cases  of  nnavokl- 
able  necessity,  such  goods  shall  be  forfeited,  and  may  be  seized  by 
any  officer  or  officers  of  customs  or  excise ;  and  the  owner,  pto- 
prietor  or  other  person,  at  whose  instance  such  goods  shall  be  re* 
moved,  or  to  whose  hands  the  same  or  any  part  thereof  shall  know- 
ingly come,  and  every  person  who  shall  knowingly  harbour,  keep,  or 
conceal  any  such  goods,  or  shall  knowingly  permit  or  8offerany.80ch 
to  be  harboured  or  concealed,  shall  forfeit  treble  the  value,    f  4t. 
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Previous  to  the  removal  of  exciseabie  goods  frem  port  to  port,  a 
bond  is  to  be  entered  into  for  the  due  delivery  of  such  goods.  §  48. 

And,  on  the  arrival  of  such  exciseabie  goods  at  the  port  intended, 
entry  must  be  made  thereof  with  the  proper  officer  oi  excise ;  and, 
if  the  goods  are  removed  for  exportation,  the  place  to  which  the 
same  are  intended  to  be  exported  must  be  described,  and  thenam^ 
of  the  ship  or  vessel ;  and  the  exporter  shall  enter  into  bond  irf 
treble  the  value  of  the  goods,  for  the  due  exportation  thereof,  and 
for  producing  to  the  collector,  supervisor,  or  other  proper  officer 
of  excise,  a  certificate  containing  tlie  several  matters  and  things 
prescribed  and  required.     §49. 

And  if  such  exciseabie  goods  are  not  shipped  for  exportation,  they 
may  be  again  warehoused ;  provided,  over  and  besides  the  entry  and 
bond  required  by  this  act,  an  entry  be  also  made  for  that  purpose 
with  the  collector  or  proper  officer  of  excise,  and  bond  be  also  given 
in  double  the  amount  of  tfie  duties  on  the  importation  of  such  goods, 
with  condition  that  the  said  goods  shall  either  be  duly  exported,  or 
that  the  full  duties  of  excise  payable  on  the  importation  thereof  shall 
be  paid,  within  such  period  of  time  as  was  allowed  for  that  purpose 
at  the  port  where  the  same  were  first  entered  and  warehoused,  un-' 
less  the  same  shall  be  sold  by  order  of  the  commissioners  of  ex- 
cise after  the  expiration  of  such  period.     §'50. 

Goods  may  be  removed  a  second  time  to  any  port  where  suoh 
goods  are  allowed  to  be  warehoused  upon  like  conditions.  §  5t. 

On  removal  from  port  to  port,  goods  shall  be  warehoused  only 
for  remainder  of  three  years  then  unexpired  from  the  date  of  the 
bond  given  on  the  first  importation.     §  52. 

.  Goods  may  be  removed  from  one  bonding  warehouse  to  another 
in  the  same  port ;  provided  that  permission  shall  have  been  pre- 
viously obtdined.     §  53. 

Any  person  may  export  from  Great  Britain  to  the  port  of  Doug- 
lass, in  the  Isle  of  Man,  in  British-built  ships,  owned,  navigated, 
and  registered  according  to  law,  and  not  of  less  burden  than  fifty 
tons,  any  quantity  of  wine,  brandy,  geneva,  rum,  tea,  coffee,  or  to- 
bacco, which  any  such  person  may  be  authorized  so  to  export  by 
virtue  of  any  licence ;  and  any  such  goods  intended  to  be  expoited 
to  the  said  port  may  be  takenout  of  any  warehouse  or  warehouses 
•whiere  the  same  may  have  been  lodged,  without  payment  of  any  duty 
of  customs  or  excise.     §  55. 

,  The  proprietors  or  consignees  of  any  wine  or  rum  may  draw  off 
any  such  into  reputed  quart  bottles,  and  pack  the  same  in  cases  con- 
taining not  less  than  three  dozen  each,  for  the  purpose  of  being  ex- 
ported from  warehouses.     §  56. 

Rum  in  warehouse  may  be  shipped  asship^s  stores  without  pay- 
mentofduty.     §57. 

The  importer  or  proprietor  of  any  wine  may  mix,  once,  such 
quantity  of  foreign  brandy  which,shall  have  been  lodged  in  any 
warehouse  in  the  same  port,  as  shall  be  deemed  necessary  to  pre- 
serve or  improve  such  wine,  not  exceeding  the  proportion  often 
gallons  of  brandy  for  every  hundred  gallons  of  wine.     §  58. 
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ImpofhtH  of  foreign  spirits  warehoused  may  fill  up  casks  firma 
any  other;  and  fresh  samples  may  be  taken:  provided,  that  ao 
casks  of  spirits  warehoused  under  bond,  shall  be  filled  up  more  thta 
onoe»  except  at  the  time  of  the  exportation  thereof.    ^  ik9. 

Wine  bonded  may  be  sent  to  the  East  or  West  Indies,  in  order  to 
itnprove  its  flavour,  on  the  proprietor's  giving  notice^  and  entering 
into  bond  for  the  due  performance  of  all  the  stiimlatiohs.  §  00. 

By  section  61,  gooas  not  taken  out  of  warehouse  within  three 
years  are  to  be  sold  for  payment  of  duties  and  other  charges.  §61. 

The  k>rd8  of  the  treasury  may  permit  goods  to  remain  ware- 
housed for  any  further  time  beyona  three  years.     §  62* 

And  whenever  the  proprietor  or  consignee  shall  make  a  repre- 
sentation to  the  commissioners  of  customs  or  excise,  that  any  goods 
have  been  damaged  or  spoiled,  it  shall  be  lawful  for  the  commis- 
sioners of  customs  or  excise  to  order  such  goods  to  be  destroyed, 
and  rendered  wholly  useless.     §  6:). 

And  if  the  quantity  of  any  goods  or  merchandize  subject  to  any 
duty  of  customs  or  excise,  both  or  either,  which  at  the  full  end  and 
expiration  of  three  years  from  date  of  any  bond,  shall  have  been 
duly  delivered  out  of  any  warehouse  or  place  in  which  the  same  shall 
have  been  lodged  or  secured  under  this  act  for  home  consumption, 
added  to  the  quantity  of  such  goods  which  within  the  like  period 
shall  have  been  duly  exported,  with  such  allowance  thereon  as 
hcrein-aiter  mentioned,  shall  fall  short  of  the  actual  quantity  ascer- 
tained and  taken  account  of  at  the  time  of  the  importation  thereof 
then  the  importer  or  proprietor  shall  pay  the  whole  of  the  duties 
in  respect  of  the  proportion  of  such  goods  deficient  in  the  quan- 
tity so  taken  out  tor  home  consumption ;  and  upon  such  paymen^ 
the  bond  shall  be  delivered  up  and  cancelled :  provided  that  nothing 
shall  be  construed  to  extend  to  charge  any  such  goods  which  shaH 
have  been  lodged  or  secured  in  warehouses  surrounded  by  walls,  * 
or  in  other  places  of  special  security,  in  respect  of  any  deficiency, 
except  in  cases  of  suspicion  of  fraud.     §  64. 

But  no  duty  either  of  customs  or  excise  shall  be  demanded  from 
any  importer,  consignee,  or  proprietor,  which  shall  have  been  lodged 
or  secured  in  warehouses  erected  in  places  inclosed  or  surFonoded 
with  walls,  or  in  anv  other  warehouses  or  places  of  special  secuiity, 
appointed  by  the  commissioners  of  the  treasury,  and  which  shall  be 
taken  out  of  or  from  any  such  warehouse  or  place  for  exportation, 
on  account  of  any  increase  or  decrease,  in  quantity  or  quality, 
excepting  where  suspicion  shall  arise  that  any  part  has  been 
clandestinely  conveyed  away  and  applied  to  home  consumption ;  and 
such  goods  and  merchandize  (except  wine  and  spirits)  shall  not  be 
again  weighed,  gauged,  or  measured  at  tlie  time  of  taking  out  the 
same  for  exportation,  excepting  in  cases  where  such  suspicion  skail 
arise  ;  and  upon  all  goods  which  shall  be  taken  out  of  such  vrare- 
hous€8  to  be  used  or  consumed  in  any  part  of  tlie  United  Kingdom, 
the  duties  of  customs  and  excise  shall  be  paid  according  to  account 
taken  thereof  at  the  tirst  examination.     §  65. 

And  whenever  any  entry  shall  be  made  for  the  purpose  of  export- 
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ing  to  foreign  parts^  or  Gueroiiey,  Jertej,  Alderney^  or  Sark^tny 
spirits,  wine,  co0ee«  cocoa  nuts,  or  pepper,  which  shall  have  been 
warehoused  id  any  warehouse  or  place  (save  and  except  such  ware-^, 
houses  as  are  or  shall  be  surrounded  by  walls,  and  such  as  are  or 
shall  be  specially  approved  of  by  the  commissioners  of  the  treasary)^ 
if  the  wine  in  any  cask  shall  be  found,  at  the  time  when  the  same  is 
delivered  for  the  purpose  of  being  exported,  to  be  from  natural 
waste  decreased  and  less  in  quantity  than  when  imported ;  or  if  the 
spirits  so  entered  shall  be  found,  at  the  time  when  4he  same  shall 
be  delivered,  to  be  from  natural  waste  decreased  and  less  in  quan- 
tity than  when  imported,  lodged,  and  secured  as  aforesaid,  the 
amount  of  such  loss  being  ascertained  by  deducting  the  nnmbei^ 
of  gallons  so  delivered  for  exportation,  computed  at  the  strength 
of  proof,  from  the  number  of  gallons  imported,  computed  at  the 
strength  of  proof;  or  if  the  coffee,  cocoa-nuts,  or  pepper  so  deli- 
vered, shall  be  found  to  be  from  natural  waste  less  in  weight  than 
when  imported,  the  importer  or  proprietor  shall  not  be  charged 
with  any  duty  for  any  such  decreased  quantities,  unless  they  shall 
exceed  or  be  more  than  the  proportions  following;  videlicet-^One 
gallon  of  wine  upon  every  cask  which  shall  have  remained  in  the 
warehouse  for  any  period  not  exceeding  one  year ;  two  gallons,  for 
one  year  au(|  not  exceeding  two  years ;  three  gallons,  for  two  years : 
and  one  gallon,  hydrometer  proof,  of  spirits  for  every  one  hundred 
gallons,  and  after  the  same  rate  for  any  less  quantity  for  any  period 
not  exceeding  six  months ;  two  gallons  for  every  one  hundred  gal- 
lons, for  six  months  and  not  exceeding  twelve  months';  three  gal-* 
Ions  for  every  one  hundred  gallons,  for  twelve  months  and  not  ex* 
ceediog  eighteen  months  ;  four  gallons  for  every  one  hundred  gal- 
lons, for  eighteen  months  and  not  exceeding  two  years ;'  and  five 
gallons  for  every  one  hundred  gallons,  for  any  period  exceeding 
two  years :  and  two  pounds  for  every  one  hundred  pounds  of  coffee, 
cocoa  nuts,  and  pepper  respectively,  and  so  in  proportion  for  any 
less  quantity.     ^06. 

And  every  cask  of  wine  and  of  spirits  shall  be  re-gauged,  and 
the  strength  of  the  spirits  in  each  cask  re-examined  by  the  proper 
officer,  with  the  hydrometer,  at  the  time  of  being  delivered  ;  and 
such  officer  is  authorized  to  draw  from  every  such  cask  of  spirits 
a  fresh  sample  of  half  a  pint  of  such  spirits,  returning  such  sam- 
ple, when  found  of  or  below  the  strength  at  which  such  spirits  were 
imported,  to  the  cask  from  which  such  sample  was  drawn.     §67. 

The  treasury  may  direct  the  mode  of  ascertaining  the  increase 
or  decrease  of  any  goods  warehoused,  and  the  charge  or  allow- 
ance in  consequence  of  such  increase  or  decresise.    §  68. 

And  if  any  goods  or  merchandize,  warehoused  under  ihis  act, 
shall  be  embezzled,  or  fraudulently  or  clandestinely  hid  or  con- 
cealed in,  or  fraudulently  or  clandestinely  removed,  all  such  goods, 
together  with  the  packages,  shall  be  forfeited,  and  shall  and  maybe 
seized  by  any  officer  6f  the  customs  or  excise ;  and  the  person  or 
persons  so  embezzling,  or  aiding  or  assisting  therein,  or  to  whose 
bands  the  same  shall  knowingly  come,  shall  be  liable  to  the  like 
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paiM  And  penalties  n6  if  such  foods  and  merchaodiie  bid  been 
fraudulently  unshipped  or  landed  without  payment  of  duty.  §  70. 

And  ifaay  proprietor  or  importer  of  brandy^  nun.  geneva,  or- 
other  spirits  lo^ed  and  put  into  any  warehouse,  shsll,  by  any 
means,  art,  device,  or  contrivance  whatever^  open  any  sucb  ware- 
houses  except  in  the  presence  of  the  proper  warehouse  keeper, 
or  other  oficer  of  the  customs  or  excise,  every  such  importer  or 
proprietor  shall  forfeit  for^very  such  oflfence  the  sum  of  five  hun- 
dred pounds.    §  71- 

In  oaae  it  shall  happen  that  any  embexzlement,  waste,  spoil,  or 
destruction  shall  be  made  in  any  goods  through  any  wilful  miscon- 
duct of  any  officer  of  customs  or  excise,  such  officer  shall  be  deemed, 
guilty  of  a  misdemeanor ;  a^d  if  prosecuted  to  conviction,  no  duty 
of  customs  or  eicise  shall  be  payable  for  such  goods,  and  the  da-, 
mage  shall  be  made  good  by  the  commissioners  of  customs  or  ei- 
oise.    )  12* 

Any  importer  or  proprietor  may  take  any  moderate  samples  of 
any  goods  or  tnerchandixe,  as  shall  be  allowed  and  directed  by  the 
commiaaioners  pf  customs  or  excise,  without  entry  or  payment  of 
any  duty  in  respect  of  such  samples.    §  73. 

And  any  otBcer  of  excise,  before  the  delivery  of  any  brandy,  rum, 
geneva,  or  other  spirits  for  exportation,  or  of  rum  or  spirits  of  the 
Brttiafa  pUntations,  to  be  shipped  as  stores,  may  take  one  sample, 
not  exceeding  half  a  pint,  out  of  each  of  the  casks  or  packages, 
paying  for  such  (if  demanded)  at  and  after  the  rate  of  St.  per  gal- 
Ion;  and  if  any  person  shall  obstruct  any  officer  in  taking  anck 
sample,  npoti  his  offering  to  pay  for  the  same  (if  demanded),  the 
person  offending  shall  forfeit  the  sum  of  100/.    §  74. 

Importers  may  separate  damaged  coffiee  from  the  undamaged; 
and  the  bagft  or  casks,  wbeu  coffee  is  repacked,  must  be  marked 
as  follows  :  vtz.  on  every  bag  or  cask  containing  the  coffee  soae- 
parsted  as  undamaged,  the  word  "  Sound,"  in  Uack  paint,  in  the 
fruut  of  each  bag,  or  on  the  head  of  each  cask,  in  letters  at  leasl 
two  inches  long ;  and  upon  the  casks  or  bags  containing  the  eof- 
iee  set  apart  as  damaged,  the  words  "  For  Exportation."    §  75. 

Before  any  officer  of  excise  shall  proceed  to  select  and  separate 
coffee,  he  shall  give  notice  thereof;  and  if  it  shall  appear  tha^  from 
negligence  or  ignorance,  or  from  any  other  cause,  a  greater  or 
smaller  proportion  is  selected  as  damaged  ai^d  unfit  for  use,  then 
the  commissioners  of  the  excise  may  order  such  coffee  to,  be  re- 
surveyed  by  two  indifferent  and  disinterested  merchants  or  brokers ; 
provided,  the  reasonable  expence  of  the  persons  so  to  be  employed 
shall  be  borne  by  the  proprietor  or  consignee  ;  provided  also,  th^t 
no  damaged  coffee  shall  be  delivered  out  of  warehouse  until  the 
same  shall  have  been  re-packed  for  exportation  in  casks,  bags,  or 
packages,  containing  each  not  less  than  one  hundred  pounds  net 
weight  avoirdupois,  except  by  the  special  permission  of  the  com* 
missioners- of  excise,  and  on  security  being  first  given  by  the  exr 
porter,  at  the  rate  of  10/.  per  hundred  weight,  that  the  same  shall 
be  duly  exported.     §  76. 
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Damaged  coffee  ma,y  be  mixed  i^ith  otheir  parcels  of  daiDaged 
coffee  to  make  up  the  quantity  of  oae  hundred  poiindil«    §  77« 

Upon  the  separation  of  any  coffee,  the  damagecl  parts  shall  be  put 
into  the  packages  in  which  the  same  wete  imported,  iieginning  with 
the  lowest  number^  and  following  in  regular  numerical  order ;  and  it 
shall  be  lawful  for  the  importer  or  proprietor,  to  enter  and  pay  the 
duties  for  any  undamaged  coffee  for  home  consumption,  and  to  re-* 
move  the  same  from  out  of  the  warehouse,  notwithstanding  the  quan* 
tily  of  such  undamaged  coffee  may,  in  any  one  bag  of  any  consign- 
ment, be  less  in  quantity  than  one  hundred  pounds  weight*    §  78> 

Where  such  separation  of  undamaged  from  damaged  coffee  shall 
have  been  made,  a  correct  account  shall  be  taken  by  the  proper 
officer  of  excise,  of  the  damaged  coffee  remaining  in  the  original 
packages,  and  of  the  quantities  of  all  undamaged  coffee.     ^7ii|. 

Any  proprietor  or  consignee  of  any  pepper,  in  the  presence  of  the 
proper  officer  of  excise,  may  separate  firoip  any  parcel  or  quantity  . 
of  such  pepper,  all  stones,  dirt,  trash,  and  dust  that  shall  be  mixed 
therewith :  the  duty  upon  which  is  not  to  be  charged.     §  80. 

No  watch  of  foreign  manufacture  shall  be  imported  and  ware- 
housed, upon  the  case  of  which  any  mark  or  stamp  shall  be  im- 
pressed, which  shall  be  similar  to,  or  shall  purport  to  be,  or  shall  be 
intended  to  represent  any  mark  or  stamp  of  the  goldsmith^s  company 
of  London,  or  other  legal  British  assay  marks  or  stamps;  and  n^ 
clock  or  watch  of  foreign  manufacture  shall  be  so  imported  and  ware- 
housed, upon  the  face  or  upon  any  part  of  which  the  word  London » 
or  the  name  of  any  other  town  or  place  of  the  United  Kingdom,  shall 
be  engraven  or  painted,  or  shall  m  any  way  appear,  so  as  to^nrport 
or  give  colour  that  such  clock  or  watch  is  of  the  manufacture  of  the 
United  Kingdoni ;  and  no  clock  or  watch  of  foreign  nianufacture 
shall  be  so  imported  and  warehoused,unless  a  distinguishing  number, 
and  the  name  or  names  of  some  person  and  place,  shall  be  engraven, 
and  shall  appear  visible  on  the  frame  or  other  part  of  such  clock  or 
\vatch  independent  of  the  face,  purporting  to  be  the  name  and  place 
of  abode  of  the  person  or  persons  by  whom  such  clock  or  watch  was 
made ;  and  no  clock  or  watch  of  foreign  manufacture  shall  be  im- 
ported and  warehoused  in  any  incomplete  state;  that  is  to  say,  not 
Daving  the  movement,  with  all  its  concomitant  parts,  prop^U 
fixed  and  secured  in  its  case,  on  pain  of  the  fodfeiture  of  sucb 
watch  or  clock.    §  81 . 

And  upon  every  sale  fairly  and  bona  fide  made  by  the  importer  or 
proprietor  of  any  goods  or  merchandize,  the  possession  thereof  shall 
by  such  sale  be  transferred  to  the  purchaser  thereof,  although  such 
goods  shall  remiun  in  such  warehouse ;  and  such  goods  shall  not 
pass  to  or  be  vested  in  any  assignee  or  assignees  of  such  importer 
or  proprietor  under  any  commission  of  bankrupt :  provided,  that 
upon  every  such  sale,  there  shall  have  been  a  written  agreement, 
signed  by  the  parties,  or  a  written  contract  of  sale,  made,  executed, 
and  delivered  by  a  broker  or  other  person  legally  authorized  for  and 
on  behalf  of  the  parties  respectively,  and  the  amount  of  the  price 
0tipula^din  the  said  contract  or  agreement  shall  have  been  actually 
paid  or  secured  to  be  paid  by  the  purchaser,  and  that  a  transif  r 
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•hall  have  beta  entered  in  a  book  to  be  kept  for  that  purpose  by  his 
majesty's  officer  of  reTenue  haTiog  charge  of  such  warahoose,  §  82. 

All  goods  or  merchandize  which  shall  be  landed  in  docks,  and 
lodged  in  the  custody  of  the  proprietors  under  the  promioas  of 
this  act,  not  being  goods  seised  as  forfeited  to  his  majesty,  shaD, 
when  so  landed,  continue  and  be  subject  to  such  and  the  same 
claim  for  freight  in  favour  of  the  master  and  owner  of  the  respec- 
tive ships  or  vessels,  or  of  any  other  person  interested  in  the  freight 
of  the  same,  from  or  out  of  which  such  goods  or  merchandise  shall 
be  so  landed,  as  such  goods,  wares,  or  merchandise  respectively 
were  subject  and  liable  to  whilst  the  same  were  on  board  such 
ships.    §  83. 

And  in  case  any  goods  or  merchandise  on  which  the  full  duties 
shall  have  been  paid,  and  which  shall  afterwards  be  delivered  or 
taken  from  any  warehouse  or.  other  place  where  the  same  shall  have 
been  lodged  or  secured,  shall  be  duly  esported  to  foreign  parts, 
the  exporter  thereof  shall  be  allowed  the  like  drawbacks  of  the  da- 
ties  as  are  now  payable  by  law,  as  wonld  hate  been  aliow^  on  the 
exportation  of  any  such  goods  or  merchandise  respectively  in  case 
Ihts  act  had  not  been  made :  provided,  that  no  drawbacks  of  the 
duties  of  customs  or  excise  shall  be  allowed  or  paid  upon  the  ex* 
portation  to  any  Britisb  colony,  plsntation,  territory,  or  dominion 
in  America  or  the  West  Indies,  upon  any  of  the  goods  or  merchan- 
dize of  foreign  manufacture  mentioned  in  Schedule  (B.)    §  85. 

The  occupier  of  warehouses  is  answerable  for  duties  on  goods 
removed  without  a  warrant  of  the  officer.    ^86. 

Where  foreign  goods  are  lost  or  destroyed  by  accidental  staving, 
or  by  other  unavoidable  accident,  the  duty  may  be  remitted,  on 
proof  to  the  commissioners  of  customs  or  excise.    §87. 

If  any  person  sliall  molest,  disturb,  hinder,  oppose,  or  impede 
any  officer  of  customs  or  excise  in  the  due  execution  of  the  powers 
or  authorities  by  this  act  granted,  every  person  so  offending  shall 
forfeit  the  sum  of  one  hundred  pounds.    §  92. 

And  in  case  any  goods  warehoused  shall  be  destroyed  by  fire,  it 
shall  not  be  lawful  for  the  importer,  proprietor,  or  consignee,  to 
demand,  against  his  majesty,  any  compensation  for  or  on  account  of 
such  goods ;  and  no  duty  of  customs  or  excise  shall  be  demanded 
for  any  goods  or  merchandize  so  destroyed.    §  95. 

Nothing  in  this  act  shall  extend  to  permit  the  importation,  at 
any  time  before  the  5th  day  of  Jaly,  1825,  of  any  wrought  silks,  or 
of  any  silk  manufactures  whatever,  the  importation  of  vrhicb  is 
prohibited  by  any  act  of  parli^iment ;  nor  to  permit  the  importation 
of  any  foreign  linens,  under  the  provisions  or  for  the  purposes  of 
this  act,  without  payment  of  the  duties  due  at  the  time  of  the 
first  entry  thereof;  uor  the  exportation  of  any  foreign  linen  ware- 
housed under  the  provisions  of  this  act,  without  payment  of  the 
duties  due  on  the  exportation  thereof  under  any  act  or  acts  in  force 
immediately  before  the  passing  of  this  act.    §  96. 

Actions  brought  against  any  person  or  persons  for  things  done 
or  performed  in  pursuance  of  this  act,  must  be  commenced  withia 
three  calendar  months.    §  97* 
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SCHEDULES  to  which  ikU  Act  rtftn. 

'SCHIDULE  (A.) 

A  List  of  Goods  and  Merchandize  imported  into  Great  Britain,  which 
may  he  lodf;ed  and  deposited  only  in.  warehouses  inclosed  hy  ahd 
surrounded  with  walls,  or  in  other  warehouses  or  places  of  special 
security,  especially  to  he  approved  hy  the  Commissioners  of  the 
Treasury,  as  directed  by  the  act  to  which  this  Schedule  is  annexed, 
without  the  duties  due  on  the  importation^  thereof  being  first  paid. 

Agates,  polished  and  rough;  almond  paste  ;  aloes ;  ambraliquida ;  am- 
bergris; balsams  of  all  sorts;  beads  of  all  kinds;  bcer^  benjfamin;  hot* 
ties;  bugles  of  all  kinds;  cambric;  camphor;  candles;  cantharides; 
cardamoms ;  cards ;  carmine ;  cassia  buds ;  cassia  li|yiea ;  cassia  fistula ; 
castor;  China  ware  and  porcelain ;  crystal;  cider ; 'cinnamon  (imported 
tinder  licence);  citron  water;  civet;  clocks;  cloves  (imported  under  li- 
cence); cochmeal;  coculus  indicus;  coloquintida;  columho  root;  coral 
of  ail  sorts;  corks,  ready  made;  cuttle  shells;  dice;  enamel;  essences 
of  all  sorts;  extracts  of  all  sorts;  feathers,  ostrich,  and  others  not  other- 
wise enumerated,  whether  dressed  or  undressed ;  flowers,  artificial;  gar- 
riets;  gauze  of  all  kinds;  ginger,  preserved ;  glass  of  all  kinris;  grains  of 
Paradise  and  of  Guinea;  gumopoponax;  hair  (human);  liaic  powder; 
hats  and  bonnets  of «11  sorts;  jalap;  jet;  jewels, emeralds,  rubies,  and  all 
other  precious  stones,  except  diamonds;  inde,  wrought;  lace  of  all  kinds; 
lapis  lazuli;  mace,  if  imported  by  licence ;  manna;  merqury;  metheglin; 
morels;  musical  boxes;  musk;  myrrh;  nutmegs  (if  imported  by  licence); 
nux  vomiciw;  opium;  ormoulu;  otto  of  roses;  paper;  pearls;  perry; 
pictures;  plate;  platina;  platting  of  all  sorts;  powder  of  brass ;  powder 
of  bronze  ;*  powder  not  enumerated,  or  otherwise  described,  which  will 
serve  for  the  Mime  use  as  starch;  quicksilver;  radix  ipecacuanhas;  radix 
rbatanic ;  .  resina  jala|>ee,  rhubarb ;  salTron ;  sal  limonum ;  sal  succini ; 
salt;  scammooy;  silk,  raw  and  oraanzined;  snuff;  soap;  spikenard; 
starch;  stones;  bezoar;  stores  of  all  kinds;  succades;  sugar;  threads 
of  all  kinds;  tobacco;  tortoise-shell;  treacle  of  Venice;  truffles;  tur- 
bith;  vanelloes;  vellum;  verdigris;  vinegar;  watches  of  all  sorts;  watch 
glasses;  waters,  mineral;  waters,  strong,  of  all  sorts;  wires;  yarn,  mo- 
hair. And  also  alt  goods  and  merchandize  of  every  description,  which, 
under  the  provisions  of  this  act,  may  be  imported  for  the  purpose  of  ex- 
portation only. 

Schedule  (B  ) 

A  List  of  Articles  of  Foreign  Manufacture  or  Produce,  which,  before 
exportation  to  the  British  colonies,  plantations,  territories,  or  do- 
minions in  America  or  the  West  Indies,  shall  pay  the  home  consump- 
tion duties. 

Bandstrings,  twist;  baskets  ;  blacking;  bladders;  books;  boxes;  brass, 
manufactured;  bricks  and  clinkers;  butter;  cables;  cambrics;  candles; 
caps  of  cotton  or  worsted;  cards;  carriages;  casks  (empty)  or  packs; 
cheese;  China  ware  or  porcelain ;  cider;  cinders;  clocks;  comfits;  cop- 
per of  all  sorts;  cordage;  corks,  ready  made;  cottoo,  manufactured; 
crayons;  culm;  dice;  down;  earthenware;  enamel;  extracts  of  all 
kinds;  flowers,  artificial;  gauze  of  thread;  glass,  or  bottles  made  of  glass; 
hair  powder;  hops;  ink  for  printing;  iron,  wrought  or  manufactured; 
jewellery  and  trinkets,  manufactured  of  gold,  silver,  or  any  other  metal ; 
lace;  lard;  lead,  red  and  white;  leather,  manufactured;  linens;  mat- 
ting; mattrasses;  musical  instruments;  seed  oils;  oil  or  blubber  of 
foreign  fishing;  spermaceti  of  foreign  fishing;  paper;  painters' colours ; 
paintings  on  glass ;  pens ;  picture  frames ;  pomatum ;  powders  of  all  sorts ; 
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silks  of  all  kinds,  except  of  the  manufacture  of  Persia,  Chioa,  or  the 
East  Indies;  skates;  slate  pencils;  sniiff;' soap,  bard  and  soft;  starch; 
steel,  manofactared ;  stockings  of  cotton  or  thread  ;  stuffs  of  all  sorts  of 
wool;  sugar-candj  and  sugar  re6ned;  tapes;  tapestry;  threads;  tick- 
ing; ticks;  tiles;  tin  foil;  telescopes;  tobacco,  manufactured;  tobacco 
pipes;  tooth  nowder;  twine;  varnish;  vellum;  Teijuice;  vinegar;  wa- 
fers ;  watch  glasses  ;  watches  of  gold,  silver,  or  other  metal ;  wbip*cord ; 
wires  of  all  kinds;  woollen  manufactures  of  all  kinds. 

By  the  6  Geo.  IV.  c.43.  f  3.  the  coromissionert  of  bis  Ma- 
jesty's Treasury  may  permit  any  persoo  to  import  into  the  UDitcd 
Kingdom  of  Great  Britain  and  Ireland,  samples  of  spirits,  wine, 
fcoffee,  cocoa  nuts,  tobacco,  snuff,  and  pepper,  in  pbials,  parcels, 
and  packages  as  follows  3  (thai  is  to  say) — Spirits  in  pbiaU  not 
exceeding  half  a  pint  each,  wine  in  phials  not  exceeding  one  plat 
each,  coffee,  cocoa  nuts,  and  }>epper,  in  parcels  not  exceediog  a 
quarter  of  a  pound  each,  and  tobacco  in  parcels  not  exceedinic 
two  pounds  each,  and  snuff  in  parcels  not  exceeding  one  pornd 
each ;  provided  the  master  of  the  vessel  in  which  such  samples 
shall  be  imported  specifies,  in  bis  manifest  and  report,  the  several 
phials  and  parcels,  the  kind  of  goods  and  number  of  samples  coa* 
tained  in  each  package,  and  that  each  phial,  parcel,  and  packaf^ 
be  marked  in  large  letters  with  the  word  **  Sample"  on  the  onl- 
side  thereof:  provided  always,  that  the  importation  of  samples  of 
tobacco  and  snuff  shall  be  confined  to  those  ports  at  which  to- 
bacco is  now  by  law  allowed  to  be  imported. 

And  the  importer  of  any  wine  in  packages,  each  of  which  ahall 
contain  at  least  six  dosen  reputed  pint  bottles  or  flaaks,  may  loilft 
and  deposit  or  secure  such  wine  in  warehouses  withoat  paymeat 
of  any  duty,  either  customs  or  excise,  at  the  time  of  the  first  entry, 
subject  to  the  several  rules,  regulations,  conditions,  and  securi- 
ties, as  well  with  respect  to  the  port  as  to  the  warehouses  ia 
which  such  wine  may  be  bdged  and  secured,  as  are  specially  pro- 
vided and  contaiaed  in  the  act  of  the  4  Geo.  IV.  c.  24. 

And  it  shall  be  lawful  ta  import  Cologne  water  ia  cases  cob- 
taining  six  flasks  in  each  case,  tliirty  of  such  flasks  contaiBiof  aot 
more  than  one  gallon,  upon  payment  of  the  sum  of  one  shilling 
for  each  flask  ;  and  all  Cologne  water  imported  otherwise  than  m 
such  cases,  shall  be  subject  and  liable  to  all  such  duties  oa  the 
importation  thereof  into  any  part  of  the  United  Kingdom,  as  be- 
fore the  passing  of  this  act.     §  16. 

Bribing  Ojieen. 

The  act  of  61  Geo.  III.  c.  71.  whereby  all  fees  or  perquisites 
are  prohibited  \o  be  taken  by  any  clerk  or  other  person  employed 
in  the  customs,  having  been  found  to  be  ineffectual  by  rea- 
son of  persons  offering  bribes  to  officers  aird  others,  it  is  eoaclcd 
by  1  Geo.  IV.  e.  7.  that  if  any  person  shall  give,  offet,  or  promise 
to  give  any  fee,  perquisite,  gratuity,  or  reward  to  any  officer, 
clerk,  &c.  for  any  service,  act,  duty,  matter,  or  thing  to  be  done 
by  such  oflicer,  &c.  every  such  person  or  persons  so  offering  to 
bribe  shall  forfeit  the  sum  of  500/.  for  every  such  offence. 
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WINDOW  DUTY.— 4  Geo.  IV.  c.  11. 

For  every  dwelling'hoase  cont«tniD(;  not  more  than  six 
window*  or  lights  (except  houses  worth  6/.  a  year. 


and  charged 

with  the 

duty   on   inhabited    houses  £.   9.  < 

d. 

ber^after  lneniioll£cf^  the  \«>arlv  anat*  nf . A     21 

:i 

Not 

more  than  six  windows  or 

lights,  if  of  the  value  be-' 

fore  inentioued,  and  charged  to  the  said  rate  or  duty 

accordingly, 

the  yearly 

sum  of  •  •  • 

0     4 

0 

7 

....£0  10 

0 

25  .• 

•  •  • 

.£7  14 

3 

55  to  59..  18  13 

o 

8 

......0  10 

6 

26  .. 

•  •  • 

.  8    2 

9 

60  .     64.. 18  17 

9 

9 

1     1 

0 

27  •. 

•  •  • 

.  8  11 

0 

65-    69.. 21     0 

3 

10 

1     8 

0 

•28  .. 

•  •  • 

.  8  18 

6 

70  .     74.. 22     2 

6 

11 

1   16 

3 

29  .. 

•  •  • 

.  9    8 

0 

75-    79.. 23    5 

0 

12 

2     4 

9 

30  .. 

•  •  • 

.  9  16 

3 

80  .     84.. 24    7 

6 

13 

2  l:l 

3 

31   .. 

•  •  • 

.10     4 

9 

85  -     89.. 25  10 

0 

14 

3     1 

9 

32   .• 

•  •  • 

.10  13 

3 

90  -     94.. 26  12 

6 

15 

3  10 

0 

33  .. 

•  •  • 

.11     1 

6 

95  -  *  99. .27  14 

9 

16 

3  18 

6 

34  .. 

•  •  • 

.11    10 

0 

100  -  109.. 29    8 

6 

17 

4     7 

0 

35  .. 

•  •  • 

.11  18 

3 

110  -  119  .31  13 

3 

18 

....••4  15 

3 

36  .. 

•  •  • 

.12     6 

9 

120  -  129.. 33  18 

3' 

19 

5     3 

9 

37  .. 

•  •  • 

.12  15 

3 

130  -  139.. 36    3 

0 

20 

......5  12 

3 

38  .. 

•  •  • 

.13     3 

6 

140  -  149*. 38     8 

0 

21 

6     0 

6 

39  .• 

•  •  • 

.13  12 

0 

150  -  159.. 40  12 

9 

22 

6    9 

0 

40  to  44. 

.14     8 

9 

160  -  160.. 42  17 

9 

23 

6  17 

6 

45   . 

49. 

.15  14 

9 

170  -  179.. 45     2 

6 

24 

7     5 

9 

50    . 

54. 

.17     5 

0 

180 46  11 

3 

And  for  every  window  above  180,  Is.  6d. 

Rules  for  charging  Windows. 

1.  The  duties  to  be  charged  yearly  upon  the  occupier,  for  one 
year  from  April  the  5th,  to  be  levied  on  such  occupier. 

2.  Where  any  change  in  the*  occupation  shall  take  place  after 
the  assessroeldts,  then  the  duties  charged  on  the  occupier  shall  be 
paid  by  the  occupier,  landlord,  or  owner,  for  the  time  being.  But 
where  a  tenant  shall  quit  on  the  termination  of  a  lease  or  demise, 
and  shall  have  given  notice  to  the  assessor,  the  duty  shall,  be  dis- 
charged for  the  remainder  of  that  year. 

3.  Where  any  dwelling-house  is  Jet  in  diflferent  apartments,  and 
ahall  be  inhabited  by  two  or  more  persons,  the  same  shall  be 
charged  as  if  such  house  were  inhabited  by  one  ouly ;  and  the 
landlord  or  owner  shall  be  deemed  to  be  the  occupier. 

4.  Every  house  whereof  the  keeping  is  left  to  the  care  of  any 
person,  shall  be  subject  to  the  like  duties  as  if  i^  were  inhabited 
by  the  owner  or  tenant. 
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5.  Every  window,  including  the  frame,  partitioos^tuiddiTitioAS 
thereof,  which  by  admeasure'cneiit  of  the  whole  apace  oo  the  aper- 
ture of  the  wall  o{  the  house  on  the  outside,  shall  exceed  in  h«gfat 
twelve  feet,  or  ip  breadth  four  feet  nine  inches,  b  cbargeied>le  as 
two  windows,  except — I.Windows  which  are  not  more  than  three 
feet  six  inches  in  height,  although  above  four  feet  nine  inches  ia 
breadth.  2.  Windows  which  were  made  of  greater  dimenaions 
previous  to  the  6tb  of  April,  1785,  3.  Windows  in  shops,  work- 
shops, and  warehouses  employed  solely  for  the  purpose  of  trade, 
or  as  warehouseSiL  provid^  no  person  dwells  in  the  same.  4.  Win- 
dows in  the  coffee-room,  tap-room,  or  any  other  public  room,  of 
any  house  licensed  to  sell  wine,  ale,  &c.  And,  5.  Windows  or  lights 
in  farm-houses  which  are  exempt  from  the  inhabited  house  duty ;  as 
also  windows  in  dwelling-houses  not  chargeable  with  the  said  duty. 

6.  Every  window  extending  so  far  as  to  give  light  into  more 
rooms,,  landiogs,  or  stones  than  one,  shall  be  charged  separmte. 

7.  When  a  partition  or  a  divbion  between  two  or  more  windows 
fixed  in  one  frame  is  of  the  breadth  of  twelve  iuches,  the  window 
on  each  side  shall  be  charged  as  a  distinct  window. 

8«  All  sky-liffhts,  and  windows  in  staircases,  garrets,  cellars, 
passages,  and  all  other  parts  of  dwelling-houses,  shall  be  charged. 

9.  Every  window  in  any  kitchen,  cellar,  scullery,  buttery,  pan- 
try, larder.  Wash-house,  laundry,  bakehouse,  brewhouse,  and  lodg- 
ing room,  belonging  to  any  dwelling-bouse,  shall  also  be  charged. 

ExempiumB. 

1.  Houses  belonging  to  his  majesty,  the  royal  family,  and  pub- 
lic offices. 

2.  Hospitals,  charity  schools,  or  houses  provided  for  the  recep- 
tion and  relief  of  poor  persons,  except  such  apartments  therein 
as  are  occupied  by  the  officers  or  servants. 

3.  The  windows  in  any  room  licensed  for  divine  worship. 

But  every  anch  hospital,  &c.  shall  be  brought  into  charge  by 
the  assessors ;  and  the  commissioners  may  discharge  such  hospi- 
tal, charity-school,  and  house  for  poor  persons,  &c. 

4.  The  windows  or  lights  in  any  dairy  or  cheese  room  belongiag 
to  and  occupied  with  any  dwelling-house,  provided  the  windows 
shall  be  made  with  splines  or  wooden  latUs,  or  iron  bars,  orwtrea, 
and  wholly  without  glass,  and  that  the  occupiers  shall  paint  on 
the  onter  door,  on  the  outside  of  the  windows,  in  large  Roman 
letters,  the  words  "  Dairy,  or  Cheese  Room.'*  And  by  67  Geo.  III. 
c.  25.  one  glazed  window  or  light  in  every  dury  in  a  fann-hoase. 

5.  And  by  50  Geo.  III.  c.  104.  windows  in  any  room  ased 
wholly  for  tfie  purpose  of  carrying  on  any  manufacture. 

6.  By  57  Geo.  111.  c.25.  tenements  which  have  been  formerly 
occupied  as  dwelling-houses  shall  not  be  charged  when  ws^  for 
the  purposes  of  trade  only,  or  as  warehouses,  or  shops  or  coantiag- 
houses.    §1. 

Persons   claiming  relief  must  pve  notice  to  the  assessor  of 
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the  place  where  sach  tenements  are  situate ;  who,  on  i  eqiiest  tnade^ 
shall  be  admitted,  in  the  day-time^  to  inspect  such  tenements.  §  2. 

Mills,  {)laces  of  manufacture,  or  warehouses  not  attached  to  a 
dwelling-house,  are  not  liable  to  the  duties  on  houses  or  windows^ 
though  a  servant  be  appointed  to  watch  and  ^uard  thesame  in  the 
night-time,  provided  such  servant  be  named  in  a  licence  to  be  ob- 
tained from  the  commissioners  of  the  district.     §  4. 

One  window  in  any  dairy  or  cheese  room,  whether  glazed  or  made 
of  splines,  laths^  bars^  or  wires,  is  exempted  from  duty.    §  5. 

Opening  or  Stopping-up  IVindows* 

Windows  or  lights  ai'e  not  to  be  newly  opened  or  made ;  nor.  are 
windows  or  lights,  which  are  stopped  up  at  the  time  the  assess- 
ment for  the  current  year  is  made,  to  be  re-opened ;  neither  are 
windows  which  are  charged  in  the  assessment  to  be  stopped  up, 
without  six  days*  notice  given  to  the  surveyor  or  inspector  of  the 
district.  Nor  is  any  abatement  to  lie  allowed  for  i^iy  window 
stopped  up  after  the  commencement  of  the  year  for  which  the  as- 
sessment is  or  ought  to  be  made. 

No  window  or  light  in  any  dwelling-house  is  to  be  exempted 
from  the  above  duties  because  it  is  stopped  up,  unless  it  shall  be 
so  stopped  with  stone  or  brick,  or  with  the  same  kind  of  materials 
whereof  that  part  of  the  outside  walb  of  such  dwelling-house  chiefly 
consists,  or  unless  it  was  effectually  stopped  up  with  plaster  upon 
lath  previous  to  the  10th  of  May,  1798.  Nor  shall  windows  in 
the  roof  of  such  dwelling  house  be  exempt^  unless  the  same  b» 
effectually  stopped  up  with  materials  similar  to  the  outside  of 
the  roof« 

Assessor^  Right  of  Examining  Number  of  IVindowt,  SfC. 

Assessors  have  full  power,  at  all  seasonable  times,  to'pass  through 
any  house,  or  go  into  any  court  or  yard,  and  externally  to  view  the 
windows  and  lights  in  such  house,  and  the  premises  occupied  there- 
with, and  to  measure  such  windows  or  lights  externally  or  internally. 


HOUSE  DUTY. 

For  every  inhabited  house,  which,  with  the  household  and 
other  oQices,  yards,  and  gardens,  therewith  occupied 
and  charged,  is,  or  shall  be  worth  5/.  and  under  20/.  ,,  ^^  p^,^ 

rent  by  the  year,  the  yearly  sum  of 0     1     6 

20/.  and  under  40/.  rent  by  the  year,  the  sum  of  ......  0    2    3 

40/.  rent  by  the  year  and  upwards 0    2  10 

Rules  for  charging  the  Dutiet. 

1 .  The  duties  to  be  charged  on  the  occupier  of  every  inhabited 
dwelling-house,-with  the  household  and  other  offices,  yards,  and 
gardens,  therewith  occupied,  to  the  full  and  just  yearly  rent  at 
which  the  same  is  worth  to  be  let,  whether  such  occupier  shall  or 
shall  not  be  entitled  to  be  discharged  therefrom  in  respect  of  win- 
dow-duty on  houses  not  having  six  windows. 

Q 
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2.  In  cbargittf  th^ie  duties,  ever]^  coacb-hoMe^  sUible,  brev- 
bouse,  wasb^bouse,  laundry,  wood-bouse,  bake-booae,  dairy,  and 
all  otber  offices,  and  all  yards,  courts,  and  curtilages,  gardens,  and 
pleasure-grounds,  occupied  witb  any  dwelling-house,  are  to  be 
valued  together  with  such  dwelling-house,  provided  no  more  than 
one  acre  of  such  gardens  and  pleasure-grounds  shall  be  so  valued. 

3.  All  shops  or  warehouses  attached  to,  or  having  any  commo- 
nication  with  the  dwelling-bouse  are  to  be  valued  together  with 
the  dwelling<^bouse  and  oraces ;  but  such  warehouses  and  buildiags 
upon,  or  near  to  wharfs,  are  not  subject  to  these  duties,  although 
the  wharfingers  or  their  servants  have  dwelling-bouses  on  them. 

4.  Neither  are  such  warehouses  as  are  distinct  and  separate 
butldtngs,  and  not  parts  of  the  dwelling-house  or  shop,  but  used 
solely  Ibr  lodging  of  goods  or  carrying  on  some  manufacture, 
although  the  same  may  adjoin  to,  or  have  a  commuaicatioa  with 
the  house  or  shop. 

5.  Dwelling-houses  divided  into  different  tenements  to  be  as- 
sessed separately  to  these  duties. 

6.  That  every  dwelling-house,  together  witb  the  premises  de- 
scribed in  Rule  2,  may  be  charged  to  the  full  and  just  yearly  rent 
at  which  the  same  is  really  worth  to  be  let.  No  dwelHng-house, 
with  sueh  premises,  is  to  be  rated  at  less  than  the  full  annual  value 
at  which  the  same  is  charged  in  the  last  poor-rate ;  but  if  such  poor- 
rate  sbaU  have  been  made  throughout  by  a  pound-rate  on  the  lidl 
annual  value  of  all  the  houses,  then  the  assessment  is  to  be  made 
according  to  the  said  rate.  But  if  the  poor*s  rate  is  not  made  on 
the  full  annual  value,  nor  according  to  any  proportionate  part 
thereof,  then  the  assessment  is  to  be  made  on  the  actual  rent  wkkh 
shall  have  been  paid  within  the  last  three  years. 

7.  And  in  all  cases  where  the  above  rules  are  not  applicable,  the 
assessment  b  to  be  made  on  the  full  annual  value,  or  the  actual 
amount  of  the  rent  at  which  suchtlwelling-house  and  the  premises 
herein -before  mentioned,  are  let,  or,  if  not  let,  the  annual  rent  at 
which  they  are  worth  to  be  let. 

KrempHons  from  the  said  Duties. 

1 .  Houses  belonging  to  bis  Majesty,  or  any  of  the  Royal  Family, 
and  every  public  office,  for  which  the  duties  heretofore  (Payable  have 
been  paid  by  bis  Majesty,  or  out  of  the  public  revenue. 
<  2«  Every  dwelling-house,  being  a  farm-house,  occupied  by  a 
tenant,  and  bondjide  used  for  the  purpose  of  husbandry  only. 

3.  Every  dwelling-house,  being  a  farm-house,  occupied  by  the 
owner  thereof,  and  Iwnd  fide  used  for  the  purpose  of^  husbandry 
only,  which;  together  witb  tlie  household  and  other  offices  afore- 
said, shall  be  valued  under  this  act  at  ten  pounds  per  annum,  or 
any  less  sum. 

4.  Any  hospital,  charity-school,  or  house  provided  for  the  re- 
ception or  relief  of  poor  persons. 

5.  Every  house,  whereof  the  keeping  is  lefl  to  the  careof  aay 
person  or  servant  who  does  not  pay  rates  to  the  church  and  poor,  aad 
who  .resides  therein  for  the  purpose  only  of  taking  care  thereof. 
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In  or  ou    of  Litery. 


For  7  Servants  .  • .  .£18  7    6 

8  do 22  8    0 

9  do 27  9    0 

10  do 38  6     0 

11  do 42  16 


For  1  Servant £14  0 

2    do 8    2  0 

8    do 6  14  0 

4  do.       ..;...    8  14  0 

5  do 12    6  0 

6  do.       ......  15     0  0 

And  an  additional  3/.  16«.  ^.  for  every  other  servant. 

Servant  employed  by  any  male  person,  never  having  been 

married,   the  further  sum  of £\     0    0 

The  duties  on  male  servants  are  to  be  charged  for  every 
gardiner  ytho  shall  have  contracted  for  the  keeping  of 
any  garden  wherein  the  constant  labour  of  one  person 
shall  be  necessary,  or  where  he  is  constantly  employed 
therein  ;  but  occasional  gardeners  are  exempt. 

For  every  male  traveller,  or  rider,*  employed  by  any 

merchant  or  trader 1   10    0 

And  where  more  than  one  b  so  employed,  there  shall 
be  charged  for  each • » 2  10     0 

For  every  male  clerk,  book-keeper,  or  office-keeper,  over- ' 
seer  or  clerk  to  ditto  (except  apprentices,  with  whom 

no  fee  or  less  than  20/.  has  been  paid)  . .  •  • 1     0     0 

Where  more  than  one  is  employed,  for  each  ••••....   1  l6    0 

For  every  male  person  empioved  as  a  steward,  bailiff, 
overseer,  or  manager,  or  clerk  under  a  steward,  bai- 
liff, overseer,  or  manager  ••••..•••. • 1     0    0 

For  every  male  shopman,  warehouseman,  or  porter, 
except  apprentices  aforesaid),  whether  in  a  wholesale 

or  retail  shop  or  warehouse ..,   1     0    0 

And  for  every  male  person  so  employed,  where  the 
duty  by  the  former  act  shall  not  be  chargeable  (see 
52  Geo.  III.  c.  93.) I     0    0 

For  every  male  servant  employed  as  a  waiter  (except  oc- 
casional waiters  over  and  above  the  ordinary  number 

usually  kept)  in  any  tavern,  inn,  4$kc 1  10    0 

If  employed  as  an  occasional  waiter  for  six  calendar 

months  in  one  year 1     0    0 

For  a  less  period  • , 0  10    0 

If  employed  as  such  six  times  within  the  year  ....••  0  10    0 

Every  male  person  (not  being  a  servant)  employed  as  ah 
occasional  waiter  in  any  private  house,  not  less  than 
six  times  within  the  year 0  10    0 

For  every  male  servant  kept  by  a  stable-keeper  to  take 
care  of  race  horses,  whereby  the  stable-keeper  may 
gain  a  livelihood  or  profit •••••  1     0    6 

*  Tfaden  who  empIoT  pcnoos  to  traTel  from  pbce  to  pbce  on  foot,  are  excmplod 
hy  ^  9Q  Gfo.  III.  c  lliSL  for  cwy  male  pecioii  go  empktytd  abort  tho  munber 
or  four. 
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Seroamis  lei  to  Hire. 

For  every  coachman,  postillion,  groom,  or  helper,  kept 
to  be  let  out  to  hire  for  less  than  a  ye^r,  and  in  such 
manner  that  tbc^  duty  payable  on  horses  let  to  hire 
shall  not  be  paid  by  the  innkeeper,  postmaster,  &c. 
or  by  the  coach  maker,  or  other  person  .....  mutual  150 
And  for  every  coachman  kept  for  the  purpose  of  driving 

any  stage  coach,  and  for  every  guard •••••   1     6    0 

The  said  duty  to  be  paid  by  the  persons  letting  the  same  to  hire; 
but  if  the  persons  hiring  the  same  shall  not  make  a  return  thereof, 
then  the  progressive  duty  payable  on  servants  shall  be  chargeable 
in  respect  of  every  jHich  servant  on  the  person  hiring  and  making 
default,  according  to  the  number  of  servants  retained  by  him ;  and 
he  shall  also  forfeit  for  such  default  50/. 

Exemptions  from  the  Duties  on  Male  Servants. 

Male  servants  employed  in  any  trade,  manufacture,  or  calling, 
pr  in  husbandry,  to  earn  a  livelihood  or  profit,  and  not  in  any  ca- 
pacity already  chargeable. 

Butlers^  manciples,  cooks,  gardeners,  or  porters^  employed  by 
any  of  the  Royal  Family,  in  either  university,  or  in  the  colleges  of 
Westminster,  Eton,  or  Winchester. 

Christ's  Hospital,  St.  Bartholomew's,  Guy*8,  St.  Thomas's, 
Bridewell,  Bethlem,  and  the  Foundling. 

In  the  navy,  all  officers  below  the  rank  of  master  and  comman-r 
der,  in  actual  employ ;  and  in  the  army,  all  officers  below  those 
holding  the  rank,  or  receiving  the  pay  of  a  field  officer,  shall  be 
exempted  from  paying  the  duty  for  a  servant  who  is  actually  a 
soldier  or  a  sailor  in  the  same  regiment  or  ship. 

The  duties  are  not  to  be  payable  for  any  person  retained  or  em- 
ployed in  the  room  of  others,  who  may  be  called  out  under  any  act 
for  training  and  exercising  a  military  ibrce,  during  the  time  of  sach 
training  and  exercising. 

And  by  the  6  Geo. IV.  c.  44.  §'0.  to  remove  doubts  whidi  had 
arisen,  whether  the  respective  duties  chargeable  on  porters,  and 
on  overseers  or  managers,  extend  to  the  employment  of  male  per- 
sons on  certain  occasions,  it  is  enacted,  that  any  male  person 
hired  by  the  employer  or  employers  by  the  year,  or  by  the  week,  or 
otherwise,  shall  not  be  deemed  and  taken  to  be  a  porter  chargeable 
with  the  duties,  for  or  by  reason  of  his  employment  in  the  loading, 
unloading,  stowage,  or  removal  of  goods,  wares,  or  merchandize, 
from,  to,  or  upon  any  horse,  cart,  waggon,  or  other  carriage,  in 
the  receipt  or  delivery  of  such  goods,  wares,  or  merchandize  at 
the  shop,  warehouse,  or  place  of  deposit,  unless  such  person  shall 
also  be  employed  in  the  drawing  or  taking  of  samples  of  goods, 
)vares,  or  merchandize  exhibited  for  the  purposes  of  sale  at  such 
shop  or  warehouse,  or  elsewhere  ;  nor  shall  any  person  wholly  en- 
ployed  in  any  mine,  adventure,  or  concern,  under  the  superinten- 
dence and  authority  of  one  or  more  manager  or  managers,  or  oni 
or  more  clerk  or  clerks,  in  such  mine,  adventure,  or  coocero, 
(where  the  person  or  persons  liable  to  the  duties  shall  be  assessed 


Digitized  by 


Google 


Assessed  Taxes.  12i 

for  the  duty  for  one  overseer  or  manaffer  at  the  least,  and  also  fof 
one  clerk  at  the  least^  be  deemed  and  taken  to  be  an  overseer  or 
manager,  or  a  clerk  under  an  overseer  or  manager  chargeable  with 
duty,  by  reason  of  the  employment  of  any  such  person  under  such 
manager  or  clerk  in  the  overlooking  and  checking  of  labourers  in 
the  performance  of  the  work  and  labour  allotted  to  them  in  any 
such  mine,  adventure,  or  concern,  and  in  accounting  for  the  9ame 
to  any  such  manager  or  clerk. 

Also,  officers  on  half-pay,  from  the  navy,  army,  or  marines, 
(disabled),  keeping  only  one  servant,  are  exempt. 

TAX  ON  DOGS. 

For  every  greyhound • £1     0    0 

For  every  hound,  pointer,  setting-dog,  spaniel,  lurcher, 

or  terrier 0  14    0 

For  a  single  dog,  of  any  other  species,  kept  by  or  for  the 
use  of  any  person  innabiting  a  dwelling-house  assessed 

to  any  of  the  duties  on  houses  or  windows 0    8    0 

Those  who  keep  two  or  more  dog9,  of  whatever  denomi- 
nation, for  each  dog •  • « .  0  14    0 

Composition  for  hounds,  per  annum 36    0    0 

Whelps  under  six  months  old  are  exempt. 
Persons  not  paying  king*s  taxes  may  keep  one  dog,  if  notagrey-r 
hound,  hound,  ^c« 

Exemptiom, 

By  the  5  Geo.  IV.  c.  44.  §  5.  any  person  occupying  a  farm  of 
less  value  than  100/.  per  annum,  and  making  a  livelihood  solely 
thereby,  as  owner  or  tenant  in  the  manner  descri(>ed  in  the  acts 
granting  exemptions  from  the  duties  on  horses,  mar^^  or  gelding^ 
kept  by  such  occupiers,  and  rode  on  the  occasions  therein  men- 
tioned, shall  be  exempt  from  the  duty  by  the  said  acts  granted  in 
respect  of  any  dog  or  dogs,  not  being  a  greyhound,  hound,  pointer, 
setting  dog,  spaniel,  lurcher,  or  terrier,  which  shall  have  been  or 
shall  be  hiHnd  Jide  and  wholly  kept  and  used  by  such  occupier,  or 
by  any  person  employed  by  him  or  her  as  a  shepherd,  on  his  or 
her  said  fum  in  the  care  of  sheep. 

PLEASURE  HORSES, 
Used  either  for  riding  or  drawing  Carriages. 


For  J  such  horse.  ..£1     8  9 

^....totalduty.  4  14  6 

3 7  16  9 

4.... 11     0  0 

5 13  18  9 

6 17     8  0 

7 20  18  3 

8 .23  18  0 

9 27     6  9 

10 .....31  15  0 


11  horses total£S4  18  6 

12 38     2  0 

13 41     8  9 

14 44  12  6 

16 47  16  3 

16 51     0  0 

17 54     8  0 

18 58     1  0 

19 61   15  0 

20 66     0  0 


And  an  additional  3/.  6$.  for  every  other  horse. 
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Horses  let  Ho  hire  for  less  than  a  year,  in  any  manner  so 
that  the  stamp-office  duty,  |>8yable  on  horses  let  to 

hire,  shall  not  be  payable,  the  snm  of  •  •  • 1    8  $ 

Racehorses 18   9 

Horses  or  mules  for  labour,  thirteen  hands  high  ••••••  0  18   8 

■ ditto,  not  thiiteen  hands  high • .  0    1    8 

But  horses  used  in  husbandry,  or  drawing  any  carriage  net 
liable  to  duty,  or  carrying  burdens  in  the  course  of  the  trade  er 
occupation  of  the  person  to  whom  such  horse  shall  belong,  if  rode 
only  when  going  for  a  load,  or  returning,  or  going  for  medi^  aseisi- 
ance,  or  to  or  from  any  market,  or  place  of  public  worship,  electiot 
of  members  of  parliament,  or  to  or  from  any  court  of  justice,  or  to 
or  from  any  meeting  of  commissioners  of  taxes,  are  exempt. 


OTHER  HORSES,  &c 

Waggoners*  and  carriers'  horses •••»... ^0  10   6 

Butcher,*  for  one  horse  used  wholly  in.  his  trade .1    8   9 

But  for  a  second  horse «*»•••«:•• ^  O  18   8 

Horses  not  exceeding  thirteen  bands  high,  used  for  riding 

or  drawing  any  ccurriage  •••••»•••. ••••  1     1    0 

(But  former  exempUoas  are  to  continue). 
One  horse  employed  by  any  bailiff  upon  the  concern  of 

any  farms  he  may  be  entrusted  with  ..^ ••••«   1     8    0 

BifthelSf2  Geo,  IF.  c.  110.,  il  w  enacted,  that  from  aad  afiff 
ike  5th  rf  April,  1822,  the  several  dutiee  on  persons  in  respect  sf 
horses,  mares,  geldings,  or  mmles,  kept  and  used  soictyjar  the  pw* 
pose  of  husbandry  in  Great  Britain,  and  all  assessments  thereea^ 
shall  severally  cease  and  determine. 

And  it  is  further  enacted,  that  f ram  and  after  the  bth  of  Apri, 
lB2i,  the  duties  on  mules,  shall  cease  and  determine  m  respect  ef 
alljand  every  the  person  or  persons  who  shall  seek  his,  ker^  or  tk^ 
livelihood  by  the  cartHage  or  conveyance  of  vre,  slate,  sione,  cssif 
or  culm,  to  or  from  (he  mine  or  pit,  or  by  the  carriage  of  lime^sesr 
sand,  sea-weed,  or  other  manure;  provided  that  such  ore,  slaUt  or 
stone,  or  coal,  or  culm,  sea-sand,  sea-weed,  or  other  musnure,  k 
loaded  on  the  backs  of  such  mule,  and  not  otherwise. 


CARRIAGES  WITH  FOUR  WHEELS. 


For  1  Carriage.. 

2  do 

3  do 

..  £6 
...13 
...21 

0 
0 
0 

4    do 

...30 

0 

6    do 

...39 

7 

0 

0 

0 

0 

,     .0 

And  an  additional  9/.  1^.  6d.  for  every  other  carriage. 


For  6  Carriages. ..£40    4  8 

7  do 59  10  0 

8  do 70    8  0 

9  do 81  13  6 


•  By  the  1  &  2  Geo.  IV.  §  87.  no  butcher  is  to  Be  dqnmd  otmaftaaBfBfOtn  it 
or  on  account  of  one  hone  to  be  used  by  him  or  hb  Berfttia  tdldy  fix  the  yatfom^ 
trade,  to  which  he  would  have  been  entitled  under  any  act  or  acts  idatin^  to  i 
(axes  in  knee  previous  to  the  59  Geo.  III.  c  13. 
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For  every  additiottal  body  suocesMvely  used  on  Ike  same 

carriage  or  number  of  wheels ••• ..d    S    0 

Four-wheel  carriages,  let  to  hire  tor  less  than  twenty-eight 
days,  and  post  chaises,  if  duly  entered  as  such  with  the 

commissioners  of  stamps,  •••» ;•••• 5    5    0 

If  not  entered 6    0     0 


CARRIAGES  WITH  TWO  WHEELS. 

When  kept  for  a  person's  use,  or  let  out  to  hire»  and 

drawn  by  one  horse ••••••••«•• •  • . .  .£3     6     0 

Drawn  by  two  or  more  horses #•••••   4  10     0 

For  every  additional  body,  successively  used  on  the  same  » 

carriage  or  number  of  wheeU« ,  •  •  • £l  11     6 

'  Exemptions ftom  Iht  Duty  on  Carriages. 

Coaches  licensed  by  the  commissioners  for  hackney  coaches 
within  the  cities  of  London  and  Westminster. 

Carriages  kept  by  any  coachmaker  or  maker  of  carriages,  band 
Jide  for  sale,  or  for  the  purpose  of  being  lent  to  any  person  during 
the  time  such  person's  carriage  of  the  same  description  shall  be  un* 
der  repair^  and  never  employed  for  his  own  use,  or  let  to  hire,*  or 
otherwise  lent  than  as  aforesaid.  Any  common  stage  cart,  kept 
truly  and  without  fraud  to  be  used  wholly  in  the  affairs  of  husbandry, 
or  in  the  carriage  of  goods  in  the  course  of  trade,  and  whereon  the 
name  and  place  of  residence  of  the  owner,  and  the  words  **  Common 
Stage  Cart,"  shall  be  legibly  painted,  although  the  owner,  or  his  or 
herservant,  shall  or  may,  for  the  purpose  of  driving  or  conducting  the 
same  only,  occasionally  I'ide  therein  or  thereon  when  laden  or  when 
returning  fromthe  place  to  which,  orwhengoingto  any  place  from 
whic*h  any  load  shaH  have  been  or  shall  be  to  be  carried  in  such  cart 
in  the  course  of  husbandry  or  trade ;  or  which  shall  be  used  for  con- 
veying the  owners  thereof  or  their  families  to  or  from  anyplace  of 
divine  worship  on  Sunday,  Christmas-Day,  or  Good -Friday,  or  on 
any  day  of  a  public!  fast  or  thanksgiving ;  or  for  carrying  persons 
going  to  or  returning  from  the  elections  of  members  to  serve  in  par- 
liament ;  in  case  such  carnage  shall  not  have  been  or  be  used  for 
any  other  purpose  of  riding  thereon  or  therein,  save  as  aforesaid, 
or  shall  not  have  been  or  be  let  to  hire  for  any  of  such  purposes  of 
riding  theffeia  or  thereon. 


TAXED  CARTS. 

fiy  the  4  Geo.  IV.  c.  11.  the  duty  on  taxed  carts  is  repealed. 
But  they  must  be  built  and  constructed  wholly  of  wood  and  iron, 
without  any  covering  other  than  a  tilted  covering,  and  without  any 
limng,  and  with  a  fixed  seat  without  slings  or  braces,  and  without 
auy  ornaiiient,  other  than  paiut  of  a  dark  colour,  for  the  preser- 
vation of  the  wood  or  iron  only ;  and  it  shall  be  lawful  for  any 
person  or  persons  keeping  and  using  any  horse,  mare,  gelding,  or 
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mule,  bondjUe  for  the  purposes  of  husbandry,  to  use  anj  such  in 
drawing  any  carriage  of  the. description  of  a  taxed  cart,  the  duty 
whereon  is  repealed  by  this  act,  aod  kept  by  any  such  person  for 
his  own  use,  free  of  any  duty  chargeable  under  the  said  acts,  in 
respect  of  any  such  hprsc,  i|iare»  gelding,  or  mule. 

HORSE-DEALERS. 

Every  person  who  shall  use  and  exercise  the  trade  and 
business  of  a  horse-dealer  within  London  and  West- 
minster, and  the  liberties  of  the  same  respectively, 
the  parishes  of  St.  Mary-le-boae  and  St.  Pancras,  the 
weekly  bills  of  mortality,  or  the  borough  of  Southwark, 
4n  the  county  of  Surrey,  the  annual  duty  of *£25    0    0 

Every  person  who  shall  use  ihe  trade  or  business  in  any 

other  part  of  Great  Britain ,  • » 12  10    0 

Horse-dealers  are  to  deliver  a  list  of  such  horses  as  they  keep  for 

riding  or  drawing. 


COACH-MAKERS,  &c. 

Persons  carrying  on  the  trade,  annually £0  la  Q 

Each  carriage  with  four  wheels,  built  for  sale 1     6  0 

Ditto  with  two-wheels 0  12  6 

Taxed  Cart 0    3  0 

The  above  duties  are  also  payabje  by  persons  KlUng  any  such 
carriage,  &c.  by  auction  or  commission. 


HAIR  POWDER. 

Wearing  hair  powder,  each  person,  annually.  ••»••••••  £i     3     G 

But  payment  for  two  unmarried  daughters  will  exempt  the  rest«^ 

Exemptions. 

Any  of  the  Royal  Family,  and  any  menial  servants  of  his  Ma- 
jesty, or  any  of  the  Royal  Family. 

Any  officer  in  actual  employ  in  the  navy,  under  the  rank  of  con* 
mander,  or  any  officer  holding  commission  in  the  navy  under  the 
said  rank,  who  shall  be  employed  on  the  establishment  of  Green- 
wich, or  any  subaltern  or  non-commissioned  officer  or  private  in 
the  army,  artillery,  militia,  marines,  or  corps  of  engineers,  or  any 
person  enrolled  and  actually  serving  in  any  volunteer  corp», 
whether  of  infantry  or  cavalry. 

Any  clergyman  who  shall  not  be  possessed  of  an  annual  iBoome 
of  100/.  or  upwards,  whether  arising  from  ecclesiastical  preferment 
or  otherwise ;  any  preacher  of  any  congregation  of  Dissenters,  or 
any  person  dissenting  from  the  church  of  England,  in  holy  orders, 
or  pretended  holy  orders,  entitled  to  the  benefit  of  the  several  To- 
leration acts  in  favour  of  the  Dissenters  and  Papists,  and  who  shall 
not  be  possessed  of  an  annual  income  of  100/.  or  upwards,  however 
arising ;  and  the  income  arising  from  benefices  shall  be  estimated 
on  the  average  amount,  computed  on  seven  years  next  preceding. 
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ARMORIAL  BEARINGS. 

Every  person  chargeable  for  any  carriage (€2    8  0 

Without  a  carriage,  bnt  paying  house  duties 1     4  0 

JBvery  other  person ••»••••••••  0  12  Q 

GAME. 
Certificate  for  taking  or  killing  any  game  whatever,  or 

woodcock,  snipe,  quail,  landrail,  or  coney £3  IZ    H 

Game-keeeper • . .  • * *  •  1     5    0 

COMPOSITION  FOR  THE  ASSESSED  TAXES. 
By  69  Geo.  III.  c.  51.  it  is  enacted,  that  the  assesiments  made 
for  uie  year  ending  on  the  5th  of  April,  1B19,  shall  remain  to  the 
9ame  mMunt,  in  respect  of  all  persons  who  shall  compound  for  the 
annual  payment  thereof,  for  the  term  of  three  years,  to  commence 
from  the  said  5th  day  of  April,  1819,  upon  the  terms  and  condi* 
lions  herein-after  mentioned ;  and  it  shall  be  lawful  for  the  com-^ 
missioners  acting  in  the  execution  of  the  Assessed-Tax  Acts,  for 
any  county,  city,  town,  or  place,  in  Great  Britain,  or  any  two  or 
more  of  them,  to  contract  and  agree  with  any  person  who  is  as-^ 
sessed  for  the  said  year  ended  on  the  5th  day  of  April,  1819,  and 
who  shall  apply  to  them  for  that  purpose,  in  the  same  division  in 
which  such  assessment  hath  been  made,  for  the  composition  of  his 
assessed  taxes  for  the  said  period  of  three  years ;  and  all  persona 
assessed  for  the  year  ended  as  aforesaid  are  hereby  respectively  de- 
clared to  be  competent  to  enter  into  composition  with  the  said  re- 
spective commissioners  for  their  assessed  taxes,  for  the  term  of 
three  years,  to  commence  from  the  said  5th  day  of  April,  on  the  same 
amount  annualfyf  as  shall  have  been  assessed  upon  them  for  the 
year  ended  as  aforesaid,  together  with  an  additional  annual  rate  of 
sne  ekilling  for  every  twenty  MUings  of  the  amount  so  assessed, 
except  the  duty  in  respect  of  killing  game.     §1,2. 

The  compositions  on  the  house  and  window  duties  are  to  be  made 
•eparately  and  distinctly  from  all  the  other  duties.    §  2. 

Compositions  will  entitle  the  persons  compounding  to  open  ad- 
ditional windows,  and  to  keep  additional  articles  free  of  duty,  of  ihi 
same  description  as  those  before  charged,  and  will  exempt  mm  the 
provisions  and  assessments  of  Ass^sed-Tax  Acts;  except  when 
chargeable  for  another  dwelling-house,  or  for  articles  of  a  different 
description.    §  3. 

No  composition  shall  be  entered  into  with  any  person  who  shall 
have  become  chargeable  in  the  present  year  by  reason  of  any  dif- 
ferent or  additional  establishment  set  up  within  the  year  ending 
6th  of  April,  1819,  to  a  greater  amount  of  duty  than  hath  been 
charged  on  him  in  the  said  last  year*s  assessment,  without  in- 
cluding the  increased  amount  of  duty  so-  becoming  diargeable  by 
reason  of  such  different  or  additional  establbhment,  nor  in  any 
such  case  where  a  bond  fide  return  of  such  different  or  increased 
establishment  shall  not  be  made  before  the  1st  day  of  July,  1819.  §  4. 

No  person  shall  be  chargeable  under  the  acts  in  force  at  the  time 
of  passing  this  act,  after  the  expiration  of  the  said  term  of  three  years, 
for  any  part  of  the  increased  establishment  not  included  in  the  com- 
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position  entered  into  under  this  act,  who  shall  give  six  mooths 
previous  notice  of  his  intention  to  discontinue  the  same,  and  who 
shall  actually  have  ceased  to  keep  the  same  one  calendar  month 
prior  to  the  expiration  of  the  said  period  of  three  years.    §  5. 

When  an  establishment  shall  have  consisted  in  part  of  articles 
whereon  a  less  duty  hath  been  made  payable  by  any  act  in  the  pre- 
sent session  of  parliament,  it  shall  be  lawful  to  enter  intocomposi- 
^  tion^  under  this  act,  on  the  amount  of  duty  charged  on  other  arti- 
cles on  the  said  last  assessment,  together  with  the  amount  of  duty 
jM>  made  chargeable  by  the  said  act  of  the  present  session. 

Every  composition  entered  into  under  this  act,  in  respect  of  the 
duties  charged  on  a  dwelling-house,  from  which  the  person  enter- 
ing into  the  same  shall  remove  during  the  term  herein  limited, 
shall  cease  and  determine  on  the  5th  of  April  next  after  such  re- 
moval; and  every  composition  entered  into  under  this  act,  in 
respect  of  any  other  of  the  duties  granted  by  the  said  acts;  with 
any  person  who  within  the  said  term  here'm  limited  shall  die,  or 
become  bankrupt  or  insolvent,  or  shall  assign  his  goods,  chattels, 
or  effects,  shall  also  cease  and  determine  on  the  1st  of  April  next 
after  such  death,  bankruptcy,  insolvency,  or  assignment.    ^  7. 

Compositions  shall  bind  the  party. to  the  punctual  payment  of 
the  amount.    §  8. 

.  Parties  removing,  and  the  executors  and  assigns  of  persons 
<lyiDg>  or  becoming  baukrupt  or  insolvent,  shall  be  answerable  for 
the  compositions  at  the  end  of  the  year.     §  O. 

The  composition  moneys  shall  be  payable  quarterly  in  the  same 
manner  as  the  assessed  taxes ;  provided  always,  that  every  person 
so  compounding,  the  amount  of  whose  annual  composition  shall  not 
be  less  than  twenty  pounds,  may  agree  with  the  respective  com- 
missioners aforesaid  for  the  payment  of  his  composition  money 
into  the  Bank  of  England,  or  to  the  receiver-general,  or  his  lawful 
deputy,  for  the  county  or  division  where  his  composition  nsonej 
shall  be  payable,  by  half-yearly  instalments,  at  the  times  and  in  the 
manner  prescribed  in  this  act ;  and  all  such  half-yearly  payments 
shall  be  made  in  equal  portions  on  or  before  the  first  day  of  Octo- 
ber and  the  tirst  day  of  April  in  each  year ;  and  with  respect  to  pay- 
ments to  be  made  to  the  receiver-general  or  his  deputy,  to  require 
a  receipt  acknowledging  such  payments,  at  the  cost  and  charge  of 
the  persons  making  such  payments  ;  and  in  every  such  case  the  said 
receiver-general,  or  his  deputy  as  aforesaid,  shall  give  the  said  per- 
sons a  receipt  as  aforesaid,  specifying  therein  the  name  of  the  per- 
son compounding  as  aforesaid,  and  the  parish  or  place  mentioned 
in  the  certificate  of  composition;  which  receipts  shall  be  delivered 
over  to  the  collectors,  or  one  of  them,  of  the  paridi  or  place  ibrhere 
the  assessment  referred  lo  by  the  certificate  of  composition  shall 
have  beennaade,  by  an  indorsement  under  the  hand  of  the  person  so 
compounding  and  paying,  and  shall  be  received  by  such  coUecton 
or  collector  as  cash,  and  allowed  as  such  by  every  receiver-geneiml 
or  his  deputy,  in  his  accounts  with  such  collector.     §  10. 

The  Bank  shall  open  an  account  with  the  commissioners  of  the 
treasury  :  and  the  csuihier  of  the  Bank,  who  shall  receive  any  mo- 
nay  tendered  to  him  in  payment  of  not  less  than  one  moiety  of  ike 
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moiify  aDiiiiall]^  payable  on  any  composition,  shall  enter  the' same 
in  the  book  to, be  provided  for  that  purpose ;  and  the  said  easier 
shall  g^ve  the  person  paying  the  sameA  certificate  of  such  payment, 
specifying  therein  the  number  of  half-yearly  instalments  thereby 
discharg^,  and  referrbg  therein  to  the  names  or  name  of  the 
person  or  persons  so  compounding,  and  the  county  and  division 
mentioned  in  the  certificate  of  composition  then  produced :  pro- 
vided always,  that  it  shall  be  lawful  for  any  person  so  authorized 
as  aforesaid,  to  fay  in  advance  to  the  governor  and  company  of 
the  Bank  of  England,  or  to  their  cashiers,  any  sum  of  money  com- 
pounded for  as  aforesaid,  and  payable  for  the  term  of  one  whole 
year,  and  to  require  a  certificate  acknowledging  such  pavment; 
and  it  shall  be  lawful  for  the  cashiers,  on  production  of  the  cer- 
tificate of  composition  at  the  time  of  payment  of  the  said  duty  in 
advance  (all  sums  then  payable  on  such  composition  for  any  for- 
mer year  or  instalment  being  first  satisfied),  to  make  an  allowance 
out  of  the  sum  so  paid  in  advance,  at  the  rate  of  three  pounds  per 
centum  per^annum;  and  all  such  certificates  made  out  by  the 
cashiers  as  aforesaid,  being  indorsed  and  delivered  by  the  person 
so  compounding  to  the  collectors,  or  one  of  them,  of  the  parish  or 
place  where  the  assessment  shall  have  been  made,  shall  be  received 
by  them  as  cash  in  satisfaction  of  the  condition  of  such  certificate, 
and  allowed  to  them  in  their  accounts  with  the  receiver-general  and 
his  deputy  as  aforesaid .     §11. 

The  assessors  of  assessed  taxes  shall  deliver  the  prescribed  no* 
tices  to  all  parties  assessed  in  the  last  year;  together  with  forms  to 
be  used  in  applications  to  compound.  Persons  desirous  to  com- 
pound may  send  their  applications  to  the  clerks  of  the  commis- 
sioners, who  are  to  summon  the  commissioners  to  take  the  appK<r 
cations  into  consideration.    §  12. 

The  surveyors  shall  examine  the  assessments  for  the  last  year  on 
persons  appiying  to  compound,  and  their  returns  for  the  present 
year ;  and  if  such  surveyor  shall  find  that  any  person  who  shall 
have  applied  to  compoumi,  hath  removed  from  the  dwelling-house 
charged  in  the  last  assessment,  or  hath  returned  any  additional 
establishment  as  chargeable  for  the  present  year,  so  as  to  increase 
the  amount  of  his  assessment  for  the  present  year  b€^on4  the 
amount  charged  in  the  preceding  year,  or  hath  not  made  any  re- 
turn, or  hath  made  an  undue  return  for  the  present  year,  it  shall 
be  lawful  for  the  said  surveyor  to  certify  the  same  to  the  said  com- 
missioners with  his  objections;  and  no  composition  shall  be  en- 
tered into  in  respect  of  the  dwelling-house  from  which  the  person 
applying  to  compound  hath  removed  ;  nor  with  any  person  who 
hath  not  made  a  due  return  of  all  articles,  matters,  and  things 
chargeable  upon  him  for  the  present  year;  and  in  cas^  such  due 
return  shall  have  been  made,  no  composition  shall  be  entered  into; 
without  adding  to  the  amount  of  last  year*s  assessment  the  addi- 
tional establishment  chargeable  in  the  present  year,  and  calculating 
the  additional  rate  payable  under  this  act  on  such  aggregate 
amount    §  13. 

Upon  every  composition  entered  into  after  the  1st  day  of  Octo- 
ber, 1819,  there  shall  be  paid  one  moiety  within  ten  days  after 


Digitized  by 


Google 


128  .  Asseued  Taxes* 

the  date  of  the  certificate ;  and  no  suck  compositioii  shaU  he  ca- 
tered into  after  the  3i8t  day  of  the  same  month,  nor  after  the 
,  person  applying  for  the  same  shall  have  received  a  notice  fA  an 
increased  chai^ ;  hot  after  any  appeal  from  the  amowit  of  the 
first  assessment  charged  on  the  person  so  applying  to  componnd 
for  the  present  year.    §  14. 

Upon  all  applications  to  compound  under  this  act,  whidi  shaB 
not  be  objected  to  by  the  surveyor  as  aforesaid,  the  derks  to  the 
commissioners  shall  prepare  the  certificates  of  compputioB  to  he 
signed  by  the  commissioners  and  parties  compounding.    ^  IS. 

AU  assessments  to  cease  on  persons  compounding,  except  as  be- 
fore excepted.    §  19. 

'  On  compositions  not  duly  paid  at  the  times.prescribed,  coUecUtra 
luay  distrain  for  the  moniey  in  arrear,  with  Is.  in  the  pound  for 
their  own  use,  and  all  costs  and  charges.    §  19. 

By  the  I  and  2  Geo.  IV.  c.  1 13.  persons  who  shall  renew  their 
compositions  entered  into  under  former  acts,  are  allowed  to  keep 
and  use  free  of  duty,  after  the  renewal  of  their  compoaitiops» 
whatever  articles  they  may  have  set  up  under  their  former  oqbi^ 
positions,  the  same  not  being  of  a  different  description  than  those 
included  in  their  former  compositions.  Persons  who  have  not 
taken  the  benefit  of  former  acts,  but  shall  compound  under  the 
new  act,  will  be  entitled  to  the  like  privileges  as  under  former  acts, 
except  that  no  person  who  shall  compound  on  any  carriage  with 
two  wheels,  and  not  on  any  carriage  with  four  whc^,  will  be  en- 
iitled  to  set  up,  keep,  or  use  any  carriage  with  four  wheeb  free  of 
duty ;  also^  that  no  person  who  shall  compound  for  any  dog  or 
dogs  other  than  hounds,  can  set  up  or  keep  free  of  duty  aaj 
hound  or  hounds,  nor  can  any  person  who  shall  compound  lor  any 
less  number  of  hounds  than  ten,  set  up,  or  keep  free  of  duty,  any 
additional  number  of  hounds. 

Under  the  new  act,  no  composition  can  he  entered  into  or  re* 
newed  with  any  person  in  trade  in  respect  of  any  articles  kept  for 
the  purpose  of  trade ;  nor  can  any 'composition  be  entered  into  or 
renewed  with  two  or  more  persoQS  in  partnership  in  trad^,  nor 
upon  any  carriages,  horses,  or  other  articles  let,  or  used  to  hire. 

Persons  who  shall  haye  compounded  for  their  establishmeias 
most  have  the  notice  papers,  No.  2.  A.  left  with  them,  as  th^ 
may  use.  articles  not  compounded  for^  or  not  allowed  by  the.  sew 
composition  act  to  be  included  in  their  contracts.  The  datiea 
which  persons  cannot  compound  for  are  those  in  schedule  C. 
No.  3  and  4.  D.  No.  3,  5,  and  6.  £.  No.  2.  F.  No.  1  and  9. 
H.  and  U  of  48  Geo.  111.  cap.  55,  and  52nd  Geo.  111.  cap.  93, 
and  the  carriages  described  in  the  58th  Geo.  111.  cap.  17. 

By  the  4 Geo.  IV.  ell.  §3.  that  the  commissioners  of  dis- 
tricts are  to  reduce  90  much  of  the  duties  compounded  for  as  are 
repealcMi  bv  this  act,  and  to  cause  the  reduced  amounts  to  be  in* 
aerted  in  the  assessments  of  composition ;  and  these  contracts  aie 
to  be  in  force  for  recovering  payments:of  the  reduced  instalmenta. 

By  the  5  Geo.  IV.  c.  44.  §  1.  the  time  for  compoaitioa.of  the 
assessed  taxes  is  further  extended,  to  continue  for  the  lem  of 
four  years  from  the  5th  of  April,  1824.^  «         ^      '    . 
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STAMP  DUTIES. 


RECEIPTS, 

Amounting  to  £2  and  not  amountiDg  to     £5  • « •  •  £0    0.2 

,5.            —          —              10  ....  0    0    3 

10            —          —              20....  0    0    6 

20             —           —              60'....  0     10 

60             —          —            100....  0     16 

100             —           —            200....  0     2     6 

200             —           —            300....  0     4     0 

300             —          —            600....  0     6     0 

600             —           —          1000....  0     7     6 

1000»  or  upwards. 0  10    0 

Receipts  in  full  of  a}l  demanda 0  10    0 

TheitamptabtiMddbjdiepenoQfl^fiiig  dieieoeqpty  eseept  when  monejr  ii  paid 
Ibr  the  VBe  of  fab  Mw^^tXj. 

Any  penou  leftniiig  to  gi?e  a  receipt  upon  demand,  or  to  pay  the  amount  of  tiba 
stamp,  n  liable  to  die  penalty  of  itf  10. 

By  35  Geo.  III.  c  55*  efcrypereon  who  Aall  write  or  rign,  or  eauae  to  be  written 
er  a^med,  any  receipt,  diiduuse,  or  aoquittanoe,  fiabk  to  du^.  without  the  same  bei^ 
first  duly  stamped,  or  upon  wnich  there  shall  be  a  stamp  of  lower  denomination  than 


U  duuged  in  renect  thoeof,  ihall  ftnfeit  if  10,  if  the  sum  paid  shafi  net  amount  to 
1^100  X  and  ««$0,  if  it  amount  to  .ff  100  or  Inwards.    ^S. 

And  any  note,  memorandum,  or  witting  whatsoever,  given  to  any  person  for  or 
upon  the  payment  of  money,  whereby  any  sum  of  money,  debt,  or  demand,  or  any 
pirt  of  any  debt  or  demand  therem  specified,  and  amounthi^  to  two  pounds  or  up- 
wards, shall  be  ezmessed  or  acknowledffed  to  have  been  paid,  setUed,  balanrfd,  or 
otherwise  discharged  or  satisfied^  or  iHuch  shall  import  or  signiAr  any  such  acknow- 
ledgment, and  whether  the  same  shall  or  shall  not  be  signeowiu  the  name  of  any 
person,  shall  hi  deemed  and  taken  to  be  a  receipt  fbr  a  sum  of  money  of  equal 
amount  with  the  sumr  dd>t,  or  demand  so  expressed  or  admowledged  to  ha?e  been 
paid,  settled,  ba]aQce4«  or  otherwise  dischaised  or  satisfied,  withm  the  intent  and 
meaning  of  this  sdiedule,  and  diafl  be  chaiged  with  a  duty  accordingly.  55  Geo.  III. 
c  184. 


PROMISSORY  NOTES. 

PAYABLE  TO  BEAUia  OK  DEMAND,  AKD  ES-I8SUABLS. 

For  any  sum  not  exceeding  £l.  1« ;£0    0    6 

Exceeding  £l.   U.  and  not  exceeding  £2  2s 0    0  10 

2     2          —        —             6  6    0     13 

6     6          —         —           10  0     OLD 

10     0          —         —           20  0    0    2     0 

20     0          —         —           30  0    0     3    0 

300          —         —           60  0    060 

50     0          —         —         100  0    086 

Whidi  said  notes  may  be  re-issued  after  payment  thereof  as  often  aa  shall  be 
thoui^tfit 

Promiswry  notes,  payable  in  anv  other  manner  than  to  bearer  on  demand^  and  not 
iiitended  to  be  re4ssued>  the  sane  uuty  as  on  inland  biDf  of  c    *^ 
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BILLS  OF  EXCHANGE. 

loland  biUi  of  rxchaiige»  dnilU,  or  orders,  for  the  pajaeai  to  Ike 
bearer  or  to  order,  either  on  deaand  or  otherwise — 

TwoMomUu,         ~      ^ 


Amooating  to  40«.  not  exceeding  £5  5f.  .£0     1  O..£0     1  6 

Ewreedbg  £5  6i 20 O     1  6..  0    2  0 

20 30 0    2  0..  0    2  • 

30 50 0     2  6..  0     3  • 

^0 100 0.^  6..  0     4  6 

100 200 0     4  0..  0     5  0 

200 300 0     5  0..  0    6  O 

300 500 0     6  0..  O    8  6 

500 1000 0     8  6..  0  12  6 

1000 2000 0  12  6..  0  15  0 

2000  ••••« 3000 0  15  0..  I     5  0 

3000  and  upwards ,...•    1     5  0..  1  10  0 

Ip^imI  fani,  'iSbao^  not  nude  pajabk  to  die  betrar,  or  to  order*  If  die  «aie  Ad 
be  ddWeicd  to  th«  ^7«o,  tv  MMe  pcnm  on  fais  or  her  behalf,  die  ame  ^aaj  mmtm, 
inlaiid  bin  of  cxcfauige  fir  tlio  hke  iom  pftjable  to  bcaier  or  order. 

Inhnd bin,  fiir  the  pajmeDt  of  anj  ram  of  money,  weddy,  mond^,  or ati^ 
odia  itirted  poiods,  if  Buide  payable  to  die  bencr,  or  to  order,  or  if  ddnend  to  the 
^1k£  pe^  oo  huOT  her  behiH;  where  die  total  amoont  of  die  moMT 
r  Blade  pi^abk  ilMn  be  ipeafied  dierein,  or  ci  be  areertaiaed  dmafiom,  die 
r  aa  on  a  bin  pajabk  to  besier  or  order  on  demand,  for  a  ram  eqnal  to  rach 


And  iriiag  the  total  amoont  of  dio money  tfaer^.made  p^aMe  Aafl  bo  inddhito, 
the  tome  duty  aa  oo  a  bin  on  demand  far  toe  ram  tfacran  ejqveiMd  only. 

FOREIGN  BILLS  OF  EXCHANGE, 

DBAWX  nr  SETS. 

For  every  bill  of  ca^li  set,  not  exceeifing  £100 £0     1  6 

Exceeding  £100  and  not  exceeding     200 0    3  0 

200           —         —             500 0    4  0 

500           —         —           1000 O     5  0 

1000           —         —           2000 0     t  6 

2000           —         —           3000 0  10  0 

3000  and  upwards 0  15  0 

A  foreign  bfll  drawn  in  but  payable  out  of  Great  Britain,  if  diawn  nn^*  the 
B  duty  as  an  inland  biU. 


Admission  to  act  as  Advocate  in  Ecclesiastical  Counts, 
or  High  Court  of  Admiralty  in  England,  or  in  courts  of 
justice  in  Scotland,  or  to  the  degree  of  Barrister  at 
Law  in  England  (for  register  or  entry  thereof)  . .  ,£50    0    0 

Adniiasion  to  Act  as  Attorney,  Solicitor,  Proctor,  Sworn 
Clerk,  Side  Clerk,  &c.  (whose  employments  dej^end 
upon  being  retained) ;  or  to  act  as  Writer  to  the  Sig- 
net, Solicitor,  Agent,  Attorney,  or  Procurator  in  the 
ScotchCourts «    ^    ® 
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Admission  to  act  as  Solicitor  or  Agent  in  the  Court  of 
Session,  Justictaiy,  or  Coipmi^sion  of  Teindsin  Scot- 
land, where  the  party  has  not  served  five  years  under  . 
regular  jirticles  or  indentures  of  clerkship  or  appren- 
ticeship, a  further  duty  of ^  . . .  •  £00    0    0 

Admission  to  act  as  Procurator  or  Solicitor  in  the  High 
Court  of  Admiralty  in  Scotland,  the  Commissary 
Court  at  Edinburgh,  or  any  inferior  court  in  Scotland, 
not  having  served  an  apprenticeship  under  regular  in- 
dentures as  above,  the  further  duty  of 30    0    0 

Admission  as  Master  in  Chancery,  one  of  the  Six  Clerks, 
or  one  of  the  Cursitors  of  the  Court  of  Chancery  in 
England;  or  as  Sworn  Clerk,  Side  Clerk,  Clerk  in 
Court,  or  other  Clerk  or  Otficer  employed  to  do  cer- 
•  tain  official  business,  and  whose  employments  are  so 
far  certain ;  when  the  salary,  fees,  and  emoluments 
shall  not  amount  to  50/.  per  annum • 2     0     0 


From  £750  to  £1000 £50 

1000—     1500 75 

1500—     2000 100 

2000—     3000  ••..•150 
3000  or  upwards  .  • .  .200 


From  £50  to  £100 £4 

100  —  200 6 

200  —  300 12 

300  —  500 25 

500  —  750 35 

Admission  to  be  a  Member  of  the  four  Inns  of  Court  in 
England ;  to  be  a  Fellow  of  the  College  of  Physicians 
in  England  or  Scotland 25     0    0 

Admission  to  be  a  Member  of  the  Inns  of  Chancery  •  •  •  •  3     0     0 

Admission  or  Licence  by  the  College  of  Physicians  in 
England  or  Scotland,  to  exercise  the  faculty  of  physic, 
&c 15     0     0 

Admission  to  matriculate  in  either  of  the  English  Univer- 
sities    10     0 

Admission  to  the  degree  of  B.A.  in  the  same  Universities, 

if  conferred  in  the  ordinary  course 3     0     0 

Admission  to  the  same  degree  conferred  by  special  grace 

or  royal  mandate  »•  ; • 5    0    0 

Admission  to  any  other  degree  in  the  same  Unitersities, 

if  conferred  in  the  ordinary  course 6    0     0 

Admission  to  the  like  degree  conferred  by  special  grace,  - 

&  c 10     0    0 

Admission  to  the  degree  of  M.  D.  in  the  Universities 

in  Seotland. 10     0    0 

Admission  to  any  corporation  or  company,  in  any  city, 
borough,  burgh,  or  town  corporate  in  Great  Britain, 
when  the  admission  is  in  respect  of  birth,  apprentice- 
ship, or  marriage 1     0    0 

Admission  to-  the  same  on  other  ground ;..3     0    0 

Extmptinm  —  Advoeates,  Attorneyt,  Solidtois,  Ac  ifdmitted  in  one  Court,  on 
hang  admitted  lo  another,  the  latter  admiarion  is  free  of  dutys  where  officeis  are  ad- 
mitted annually,  ereiy  admission  a^a  the  first  is  free  of  du^ ;  also  craftsmen  haying 
previously  entered  freemen,  on  being  admitted  into  corporations.  But  in  all  cases  not 
expremHy  exempted,  the  proper  du^  is  to  be  paid  on  every  admission  of  the  same 
paisoo. 
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ADYBRTI8BBIBNT  oonUined  ifl  the  London  l^zette,  or 

in  any  t^tfacr  Newnpaper £0    3  6 

Advertineilient  contained  in  or  published  with  any  peti- 
odical  pampMtt  whatsoever,  printed  und  pobii^hed 
in  Great  Bntaifi»  or  iu  or  with  any  Part  or  Number  of 
any  Book  or  IJterary  Work  published  in  Parts  or 
Numbers  •» • 0   3  6 

Affidavit*  not  made  for  immediate  purpose  of  being 

filed  in  court*  on  every  sheet.. •• o   2  6 

AoREBMBNT,or«nymio«te  or  memorandum  of  an  agree- 
ment* for  matters  of  the  value  of  20/.  or  upwards, 

which  does  not  contain  more  than'  iOao  words 1    0  0 

Containing  more  than  1080  words.  • i  16  0 

And  for  every  entire  quantity  of  1080  words  over  and 
above  the  first  1080*  a  further  progressive  duty  of .  •  1    5  0 

Where  divers  lettert  which  have  been  written  ahaD  be  ofltod  in  eridcnoe  of  mi 
agreement,  it willbe  sufficient  if  any  one  of  such  lettcn  has  been  stamped  viA ^ 
dngr  of  If.  15s.  whatever  the  nnmber  of  words  may  be^ 

iBxampKofu.— Memorandums  of  heads  tit  inturances  to  be  mude  by  the  Bojd  Ei- 
cnange  sitd  London  Asnuance  Corporatiokis— of  ligfeenieiit  for  lease  or  taddt  nek 
rent,  under  5f^^oi  the  hire  of  any  labourer,  artificer,  or  jerrant^-^clMiDg  to  aksnf 
floods-^-of  agtsonent  between  ship-masters  or  saikm  for  wages  on  ooasiinir  mmi- 
letten'by  post,  containing  evidence  of  aneement  in  respect  to  merdiaaSaebMM 
merdiants  renting  at  the  oistanoeof  00  nmss  from  each  other. 

Almanack  or  Calendar,  or  any  Book  or  Pamphlet 
serving  the  purpose  of  an  Almanack  or  Calendar,  for 
one yeaV drily •.•..«•. «  0    13 

For  several  y^ars ;  for  each  year  for  which  such  Alma* 

nack  or  Calendar  shall  be  made  or  intended. 0    I  3 

Perpetual 0  10  0 

If  any  apprentice,  journeyman,  or  servant  of  anjrprinter,  shall  print  any  sIdibicIe 
on  unstamped  pi^,  without  his  knowledge,  it  shall  be  lawful  fiir  any  penoo  toot 
■odi  sppr^idee,  joumeymaa^  or  servant,  and  carry  him-befiire  aaw  jurtiee,  whuatf 
oonmut  him  to  the  house  of  correction,  for  any  time  not  Pirerding  Ane  o^"^ 
months. 

Appointment  of  Chaplain,  which  qualifies  to  hold  two 

benefices ••• • ••••••••••»  2   0  0 

Appraisement  of  estate  or  effects,  when  the  value  does 

not  exceed.  50/.  •  •  •  • ••....  0   S  <» 

Exceeding  50/.  and  itfot  exceeding  100/. 0   b  P 

100 2pO««, ,,,,.,.,,  010  0 

200 500 Old  • 

Above  500/. ...,.,,..,,....  I    0  • 

Apprenticeship. — Indentures  or  other  instruments  re- 
lating to  the  services  of  persons  learning  a  profession, 
trade,  or  employment,  except  articles  to  attorneys  and 
others  specially  charged,  when  the  value  i;iven  or  con- 
veyed Ip  the  master  does  not  amount  to  30/. «•  10  0 

Amounting  to  £30  and  not  to £50. ...^^....S    0  0 

50     —     —     100 3    00 

100     —     —     200 .....6    0  0 

300     —     —    400 20   0  0 

400     -^     —.     500 •....25    0  0 
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Amounting  ta  £500  and  not  to  £60e .£30    0  0 

600  —  800 40     0  0 

800  —         1000....; 60     0  0 

1000  or  upWards.  • » i 60    0  0 

Where  there  shall  be  no  8uch  coasideratton  as  afore- 
said, if  the  indenture  sbali  not  contain  more  than 

1080«rords % • 10  0 

If  the  same  contain  more  than  that  quantity 1  15  6 

The  dntj  oh  indentures  for  transferring  apprentices  hj  assignment  or  tmn-over  to 
a  new  master,  are  the  same  as  at  first,  in  proportion  to  any  new  cdoiideration.  If  no 
consideration,  and  the  indenture  contains  no  more  than  1080  wocds,  the  duty  of  K.  is 
paid  s  if  more  words,  1/.  159.  If  duplicates  be  made,  the.  same  duty  is  charged  for 
each,  when  it  does  not  exceed  35«. :  if  die  duty  exceed  that,  only  oAe  part  is  cnar;^ 
with  the  ad  vulnrmn  duty,  aiul  the  other  part  with  8&s.~The  Indentuies  of  Parish 
and  Charity  Apprpitices  are  exempt, 

♦Assignation  or  AssiONHfENT  of  property,  realor  per* 

gonal,  not  otherwtue  charged  or  expressly  exempted  1  15     0 

•  Award  m  Bogland,  and  Award  or  Dccreet«Arhitral 

in  Scotland  &  i  i  • .  i  •• .  • ; ]   15     0 

Bargain  and  &alb  ^  Lease)  for  a  year,  where  the 
purchase  or  consideration  money  shall  not  amount 

to  20/,-.*.  ;.•.... ". 0 

Where  rt  shall  amount  to  £20  and  not  to  £50 0 

&0  —        156 1 

150  or  upwards I 

Bargain  and  Sale  (or  Lease)  for  a  ^^ear,  upon  any  other 

occasion  *.'..*..•'. 4 1  15     0 

*  Bargain  and  Sale  (to  be  enrolled)  of  any  estate  of  free* 

bold,  in  lands  or  other  hereditaments,  upon  any 

other  occasion  than^  Mortgage  or  Sale 5  0  0 

Bill  of  Lading,  of  or  for  any  goods,  merchandise,  or 

effects,  to  be  exported  or  carried  coastwise 0  3  0 

Bond  in  England,  and  Personal  Bond  in  Scotland,  given 
as  seenrity  for  the  payment  of  any  definite  and  cer- 
tain sum  of  money,  and  not  exceeding  50/ ^  ^  ^ 

Exceeding  £50  and  not  exceeding  £100 1  10  0 

100         —     -.     —         200 2  0  0 

200         — .     — .     _         300 S  0  0 

300        -w     —    -^         500^.. 4  0  0 

500         —     —     —       1000  .,.* 5  0  0 

1000         —     —     —       2000 6  0  0 

2000         —     _     —       3000 •?  0  0 

3000         —     —     ^       4000 8  0  0 

4000         .-.     —     ^       5000 9  0  0 

5000      ^*^    WW    -^  .  10,000 12  0  0 

10,000         —     —     —    15,000  ..........15  0  0 

15,000         _     —     _    20,000 .....20  0  0 

20,000. 25  0  0 

*  Where  anj  of  theinstniments  marked  with  a  *  contam  3160  words  or  upwards, 
then  for  eveij  entire  qoantitj  of  1080  words  after  the  fint  1080,  the  further  progrcs- 
flire  dutjr  of  IL  5r. 
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Bond  ib  England,  and  Personal  Bond  in  Scoifand,  given 
as  a  security  for  the  re-payment  of  any  sum  of 
money,  to  be  lent  or  paid,  or  which  may  become 
due  upon  an  account  current,  where  the  total 
amount  shall  be  uncertain,  and  without  any  limit  £^    0    0 

Where  Kmited  to  s  given  sum,  die  duty  is  as  on  s  bond  for  such  limited  "mi^^ 
Bond  as  security  for  the  tnuufipr  or  re-tnusfer  of  stodc,  the  sune  du^  as  a  bona 
for  a  sum  equal  in  yalue  to  the  stock. 

Bond  in  England,  and  Personal  Heritable  Bond  in  Scot- 
land, given  as  a  security  for  the  payment  of  any  an- 
nuity, or  sum  of  money  at  stated  periods,  for  the 
term  of  life,  or  any*  other  indefinite  period,  where 
the  sum  secured  shall  not  amount  to  .10/.  per  ann.    10    0 

Amounting  to  £l6  and  not  to  £50 2    0    0 

50  -—         100 3     0    0 

100  —         200 4     0    0 

200  —  300 6     0    0 

300  ~  400  ,...t 600 

400         —         50a  ...., 700 

600  —  750 9     0    0 

750  —       1000 12     0    0 

1000  —        1500 16     0    0 

1600  —        2000... 2a    0    0 

2000  or  upwards ..••••••26     0    0 

Bond  commonly  called  Counter- Bond  in  England,  and 

Personal  Boud  of  Relief  in  Scotland 1  15    0 

Bond  in  England,  and  Personal  Bond  in  Scotland,  for  . 
the  due  execution  of  an  office,  and  to  account  for 

money  received  bj  virtue  thereof.  • « • .  • 1  15    0 

Bond  given  pursuant  to  the  directions  of  any  act  of 
parliament,  or  by  the  direction  of  the  commission* 

ers  of  customs  or  excise ** 1     0    0 

Bond  entered  into  on  obtaining  a  marriage  licence 1     0    0 

Bond  on  obtaining  letters  of  administration  in  England, 

or  a  confirmation  of  testament  in  Scotland 1     0    0 

Bond  in  England,  and  Personal  Heritable  Bond  in  Scot- 
land, of  any  kind  whatever,  not  otherwise  charged 

or  exempt • •••• 1  15    6 

Where  any  Bond,  together  mi\}  any  Schedule,  Receipt, 
or  other  matter,  indorsed  or  aunexed,  shall  contain 
2160  words  or  upwards,  there  shall  be  charged  for 
every  entire  quantity  of  1080  words  contained 
therein  over  and  above  the  first  1080  words,  a  fur- 
ther progressive  duty  of 1     5    0 

Exemplfow— Bonds  of  Royil  Exchange  «nd  Londai  ^f^ffn  <g>^«^ 
exemptd^by  6  Geo.  I.-Bond»  exempted  by  the  26th  of  Geo.  lll.a»4  oAer  sets  fa 
thrScooragemcnt  of  fishme8.-Bond8  exempted  by  the  2ath  ana  S9Ui  of  Geo.  III. 
and  other  actefeUtive  to  the  expwtotion  of  wool,  tobacco,  ftc^Boods  for  e«»««» 
iroods  coaatvise^Bonds  exempted  by  the  acts  for  the  enoomagement  o€  i 
Sweties.— Bonds  for  maldng  playing  cards,  wid  sdhng  Of  urfng  stanraa  far  o 
papers.— Bonds  given  by  collectors  rf  Assessed  Taxes;  by  seamca^s  iditMW; 
by  persons  adminttteriiig,  when  the  propsr^  does  not  exceed  ^L 
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Cbrtificatbs  taken  out  yearly  by  Attorneys,  Solicitors, 
Members  of  Inns  of  Court,  Conveyancers,  &c.  in 
England ;  by  Writers  to  the  Signet,  Procurlitors,  &c. 
in  Scotland ;  if  of  three  years  standing,  and  resi- 
ding in  London  or  within  the  limits  of  the  Twopenny- 
Post,  or  within  the  city  or  shire  of  Edinburgh  •  •  •  •  £12    0    0 

If  not  of  so  long  standing • 6    0    0 

If  he  shall  reside  elsewhere,  and  Bhall  have  been  in  pos- 
session of  his  office  for  three  years 8    0     0 

If  not  of  so  long  standing  j 4    0    0 

But  no  one  person  if  obliged  to  take  out'more  than  one  cerdficate,  although  he 
may  act  in  mofe  than  one  of  the  capadtiet  aforesaid,  or.  in  eeveral  of  the  courts 


Certificate. of  Marriage,  except  of  any  common  seaman,. 

marine,  or  soldier.  • 4 0    5     0 

Certificate  of   any  person   having  received   the  Holy 

Sacrament «• • 0    5    0 

Certificate  of  any  goods,  wares,  or  merchandise,  having 
been  duly  entered  inwards,  which  shall  be  entered 
outwards  for  exportation. 0    4    0 

Charter  of  resignation,  or  of  confirmation*  or  novo- 
damus,  or  upon  apprising,  or  upon  a  decreet  or  ad- 
judication of  sale  of  any  lands,  or  other  heritable 
subjects  in  Scotland,  holden  of  any  subject  superior  0    9    0 
If  the  same  shall  contain  2160  words,  then  for  every 

1080  after  the  first  1080 • 0    9     0 

Chartrr-Partt,  or  any  agreement  or  contract  for  the 
charter  of  any  ship  or  vessel,  or  any  memorandum, 
letter,  or  other  writing,  relating  to  the  freight,  &c.  1  15  0 
If  the  same,  together  with  any  thing  indorsed  thereon 
or  annexed  thereto,  shall  contain  2160  words,  for 
every  1080  after  the  first  1080  word 1     5*0 

Clbrkship.— Indentures  for  serving  as  a  Clerk,  in 
order  to  be  admitted  Attorney  in  the  Courts  of 
Westminster ;  in  order  to  be  sworn  Clerk,  &c.  in 
the  office  of  Six  Clerks,  or  in  the  office  of  Pleas,  or 
Remembrancer  in  the  Court  of  Exchequer ;  or  in 
order  to  admission  as  Proctor  of  the  Admiralty .  .120  0  0 
For  the  same  mode  to  admission  as  above  into  the 
Welsh  Courts,  those  of  the  Counties  Palatine  of 
Lancaster,  Chester,  or  Durham,  or  other  courts  of 
record  ;  or  in  order  to  admission  as  Writer  of  the 
Signet,  or  Solicitor  in  any  court  in  Scotland.  •  •  • .  .60  0  0 
For  the  isame,  in  order  to  admission  as  Procurator  in 
the  Scotch  Courts  of  Admii-alty,  or  Commissary 

Court  of  Edinburgh 30    0    0 

For  duplicates  of  indentures  in  the  above  cases 115     0 

Collation,  by  any  Archbishop  or  Bishop  to  any  ec- 
clesiastical benefice  of  the  yearly  value  of  ten 
pounds  or  upwards  in  the  king's  books*  • •  .20    0    0 
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Collation,  by  any  Archbishop,  or  Bishop,  to  any  other 
ecclesiastical  beoefice,  dignity,  or  promotion,  what- 
soever, to  England ••.. .•••««;£10    0   0 

Collation,  Institution,  or  Admission  to  any  eocles^tical 

benefice  in  ScoUand 2    0   0 

Commission  to  duy  ofiicer  in  the  army,  or  in  the  corps 

ofRoyMMappes I  W>    0 

Commission  to  any  ollicer  in  the  navy •  0    5   0 

Commission  or  Dctpufatiop,  by  the  cofomissioiiers  of  <*xciae  10    0 
Couiqiisaioo,  appoiptiog  Receiver-^ieneral  of  the  Land 
and  other  Taxes,  for  any  county  or  distnct  in  Great 

Britain ...•-^25    0   0 

Commission  appointing  Manager  or  Direeior  of  Lotteries  20    0   0 
Composition  Deed,  between  Debtors  and  Creditors.  1  15   0 
Where   tlie  same  ^ball  coniain  2160   words  or   vp* 

Wards,  for  every  1080  words  after  the  first  1080*.   15   0 
CoNTETANCE  upoa  the  sale  of  lands,  tenements, xents, 
annuities,  or  other  property — where  the  purchase 
or  consideratroii  money  therein  or  thereupon  ex- 
pressed »baLI  not  amount  to  20/ « 0  10    0 


£8000  &  not£d00a,  £^    0 
9000     —    10,000.,  95    0 

10,000   —   le.ooo.aio  0 

12.000  ■—    15.000,  •ISO    0 

15,000  —    20,000..  170    0 

20,000  —    80,000.. 240    0 

30,000  —    40.000.. 350    0 

40.000  —     50,000.. 450    0 

50.000  —    60.000.. 550    0 

60.000  —    80.000.. 650   d 

80,000  —  100,000.. 800    0 

100,000  or  upwards  .  .1000   0 


£20  and  not  to  £50   ...£1     0 

6Q         —  150  ...    1   10 

150         —  300   ...   2     a 

300         --  500   ...    3     0 

500         —  750  ...    6    0 

750         —         1000   ...   9     0 

1000         —         2000   ..^12     0 

2000         —         3000   ...25     0 

3000    •     —         4000   .,..35     0 

4000         —         5000   ...45     0 

5000  —  6000   ...  55  '  0 

eoOO         —         7000   . . .  65     0 

7000         —         8000   ...75     0 

And  where  any  freehold  lands  or  hereditament  in  Eng- 
land shall  be  c«)nveyed  by  a  Deed  of  FeoflfmeiU,  with 
or  wilhoui  any  Letter  of  Attorney  to  deliver  or  re- 
ceive Seisin,  or  by  a  Deed  of  Bargain  and  Salp 
enrolled;  *n(;h  Dfed  of  Feoffment  or  Barsain  and 
Sale,  uiiless  accompiioied  with  a  Lease  or  Release, 
shall  be  charged  wiiJi  a  further  dujty  as  follows : — 

If  ihe  consideration  money  fhall  be  under  20l 0  10    0 

Amounting  to  £20  and  not  to  £50,.. 0  15   « 

50  —  150 I    0    0 

150  or  upwards. •  •  •  •   1  1^ 

But  if  there  sluU  be  both  a  Feoffment  and  a  Bargain  and  Sale  ennilkd,  thd  ^ 
t^v\  further  duty  shall  not  attach  on  either. 

Wh^re  ihe  principal  deed  with  schedule  or  indorsements 
contains  2160  words  i»r  upwards,  for  every  lOao 
words  after  tiie  first,  a  further  progressive  duty  of  1    0   « 
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Conveyanee  of  any  kind,  not  olherwUe  charged £\  15    0 

When  the  sane  exceeds  S160  words,  then  for  every 

lOSOwordsafter  the  first  1080........ 15    0 

Copy  of  any  deed,  attested  to  be  a.  true  copy,  for  the 
purpose  of  being  given  ia  evidence*  the  $ame  dmiy 
08  for.  the  original. 

Where  such  copy  Is  made  for  the  security  or  use  of  any 

person  not  having  immediate  interest  under  the  deed  0    10 

For  every  720  words  after  the  first  720. 0    1     0 

Copy  or  Extract  of  any  memorial,  or  of  the  register  of 

any  memorial 0     5     0 

And  for  every  piece  of  vellum,  parchment,  or  paper, 
upon  which    any  soch  copy  or  extract  shall  be 

written,  after  the  first,  a  duty  of 0    5    0 

Copy  or  Extract  of  any  deed,  not  falling  under  the  de- 
scrt|>tion  of-law  proceedings,  taken  from  the  rolb 
or  records  of  any  of  the  courts  at  Westminster.  ••  0    2     0 

And  for  every  piece  of  vellum,  parchment,  or  paper, 
upon  which  any  such  copy  or  extract  shi&ll  be 
written,  after  the  ftrsf,  a  further  progressive  duty  of  0  2.0 
Copy,  attested  or  authenticated,  or  made  for  the  pur- 
pose of  hein^  given  in  evidence  as  a  true  copy  of 
any  original  will,  testament,  or  codicil,  or  of  any 
letter  of  administration,  &c.  or  any  part  thereof.  .0     1.0 

And  for  every  720  words  after  the  first  720 0     1     0 

Ofiice  Copy  or  Extract  of  any  will  or  codicil  deposited 

iu  any  ecclesiastical*  court  in  England ..•••'0     1.0 

And  for  every  90  woirds  after  the  first  90 0     1     0 

CoPYUOLDib. — Surreoders,  Admittances,  or  Licences  to 
demise,  made  or  granted  out  of  Court,  or  Menioraii- 
dums  thereof  respectively  ;  and  Co|>y  of  Cotirt-Roll 
of  any  Surrender,  Admittance:*,  or  L'ceoce  to  de- 
mise, made  in  Court,  where  the  clear  yearly  vabie 
exceeds  20f 10     0 

Where  it  does  not  exceed  20$ 0     5     0 

When  those  instruments,  or  copies  thereof,  contain 
2160  words  ox  upwards,  then  JPor  every  1080  words 

after  the  first  1080 1    0     0 

Copt  of  Court- Roll,  of  the  several  surrenders,  admit- 
tances, and  other  acts  in  Court,  for  perfecting  a 
common  recovery,  if  the  value  of  the  estate  ex- 
ceeds 20s.  for  five  times • 1     0     0 

When  it  does  not  exceed  20#.  for  five  times ..0.5     0 

Voluntary  Grant  by  Lord  or  Steward  of  the  Manor, 
or  memorandum  thereof,  value  of  estate  above  20^. 
twice  ••..••.•••.....  ..^ too 

When  the  value  is  not  above  20«.  twice •  • .   0     5     0 

The  above  instrumeni  or  copy,  when  containing  2160 
or  more  words,  pays  for  every  1080  words  after  the 
first  1080 10     0 
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DEBBNtDRB  Or  C«rti6c«te,  enltflcd  to  Drawhack  of 
Customs  or  Excite  Duties,  or  kny  bonaty  aot  ex- 

ceediog  1jD0/..» •.^.  ••«•• *.«4.x0    5     0 

From  j£lOO  to  £200 , ^ 0  10     0 

200  —   500 ,♦,., .1     0     0 

ExceediDfc  500 ^ 2    0     0 

DdMOtuici  OB  &e  ezportatkn  of  liM  or  fldl^Mi  are  exempt. 
Declaration  of  any  use  or  trust,  not  being  a  deed  or  will  I  15    0 
'  Where  the  same,  with  any  schedule  or  other  matter, 
contaios  2160  words  or  upwards,  for  every  1080 

words  a Aer  the  first  1080. 15    0 

Deed  of  any  kind  whatever,  not  otherwise  charged  nor 

exempted 1  15     0 

Where  the  saiue,  together  with  any  schedule  or  other 
matter,  contains  2160  words  or  upwards,  for  every 

1080  words  after  the  first  1080 15     0 

Deputation  or  Appointment  of  a  Game-Keeper  •  •  •  •  1  15    O 
ExcHANOE. — Any  Deed  or  Instrument  of  Exchange, 
when   no  sum,  or  a  SMm  under  300/.  is  paid  for 

equality  of  exchange 1  15     0 

When  300/.  or  upwards  shall  be  paid,  or  agreed  to  be 
paid,  the  same  ad  valorem  duty  as  for  a  conveyance 
on  a  sale  of  lands  for  a  sum  equal  to  the  sum  so 
paid  or  agreed  to  be  paid. 
If  2160  or  more  words,  for  every  1080  after  the  first 
1080,  if  the  deed  be  liable  in  the  first  Instance  to  a 

duty  of  1/.  15s. 15     0 

If  liable  to  a  higher  duty  in  tire  first  instance 1     0     0 

And  any  duplkiie  of  any  such' deed  shall  be  diiirged  with  the  same  dutjr ;  and 
if  the  exaumse  shall  be  effected  bv  separate  oonreyanoes  by  distinct  deeds,  each 
deed  shall  be  oaiged  with  the  same  dnty. 

And  in  case  choe  shall  be  more  than  one  deed  for  completing  the  title,  the  princi- 
pal deed  oi^y  shall  be  charged  under  this  head  o£  ezdiange  t  imd  any  subordinate  or 
ooBateial  deed  shall  be  charged  with  the  duty  to  wiudi  it  may  be  liable  under  any 
other  desuiptioo. 

Exemplification,  or  Constat,  under  the  Great  Seal, 
of  any  letter  patent  or  grant,  for  every  skin,  sheet, 

or  piece  of  vellum,  parchment,  or  paper 5    0     0 

Faculty,  from  the  Archbishop  of  Canterbury,  or  the 
Master  of  the  Faculties  for  time  being)  &c.  not  other- 
wise charged • ...  .30     0     0 

Lease  or  Tack  of  any  landsi,  hereditaments,  or  heritable 
subjects,  at  a  yearly  rent,  without  any  sum  of  money 
by  way  of  fine,  premium,  or  fcrassuro,  paid  for  the 
same,  where  the  yearly  rent  shall  not  amount  to  £20  10    0 

Amounting  to  £20  and  not  to  100« 1  10    0 

100         •--         200 i  2    0    0 

200.      .^         400   3     0     0 

400         —         600   40     0 

600         -—         800....    5     0     0 

800         —       1000 6     0     0 

lOOO.or upwards , •..••••10    0    0 
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Lease,  or  Tack,  of  any  kind  not  otherwise  charged  •  ••£!  16    0 

And  for  the  duplicate  of  any  Lease  or  Tack,  charged 

with  a  doty  of  \L  the  like  duty  of. 1     0    0 

Duplicate  of  any. other  Lease  or  Tack  •• •••••  1  10    O 

Where  Duplicate  contains  2160  words  or  mor^,  for 
every  1080  words  after  the  first  1080,  the  further 

progressive  duty  of ^,  1    0    0 

Legacies,  the  Successions  to  personal  or  moveable 
estates  upon  intestacy : — 

1 .  Where  the  testator^  or  intestate,  died  before  or  upon 
the  5th  of  April,  1805,  and  where  payment  ihall  he 
made  on  or  after  the  tUt  of  August,  1815 ; 

Every  legacy  of  20/.  or  upwards,  of  every  clear  resi- 
due devolving  to  two  or  more  persons,  where  such 
residue  or  share  amounts  to  20/.  and  upwards,  (after 
deducting  debts,  funeral  expences,  legacies,  and 
other  charges  first  payable  thereout) — 

For  the  benefit  of  a  brother  or  sister,   or   any  de->    . 
scendant  of  a  brother  or  sister  of  the  deceased,  a 
per  centum  duty  of » 2  10    0 

For  the  benefit  of  a  brother  or  sister  of  the  father  or 
mother  of  the  deceased,  or  any  of  their  descendants, 
a  per  centum  duty  of • -4     0    0 

For  the  benefit  of  a  brother  or  sister  of  a  grandfather 
or  grandmother,  or  any  of  their  descendants,  a  per 
centum  duty  of  ... , 6     0     0 

For  the  benefit  of  any  person  in  any  other  degree  of 
collateral  consanguinity,  or  any  stranger  in  blood 
of  the  deceased,  a  per  centum  duty  of 8     0     0 

2,  Where  the  testator,  or  intestate,  shall  have  died  after 
the  bth  day  of  April,  1 805,  and  where  pigment  shall 
be  made  after  the  Slst  day  of  August,  1815 ; 

Every  legacy,  residue,  or  share  of  residue,  as  in  the 
preceding  section,  of  20/.  or  upwards,  which  shall 
be  given — 

For  the  benefit  of  a  child  of  the  deceased,  or  any 
descendant  of  a  child  of  the  deceased,  or  lo  or  for 
the  benefit  of  a  father  or  mother,  or  any  lineal  an- 
cestor of  the  deceased,  a  per  centum  duty  of  •  • .  •  1     0    0 

For  the  benefit  of  a  brother  or  sister  of  the  deceased, 
or  any  descendant  of  a  brother  or  sister  of  the  de- 
ceased, a  per  centum  duty  of 3    0    0 

For  the  benefit  of  a  brother  or  sister  of  the  father  or 
mother  of  the  deceased,  or  any  descendant  of  a  bro« 
ther  or  sister  of  the  father  or  mother  of  the  deceased, 
a  per  centum  duty  of % 5    0    0 

For  the  benefit  of  a  brother  or  sister  of  a  grandfather 
or  grandmother  of  the  deceased,  or  any  descendant 
of  a  brother  or  sister  of  the  grandfather  or  grand- 
mother of  the  deceased,  a  per  centum  duty  of •  •  •  •  6    0    0 
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For  the  bioefil  of  any  person  in  any  other  degree  of 
collateral  contanguinitj  to  the  deceased  than  is 
above  desccibed,  or  any  stranger  in  blood  to  the 
deceased,  a. per  centum  duty  of •••••••;£10    O    O 

All  gifts  of  •mndliei,  or  by  wsj  of  annui^,  orctf  an?  oChor  pvtfal  benefit  or  inter- 
est, out  of  any  such  estate  or  effe^  as  aforesaid,  shall  be  deeincd  l^ados  witfain  the 
intent  and  meaning  of  this  schedule. 

£;r«inp<tofu.— On  l^ades,  Ac  for  the  benefit  oi  ihe  husband  or  wife  df  Ae  de- 
ceased,  or  any  of  the  Royal  Family;  also,  all  legacies  exempled  fron  the  doty* 
by  acts  relating  to  corporate  bodies. 

Letters  of  Administration  to  be  granted  in  Eng- 
land ;  Confirmation  of  any  Testament  dative^ 
to  be  expeded  in  any  Commissary  Court  in  Scotland, 
where  the  deceased  shall  have  died  intestate  before 
or  upon  the  lOth  day  of  October,  1808,  and  sub- 
sequent to  the  loth  day  of  October,  1804;  or  In- 
ventory to  be  exhibited  and  recorded  in  any 
Commissary  Court  in  Scotland,  of  the  estate  and 
effects  of  any  person  deceased,  who  shall  have 
died  intestate  after  the  lOfh  day  of  October,  1808; 
where  the  estate  and  effects,  exclusive  of  what 
the  deceased  shall  have  been  possessed  or  entitled 
to  as  a  trustee,  and  not  beneficially,  shall  be  above 


the  value  of  20/ 

.  and 

under  the  value  of  50/. ,  • , , 

.   0  10 

0 

£50 

£ioo.... 

41 

0 

^5,000 

£40,000 

£785 

0 

100 

200.. .• 

3 

0 

40,000 

45.000 

900 

0 

200 

300.... 

8 

0 

45,000 

50,000 

i,01O 

0 

300 

450.... 

11 

0  . 

50,000 

60,000 

1,125 

0 

450 

600.... 

15 

0 

60,000 

.70,000 

1,350 

0 

600 

800.... 

22 

0 

70,000 

80,000 

1,575 

0 

800 

l.OOO.... 

30 

0 

80,000 

90,000 

1,800 

0 

1,000 

1.500.... 

45 

0 

90,000 

100.000 

2,025 

0 

1,500 

2,000.... 

60 

0 

J  00,000 

120,000 

2,250 

0 

2,000 

3.000.... 

75 

0 

120,000 

140,000 

2,700 

0 

3,000 

g  4,000.... 

90 

0 

140,000 

g  160,000 

3,150 

0 

4,000 

^   5.000 

100 

0 

160,000 

fi-  180,000 

3,600. 

0 

5,000 

g  6,000 

150 

0 

180.000 

g  200,000 

4,050 

0 

6,000 

S-  7.000.... 

180 

0 

200,000 

g-  250,000 

4,500 

0 

7.000 

"*  8,000 

210 

0 

250,000 

•^  300,000 

5,625 

0 

8,000 

9^000.... 

240 

0 

300,000 

350,000 

6,750 

0 

9.000 

10,000.... 

270 

0 

350,000 

40^,000 

7,^75 

0 

10,000 

12.000.... 

300 

0 

400,000 

500,000 

9.000 

0 

12,000 

14,000..^. 

330 

0 

500,000 

600,000 

11,250 

0 

14,000 

i6,oob — 

375 

0 

600,000 

700,000 

13..^M 

0 

16,000 

18,000 

420 

0 

700^000 

SOO.QOO 

15,750 

0 

18.000 

20,000.... 

465 

0 

800,000 

iHKKOOO 

18,000 

0 

20.000 

25,0p0.... 

5^5 

0 

900,000 

1,000,000 

20,250 

0 

25,000 

30.000. . . . 

600 

0 

1,000,000  and  upwards  22,500 

0 

30,000 

35,000.... 

675 

0 

Exemptions.-^Letten  of  Adminirtration,  Confinnstam  dt  my  Tm 
and  In  Tentory  of  the  effects  of  any  oommoD  seaman,  maiine,.  or  soldier,  wbo  dnH  die 
in  the  tenice  of  his  Majesty. 
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Lbttbr  or  Power  of  Attorney,  for  receivjog  prize  moDey£0    1    O 

aod  for  receiving  wages   . .   1     0    0 

Letter  of  Attorney  for  the  aale»  transfer,  or  receipt  of  divi- 
dends of  the  funds  1     0     0 

Letter  or  Power  of  Attorney  of  any  other  kind»  or  com- 
mission or  faculty  in  the  nature  thereof 1  10    0 

Where  the.  same  contains  2160  words  or  more,  for 

every  1080  words  after  the  first  1080 1     0.  0 

Letter  of  Licence  from  creditors  to  a  debtor 1  15    0 

When  containing  2160  words  or  more»  for  every  1060 

words  ^ftet  the  first 15    0 

Letters  of  Marque  and  Reprisal ••5    0    0 

LiCBNCBS.-ri4fiprm^f  yearly.  •  • 0  10    0 

Banker^  or  other  person  re-issuing  notes  payable  to 

the  bearer  on  demand,  yearly •  • .  .30    0    0 

Notary  Public,  in  England • f.30    0    0 

: ,  in  Scotland 20    0    0 

PawnbrQkerSp  in  London  and  Westminster,  or  within 

Twopeqojr  Pp/it  .limits,  yearly • 15    0    0 

In  any  other  place,  yearly • •  •  • .  7    0    0 

Physic,  to  exercise  the  faculty  of 1 • ...  15    0    0 

Stage-Caach  Proprieton. — Licence  to  be  taken  out 
yearly,  by  the  person. or  persona  who  shall  keep  any 
coach  or  other  carriage  with  two  or  more  wheels,  to 
be  employed  as  a  stage-coach  or  carriage  for  convey- 
ing passengers  for  hire  to  or  to  and  from  any  place 
or  places  in  Great  Britain :  for  eacK  such  or  other 

carriage • ^  • . .  0  10    0 

Licence  for  Marriage,  in  England,  special 5    0    0 

if  not  special. ^ 0  10    0 

Licence  to  be  granted  by  any  archbishop,  bishop,  vicar- 
general,  or  other  competent  authority  in  Englaiid,  for 
the  non-residence  of  any  clergyman  upon  bis  living, 

pursuant  to  the 43Geo.  Ill ,.. 1     0    0 

Licence  of  any  kind,  not  otherwise  charged  in  the  sche- 
dule, which  shall  pass  the  seal  of  any  archbishop, 
bisbop,.chancellor,  6r  anyother.ordin'aryof  any  eccle- 
siastical court  in  England,  or  wlych  shall  be  granted 
by  any  presbytery  or  other  ecctesiastical  power  in 

Scotland  • .  .V • .  2     0    0 

Mbmoria'l,  to  be  registered  pursuant  to  any  act  of  par- 
liament made  or  to  be  made  for  the  public  register- 
ing of  Deeds  and  Conveyances,  in  England 0  10    0 

And  for  every  piece  of  vellum,  parchment,  or  paper, 
upon  which  any  such  memorial  ^hatl  be  written, 

after  the  first,  a  further  duty  of  •« ^.•..  0  10    0 

Memorial,  to  be  registered,  or  enrolled  pursuant  to  act 
of  parliament,  of  any  deed  or  instrument,  deeds  or 
instruments,  whereby  any  annuity  shall  be  granted  or 

secured  in  England  • .•.•••• 10    0 

V    '       "       '    "         't     * 
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Ahd  for  eveiy  piece  of  v^llmn,  paTchnent^er  paptr^  ^ 
upon  which  any  such  memorial  shall  be  writteD,  hhet 

the  firsts  a  further  doty  of ..£4    0  I 

MoRTOAOB  made  as  a.  security  for  the  paymeoi  of  any 
defioile  and  certain  sum  of  money  adtranced,  or  lent 
at  the  time,  or  previously  due  and  owing,  or  forborne 

to  be  paid,  being  payable,  not  exceeding  50i.# 1    0  0 

Exceeding  ^£60  and  not  exceeding  £lOO« •  * •  •  v.. . •  •  1  10  0 

.100        —        —  200* ,.  i   0  • 

200        ~         —  300 8   0  0 

300         —         —  600..* 4    OO 

600         —        ^  1000..«..,v..«.  6    0  4 

1000         —         —  2000....« 6    0  1 

2000        —         —  3000 ..«..i,  7    0  0 

.3000        .—         ^  4000 «..«  8    0   0 

4000   .     —        —         6000.....«^«w  9   0  0 
6000.      --   .     —      10,0004w.....;.12    OO 

10,000         *-         —       16,000 ...*16    0^0 

.16,000         ~ 20>000...;.^4.»«..^    0   0 

,       .20,000 ...J.....^    0   0 

Ifthe  total  amount xxf  themoney  secured,  or  lo  be  ul* 
timately  recoverable,  shall  be  uncertain  and  mtbout 

any  limit • * 26    0  0 

Nomination  by  his^  Majesty;  or  by  any  otber  patron, 

to  a  perpetual  curacy  in  England  •••«••••••«•.•  110  0 

NoTARiAii  AcT^  any  whatsoever^  not  otherwlscr charged 

in  the  schedule. r •••••• *.»•.•••••%.' wO   6  0 

And  foe  evecy  sheet  or  piece  of  paper>  •  parobmeat,  or 
vellum,  .upon  which  the  same  shaUtbe  written,  after 

the  first,. a  further  progressive  duty  of..-« »••  0    6  0 

Pamphlbts,  or  Books  or  Papers  commonly  so  called, 
printed  aud  published  in  Great  Britain,  containing 
one  whole  slieel,  and  not  exceeding  eight  sheets  in 
octavo  or  ao'y  lesser -pa^ .  or  not  exceeding  twelve 
sheets  in  quarto^  or  twenty  sheets  to  folio  ;  for  every 
sheet  of  any  kind  of  paper  contained  in  one  copy 

thereof...  j.. •..;••• ••  0)0 

And  all  Parts  or  Numbers  of  any  Book  or  Litenry  Wofk .  puhlidied  is  AM  « 
Numbers,  exceeding  one  whole  sheet,  but  not  exceeding  eight  soeets  in  octavo  or  <■! 
lesser  puge,  or  not  exceeding  twelve  sheets  in  quarto,  or  twenQr  sheets  in  Ubo^  iw 
be  deemed  Pamphlet&r  •       -  *  .... 

£xemp/Jonf.— Acts  of  P^liament,  Pioclamatkuis,  Orden  of  ConasflL  FsQ*  ^ 
Prayer  and  Thank^ving,  and  Acts  of  State,  ordered  to  be  printed  1^  bis  M^jcSf ; 
Printed  Votes,  or  other  matters,  by  order  of  either  House  of  raliament ;'  Boob  obb* 
monly  used  in  .the  Schools  of  Great  Britain ;  Books  containing  only  mattensf  Def«> 
tion  or  Piety ;  Papers  containing  a  single  Advertisem^it  prissed  and  diBenedMi* 
ratelv ;  Daily  Accounts  or  Bills  of  Goods  imported  and  exported*  aod  dieWeekljBw 
of  Mortality,  provided  sudi  Bills  or  Accounts  do  not  contain  any  other  mstter  tk« 
what  hath  been  usually  comprised  therein.' 

Passports • ;..«; 0   5  0 

Plate  of  Gold,  mide  or  wrought,  with  the  exception 
of  Gold  WatohCases,  and  marked,  Ste.  in  Oreat 
Brt»aiB,>  for  every  oance  -. •  •  •  •  •  ••••«•'.••••  0  17  ^ 
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Plats  of  Silver,  made  qr  wrought  andmarl^^d  in     : 

Great  Britaio^  for  every  ounce  •••••••..•• £0     1     6 

Exempt'ionf All  Watch-Cases,  Chains,' Necklace -Beads,   Lockets,  PhflMgiee- 

work/  Shirt.Bockles,  or  Broaches,  stamped.  Medals,  and  Spouts,  to  China,  Stone,  or 
Earthenware  Teapots,  of  saver,  of  any  weight  whatsoever,  «nd  a  variety  of  amfdl 
articles  fn  the  table. 

PoLtcV  of  Assurance  or  Insurance,  or  other  instrument, 
made  upon  any  life  or  lives,  or  event  or  contingency 
depending  npon  life  or  lives,  where  the  sum  insured 

shall  not  amount  to  500/ ••• ••   10     0 

Amounting  to  £500  and  not  £1000 2     0     0 

.      1000.,    1—..     3000 3    0     0 

aOOO         —        5000 ....»  4     0    .0 

5000  and  upwards  ..  •^.•«. •••••••••  5     0     0 

Policy  iipon^  any  building,  goods,  wares,  merchatidize, 

or  other  j>roperty,  from  loss  or  damage. by  £re  only  0     10 
And  for  i|nd  in  respect  of  every  sum  of  100/.  and  so    «  .; 

iri  proportion  for  any  greater  or  less  sum,  which 
shall  be  insured  in  or  by  any  such  policy  or  tnstru*  ^  ,  ..r  . 
ment  from  4oss  or  datna^e  by  tire  only,  after  the  28th  , 
day  of  September,  1815.  a  duty  at  the  rate  of  three 
shillings  per,  annum,  conformably  to  the  regulatioiis 
and  provisions  of  the  said  act  of  the  22d  year  of  his 
Majesty's  reign,  relating  to  the  duty  thereby  imposed 
on  such  as9urances , •.•• «»,.  0     3    0 

Policy  whereby  any  insurance  shall  be  made,  pursuant 
to  the  act  qf  the  504h  year  of  his  Majesty's  reign, 
o.  85.  by  any  person  or  persons  not  being  licensed 
pursuant  to  the  said  act  of  the  22d  year  of  his  Ma* 
jesty's  reign,  of  or  upon  any  buildings,  goods,  wares, 
merchandize,  or  other  property^  situated  and  being 
in  any  of  the  islands,  settlements,  or  territories,  be- 
longing to  or  pnder  the  dominion,  of  his  Mtyesty, 
his  heirs  or  successors,  in  the  West  Indies,  or  else- 
where beyond  the  seas,  from  loss  or  damage  oy 
^e,  for  any  time  not  exceeding  twelve  calendar 
months  .....•,...•..! • 4  0     2     6 

And  also  the  further  duty  following:  viz. 

If  the  whole  sum  insured  shall  not  exceed  100/.»..  ••  0^0 
And  if  the  whole  sum  iiMured  shall  exceed  100/.  then 
ioT  every  100/.  and  also  for  every  fractional  part  of 
100/.  whereof  the  same  shall  Consist  ••»••••.•.••,   0     5  '  <> 

Policy  upon  any  ship  or  vessel,  or  upon  any  goods,,  mer- 
chandize, or  pther  property,  on  board  of  any  ship,  or  ' 
vessel,  Ac.  for  or  upon  any  voyage  from  any  port 
or  place  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  or  in  the  Islands  of  Guernsey,  Jeracj,  At- 
derney,  or  Sark,  or  the  Isle  of  Man,  to  any  o4b«r 
port  or  place  in  the  said  kingdom  or  islands,  or  Isle 
of  Matt : — 


Digiti 


zed  by  Google 


144  Stamp  DMies. 

Where  the  premium  or  consideratioD  shall  not  exceecl 
the  rate  of  twenty  shiHiogs  per  centam  on  the  sum 
iasured  ;  if  the  whole  sum  insured  shaU  not  ex- 
ceed 100/ £0     1    3 

And  if  the  %rhol^  snot  insured  shall  exceed  109I.  then 
for  every  100/.  and  also  for  any  fractional  pari  of  lOOl. 
whereof  the  same  shall  consist •  •  •  •  O     1    3 

And  where  the  premium  or  consideration  for  such  in- 
surance, actaallv  and  band  fidt  paid,  given,  or  con- 
tracted for,  shall  exceed  the  rate  of  twenty  shOlinga 
per  centum  on  the  sum  insured,  if  the  whole  snoi 
shall  not  exceed  100/. O     S    6 

And  if  the  whole  suth  insured  shall  exceed  100/.  then 
for  every  .100/.  and  also  for  any  fractional  part  of 
100/.  whereof  the  same  shall  consist  ••••.•••.••••O     2    6 

Bat  if  the  separate  interests  of  two  or  more  distinct  nenoos  shall  be  insaved  by 
Btmment,  then  the  aud  duty  of  1«.  Stf.  or  2s.  6^.  as  die 


poliqrorinstninient,tbeQthesBiddiityof  l«.3tf.  or2s.6^.as  dieoBiemi^]   . 
shaO  be  cfaaiged  thereon,  in  respect  of  eadi  and  every  fractional  part  of  laOiL  as  wdl  as 
.  in  ropect  ofeYery  full  sum  of  lOO/.  which  shaU  be  thereby  insiaed  upon  any  aepanie 
and  distinct  interest. 

Policy  upon  any  ship  or  vessel,  goods,  merchandize,  or 
other  property  on  board  of  any  ship  or  vessel, or  upon 
any  other  voyage  than  before  specified,  or  for  any 
certain  term  or  period  of  time,  not  exceeding  twelve 
calendar  months ;  where  the  premium  or  consideration 
for  insurance,  actually  and  hand  fide  paid  or  con- 
tracted for,  shall  not  exceed  the  rate  of  twenty  shil- 
lings per  centum  on  the  sum  insured ;  if  the  whole 

sum  shall  not  exceed  100/ ••  0     2    6 

And  if  the  whole  sum  shall  exceed  100/.  then  for  every 
100/.  and   also  for  every  fractional  part   of  100/. 

whereof  the  same  shall  consist  •  •  •  • ••  0     2    6 

And  where  the  premium  or  consideration  for  such  in- 
surance, actually  and  bond  fide,  paid,  given,  or  con- 
tracted for,  shall  exceed  the  rate  of  twenty  shillings 
per  ceutum  on  the  sum  insured,  if  the  whole  ^m  in- 
sured shall  not  exceed  100/ 0     5     0 

'  And  if  the  whole  sum  insured  shall  exceed  100/.  theti 
for  every  100/.  and  also  for  any  fractional  part  of 

100/.  whereof  the  same  shall  consist 0  ^  6     0 

But  if  the  separate  interests  of  two  or  more  distinct  parsons  shall  be  ii—iwdbyanc 

poBcy  or  instrument,  then  die  said  duty  of  2«.  (W/.  «r  6#.  as  the  c^f  "S7"««^  *T* 

becharired  thereon,  in  remect  of  each  and  every  fractional  part  of  106^  as  wdl  a«  ■ 

respect  of  every  ftiD  sum  of  lOO/L  whidi  shafl  be  thereby  insured  upon  any  i 

andi^stinct  intCRSt. 

Policy  of  a  Mutnnl  Insurance,  wherehy  divers  persons 
shall  insure,  or  agree  to  insure  one  pother,  witboat 
any  preminm  or  pecuniary  consideration,  upon  any 
yoyage  from  may  port  or  place  in  the  United  KtBgriom 
of  Great  Britain  and  Ireiand,  or  in  the  isisMls  of 
Guernsey,  Jersey,  Aldcrney,  or  Sark,  or  the  Isle  of 
Man,  to    any    other  place  in  the  said  kingdom  or 
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'  islands,  or  Ule  of  Mao;  for  c^^ry  mm  of  IWL  and 
also  for  efoh  and  every  fractional  ppurl  of  100/.  thereby 
insured  by  any  person  or  person «• .£0    2    6 

Policy  upon  any  olher  voytige  whatsoever^  or  for  any 
period  o/lunc  not  exceeding  twelve  oalend^  .months, 

.    for  every  sum  of  100/.  and  also  for  eacb.aad  every     . 
frmctional  part  of  100/.  thereby  insured  to  any  per9on 
or  persoiis  •••••••••••••••• * •  0    6    0 

Policy  whereby  any  other  lawful  insurance  w]iiktsoever, 
not  hereinbefore  charged,  shall  be  qiade  against  loss 
or  diunage  of  any  kind — where  the  premium  or  con- 
sideration paid,  or  contracted  for,  shall  opt  exceed 
the  rate.of  20#..  per  centum  on  the  sum  insured — if  the 

whole  svm  insured  shall  not  exceed  100/.« ..« 0*2    6 

And  if  tl^e  whole  sum  insured  shall  exceed  IQO/.  then 
for  every  100/.  and  also  for  any  fractional  part  of 

KM)/,  whereof  the  same  shall  consist**.****. 0    2    6 

And  wher^  the  premium  or  consideration  foir  such  in« 
surance„  paid  or  contracted  for,  shall  exceed  the  rate 
of  20i.  per  cent.;  and  where  the  insurance,  shall  be 
made  (ox  any  other  than  a  pecuniary  consideration,  if 

the  whole  sum  insured  shaU  not  exceed  100/.  <i 0    50 

And  if  the  whole  sum  insured  shall  exceed  100/.  then 
for  every  100/.  and  also  for  any  fractional  part  of 
100/.  whereof  the  same  shall  consist  •.#*•••••••••*  0    5    0 

Bui  if  the  sepamte  interests  of  two  or  more  distinct  peisons  shiU  be  insntvd  by  one 
policy  or  instrument,  then  the  sud  duty  of  Sj.  6//.  or  d*.  Ss  the  case  may  i;0quire,  shall 
be  Goaigcd  thercon«  in  respect  of  each  and  every  fractioQal  part  of  100'.  as  wdl  as  in 
reipect  of  crery  fiillsom  of  100/.  which  shaU  be  thcrtt»y  insured  upon  any  aepaiate 
interest 

Presentation  by  his  majesty,  or  any  other  patrpn,  to 
any  ecclesiastical  benefice,  dignity,  or  promotion,  in 
England,  of  the  yearly  value  of  10/.  or  upwards  in 

the  king's  books **•• ....dO    0     0 

To  any  other-ecclesiastical  benefice .10    0    0 

PBOBATEof  a  Will  to  be  granted  in  England;  Con- 
firmation ofanyTestament  to  be«xpeded  in  Scot- 
land, where  the  deceased  shall  have  died  before  or 
upon  the  10th  of  October,  1808,  and  subseciuent  to 
the  10th  OGtol>er,  1804;  or  Inventory  to  be  exhi- 
bited and  recorded  in  any  Commissary  Court  in  Scot- 
land, of  the  estate  and  effects  of  any  person  deceased 
after  the  10th  of  October,  1808,  and  who  has  left  any 
testamentary  disposition ;  where  the  estate  and  effects 
for  which  such  probate,  confirmation,  or  eik,  shall  be 
granted  or  expeded,  or  whereof  such  inventory  shall 
be  eshibited  and  recorded,  exclusive  of.  what  the  de- 
cease shall  have  been  possessed  of' or  entitled  to  as 
a  trustee,  and  not  beneficially,  shall  be  above  the 

""     value  of  20/.  and  under  the  %alue  of  100/.  •••• 0  10    0 
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£rempffoiit.«-*Eetterrcf 'Adauniitxmtbn,  Confinnation  df  any  Testament  cbthe, 
and  InTcntory  of  the  effiscts  of  any  commop  teaman,  marine,  or  eoMier,  wbo  sfaaD  die 
in  the  tcnioe  of  his' MiOc>^* 


PROCLAM4Tiplf«  ifip4,  OX  ioaUiiii»eiil  of  ..•««,.....  .^1 

Aatl  wher«  th*»ania«baU  oenlam  2l6O^vP0iil«^<»r  op-  ~ 
wards,  for  every  1080  words  after  the  first  1080. .  1 
Proatissoey  Notes— sec  |>age  129.^ 
Protbst  of  aoy  Bill  of  Eachaoge  or  Promissory  Nota  of 

any  sum  of  money  not  amouutiog  to  20/ 0 

AaiotMi«io^  to  20/.  and  not  IQOL. 0 

Amonafiog  (o  }Ofil^  ant;!  not  600/. O 

Amounting  to  500/.  or  upwards  ..#•%•« 0 

Proteat  of  any  kind  ••• 0 

And  for  every  sheet  or  piece  of  paper,  parchment,  or 
vellum,  upon  which  tfie  tame  shall  be  written  after 

the  fir^ t,  a  further  prqgrcssive  duty  of 0 

RecbiptSi— see  page  129. 

Recognuancb,  Statute  Merchant,  and  Statute  Staple, 
entered  into  as  a  securit^y  for  the  performance  of  any 
covenant,  contract,,  or  ^afreeroent ;  or  for  the  dae 
execution  of  ^ny  office  of  trust ;  or  for  readeriag  a 
due  accouiftt  of  money  f  ec^iyad.  or  lo  be  reoatved ;  oar 
for  indemnifying  any  person  or  persons  ^igaiast  any 

matter  or  thing. ...« v ••. 

Where  any  such  recogniaaace  shall  ooatain>2169  irofds 
or  upwards,,  (or.  every  1080.  words  after  the  first  1060  1 
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Relbasb  and  Renunciaiioaof*hmd»or  otherpfoptfrtyi         '  ' 
real  or  personal,  herediisbla  or  moveable,  or  of  any 
rigbt  or  iiHerest  ihereiB ;  aoy  deed  or  ioatraioeiit 
of,  not  oihefwbe  charged  m  the  ached  die,  nor  ex^- 
pre98l^,e)i^iopted  fcoro.all  alamp duty •  •  ••••;••.  .£1  15     0 

Wherei  i\\fi,  saute  containai2160^orda  or  upwafd»,  for 

eveiy  lOaO.words'itfter  theiir8il080....i 15    0 

Revocajioj^  o/.aay  use  or  tr^t,  uaet  or  trusts,  of  or 
Oonoerniug.auy*^estate  orpnapfrty,  teal  oj  j^ej^oal, 
where  made  by  Any  vrniiu|^  not  betog  uAedJor  tfi'iW  1  15*    0 
Where  tlie  satue  contains  2160  words  or^ipwards,  for 

every  1080  words  after  the  first  1080.  •••;..»..••   I     S    0 

Schedule,  lavenrory,  or  Caiaitogue  of  a«y  lands^hete- 
ditanients,  or  heritable  subjecif^^  of  of  any  furnitufe, 
fixtures,  or  other  goods  or  effects ;-  or  containing  the 
t^rms  and  conditions  of  any  proposed  sak,  <&d««nd  > 
regulations  for  the  cultivation  ormanagement  of  «ny 
farm,  lands,  or  other  'property,  which  shall  'be  re- 
ferred to  in  or  by,  or.  be  .intended  to  be  used  in  cvi'^ 
dence  as  part  of,  or  as  material  to  any  agreemenf, 
leaiie,  bond,    dee^,  &c.  yet  separate  and  distinct 

tlterefrgni. ^ »•%.;'•'  1     5     0 

Where  the  same  contains  ^IQO  words*or  upwatda,  for 

every  1080  wor<ls  after  tbe  first  1080. .  •  / *  1     5    0 

Settlement.— Any  deed  or  instrument,  whereby  any 
definite  and  certain  principal  ium.or  sums  of  money, 
or  any  definite  and  certain  share  or  shares  in  the  pab- 
lip  slocks  or  funds  shall  be  settled  upon  any  person 
or  persons,,  either  in  possession  or  reversion,  abso- 
lutely or  cooditionally,  or  in  any  other  manner  what- 
soever ;-^if  sudh  sum  or  sums  of  money,  or  the  value 
of  such  share  or  shares  in  all  or  any  of  the  said  stocks 
or  funds,  or  both,  shall  not  Bmnunt  to  1000/ 1   15    0 

Amounting  to £1000  and  not  £2000. •; 2    O    0 

2000         —         SOOO 3     0     0 

3000         —         4000  ..,, 4    0     0 

4000         ~         5000 6     0     0 

5ooa      — ^:     7000 7   o   o    • 

7000         —         9000  •.......•.;..•  9     0     0 

9000         —      12,000 ..,.12     0     0 

12,000         —      15,000 • . .  15     0     0 

15,000         -^      20,000.4 20     0     0 

20,000  or  upwards .25     0    0 

And  where  any  such  deed  shall  contain  2100  words  or ' 

upwards  for  every  1080  words  after  the  first  1080.  .15     0 
And  for  any  duplicate  of  any  such  instrument  as  last 
mentioned,  the  same  duty  or  duties. 
Specification,  to  bje  enrolled  or  recorded,  of  any  dis- 
covery or  invention,  for  which  a  patent  sliall  be 

obtained ^ 5    0    0 

«  Where  the  same  shall  contain  2160  words  or  upwards 

for  every  1080  words  after  the  first  1080 |     o    0 
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Stage  Coaches, --Any  ctrriages  with  I  wo  or  mote 
wheels  employed  as  a  public  aUge'Coacb  or  csr- 
riage^  lioeosed  for  carrying  not  more  than  four  ia- 
side  passengers  (children  in  lafi  excepted),  for  every 

mile  any  such  coach  shall  travel  •••••••  • £0   0   ^ 

Licensed  for  carrying  not  more  than  six  inside 0    0   3 

not  more  than  eight  ditto  ••••»  0    0   4 

notmore  than  ten  ditto. ••••••  0   0  4| 

I .  «         morethaotendttto,.  ••••••••  0    0  6} 

SuRBBNDBR(VAoSierwise charged  in  thisschedi^le,  nor 
expresalye3ieaip(c(iiromallstampdQty)of  any  term 
ov  letiBSof  years,  or  of  any  freehold  or  uncertain 
interest,  in  any  lands,  hereditaments,  or  heritable 
subjects,  not  being  of  copyhold  or  customary  tenure  1  15  0 
Where  the  same  contains  2160  words  or  upwards,  for 

every  1080  words  after  the  first  1080 15  0 

TK9TIMONIAL  or  Certificate  of  the  admission  of  any 
person  to  the  degree  of  a  Bachelor  of  Arts,  in  either 

of  the  Universities  in  England*.  •»•••• 3    0   0 

Testimonial  or  Certificate  of  the  admission  of  any  per- 
son to  any  other  degree  in  either  bf  the  said  Uni- 
versities  ; * 10  0  0 

Teansfbr  of  any  share  h  the  s^sok  and  funds  of  the 
Goverp^c  and.  Company  of  the  Bank  of  fiftglaad, 
or  of  the  South  Sea  Company,  whether  upon  a  sale 
or  otherwise  • «• •••••  0    7  i 

Transfer  of  any  share  in  the  stock  and  funds  of  the  Esst 

India  Company,  whether  upon  a  sale  or  otherwise  1  10  ^ 

Transfer  of  any  share  or  shares  in  the  sUxck  and  funds 
of  any  other  corporation,  company,  or  society  what- 
ever, not  otherwise  charged  under  the  head  of  mort- 
gage. Of  of  conveyance  upon  the  sale  of  property.  1  10  0 

Wakbant.  o?  Attorn  ky  (with  or  without  a  release 
of  errors),  to  enter  up  a  judgment  for  the  payment 
of  m^ney  .or  Icansfer  of  stock ;  where  such  pay< 
ment.pr  tranafex  shall  not  be  already  secured  by  a 
bond,  piortgage^PC  other  instrument,  charged  with 
the  ad  valorem,  iniy— the  same  duty  aeon  a  bond 
for  the  like  purpose > 
And  where  such  pay nwnt  or  transfer  shall  be  already 
secured  by  «^  bond,  mortgage,  or  other  secilrity, 
whicb  sball.bave  paid  the  ad  valorem  duty  as  above- 
mentioned,  and  also  .except  where  the  same  shall 
be  «rivea  for  securing  any  sum  for  which  the  person 
shall  be  in  custody  under  an  arrest,  in  those  cases 
adutyof I    ^  ^ 

THE  VHP. 


Prittied  iif  K.  M<icJ<raata»  Great  Sttlton  SUeet,  ClwteuwtH,  Loodom, 
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